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CHAPTER   Yl.— Continued. 
CAPITAL  STOCK  AND  SHARES  OF  STOCK. 


Section  IL  (Continued). — Amount  of  Capital  Stock  and 

Effect  of  Over-Issue. 

SCOVILL  V.  THAYER. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1881. 

[Reported  in  105  United  States  Reports  143.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

On  November  25,  1870,  the  Fort  Scott  Coal  and  Mining  Co. 
was  organized  as  a  corporate  body  under  the  General  Laws  of  the 
State  of  Kansas,  with  a  capital  stock  of  $100,000. 

According  to  the  laws  of  that  State,  any  corporation  might  in- 
crease its  capital  stock  to  any  amount  not  exceeding  double  its 
authorized  capital. 

Under  the  provisions  of  this  law  the  corporation,  on  April  19, 
1871,  increased  its  capital  stock  from  $100,000  to  $200,000.  On 
October  16,  1872,  the  corporation  attempted,  by  taking  the  steps 
required  by  law  for  the  lawful  increase  of  stock,  to  increase  its 
capital  stock  to  $300,00Q,  and  on  December  27,  1872,  to  make  a 
funher  increase  of  $100,000.  The  nominal  capital  was  thus  raised 
to  the  sum  of  $400,000^ 

Nathaniel  Thayer,  the  defendant  in  error,  who  was  a  holder  of 
shares  in  the  company,  attended  by  proxy  the  meetings  of  the 
stockholders  at  which  the  third  and  fourth  issues  of  stock  were 
voted.  After  this  attempted  increase  of  the  stock,  the  officers  and 
agents  of  the  company,  by  advertisements,  billheads  and  verbally, 
represented  that  its  capital  stock  was  $400,000. 

Thayer  was  the  holder  of  two  hundred  and  eighty-five  shares  of 
the  first  two  issues  of  stock.  On  two  hundred  of  these  shares  he 
had  paid  to  the  company  $20  per  share,  and  on  the  remaining 
eighty-five  he  had  paid  $40  per  share.  He  was  also  the  holder  of 
five  hundred  and  eighty-five  shares  of  the  third  and  fourth  issues, 
upon  which  he  had  paid  the  company  $50  per  share.  No  other 
payments  were  ever  made  by  him  on  his  shares  of  stock. 

The  other  stockholders  paid  the  same  amounts  on  the  shares  of 
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stock^of'^he'seVeral  issues  held  by  them  respectively.  By  agree- 
rQeAy.Hi^d€  at  the  date  of  the  several  issues  of  stock  the  amounts 
Tpaii-tKereon  were  credited  to  the  subscribers,  and  the  balance 
>utipaid  credited  by  *'  discount,"  and  certificates  as  for  full-paid 
shares  were  delivered  to  the  subscribers,  and  the  stock  account 
between  the  company  and  them  balanced  by  such  "  discount." 

On  April  2,  1874,  a  petition  in  bankruptcy  was  filed  against 

the  company  in  the  United  States  District  Court  for  the  District  of 

Kansas.     The  company  was    adjudicated    a    bankrupt    on    the 

eleventh,  and  the  plaintiffs  in  error  were  appointed  its  assignees 

on  the  twenty-ninth  day  of  that  month.    On  March  31,  1876,  the 

jassignees  filed  their  petition  in  that  court,  wherein  they  prayed  for 

Ian  order  directing  them  to  make  an  assessment  and  call  upon  the 

'  unpaid  stock  of  the  company  for  the  purpose  of  paying  its  debts. 

In  their  petition  the  assignees  represented  as  follows :  "  At  the 
date  of  adjudication  in  bankruptcy  the  affairs  of  said  company 
were  in  a  very  embarrassed  and  complicated  condition,  and  much 
time  has  been  necessarily  consumed  and  considerable  expense  in- 
curred in  opposing  claims  attempted  to  be  established  in  said 
bankrupt  court  for  failures  on  the  part  of  said  company  to  comply 
with  contracts  made  by  it.  Many  fraudulent  claims  for  large 
amounts  have  been  filed  against  said  bankrupt,  requiring  time  to 
oppose  and  defeat,  which  have  been  defeated.  The  litigated 
claims  are  now  reduced  to  a  small  number,  not  covering  more 
than  ten  thousand  six  hundred  and  one  dollars  and  eighty  cents. 
The  property  of  the  company  on  hand  at  the  date  of  adjudication 
in  bankruptcy  has  been  disposed  of  as  rapidly  as  seemed  con- 
ducive to  the  interests  of  all  concerned.  The  sale  of  a  portion  of 
the  real  estate  has  been  delayed  in  the  hope  that  the  demand  for 
land  would  increase,  and  your  petitioners  realize  something  out 
of  it  for  the  benefit  of  the  creditors.  Your  petitioners  believe, 
however,  that  any  further  delay  in  the  disposal  of  the  bankrupt's 
property  would  not  be  advantageous. 

"  Your  petitioners  had  intended  before  making  this  application 
to  have  fully  closed  up  the  contest  over  litigated  claims,  disposed 
of  assets  of  the  company,  and  collected  all  its  bills  receivable,  but 
find  it  is  impossible  to  accomplish  it  without  a  longer  postpone- 
ment than  is  convenient  or  expedient." 

The  petition  further  averred  that  "  the  amount  of  the  liabilities 
of  the  bankrupt  over  and  above  the  assets  is  $124,684,  while  the 
amount  yet  due  and  unpaid  on  the  stock  held  and  owned  by  said 
stockholders  is  $222,650." 

By  an  amendment  to  their  petition,  the  assignees  represented  as 
follows :  "  That  an  assessment  of  seventy-six  per  cent,  upon  the 
par  value  of  each  share  of  stock  in  said  company,  if  credited  with 
the  amount  paid  each  stockholder  heretofore,  would  equalize  the 
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burden  upon  the  stockholders,  and  also  bring  into  the  hands  of  your 
petitioners  a  sufficient  amount  to  pay  the  debts  of  the  company." 

Upon  the  filing  of  this  petition,  the  court  made  an  order  that 
all  the  stockholders  of  the  bankrupt  company  show  cause  on 
April  21,  1876,  why  the  assessment  and  call  prayed  for  in  said 
petition  should  not  be  made,  and  that  the  assignees  cause  a  copy 
of  the  order  to  show  cause  to  be  mailed  to  each  stockholder  at  his 
usual  place  of  residence  and  address,  and  also  give  notice  by  pub- 
lication in  the  "  Fort  Scott  Daily  Monitor,"  for  at  least  ten  days 
before  the  said  April  21,  1876. 

By  order  of  the  court,  the  hearing  of  the  rule  was  postponed  to 
June  10,  1876.  R.  S.  Watson,  a  stockholder,  had  in  the  mean- 
time filed  exceptions  to  the  rule,  on  behalf  of  himself  and  all  other 
stockholders  desiring  to  avail  themselves  thereof.  On  the  date 
last  named,  the  petition  and  amended  petition  of  the  assignees, 
and  the  exceptions  thereto,  came  on  for  hearing,  whereupon  the 
court  overruled  the  exceptions,  and  decreed  that  an  assessment 
and  call  be  made  upon  the  stock  and  company  of  seventy-six  per 
cent.,  upon  which  should  be  credited  to  each  stockholder  any  sums 
paid  by  him  on  his  shares,  and  that  the  sum  so  assessed  should  be 
paid  to  the  assignees  on  or  before  August  i,  1876,  and  in  default 
of  payment  they  were  directed  to  sue  for  and  collect  the  same. 

On  July  17,  1876,  the  assignees  made  an  assessment  and  call  as 
authorized  by  the  order  and  decree  of  the  District  Court,  and  gave 
notice  thereof  to  the  stockholders ;  but  before  the  assessment  could 
be  collected,  Watson,  the  stockholder  before  mentioned,  filed  with 
the  circuit  judge  a  petition  for  the  reversal  of  the  order  and  de- 
cree of  the  District  Court  authorizing  the  assessment  and  call.^ 

On  December  4,  1876,  the  decision  of  the  circuit  judge  thereon 
was  transmitted  to  the  District  Court,  affirming  its  decree,  **  with 
this  modification:  that  the  said  District  Court  enter  an  order 
allowing  each  stockholder  of  said  bankrupt  company  who  shall 
pay  the  amount  of  said  assessment  on  his  stock  in  ninety  days 
from  this  29th  day  of  November,  1876,  a  credit  on  his  or  her  pro- 
portion of  the  amount  so  assessed  as  was  included  in  said  assess- 
ment for  the  purpose  of  paying  the  costs  of  enforcing  by  suit  the 
collection  of  said  assessment." 

The  District  Court,  on  December  4,  1876,  entered  a  decree  in 
conformity  with  the  order  of  the  circuit  judge. 

Thayer  having  failed  to  pay  within  the  time  limited  by  the  court 
the  assessment  made  upon  him  on  account  of  his  stock,  although 
served  with  notice  to  do  so,  the  assignees,  on  April  9,  1877, 
brought  against  him,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts,  an  action  at  law  to  recover  the  sum 
of  $27,160,  the  amount  of  the  assessment  on  his  unpaid  stock. 

'  The  statement  of  facts  has  been  omitted. — Ed. 


900  SCOVILL  V.  THAYER.  [CHAP.  VI. 

The  case  was  submitted  to  the  Circuit  Court  upon  an  agreed 
statement  of  facts.  The  court  found  for  the  defendant,  holding, 
in  an  opinion  which  appears  in  the  record,  that  the  cause  of  action 
was  barred  by  the  limitation  of  two  years  pleaded.  Judgment  was 
therefore  rendered  for  him.  The  plaintiffs  below  brought  the 
case  here,  and  assign  for  error  the  ruling  upon  the  Statute  of 
Limitations  and  the  rendition  of  the  judgment  for  defendant. 

/.  £.  McKeighan  and  A.  A,  Ranney  for  the  plaintiffs  in  error. 

Sidney  Bartlett,  William  G.  Russell,  and  George  Putnam  for 
the  defendant  in  error. 

Woods,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

The  averments  made  in  the  declaration  were  substantially  sup- 
ported by  the  agreed  statement,  and  there  should  have  been  judg- 
ment thereon  for  the  plaintiffs,  unless,  upon  the  facts  as  disclosed, 
they  were  shown  not  to  be  entitled  to  a  recovery  on  the  merits,  or 
unless  the  Statute  of  Limitations  was  a  bar  to  the  action. 

The  defendant  insists,  first,  that  the  third  and  fourth  issues  of 
stock,  which  were  made  after  the  limit  had  been  reached,  within 
which  the  amount  of  capital  stock  of  the  company  was  restricted 
by  the  laws  of  Kansas,  were  absolutely  void,  and  no  assessment 
could  be  made  on  them  which  he  was  bound  to  pay ;  second,  that 
the  sums  voluntarily  paid  by  him  upon  his  void  stock  should  be 
applied  to  the  payment  of  the  balance  due  on  his  valid  stock,  and 
that  when  so  applied  they  would  fully  satisfy  the  assessment  there- 
on ;  and  third,  that  in  any  event  the  facts  sustained  the  plea  of  the 
Statute  of  Limitations.  We  shall  consider  these  contentions  in  the 
order  stated. 
I  The  Constitution  of  Kansas  forbids  special  charters.  Art.  12, 
sec.  I.  All  corporations  in  that  State  are,  therefore,  organized 
under  general  laws.  The  Fort  Scott  Coal  and  Mining  Co.  was 
organized  under  the  general  law  of  the  State,  which,  with  its 
articles  of  incorporation,  that  were  required  to  be  filed  with  the 
Secretary  of  State,  constituted  its  charter.  By  those  articles  the 
original  stock  of  the  company  was  fixed  at  $100,000.  Chap.  23, 
sec.  14,  of  the  Statutes  of  Kansas  provides  that  "  any  incorpora- 
tion may  increase  its  capital  stock  to  any  amount  not  exceeding 
double  the  amount  of  its  authorized  capital."  The  second  issue  in- 
creased the  stock  to  $200,000,  which  was  the  limit  prescribed 
by  the  charter.  The  question,  therefore,  is  whether  the  stock  of 
the  third  and  fourth  issues,  by  which  the  aggregate  amount  was 
raised  to  $400,000,  is  or  is  not  void. 

As  a  general  rule,  corporations  can  have  and  exercise  only  such 
powers  as  are  expressly  conferred  on  them  by  the  act  of  incorpora- 
tion, and  such  implied  powers  as  are  necessary  to  enable  them  to 
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perform  their  prescribed  duties.  Fertilizing  Co.  v,  Hyde  Park, 
97  U.  S.  659;  Salomons  v,  Laing,  12  Beav.  339;  Eastern  Coun- 
ties Railway  v,  Hawkes,  5  H.  L.  Cas.  331. 

-\nd  it  is  well  settled  that  a  corporation  has  no  implied  power  to 
change  the  amotmt  of  its  capital  as  prescribed  in  its  charter,  and 
that  all  attempts  to  do  so  are  void.  Mechanics'  Bank  v.  New  York 
&  New  Haven  Railroad  Co.,  13  N.  Y.  599;  New  York  &  New 
Haven  Railroad  Co.  v.  Schuyler,  34  id.  30 ;  Railway  Co.  v,  AUer- 
ton,  18  Wall.  233 ;  Stace  &  Worth's  Case,  Law  Rep.  4  Ch.  App. 
682,  note. 

In  this  case  the  attempt  to  increase  the  stock  of  the  company 
beyond  the  limit  fixed  by  its  charter  was'  ultra  vires.  The  in- 
creased stock  itself  was,  therefore,  void.  Trtbnlerred  on  the  hold- 
ers no  rights  and  subjected  them  to  no  liabilities.  If  the  stock  of 
the  first  and  second  issues  had  been  held  by  one  set  of  holders,  and 
the  stock  of  the  third  and  fourth  by  another,  in  a  contest  between 
them  the  latter  would  have  been  excluded  from  all  participation 
in  the  management  of  the  company  or  in  its  profits.  To  decide 
that  the  holders  of  stock  issued  ultra  vires  have  the  same  rights 
as  the  holders  of  authorized  stock,  is  to  ignore  and  override  the 
limitations  and  prohibitions  of  the  charter.  We  think  it  follows 
that  if  the  holder  of  such  spurious  stock  lias  none  of  the  rights,  he, 
can  be  subjected  to  none  of  the  liabilities  of  a  holder  of  genuine! 
stock.  His  contract  to  pay  for  spurious  shares  is  without  consid-\ 
eration  and  cannot  be  enforced. 

It  is  insisted,  however,  that  the  defendant  having  attended  by 
proxy  the  meetings  at  which  the  increase  of  the  stock  beyond  the 
limit  imposed  by  law  was  voted  for,  and  having  received  certifi- 
cates for  the  stock  thus  voted  for,  and  after  such  increase  the  com- 
pany by  its  agents  having  held  itself  out  as  possessing  a  capital 
of  $400,000,  and  invited  and  obtained  credit  on  the  faith  of  such 
representations,  he  is  now  estopped  from  denying  the  validity  of 
the  stock  and  his  obligation  to  pay  for  it  in  full. 

We  think  that  he  is  not  estopped  to  set  up  the  nullity  of  the  un- 
authorized stock.  It  is  true  that  it  has  been  held  by  this  court 
that  a  stockholder  cannot  set  up  informalities  in  the  issue  of  stock 
which  the  corporation  had  the  power  to  create.  Upton  v.  Tribil- 
cock,  91  U.  S.  45 ;  Chubb  v.  Upton,  95  id,  665 ;  Pullman  v.  Upton, 
96  id.  328.  But  those  were  cases  where  the  increase  of  the  stock 
was  authorized  by  law.  The  increase  itself  was  legal  and  within 
the  power  of  the  corporation,  but  there  were  simply  informalities 
in  the  steps  taken  to  effect  the  increase.  These,  it  was  held,  were 
cured  by  the  acts  and  acquiescence  of  the  defendant. 

But  here,  the  corporation  being  absolutely  without  power  to  in- 
crease its  stock  above  a  certain  limit,  the  acquiescence  of  the 
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shareholder  can  neither  give  it  validity,  nor  bind  him  or  the  corpo- 
ration. *'  A  distinction  must  be  made  between  shares  which  the 
company  had  no  power  to  issue  and  shares  which  the  company 
had  power  to  issue,  although  not  in  the  manner  in  which,  or  upon 
the  terms  upon  which,  they  have  been  issued.  The  holders  of 
shares  which  the  company  has  no  power  to  issue,  in  truth  had 
nothing  at  all,  and  are  not  contributors."  2  Lindley,  Partnership, 
138.  And  see  Lathrop  v,  Kneeland,  46  Barb.  (N.  Y.)  432 ;  Mack- 
ley's  Case,  I  Ch.  D.  247. 

Upon  the  principles  stated  in  these  authorities,^  we  are  of 
opinion  that  the  defendant  is  not  estopped  by  any  acts  of  his  to 
assert  the  invalidity  of  the  stock  issued  in  excess  of  the  limit  au- 
thorized by  the  charter,  and  to  deny  his  liability  thereon. 

It  would  seem  to  follow  that  if  he  is  not  estopped  by  his  own 
acts,  he  is  not  by  the  acts  of  the  agents  of  the  Fort  Scott  Coal  and 
Mining  Co.,  in  representing  the  company,  by  advertisements  and 
otherwise,  as  having  a  capital  of  $400,000. 
I  The  officers  of  the  company  had  no  authority  to  make  these  rep- 
I  resentations,  and  the  public  no  right  to  trust  them.  Persons  deal- 
ing with  the  managers  of  a  corporation  must  take  notice  of  the 
limitations  imposed  upon  their  authority  by  the  act  of  incorpora- 
tion. Zabriskie  v.  The  Cleveland,  Columbus  &  Cincinnati  Railroad 
Co.,  supra.  The  laws  secured  to  the  public  and  the  creditors  an 
infallible  mode  of  ascertaining  the  real  capital  of  the  company. 
They  were  bound  to  know  that  the  law  permitted  no  such  increase 
I  of  its  capital  stock  as  the  company  had  attempted  to  make,  and 
'   that  any  representation  that  it  had  been  made  was  false. 

As  forcibly  suggested  by  counsel,  a  creditor,  who  has  been  de- 
frauded by  misrepresentation  of  the  real  capital  of  the  company 
has  his  remedy  in  an  action  of  tort  against  all  who  participated  in 
the  fraud.    But  the  wrong  done  to  him  cannot  entitle  the  entire 
body  of  creditors,  who  have  not  suffered  from  the  alleged  fraud, 
to  recover  of  the  entire  body  of  stockholders,  who  have  taken  no 
part  in  it. 
I       We  are  of  opinion,  therefore,  that  the  defendant  is  not  estopped 
'  by  the  acts  of  the  agents  and  officers  of  the  company  to  allege  the 
nullity  of  the  overissue  of  stock,  and  his  non-liability  to  an  assess- 
^ ,  ment  on  such  void  stock. 

The  next  question  for  our  consideration  is  whether  he  is  entitled 
I  to  offset  against  his  liability  to  pay  the  sum  due  on  his  valid  stock, 
the  money  paid  on  his  void  stock.* 

It  is  a  general  rule  that  a  holder  of  claims  against  an  insolvent 

*  The  citations  have  been  omitted. — Ed. 

■So  much  of  the  opinion  as  relates  to  this  and  the  following  question 
should  be  considered  in  connection  with  the  cases  infra,  pp.  . — Ed. 
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corporation  cannot  set  them  oflf  against  his  liability  for  an  assess- 
ment of  his  stock  in  the  corporation  in  a  suit  by  an  assignee  in 
bankruptcy.  Sawyer  v.  Hoag,  17  Wall.  610;  Sanger  v,  Upton, 
91  U.  S.  56 ;  Scammon  v.  Kimball,  92  id,  362 ;  County  of  Morgan 
V.  Allen,  103  id.  498. 

The  ground  upon  which  this  rule  stands  is  thus  stated  by  Mil- 
ler, J,,  in  Sawyer  v.  Hoag:  "  The  debt  which  the  appellant  owed 
for  his  stock  was  a  trust  fund  devoted  to  the  payment  of  all  the 
creditors  of  the  company.  As  soon  as  the  company  became  insol- 
vent, and  this  fact  became  known  to  the  appellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount  ceased.  It  became 
a  fund  belonging  in  equity  to  all  its  creditors,  and  could  not  be  ap- 
propriated by  the  debtor  to  the  exclusive  payment  of  his  own 
claim." 

The  defendant  seeks  to  avoid  the  application  of  this  rule  to  his 
case,  on  the  ground  that  the  real  capital  of  the  company  was  only 
$200,000,  and  this  constituted  the  trust  fund  for  the  security  of  the 
debts  of  the  company ;  that  all  the  money  that  had  been  paid  in  as 
capital  stock  had  been  paid  into  that  fund,  and  that  the  party 
paying  any  money  to  that  fund  was  entitled  to  credit  upon  his 
dues  thereto. 

We  cannot  assent  to  this  view.  He  was  as  much  bound  to  know 
the  limits  of  the  charter  of  the  company  in  which  he  was  a  stock- 
holder as  the  public  or  creditors  of  the  company.  He  knew, 
therefore,  that  all  stock  issued  beyond  the  limit  fixed  by  the  char- 
ter was  absolutely  void.  When  he  paid  in  his  money  on  the  void 
stock  he  knew  that  he  was  not  paying  it  on  the  valid  stock,  and  he 
is  presumed  to  have  known  that  it  was  not  a  good  payment  on  the 
valid  stock.  The  company  had  no  right  to  apply  it  on  the  valid 
stock,  without  his  direction.  He  never  directed  such  application, 
and  it  remained  in  the  possession  of  the  company  until  the  rights 
ot  the  assignees  in  bankruptcy  attached.  To  say  that  it  was  a  con- 
tribution to  the  trust  fund  devoted  to  the  payment  of  the  creditors 
of  the  company  is  an  entire  misapprehension.  It  could  not  be 
such  contribution  unless  it  were  a  payment  on  the  stock,  and  this, 
we  have  seen,  was  not  the  case.  No  call  had  been  made  for  pay- 
ment on  the  valid  stock,  to  which  the  amounts  paid  on  the  void 
stock  could  be  said  to  apply.  No  call  could  have  been  made  by  the 
company  under  its  agreement  with  the  stockholders,  unless  to  pay 
its  creditors,  and  it  does  not  appear  that  when  the  payments  were 
made  the  company  had  any  creditors.  It  was  a  voluntary  pay- 
ment for  the  benefit  of  the  company,  and  tended  to  increase  the 
value  of  the  authorized  stock.  In  that  way  the  stockholder  got 
the  benefit  of  it.  There  is  no  rule  of  law  or  equity  which  entitles 
him,  in  a  contest  between  himself  and  a  creditor  of  the  company. 
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either  to  receive  a  credit  for  it  on  his  unpaid  stock,  or  to  have  it 
repaid  to  him  pro  rata  out  of  the  assets  of  the  company.  We  are 
of  opinion,  therefore,  that  it  could  not  be  offset  against  the  money 
due  on  the  valid  stock  held  by  him. 

We  are  next  to  consider  whether,  upon  the  facts  as  disclosed 
by  the  record,  tlie  defense  of  the  Statute  of  Limitations  should 
have  been  sustained,  The  precise  question  with  which  we  have 
to  deal  is:  When  would  this  action  at  law,  brought  by  the  as- 
signees of  the  bankrupt  company  against  a  stockholder,  to  recover 
a  part  of  the  balance  due  on  his  stock,  be  barred  by  the  statute  ? 

This  will  depend  on  the  answer  to  the  question :  When  did  the 
cause  of  action  accrue  to  the  assignees?  In  other  words,  when 
could  they  have  commenced  this  action  against  this  defendant  to 
recover  the  amount  due  on  his  stock?  Wilcox  v.  Plummer's  Ex'rs, 
4  Pet.  172 ;  Amy  v,  Dubuque,  98  U.  S.  470. 

The  stock  held  by  the  defendant  was  evidenced  by  certificates  of 
full-paid  shares.  It  is  conceded  to  have  been  the  contract  between 
him  and  the  company  that  he  should  never  be  called  upon  to  pay 
any  further  assessments  upon  it.  The  same  contract  was  made 
with  all  the  other  shareholders,  and  the  fact  was  known  to  all. 
As  between  them  and  the  company  this  was  a  perfectly  valid  *^  \ 
agreement.  It  was  not  forbidden  by  the  charter  or  by  any  law  ' 
or  public  policy,  and  as  between  the  company  and  the  stock- 
holders was  just  as  binding  as  if  it  had  been  expressly  authorized 
by  the  charter. 

If  the  company,  for  the  purpose  of  increasing  its  business,  had 
called  upon  the  stockholders  to  pay  up  that  part  of  their  stock 
which  had  been  satisfied  "  by  discount "  according  to  their  con- 
tract, they  could  have  successfully  resisted  such  a  demand.  No 
suit  could  have  been  maintained  by  the  company  to  collect  the 
unpaid  stock  for  such  a  purpose.  The  shares  were  issued  as  full 
paid,  on  a  fair  understanding,  and  that  bound  the  company. 

In  fact,  it  has  been  held  in  recent  English  cases  that  not  only  is 
the  company  but  its  creditors  also  are  bound  by  such  a  contract. 
Waterhouse  v,  Jamieson,  Law.  Rep.  2  H.  L.  (Sc.)  29;  Currie's 
Case,  3  De  G.,  J.  &  S.  367 ;  Carling,  Hespeler,  and  Walsh's  Cases, 
I  Ch.  D.  115. 

But  the  doctrine  of  this  court  is,  that  such  a  contract,  though 
binding  on  the  company,  is  a  fraud  in  law  on  its  creditors,  which 
they  can  set  aside;  that  when  their  rights  intervene  and  their 
claims  are  to  be  satisfied,  the  stockholders  can  be  required  to  pay 
their  stock  in  full.  Sawyer  v.  Hoag,  Assignee,  17  Wall.  610; 
New  Albany  v,  Burke,  11  id.  96;  Burke  v.  Smith,  16  id.  390. 

The  reason  is  that  the  stock  subscribed  is  considered  in  equity 
as  a  trust  fund  for  the  payment  of  creditors.    Wood  v.  Dummer, 


SEC.  II.]  SCOVILL  V.  THAYER.  90S 

3  Mass.  308;  Mumma  v.  Potomac  Co.,  8  Pet.  281 ;  Ogilvie  v,  Knox 
Insurance  Co.,  22  How.  387 ;  Sawyer  v,  Hoag,  supra.  It  is  so  held 
out  to  the  public,  who  have  no  means  of  knowing  the  private 
contracts  made  between  the  corporation  and  its  stockholders.  The 
creditor  has,  therefore,  the  right  to  presume  that  the  stock  sub- 
scribed has  been  or  will  be  paid  up,  and  if  it  is  not,  a  court  of 
equity  will  at  his  instance  require  it  to  be  paid. 

In  this  case  the  managers  and  agents  of  the  bankrupt  company 
had  in  effect  represented  to  the  public  that  all  its  capital  stock  had 
been  subscribed  for,  and  had  been  or  would  be  paid  in  full.  Con- 
sidered, therefore,  in  the  view  of  a  court  of  equity,  the  contract  be- 
tween the  company  and  its  stockholders  was  this — ^namely,  that 
the  stockholders  should  pay,  say,  for  example,  twenty  dollars  per 
share  on  their  stock  and  no  more,  unless  it  became  necessary  to 
pay  more  to  satisfy  the  creditors  of  the  company,  and  when  the 
necessity  arose  and  the  amount  required  was  ascertained,  then  to 
make  such  additional  payment  on  the  stock  as  the  satisfaction  of 
the  claims  of  creditors  required. 

When  the  company  was  adjudicated  a  bankrupt,  the  assignees 
were  bound  by  this  contract,  thus  equitably  construed.  Their 
duty  was  to  collect  a  sufficient  sum  upon  the  unpaid  stock,  which, 
with  the  other  assets  of  the  company,  would  be  sufficient  to  satisfy 
the  company's  creditors.  They  were  authorized  to  collect  no  more. 
If  it  should  turn  out  that  the  other  assets  were  sufficient,  no  action 
would  lie  against  the  stockholder  for  the  balance  due  on  his  stock. 
?or  if  in  a  bankruptcy  proceeding  any  surplus  remained  after 
payment  of  debts,  it  would  go  to  the  company  and  not  to  the 
stockholders.  And  we  have  seen  that  the  company  in  this  case 
would  have  no  right  to  any  surplus. 

The  question  for  solution  is,  therefore.  When,  under  the  facts 
of  this  case,  did  the  cause  of  action  accrue  against  the  defendant 
in  error?  Certainly  not  until  it  became  his  duty  to  pay  accord- 
ing to  the  terms  of  his  contract  or  according  to  law. 

It  is  well  settled  that  when  stock  is  subscribed  to  be  paid  upon 
call  of  the  company,  and  the  company  refuses  or  neglects  to  make 
the  call, a  court  of  equity  may  itself  make  the  call,  if  the  interests  of 
the  creditors  require  it.  The  court  will  do  what  it  is  the  duty  of 
the  company  to  do.  Curry  v.  Woodward,  53  Ala.  371 ;  Robinson 
V.  Bank  of  Darien,  etc.,  18  Ga.  65 ;  Ward  v,  Griswoldville  Manu- 
facturing Co.,  16  Conn.  593.  But  under  such  circumstances,  be- 
fore there  is  any  obligation  upon  the  stockholder  to  pay  without 
an  assessment  and  call  by  the  company,  there  must  be  some  order 
of  a  court  of  competent  jurisdiction,  or,  at  the  very  least,  some  au- 
thorized demand  upon  him  for  payment.  And  it  is  clear  the  Stat- 
ute of  Limitations  does  not  begin  to  run  in  his  favor  until  such 
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order  or  demand.  Van  Hook  z/.  Whitlock,  3  Paige  (N.  Y.),  409; 
Salisbury  v.  Black's  Adm'r,  6  Har.  &  J.  (Md.)  293;  Sinkler  v. 
The  Turnpike  Co.,  3  Pa.  149;  Walter  v.  Walter,  i  Whart.  (Pa.) 
292;  Quigg  z/.  Kittredge,  18  N.  H.  137;  Nimmo  v.  Walker,  14 
La.  Ann.  581. 

In  this  case  there  was  no  obligation  resting  on  the  stockholder 
to  pay  at  all  until  some  authorized  demand  in  behalf  of  creditors 
was  made  for  payment.  The  defendant  owed  the  creditors  noth- 
ing, and  he  owed  the  company  nothing  save  such  unpaid  portion 
of  his  stock  as  might  be  necessary  to  satisfy  the  claims  of  the 
creditors.  Upon  the  bankruptcy  of  the  company  his  obligation 
was  to  pay  to  the  assignees,  upon  demand,  such  an  amount  upon 
his  unpaid  stock  as  would  be  sufficient,  with  the  other  assets  of  the 
company,  to  pay  its  debts.  He  was  under  no  obligation  to  pay  any 
more,  and  he  was  under  no  obligation  to  pay  anything  until  the 
amount  necessary  for  him  to  pay  was  at  least  approximately  ascer- 
tained. Until  then  his  obligation  to  pay  did  not  become  com- 
plete. 

But  not  only  was  it  necessary  that  the  amount  required  to  sat- 
isfy creditors  should  be  ascertained,  but  that  the  agreement  be- 
tween the  company  and  the  stockholders  to  the  effect  that  the  lat- 
ter should  not  be  required  to  make  any  further  payments  on  his 
stock  should  be  set  aside  as  in  fraud  of  creditors.  No  action  at 
law  would  lie  to  recover  the  unpaid  balance  due  on  the  stock  until 
this  was  done.  The  proceeding  for  an  assessment  in  the  bank- 
ruptcy court  was  in  effect  a  proceeding  to  accomplish  two  pur- 
poses :  First,  to  set  aside  the  contract  between  the  company  and 
the  stockholder ;  and  second,  to  fix  the  amount  which  he  should  be 
required  to  pay.  Until  these  things  were  done  the  cause  of  action 
against  the  stockholder  did  not  accrue,  although  his  primary  obli- 
gation was  assumed  at  the  time  when  he  subscribed  the  stock. 

It  appears  from  the  petition  of  the  assignees  for  an  assessment 
upon  the  stock  of  the  bankrupt  company,  that  they  had  used  due 
diligence  to  ascertain  what  additional  payments  on  the  stock  would 
be  required  to  pay  off  the  claims  of  creditors ;  that  at  as  early  a 
time  as  pbssible  they  applied  to  the  court  for  an  order  directing 
that  the  stockholders  should  pay  a  part  of  the  amount  due  on 
their  shares  of  stock,  and  assessing  the  stock  therefor;  that  the 
order  was  made  accordingly,  and  within  five  months  thereafter 
this  action  at  law  was  begun  to  enforce  its  payment. 

If,  therefore,  the  right  to  bring  this  suit  did  not  accrue  to  the 
assignees  until  the  assessment  was  made  upon  the  stock  by  the 
court,  and  the  stockholders  were  required  to  pay  it,  the  action 
was  brought  long  before  the  limitation  of  the  statute  could  bar  it. 

All  the  delay  which  has  occurred  has  been  caused  by  the  pro- 
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ceedings  of  the  assignees,  taken  for  the  benefit  of  the  stockhold- 
ers in  order  that  they  might  not  be  subjected  to  unnecessary  and 
onerous  exactions.  The  lapse  of  time  between  the  filing  of  the 
petition  for  the  assessment  and  the  decree  of  the  bankruptcy  court 
thereon  is  chargeable  to  continuances  made  by  order  of  the  court 
and  to  the  opposition  of  the  stockholder  referred  to.  It  does  not 
lie  in  the  mouth  of  the  defendant  to  say  that,  while  the  steps  nec- 
essary to  fix  his  liability  and  limit  its  amount  were  being  taken, 
the  bar  of  the  statute  has  intervened  and  cut  off  his  liability  alto- 
gether. 

The  cases  cited  by  the  defendant  to  sustain  his  contention,  that 
the  cause  of  action  accrued  to  the  assignees  in  bankruptcy  at  the 
time  of  their  appointment,  are  clearly  distinguishable  from  this. 
In  Terry  ik  Tubman,  92  U.  S.  156,  the  suit  was  by  a  bill-holder 
of  an  insolvent  bank  against  a  stockholder  to  enforce  the  indi- 
vidual liability  of  the  latter  to  pay  the  bills  of  the  bank  held  by 
the  former.  The  court  decided  that  the  case  was  not  so  much 
like  that  of  the  guarantee  of  the  collection  of  a  debt,  where  a  pre- 
vious proceeding  against  the  principal  is  implied,  as  it  was  like 
a  guarantee  of  payment  where  resort  may  be  had  at  once  to  the 
guarantor,  without  a  previous  proceeding  against  the  principal. 
The  conclusion  of  the  court,  therefore,  was  that  the  cause  of  ac- 
tion in  favor  of  the  bill-holder  arose  against  the  stockholder  when 
the  bank  ceased  to  redeem  its  notes  and  became  notoriously  and 
continuously  insolvent.  It  is  clear  that  this  authority  has  no  ap- 
plication to  the  question  in  hand. 

The  case  of  Terry  v.  Anderson,  95  U.  S.  628,  also  relied  on  by 
the  defendant,  was  a  suit  in  equity  to  enforce  the  individual  lia- 
bility of  the  stockholders  of  a  bank,  and  to  collect  unpaid  subscrip- 
tions to  its  capital  stock.  There  was  no  agreement  on  the  part  of 
the  bank  not  to  collect  the  balance  due  on  the  stock.  The  bank 
itself  could  have  enforced  payment,  without  regard  to  the  neces- 
sity for  its  collection,  to  satisfy  the  debts  of  the  bank.  And  so 
the  court  held  that  the  Statute  of  Limitations  began  to  run  against 
the  bank  and  its  creditors,  in  favor  of  the  stockholders,  when  the 
bank  stopped  payment. 

In  Baker  v.  Atlas  Bank,  9  Mete.  (Mass.)  182,  and  Common- 
wealth V.  Cochituate  Bank,  3  Allen  (Mass.),  42,  also  relied  on  by 
the  defendant,  it  appeared  that  upon  suspension  of  payment  by 
the  banks  there  was  a  present  and  unconditional  liability  of  their 
stockholders,  which  the  court  held  was  barred  by  the  limitation  of 
six  years.  In  the  case  of  Baker  v.  Atlas  Bank  the  court  said : 
"  The  demand  sought  to  be  enforced  in  this  suit  was  a  debt  alleged 
to  be  due  to  the  bank.  Whenever,  therefore,  the  bank  became  in- 
solvent by  the  loss  of  its  capital  stock  an  action  accrued  to  the 
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bank,  according  to  the  construction  of  the  thirtieth  section  (Rev. 
Stat.,  c.  36),  which  is  contended  for  by  plaintiff's  counsel  to  re- 
cover the  sum  from  the  stockholders  respectively,  equal  to  each 
one's  share  of  stock.  The  statute,  therefore,  began  to  run  in 
strictness  immediately  on  the  loss  of  the  capital  stock,  and  cer- 
tainly when  the  bank  stopped  payment,  and  after  the  lapse  of  six 
vears  from  that  time  the  debt  was  barred." 

But  in  the  present  case,  as  we  have  seen,  there  was,  as  between 
the  company  and  its  stockholders,  no  obligation  on  the  part  of  the 
latter  to  pay  the  residue  of  their  stock,  unless  it  became  necessary 
to  satisfy  creditors.  We  think,  therefore,  we  are  safe  in  saying 
that  the  statute  did  not  begin  to  run  in  favor  of  the  stockholders 
until  at  the  very  least  the  necessity  for  the  payment  had  been  ascer- 
tained, and  an  authorized  demand  of  payment  made. 

It  is  said  bv  the  defendant  that  to  hold  that  the  suit  to  recover 
the  sums  due  on  the  stock  held  by  him  is  not  barred  would  defeat 
the  policy  of  the  Bankrupt  Act,  which  is  a  speedy  settlement  of 
the  bankrupt's  estate  and  the  equitable  distribution  of  his  assets 
among  the  creditors. 

Unquestionably  a  prompt  administration  of  the  bankrupt's  as- 
sets was  one  of  the  ends  which  that  act  had  in  view;  but  this 
policy  must  be  held  to  be  subordinate  to  a  just  regard  for  the 
rights  of  both  the  creditors  and  debtors  of  the  bankrupt  estate. 
The  debtor  cannot  be  forced  to  pay  before  his  contract  requires  it, 
merely  because  the  assignee  may  be  in  haste  to  close  up  the  estate. 
If  his  obligation  were  evidenced  by  a  promissory  note  due  at  a 
future  day,  he  could  not  be  compelled  to  pay  it  before  maturity  in 
order  that  the  estate  might  be  speedily  settled.  So  if  some  act 
must  be  done  by  the  assignee,  such  as  a  demand  of  payment  be- 
fore his  Hability  is  fixed,  he  cannot  be  compelled  to  pay  until  the 
prerequisites  have  been  performed.  In  short,  until  an  uncondi- 
tional liability  to  pay  something  is  fastened  on  the  debtor  no  action 
can  be  maintained  against  him,  and  the  Statute  of  Limitations  does 
not  begin  to  run  in  his  favor.  The  suggestion  that  the  assignee 
may  postpone  indefinitely  the  necessary  steps  to  fix  the  liability  of 
the  debtor,  and  thus  defeat  the  policy  of  the  law,  does  not  answer 
the  proposition  that  the  debtor  cannot  be  sued  until  a  cause  of 
action  has  accrued  against  him.  It  is  presumed  that  the  assignee 
will  do  his  duty.  If  he  fails  to  do  it  he  is  subject  to  the  order  of 
the  bankruptcy  court,  which,  at  the  instance  of  those  interested, 
can  compel  him  to  act. 

Our  opinion  is,  therefore,  that  this  action  at  law,  prosecuted  by 
the  plaintiffs,  assignees  in  bankruptcy  of  the  Fort  Scott  Coal  and 
Mining  Co.,  against  the  defendant,  to  recover  from  him  the  bal- 
ance due  on  his  unpaid  valid  stock  in  said  company,  was  not 
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barred  by  the  limitation  of  two  years  prescribed  by  the  Bankrupt 
Act. 

For  the  error  in  holding  that  the  action  was  barred,  the  judg- 
ment of  the  Circuit  Court  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  award  a  new  trial. 

Field  and  Gray,  JJ.,  dissented. 


CHANCELLOR  C.  ALLEN  v.   SOUTH   BOSTON  RAIL- 
ROAD   CO. 

REBECCA  B.  CRAFT  v,  SAME. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Novem- 
ber 29,  1889. 

[Reported  in  150  Massachusetts  Reports  200.] 

Two  ACTIONS^  alleged  in  the  writ  to  be  in  contract  or  tort,  to  re- 
cover damages  sustained  by  the  refusal  of  the  defendant  corpora- 
tion to  recognize  as  valid  certain  shares  of  stock  held  by  the  plain- 
tiffs, or  to  allow  them  to  be  transferred,  and  to  issue  new  certifi- 
cates therefor. 

The  cases  were  submitted,  on  agreed  facts,  to  the  Superior 
Court,  and,  after  judgment  in  the  first  case  for  the  plaintiff,  and 
in  the  second  case  for  the  defendant,  to  this  court,  on  appeal. 
The  facts,  so  far  as  material,  appear  in  the  opinion. 

The  cases  were  argued  at  the  bar  in  January,  1889,  ^^^  after- 
ward were  submitted  on  the  briefs  to  all  the  judges,  except 
Holmes,  J. 

/.  E,  Abbott  for  the  plaintiff  in  the  first  case. 

S.  Lincoln  for  the  plaintiff  in  the  second  case. 

/.  C  Abbott  (C.  T.  Gallagher  and  /.  S.  Dean  with  him)  for  the 
defendant. 

Field,  J.  In  the  first  case,  William  Reed,  who  was  the  treas- 
urer of  the  defendant  corporation  and  also  a  stock  broker,  ordered 
Henshaw  &  Co.,  brokers,  to  sell  for  him,  at  auction,  ten  shares  of 
the  stock  of  the  defendant,  and  the  plaintiff,  on  November  25, 
1882,  bought  of  them  the  ten  shares  at  auction,  and  paid  them  for 
the  stock  on  November  28 ;  Henshaw  &  Co.  then  executed  and  de- 
livered a  power  of  attorney  to  the  plaintiff  for  the  assignment  of 
ten  shares  at  any  time  within  ten  days  from  date,  the  names  of  the 
purchaser  and  of  the  attorney  being  left  blank.    The  plaintiff,  on 


910  ALLEN  V.  SOUTH  BOSTON  R.  R.  CO.         [CHAP.  VI. 

November  29  took  this  power  of  attorney  to  the  office  of  the  de- 
fendant, delivered  it  to  Reed,  the  treasurer,  who  inserted  in  it  his 
own  name  as  attorney,  and  the  name  of  the  plaintiff  as  assignee. 
He  then  made  out  in  the  name  of  the  plaintiff,  and  delivered  to 
him,  a  certificate  of  ten  shares  of  stock  in  the  usual  form,  under 
the  seal  of  the  corporation,  signed  by  the  president  and  by  himself 
as  treasurer.  The  president  was  in  the  habit  of  leaving  with  Reed 
blank  certificates  of  stock  signed  by  him,  and  one  of  these  Reed 
filled  up  and  signed  as  treasurer,  and  delivered  to  the  plaintiff. 
Reed  afterward  entered  on  the  transfer  book  a  transfer  of 
ten  shares  from  himself,  as  agent,  to  Henshaw  &  Cq..  and  then  a 
transfer  of  these  ten  shares  by  hin;iself ,  as  attorney  for  Henshaw 
&  Co.,  to  the  plaintiff.  Reed,  in  fact,  had  no  stock,  either  as  agent 
or  in  any  other  capacity,  and  the  whole  amount  of  stock  which  the 
defendant  was  authorized  to  issue  had  then  been  issued  to  other 
persons.     The  plaintiff  acted  in  good  faith,  but  Reed's  intention 

)was  fraudulent  throughout  the  whole  transaction.  The  plaintiff 
was  at  this  time  the  owner  and  holder  of  another  certificate  of  four 
shares  of  stock,  and  after  this  he  received  dividends  on  fourteen 
shares,  and  his  name  as  owner  of  fourteen  shares  was  entered 
on  the  dividend  sheets  of  the  corporation,  and  in  its  annual  re- 
j  turns,  until  the  frauds  of  Reed  were  discovered  in  1886. 

In  the  second  case,  the  plaintiff  was  a  stockholder  of  the  de- 
fendant, and,  having  money  to  invest,  in  January,  1882,  applied  to 
Reed  as  a  broker  to  buy  for  her  eight  additional  shares  of  the  stock 
of  the  defendant.  Reed  informed  the  plaintiff  that  he  had  bought 
the  shares  for  her,  and  she  in  good  faith  paid  him  for  them,  and 
received  from  him  a  certificate  in  her  name  of  eight  shares  of  stock 
in  the  usual  form,  under  the  seal  of  the  corporation,  signed  by  its 
president  and  by  Reed  as  its  treasurer.  He  obtained  the  certificate 
by  filling  up  one  of  the  blanks  which  the  president  had  signed  and 
left  with  him.  Before  doing  this,  he  entered  on  the  transfer  book 
of  the  defendant  a  transfer  of  eight  shares  to  the  plaintiff  from 
himself  as  agent ;  but  he,  in  fact,  had  no  stock  as  agent  or  other- 
wise, and  he  bought  no  stock  for  the  plaintiff,  and  the  corporation 
had  already  issued  all  its  capital  stock.  The  plaintiff's  name  as 
holder  of  these  shares  was  entered  on  the  dividend  sheets  of  the 
company,  and  semi-annual  dividends  were  paid  to  her,  and  her 
name  was  also  regularly  entered  as  owner  of  these  eight  shares 
in  the  annual  returns  made  to  the  commissioner  of  corporations 
until  1886,  when  this  and  many  other  frauds  of  Reed  were 
discovered. 

The  agreed  facts  in  both  cases  show  gross  carelessness  on  the 
part  of  the  president  in  signing  certificates  in  blank,  and  negli- 
gence on  the  part  of  the  directors  in  not  examining  the  books  and 
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discovering  the  fictitious  transfers  of  stock  made  by  Reed.  In 
both  cases,  after  the  frauds  were  discovered,  the  defendant  re- 
fused to  recognize  the  certificates  of  stock  as  valid,  and  refused  to 
allow  them  to  be  transferred,  or  to  issue  new  certificates. 

The  counsel  for  the  defendant  does  not  deny  that,  if  these  cer- 
tificates of  stock  had  been  sold  and  duly  assigned  by  the  plaintiffs 
for  value  to  one  who  had  no  knowledge  that  they  had  been  fraudu- 
lently issued,  the  defendant  would  be  liable  in  damages  to  the  pur- 
chaser. He  admits  the  general  rule  that  a  corporation  is  estopped 
to  deny  the  validity  of  certificates  issued  in  proper  form  under  its 
seal,  and  duly  signed  by  the  officers  authorized  to  issue  certificates, 
if  they  are  held  by  persons  who  took  them  for  value  without  knowl- 
edge or  notice  that  they  had  been  fraudulently  issued.  Moores  v. 
Citizens'  National  Bank,  iii  U.  S.  156;  Boston  &  Albany  Railroad 
V,  Richardson,  135  Mass.  473 ;  Machinists'  National  Bank  v.  Field, 
126  Mass.  345 ;  Pratt  v,  Taunton  Copper  Manuf .  Co.,  123  Mass. 
110;  New  York  &  New  Haven  Railroad  v.  Schuyler,  34  N.  Y. 
30, 64 ;  Titus  V.  Great  Western  Turnpike,  61  N.  Y.  237,  245 ;  Hol- 
brook  V.  New  Jersey  Zinc  Co.,  57  N.  Y.  616 ;  Shaw  v.  Port  Philip 
Mining  Co.,  13  Q.  B.  D.  103.  But  he  contends  that  the  plaintiffs 
were  negligent  in  accepting  the  new  certificates  without  taking 
pains  to  ascertain  whether  old  certificates  of  a  corresponding  num- 
ber of  shares  had  been  surrendered,  and  a  transfer  made  upon  the 
books  of  the  company. 

Each  certificate  of  stock  in  the  defendant  company,  as  the  plain- 
tiffs knew,  declared  that  the  shares  are  "  transferable  by  an  as- 
signment in  the  books  of  said  company  upon  a  surrender  of  this 
certificate.  When  a  transfer  shall  be  made  in  the  books  of  the 
company,  and  this  certificate  surrendered,  a  new  one  will  be  is- 
sued."    See  Pub.  Sts.  c.  113,  §  13. 

The  contention  is,  that  one  object  of  this  provision  was  the  pro- 
tection of  the  corporation  against  frauds  of  its  officers  in  issuing 
false  certificates,  and  that  if  the  plaintiffs  in  these  cases  had  re- 
quired that  a  certificate  of  shares  be  delivered  to  them  with  an  as- 
signment of  it,  or  a  power  of  attorney  to  assign  it,  Reed  could  not 
have  committed  these  frauds.  We  do  not  see  why  Reed,  having 
been  entrusted  with  blank  certificates  signed  by  the  president, 
might  not  have  issued  certificates  to  himself,  and  then  assigned 
them  when  the  stock  was  sold,  and  on  the  surrender  of  the  old  cer- 
tificates have  issued  new  certificates.  Perhaps  th^  chances  of  de- 
tection would  have  been  slightly  greater  if  he  had  proceeded  in 
this  way.  But  certainly  this  provision  regulating  the  transfer  of 
stock,  if  intended  as  a  protection  to  the  corporation  against  the 
frauds  of  its  officers,  is  insufficient.  The  primary  purpose  of  it 
undoubtedly  was  to  prescribe  the  manner  in  which  such  intangible 
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property  as  shares  of  stock  should  be  transferred  from  one  person 
to  another,  and  it  required  the  transfers  to  be  made  on  the  books 
of  the  company  that  the  company  might  know  who  its  stockhold- 
ers were,  and  it  required  the  surrender  of  the  old  certificate  before 
the  new  one  was  issued,  that  there  might  not  be  two  or  more  cer- 
tificates outstanding  for  the  same  shares  of  stock. 

The  ground  on  which  a  corporation  is  held  liable  to  a  bona 
fide  purchaser  for  value  of  false  certificates  of  its  stock  issued 
under  its  seal,  signed  by  the  proper  officers  and  apparently  genu- 
ine, is  that  the  certificates  are  statements  by  the  corporation  of 
facts  which  it  is  its  duty  to  know,  and  which  cannot  well  be  known 
to  the  purchaser.  It  is  the  duty  of  the  proper  officers  of  the  cor- 
poration to  ascertain  that  its  stock  has  been  transferred  in  accord- 
ance with  its  by-laws,  and  in  accordance  with  law,  before  they  issue 
a  new  certificate.  The  transfer,  which  must  be  made  on  the  books 
of  the  company,  must  be  made  by  the  owner  of  the  old  certificate, 
or  by  his  attorney  for  him.  The  surrender  of  the  old  certificate 
must  also  be  made  by  him  or  by  his  attorney.  There  is  no  pro- 
vision that  it  shall  be  made  by  the  purchaser,  as  the  assignee  or  the 
attorney  of  the  seller.  If  the  seller  undertakes  with  the  purchaser 
to  make  the  surrender  and  the  transfer  on  the  books  of  the  com- 
pany, the  only  thing  left  for  the  purchaser  to  do  is  to  call  upon 
the  corporation  for  the  new  certificate.  We  see  no  good  reason  for 
holding  that  there  is  a  duty  on  the  part  of  the  purchaser  toward 
the  corporation,  to  see  to  it  that  the  seller  of  the  stock  surrenders 
his  certificate  and  transfers  it  on  the  books  of  the  corporation. 
That  is  the  duty  of  the  corporation  toward  both  the  seller  and  the 
purchaser  before  it  issues  a  new  certificate. 

If  the  purchaser  exhibits  to  the  corporation  a  forged  assignment 
of  stock,  or  a  forged  power  of  attorney  to  assign  it,  and  thus  ob- 
tains a  new  certificate  which  he  sells,  he  is  liable  to  the  corpora- 
tion, not  because  it  is  his  duty  to  attend  to  the  transfer  of  stock, 
but  because  he  has  impliedly  represented  the  forged  signature  to  be 
the  genuine  signature  of  a  stockholder,  whereby  he  has  deceived 
the^corporatipn.  Boston  &  Albany  Railroad  v,  Richardson,  135 
Mass.  473.  Before  the  passage  of  the  St.  of  1884,  c.  229,  it  not 
since,  the  transfer  of  stock  was  usually  attended  to  by  brokers,  if 
the  stock  was  bought  and  sold  through  brokers.  Many  shares  of 
stock  represented  by  a  single  certificate  were  often  sold  in  parcels 
to  many  different  persons,  and  the  seller  made  but  one  surrender, 
with  powers  of  attorney  to  transfer  the  parcels  to  the  different  pur- 
chasers. A  purchaser  of  stock  violated  no  duty  to  the  corporation 
when  he  trusted  to  the  seller  to  make  the  assignment  and  the  sur- 
render of  the  old  certificate.  The  utmost  that  can  be  reasonably 
contended  is,  that  the  fact  that  a  certificate  was  not  exhibited  aiKi 
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delivered  with  a  power  of  attorney  to  the  purchaser  was  a  circum- 
stance to  be  considered  upon  the  question  whether  the  purchaser 
acted  in  good  faith  and  with  due  care. 

In  the  first  case,  it  is  expressly  agreed  that  **  Henshaw  &  Co. 
acted  in  good  faith,  and  the  whole  transaction  on  their  part  was  in 
accordance  with  their  general  custom,  and  in  accordance  with  the 
general  custom  of  brokers  in  Boston ; "  that  "  nearly  all  of  the 
transfers  of  defendant's  stock  made  on  its  books  while  said  Reed 
was  its  treasurer,  and  being  upward  of  two  thousand  in  number, 
were  made  by  said  Reed  as  attorney  of  the  parties  making  the 
transfer,"  and  that  "several  hundred  of  said  transfers,  the  validity 
of  which  has  never  been  questioned  by  said  corporation,  were 
made  by  virtue  of  powers  of  attorney  like  that  given  by  Henshaw 
&  Co.,  and  where  no  certificate  of  the  stock  so  transferred  was  ever 
issued  to  the  person  or  firm  giving  the  power  of  attorney  for  the 
transfer,"  it  not  being  "  the  general  custom  of  brokers  in  the  city 
of  Boston  to  take  certificates  of  stock  in  their  own  names  "  when 
"  transferred  to  them  for  the  purpose  of  sale."  On  these  facts,  we 
think  it  clear  that  Allen  exercised  due  care  in  obtaining  a  transfer 
of  the  stock,  and  that  Reed  in  making  the  transfer  was  not  his 
agent,  but  the  agent  of  Henshaw  &  Co.,  or  the  undisclosed  prin- 
cipal. In  issuing  the  new  certificate,  he  was  the  agent  of  the  de- 
fendant, and  as  the  plaintiff  cannot  now  be  put  in  statu  quo,  the 
defendant  must  bear  the  loss. 

In'tTiTseconlt"case,~!liepiaintiflF  received  from  Reed,  as  broker, 
a  certificate,  in  her  name,  of  the  stock  which  he  said  he  had  bought 
for  her,  and  there  is  nothing  to  show  that  this  was  not  the  usual 
way  in  which  brokers  transacted  such  business.  Apparently  Mrs. 
Craft  acted  as  a  purchaser  through  a  broker  usually  acted,  and  we 
see  no  want  of  due  care  on  her  part. 

Another  question  arises  in  her  case  from  the  fact  that  Reed,  who 
committed  the  fraud  uix)n  the  defendant,  was  also  her  agent  in  the 
transaction.  If  he  be  regarded  as  acting  in  two  capacities,  and  as 
having  committed  the  fraud  in  his  capacity  as  treasurer,  he  yet  as 
her  agent  knew  of  and  participated  in  it.  Is  this  knowledge  to  be 
imputed  to  her  in  determining  her  rights  against  the  defendant  ? 

The  general  rule  is  that  notice  to  an  agent,  while  acting  for  his 
principal,  of  facts  aflFecting  the  charter  of  the  transaction  is 
constructive  notice  to  the  principal.  Suit  v,  Woodhall,  113  Mass. 
391;  National  Security  Bank  v,  Cushman,  121  Mass.  490;  Sart- 
well  z\  North,  144  Mass.  188;  The  Distilled  Spirits,  11  Wall.  356. 
There  is  an  exception  to  this  rule  when  the  agent  is  engaged  in 
committing  an  independent  fraudulent  act  on  his  own  account, 
and  the  facts  ta  be  imputed  relate  to  this  fraudulent  act.  It  is  1 
sometimes  said  that  it  cannot  be  presumed  that  an  agent  will  com-  \ 
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municate  to  his  principal  acts  of  fraud  which  he  has  committed  on 
his  own  account  in  transacting  the  business  of  his  principal,  and 
that  the  doctrine  of  imputed  knowledge  rests  upon  a  presumption 
that  an  agent  will  communicate  to  his  principal  whatever  he  knows 
concerning  the  business  he  is  engaged  in  transacting  as  agent.  It 
may  be  doubted  whether  the  rule  and  the  exception  rest  on  any 
such  reasons.  It  has  been  suggested  that  the  true  reason  for  the 
exception  is  that  an  independent  fraud  committed  by  an  agent  on 
his  own  account  is  beyond  the  scope  of  his  employment,  and  there- 
fore knowledge  of  it,  as  a  matter  of  law,  cannot  be  imputed  to  the 
principal,  and  the  principal  cannot  be  held  responsible  for  it.  On 
this  view,  such  a  fraud  bears  some  analogy  to  a  tort  wilfully  com- 
mitted by  a  servant  for  his  own  purposes,  and  not  as  a  means  of 
performing  the  business  intrusted  to  him  by  his  master.  What- 
ever the  reason  may  be,  the  exception  is  well  established.  Ken- 
nedy V,  Green,  3  Myl.  &  K.  699 ;  Espin  v.  Pemberton,  3  DeG.  &  J. 
457 ;  Holland  v.  Hart,  L.  R.  6  Ch.  678 ;  In  re  European  Bank,  L. 
R-  5  Ch.  358;  Cave  v.  Cave,  15  Ch.  D.  639;  Kettlewell  v,  Watson, 
21  Ch.  D.  685,  707;  Innerarity  v.  Merchants'  National  Bank,  139 
Mass.  332;  Dillaway  v,  Butler,  135  Mass.  479;  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass.  2i58;  Howe  v.  New- 
march,  12  Allen,  49. 

This  case  seems  to  us  to  fall  within  this  exception.  Although  the 
fraudulent  act  of  Reed  may  not  have  been  committed  with  the  in- 
tention of  cheating  the  plaintiff,  yet  that  was  its  legal  effect,  and 
it  was  a  fraudulent  act  committed  by  him  for  his  own  benefit,  the 
actual  effect  of  which  would  have  been  wholly  to  avoid  the  transac- 
tion if  the  plaintiff  had  known  of  it. 

The  present  cases,  we  think,  fall  within  the  principle,  that  where 
one  of  two  innocent  persons  must  suffer  a  loss  from  the  fraud  of 
a  third,  the  loss  must  be  borne  by  him  whose  negligence  enabled 
\the  third  person  to  commit  the  fraud. 

The  defendant  cannot  be  compelled  to  issue  new  certificates,  or 
to  recognize  the  old  ones  as  valid,  because  to  do  so  would  cause  an 
overissue  of  its  capital  stock,  but  it  is  liable  in  damages.  In  as- 
sessing damages,  the  Superior  Court  has  taken  the  value  of  the 
stock  to  be  its  market  value  at  the  time  when  the  defendant  first 
refused  to  recognize  the  stock  as  valid  and  to  permit  a  transfer 
of  it.  This  would  be  the  rule  of  damages  if  the  certificates  were 
valid.  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90 ;  Wyman  v.  Amer- 
ican Powder  Co.,  8  Cush.  168.  We  think  that  the  same  rule  of 
damages  applies  to  these  certificates.  In  re  Bahia  &  San  Francisco 
Railway,  L.  R.  3  Q.  B.  584. 

The  cases  having  been  submitted  on  agreed  statements  of  fact, 
no  question  arises  as  to  the  form  of  the  actions.     Upon  the  plain- 
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tiffs  severally  filing  in  the  Superior  Court  the  certificates  properly 
assigned  to  the  defendant,  judgments  may  be  entered  for  the  plain- 
tiffs. 
So  ordered.  ,^->  .     ^  ^ 


THE  FIFTH  AVENUE  BANK  OF  NEW  YORK,  Respond- 
ent, V,  THE  FORTY-SECOND  STREET  AND  GRAND 
STREET  FERRY  RAILROAD  CO.,  Appellant. 

In  THE  Court  of  Appeals,  February  28,  1893. 

[Reported  in  137  New  York  Reports  231.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  February  18,  1892,  which  overruled  defendant's  exceptions 
and  granted  a  motion  for  a  new  trial  and  ordered  judgment  in 
favor  of  plaintiff  on  a  verdict  directed  by  the  court. 

This  was  an  action  to  recover  damages  because  of  defendant's 
refusal  to  receive  two  certificates  of  stock,  which  purported  to 
have  been  issued  by  it,  and  to  transfer  the  stock  represented  by 
them  to  plaintiff  and  admit  it  as  a  shareholder  in  defendant's  cor- 
poration. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Freling  H.  Smith  for  appellant. 

Edward  C.  James  for  respondent. 

Maynard,  J.  In  September,  1885,  the  plaintiff,  a  domestic 
banking  corporation,  loaned  one  Hofele  fifteen  thousand  dollars 
upon  his  individual  note  payable  in  three  months  and  secured  by 
the  pledge  of  an  instrument  which  upon  its  face  purported  to  be  a 
certificate  for  one  hundred  sixty  shares  of  stock  of  the  defendant, 
a  domestic  railroad  corporation  having  its  office  and  principal 
place  of  business  in  the  same  city  with  the  plaintiff.  It  was  subse- 
quently discovered  that  this  certificate  was  spurious,  and  that  the 
signature  thereto  of  the  defendant's  president  had  been  forged  by 
one  Eben  S.  Allen,  its  secretary,  who  was  also  its  treasurer  and 
transfer  agent,  and  who  had  in  these  capacities  signed  and  coun- 
tersigned the  certificate  and  delivered  it  to  Hofele,  who  was  his 
partner  in  business,  for  the  purpose  of  raising  money  upon  it,  to 
be  used  in  the  firm  undertaking. 

We  are  required  upon  this  app)eal  to  determine  how  far  the  de- 
fendant company  is  liable  for  the  loss  sustained  by  the  plaintiff  in 
consequence  of  this  fraudulent  and  criminal  act  of  one  of  its 
principal  officers. 

The  good  faith  of  the  plaintiff  in  the  transaction,  by  means  of 
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which  it  became  possessed  of  the  forged  certificate,  seems  to  be 
satisfactorily  established.  Hofele  was  a  stranger  to  the  officers 
of  the  bank,  and  they  had  no  knowledge  of  his  business  relations 
with  Allen,  or  that  the  latter  was,  in  any  way,  interested  in  the 
proposed  loan.  Before  acting  upon  Hofele's  application  for  a 
discount,  the  plaintiff's  president  sent  its  confidential  clerk  to  the 
office  of  the  defendant  with  the  certificate,  who,  pursuant  to  in- 
structions, showed  it  to  the  person  in  charge  of  the  office,  who  was 
then  unknown  to  the  clerk,  but  who  proved  to  be  Allen,  its  secre- 
tary and  treasurer,  and  who  was  asked  if  it  was  genuine  and  all 
right  and  if  Hofele  was  a  stockholder  of  the  company,  to  which 
an  affirmative  reply  was  g^ven,  and  a  description  of  Hofele,  from 
which  the  bank  might  identify  him  as  the  person  who  had  pre- 
sented the  certificate  and  sought  the  loan  upon  the  strength  of  it. 
The  clerk  reported  the  result  of  the  interview  to  the  plaintiff's 
officers,  who  thereupon  discounted  Hofele's  note  for  the  sum 
named, payable  in  three  months, and  accepted  the  certificate  as  col- 
lateral security  in  the  usual  form  for  its  payment  and  for  all  other 
present  or  future  demands  of  the  bank  against  him.  The  note 
was  renewed  from  time  to  time  and  increased  in  amount,  and 
some  smaller  notes  given  until  his  indebtedness  amounted  to 
$35»ooo  and  upward.  Meanwhile  the  plaintiff  had  taken  as  addi- 
tional security  a  like  certificate  for  fifty  shares  to  which  the  signa- 
ture of  the  defendant's  president  had  also  been  forged,  and  which 
was  first  received  as  a  security  for  a  loan  of  $5000.  This  loan 
was  afterward  consolidated  with  the  other  loans  and  became  a 
part  of  the  total  indebtedness  for  which  both  certificates  were  held 
as  security.  Upon  the  pledge  of  the  fifty  share  certificate,  the 
plaintiff  made  no  inquiries  of  the  defendant,  or  of  any  of  its  offi- 
cers with  reference  to  its  genuineness. 

In  July,  1889,  Hofele  ordered  the  plaintiff  to  sell  the  two  cer- 
tificates and  signed  the  usual  blank  transfer  or  power  of  attorney 
for  that  purpose  upon  the  back  of  them.  When  they  were  first 
hypothecated  he  had  executed  a  separate  power  of  attorney  au- 
thorizing plaintiff  to  sell  and  transfer  them  in  case  of  default  in 
the  payment  of  the  loans.  The  certificates  were  sold  by  plaintiff's 
brokers  and  the  net  sum  of  $43,890  received  and  placed  to  Hofele's 
credit  and  his  indebtedness  charged  to  his  account,  leaving  an 
apparent  balance  due  him  of  $8479. 

When  the  certificates  were  presented  by  the  purchasers  at  the 
office  of  defendant  for  transfer,  it  was  refused  upon  the  ground 
that  they  were  forged  and  spurious,  and  the  treasurer  and  transfer 
agent  wrote  across  their  face  in  red  ink  the  words  "  no  good,"  and 
added  their  official  signatures  to  the  statement.  The  plaintiff  then 
refunded  to  the  purchasers  the  amount  paid  upon  the  sale  of  the 


SEC.  II.]        FIFTH  AV.  B'K  N.  Y.  V.  FORTY-SEC.  ST.,  ETC.  917 

certificates,  and  took  an  assignment  from  them  of  all  rights  of 
action  which  they  had  against  the  defendant,  and  upon  the  re- 
fusal of  the  defendant  to  recognize  the  certificates  as  valid  evi- 
dences of  title  to  its  shares  of  stock,  this  action  was  brought  in 
which  the  plaintiff  has  recovered  for  its  loss  on  account  of  the  in- 
validity of  the  one  hundred  and  sixty  share  certificate,  and  the 
defendant  alone  has  appealed. 

With  respect  to  this  certificate  we  fail  to  discover  any  omission 
on  the  part  of  the  plaintiff  which  would  impeach  its  character  as 
a  bona  Hde  holder.  It  made  inquiry  at  the  office  of  the  defendant, 
where  its  books  and  records  were  kept,  and  of  the  officer  in  charge, 
whose  duty  it  was  to  furnish  correct  information  upon  the  subject, 
and  it  had  no  reason  to  suspect  that  the  assurances  it  received 
were  misleading  or  false,  or  that  the  officers  of  the  defendant  had 
entered  into  a  conspiracy  with  Hofele  to  defraud  the  public. 

It  resorted  to  the  only  source  of  verification  of  the  truth  of 
Hofele's  statements  which  was  readily  accessible;  and  it  exer- 
cised all  the  care  and  vigilance  which  a  prudent  man  would  be 
expected  to  exhibit  in  the  ordinary  course  of  the  business  in  which 
it  was  engaged.  There  was  no  circumstance  proven  which  re- 
quired a  display  of  greater  diligence.  Nor  were  the  rights  of 
the  plaintiff  affected  by  the  sale  of  the  certificates  and  their  re- 
deh'very  to  the  plaintiff  upon  a  refund  of  the  proceeds  of  the  sale 
to  the  purchasers.  Though  nominally  sold  on  the  account  of  Ho- 
fele, the  plaintiff  was  the  real  party  in  interest  in  the  transaction. 
There  was  an  implied  guaranty  of  the  genuineness  of  the  certifi- 
cates, which  the  vendor  might  be  required  to  make  good,  and  as 
the  plaintiff  had  received  the  fruits  of  the  transaction,  the  consid- 
eration of  which  had  failed,  it  could  not  lawfully  withhold  them 
from  the  purchasers  when  restoration  was  demanded.  The  pur- 
chasers were  also  bona  Hde  holders  of  the  certificates,  and  the 
plaintiff  by  their  assignment  acquired  the  right  to  the  enforce- 
ment of  whatever  remedies  they  might  have  in  that  capacity 
against  the  defendant,  although  it  was  then  aware  of  their  fraudu- 
lent issue.  While  certificates  of  stock  in  railroad  and  other  busi- 
ness corporations  do  not  possess  the  qualities  of  commercial  paper 
in  the  full  sense  of  the  term,  yet  as  evidences  of  title,  when  the 
transfer  indor^d  thereon  is  signed  in  blank  by  the  shareholder, 
they  become,  in  effect,  so  far  as  the  public  is  concerned,  as  if  they 
had  been  issued  to  bearer.  They  are  then  readily  transferable  by 
delivery,  and  have  an  element  of  negotiability  which  renders  them 
an  important  factor  in  the  financial  and  commercial  transactions  of 
the  country.  They  may  be  and  are  frequently  listed  upon  the 
stock  exchanges,  and  their  sales  represent  a  large  proportion  of  the 
dailv  business  of  these  bodies. 
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The  plaintiff  must,  therefore,  be  accorded  whatever  advan- 
tage belongs  to  a  holder  in  good  faith  of  a  chose  in  action  of  this 
character,  and  we  have  only  to  consider  how  far  the  defendant  is 
responsible  for  the  acts  and  representations  of  its  officers,  by 
means  of  which  Hofele  was  enabled  to  obtain  the  plaintiff's  money 
upon  the  faith  of  paper  apparently  valid,  but  in  fact  worthless. 

The  defendant  was  incorporated  under  the  General  Railroad 
Law,  originally  with  a  capital  of  $600,000,  afterward  increased  to 
$750,000,  all  of  which  had  been  issued,  excepting  twenty  shares, 
before  1870.  Its  books  relating  to  the  issue  and  transfer  of  stock 
consisted  of  a  certificate  book,  a  transfer  book,  and  a  stock  ledger, 
which  were  all  kept  by  the  secretary,  and  were  in  his  immediate 
custody;  but  in  his  official  capacity  and  work,  he  was  subject  to 
the  supervision  of  the  president,  and  all  the  officers  were  under  the 
general  control  and  management  of  a  board  of  directors.  It  is 
apparent  from  the  evidence  that  the  secretary  was,  ex  officio,  the 
transfer  agent  of  the  company.  At  least  from  1868  to  the  present 
time  the  secretary  had  acted  as  such  agent,  and  there  is  no  pro- 
vision in  the  by-laws  for  the  separate  appointment  of  a  transfer 
agent,  and  the  only  reference  to  such  an  officer  is  in  a  single  para- 
graph in  sec.  15,  where  it  is  provided  that  "  all  certificates  shall  be 
issued  and  signed  by  the  president  and  treasurer  and  countersigned 
by  the  transfer  agent,  under  such  other  regulations  as  the  board 
of  directors  or  finance  committee  may  from  time  to  time  pre- 
scribe." Whether  the  secretary  was  by  virtue  of  his  office  transfer 
agent  is  not  material,  but  the  fact  remains  that  so  far  as  the  evi- 
dence discloses  anything  upon  the  subject,  he  always  discharged 
the  duties  of  that  office,  and  in  the  performance  of  the  work  was 
fitly  characterized  as  the  transfer  agent  of  the  company.  When 
stock  was  issued,  either  in  payment  of  an  original  subscription,  or 
upon  its  transfer  from  one  person  to  another  the  engraved  certifi- 
cate was  taken  from  the  certificate  book  and  filled  up  by  the  secre- 
tary, presented  to  the  president  and  treasurer,  who  signed  it,  and 
it  was  then  countersigned  by  the  secretary  as  transfer  agent  and 
sealed  by  him  with  the  seal  of  the  corporation  and  delivered  to  the 
stockholder  or  transferee  named  in  it.  The  secretary  at  the  same 
time  inserted  the  proper  data  in  the  stub  remaining  in  the  certifi- 
cate book,  and  made  the  necessary  entries  in  the  transfer  book 
and  the  stock  ledger.  The  certificate  received  by  plaintiff  from 
Hofele  had  been  taken  from  the  certificate  book.  It  appeared  upon 
its  face  to  be  perfect  and  regular  in  every  respect.  It  had  the 
name  of  the  president  and  treasurer  signed  to  it,  was  counter- 
signed by  the  transfer  agent,  and  bore  the  impress  of  the  corpo- 
rate seal.  It  recited  that  Hofele  was  the  owner  of  one  hundred 
and  sixty  shares  of  one  hundred  dollars  each  of  the  capital  stock 
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of  the  company,  contained  the  usual  provisions  in  regard  to  the 
mode  of  transfer,  and  declared  that  no  certificate  should  bind  the 
company  unless  signed  by  the  president  and  countersigned  by  its 
treasurer  and  transfer  agent.  The  in  testimonium  clause  asserted 
that  the  defendant  had  caused  that  particular  certificate  to  be 
signed  by  its  president  and  countersigned  by  its  treasurer  and 
transfer  agent  and  sealed  with  its  corporate  seal  February  6,  1885. 
It  is  very  clear  that  under  the  regulations  adopted  by  the  defend- 
ant, and  pursuing  the  mode  of  procedure  which  it  had  prescribed, 
the  final  act  in  the  issue  of  a  certificate  of  stock  was  performed  by 
its  secretary  and  transfer  agent,  and  that  when  he  countersigned 
it  and  affixed  the  corporate  seal  and  delivered  it  with  the  intent 
that  it  might  be  negotiated,  it  must  be  regarded,  so  long  as  it  re- 
mained outstanding,  as  a  continuing  affirmation  by  the  defendant 
that  it  had  been  lawfully  issued,  and  that  all  the  conditions  pre- 
cedent upon  which  the  right  to  issue  it  depended  had  been  duly 
observed.  Such  is  the  effect  necessarily  implied  in  the  act  of 
countersigning.  This  word  has  a  well-defined  meaning  both  in  the 
law  and  in  the  lexicon.  To  countersign  an  instrument  is  to  sign 
what  has  already  been  signed  by  a  superior,  to  authenticate  by 
an  additional  signature,  and  usually  has  reference  to  the  signa- 
ture of  a  subordinate  in  addition  to  that  of  his  superior  by  way  of 
authentication  of  the  execution  of  the  writing  to  which  it  is  af- 
fixed, and  it  denotes  the  complete  execution  of  the  paper. 
(Worcester's  Die.)  When,  therefore,  the  defendant's  secretary 
and  transfer  agent  countersigned  and  sealed  this  certificate  and 
put  it  in  circulation  he  declared  in  the  most  formal  manner  that  it 
had  been  properly  executed  by  the  defendant,  and  that  every 
essential  requirement  of  law  and  of  the  by-laws  had  been  per- 
formed to  make  it  the  binding  act  of  the  company.  The  defend- 
ant's by-laws  elsewhere  illustrate  the  application  of  the  term  when 
used  with  reference  to  the  signatures  of  its  officers.  In  sec.  10  it  is 
provided  that  all  moneys  received  by  the  treasurer  should  be  de- 
posited in  bank  to  the  joint  credit  of  the  president  and  treasurer, 
to  be  drawn  out  only  by  the  check  of  the  treasurer,  counter- 
signed by  the  president.  If  the  president  should  forge  the  name 
of  the  treasurer  to  a  check  and  countersign  it  and  put  it  in  circula- 
tion and  use  the  proceeds  for  his  individual  benefit,  we  appre- 
hend it  would  not  be  doubted  that  this  would  be  regarded  as  a 
certificate  of  the  due  execution  of  the  check,  so  far  as  to  render  the 
company  responsible  to  any  person  who  innocently  and  in  good 
faith  became  the  holder  of  it. 

This  result  follows  from  the  application  of  the  fundamental 
rules  which  determine  the  obligations  of  a  principal  for  the  acts 
of  his  agent.    They  are  embraced  in  the  comprehensive  statement 
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of  Story  in  his  work  on  Agency  (9th  ed.,  §452),  that  the  prin- 
cipal is  to  be  "  held  liable  to  third  persons  in  a  civil  suit  for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negli- 
gences, and  other  malfeasances,  or  misfeasances  and  omissions  of 
duty  of  his  agent  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize,  or  justify,  or  participate  in,  or,  in- 
deed, know  of  such  misconduct,  or  even  if  he  forbade  the  acts  or 
disapproved  of  them.  In  all  such  cases  the  rule  applies  respondeat 
superior y  and  is  founded  upon  public  policy  and  convenience,  for 
in  no  other  way  could  there  be  any  safety  to  third  persons  in  their 
dealings,  either  directly  with  the  principal,  or  indirectly  with  him 
through  the  instrumentality  of  agents.  In  every  such  case  the 
principal  holds  out  his  agent  as  competent  and  fit  to  be  trusted, 
and  thereby,  in  effect,  he  warrants  his  fidelity  and  good  conduct 
in  all  matters  within  the  scope  of  the  agency."  It  is  trtie  that 
the  secretary  and  transfer  agent  had  no  authority  to  issue  a  certifi- 
cate of  stock  except  upon  the  surrender  and  cancellation  of  a  pre- 
viously existing  valid  certificate,  and  the  signature  of  the  presi- 
dent and  treasurer  first  obtained  to  the  certificate  to  be  issued ;  but 
these  were  facts  necessarily  and  peculiarly  within  the  knowledge 
of  the  secretary,  and  the  issue  of  the  certificate  in  due  form  was 
a  representation  by  the  secretary  and  transfer  agent  that  these 
conditions  had  been  complied  with,  and  that  the  facts  existed  upon 
which  his  right  to  act  depended.  It  was  a  certificate  apparently 
made  in  the  course  of  his  employment  as  the  agent  of  the  company 
and  within  the  scope  of  the  general  authority  conferred  upon 
him,  and  the  defendant  is  under  an  implied  obligation  to  make 
indemnity  to  the  plaintiff  for  the  loss  sustained  by  the  negligent 
or  wrongful  exercise  by  its  officers  of  the  general  powers  conferred 
upon  them.  Griswold  v.  Haven,  25  N.  Y.  599 ;  N.  Y.  &  N.  H. 
R.  R.  Co.  V,  Schuyler,  34  id,  30;  Titus  v.  G.  W.  Turnpike  Co., 
61  id.  2j;j ;  Bank  of  Batavia  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  106  irf. 
199.  The  learned  counsel  for  the  defendant  seeks  to  distinguish 
this  case  from  the  authorities  cited  because  the  signature  of  the 
president  to  the  certificate  was  not  genuine ;  but  we  cannot  see  how 
the  forgery  of  the  name  of  the  president  can  relieve  the  defendant 
from  liability  for  the  fraudulent  acts  of  its  secretary,  treasurer, 
and  transfer  agent.  They  were  officers  to  whom  it  had  entrusted 
the  authority  to  make  the  final  declaration  as  to  the  validity  of  the 
shares  of  stock  it  might  issue,  and  where  their  acts,  in  the  apparent 
exercise  of  this  power,  are  accompanied  with  all  the  indicia  of  gen- 
uineness, it  is  essential  to  the  public  welfare  that  the  principal 
should  be  responsible  to  all  persons  who  receive  the  certificates  in 
good  faith  and  for  a  valuable  consideration  and  in  the  ordinary 
course  of  business,  whether  the  indicia  are  true  or  not.    Beach  on 
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Pr.  Cor.  vol.  2,  p.  790 ;  North  River  Bank  v,  Aymar,  3  Hill,  262 ; 
Jarvis  v.  Manhattan  Beach  Co.,  53  Hun,  362 ;  Tome  v.  Parkers- 
burg  Branch,  39  Md.  36 ;  Baltimore,  etc.,  R.  R.  Co.  v,  Wilpens, 
44  id,  28 ;  Western  M.  R.  Co.  v,  Franklin  Bk.,  60  id,  36 ;  Com.  v. 
Bk.,  137  Mass.  431;  Holden  v.  Phelps,  141  id,  456;  Manhattan 
Beach  Co.  v.  Harned,  2y  Fed.  Rep.  486 ;  Shaw  v.  Port  Phillip  & 
Co.,  13  Q.  B.  Div.  103. 

The  rule  is,  we  think,  correctly  stated  in  Beach  on  Private 
Corporations,  vol.  2,  §  488,  p.  791 :  "  When  certificates  of  stock 
contain  apparently  all  the  essentials  of  genuineness  a  bona  Ude 
holder  thereof  has  a  claim  to  recognition  as  a  stockholder,  if  such 
stock  can  legally  be  issued,  or  to  indemnity  if  this  cannot  be 
done.  The  fact  of  forgery  does  not  extinguish  his  right  when  it 
has  been  perpetrated  by  or  at  the  instance  of  an  officer  placed  in 
authority  by  the  corporation  and  entrusted  with  the  custody  of  its 
stock  books  and  held  out  by  the  company  as  the  source  of  informa- 
tion upon  the  subject." 

Having  reached  the  conclusion  that  the  defendant  is  liable  for 
the  representations  of  its  officers  appearing  upon  the  face  of  its 
certificate  over  their  official  signature  and  under  the  seal  of  the 
corporation,  we  do  not  deem  it  necessary  to  consider  the  effect 
of  the  oral  representations  made  at  the  office  of  the  company  to 
the  plaintiff's  clerk,  except  so  far  as  they  bear  upon  the  question 
of  the  good  faith  of  the  plaintiff  in  the  acquisition  of  the  certifi- 
cate. 

The  judgment  and  order  must  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Section  III. — Preferred  and  Common  Shares  of  Stock. 

HUTTON  V.  THE  SCARBOROUGH  CLIFF  HOTEL  CO., 

Limited. 


In  Chancery,  Before  Lord  Westbury,  C,  April  25,  1865. 

[Reported  in  4  De  Gex,  Jones  &  Smith  672.] 

This  was  an  appeal  by  the  defendants,  the  Scarborough  Cliff 
Hotel  Co.,  Limited,  and  its  directors,  from  an  order  of  the  Vice- 
Chancellor,  Sir  Richard  Torin  Kindersley^  restraining  the  ap- 
pellants from  acting  upon  an  alleged  special  resolution  under  the 
Companies  Act,  1862,  purporting  to  have  been  passed  by  the  com- 
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pany,  and  to  authorize  the  issue  of  parts  of  tlie  original  share 
capital  in  the  company  which  remained  unallotted  with  a  prefer- 
ential dividend. 

The  case  in  the  court  below  is  reported  in  the  second  volume  of 
Messrs.  Drewry  &  Smale's  Reports. 

By  the  memorandum  of  the  association  of  the  company,  dated 
the  23d  of  June,  1862,  it  was  declared  that  the  liability  of  the 
shareholders  was  limited,  and  that  the  nominal  capital  of  the  com- 
pany should  be  i  120,000,  divided  into  12,000  shares  of  iio  each. 

The  fifty-second  clause  of  the  articles  of  association  of  the  com- 
pany, which  were  of  even  date  with  its  memorandum  of  associa- 
tion, provided  that  the  business  of  the  company  should  be  man- 
aged by  the  directors,  who  might  exercise  all  such  powers  of  the 
company  as  were  not  by  the  Joint-stock  Companies  Act,  1856,  or 
the  articles  declared  to  be  exercisable  by  the  company  in  general 
meeting,  but  subject  nevertheless  to  any  regulations  in  the  articles 
and  to  the  provisions  of  the  act,  and  to  such  regulations,  being 
not  inconsistent  with  the  aforesaid  regulations  or  provisions,  as 
might  be  prescribed  by  the  company  in  general  meeting ;  but  that 
no  such  regulation  made  by  the  company  in  general  meeting  should 
invalidate  any  prior  act  of  the  directors  which  would  have  been 
valid  if  such  regulation  had  not  been  made. 

The  seventy-second  clause  of  the  articles  provided  that  the 
directors  might,  with  the  sanction  of  the  company,  in  general  meet- 
ing, declare  a  dividend  to  be  paid  to  the  shareholders  in  propor- 
tion to  their  shares. 

The  other  material  contents  of  the  articles  appear  from  the 
Lord  Chancellor's  judgment. 

The  whole  of  the  shares  in  the  company  were  not  taken  up,  and 
upon  the  motion  of  the  appellants  the  following  resolution  was  on 
the  6th  of  February,  1865,  passed,  and  on  the  2d  of  March,  1865, 
confirmed,  at  extraordinary  general  meetings  of  the  shareholders 
in  the  company,  in  manner  required  to  constitute  it  a  special  reso- 
lution as  defined  by  the  Companies  Act,  1862 : 

"  That  as  to  5783  and  all  other  now  existing  shares  from  time  to 
time  remaining  unallotted,  or  any  of  them,  the  directors  may,  if 
they  think  fit,  and  at  such  time  or  times  as  they  may  deem  expe- 
dient, issue  the  same  with  a  preferential  dividend  not  exceeding 
the  rate  of  ly  per  centum  per  annum,  payable  from  time  to  time 
half-yearly  out  of  the  net  revenue  of  the  company  for  each  separate 
year,  but  without  recourse  to  the  revenue  of  any  subsequent  year ; 
and  the  directors  may  pay  such  preferential  dividend  accordingly, 
and  also  may  make  calls  in  respect  of  such  shares,  in  such  amounts, 
at  such  time  or  times,  and  in  such  manner  as  they  may  think  fit ; 
and  such  shares  shall  be  subject  to  the  articles  of  association  and 
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the  regulations  of  the  company,  except  so  far  as  the  same  may  be 
inconsistent  with  this  resolution." 

The  respondents,  the  plaintiffs  in  the  suit,  who  were  three  of 
the  shareholders  in  the  company,  had  notice  of  but  were  not  pres- 
ent at  the  meetings  at  which  this  resolution  was  passed  and  con- 
firmed respectively. 

The  appellants  proceeded  to  act  upon  the  resolution  so  passed 
and  confirmed,  and  upon  the  6th  of  March,  1865,  they  issued  a 
printed  circular,  stating  that,  in  exercise  of  the  powers  conferred 
upon  them  by  the  resolution,  they  had  determined  that  5717  of  the 
shares  therein  referred  to  should  be  issued  with  a  preferential  divi- 
dend at  the  rate  of  iy  per  centum  per  annum  in  perpetuity,  subject 
to  the  terms  of  the  resolution  and  to  the  payment  on  or  before  the 
6th  of  April  then  next  of  ii  los.  on  account  of  each  such  share 
issued,  and  that  such  shares  should  be  in  the  first  instance  offered 
pro  rata  to  the  existing  shareholders,  and  by  the  circular  in  ques- 
tion such  shares  were  offered  to  the  existing  shareholders  accord- 
ingly. 

The  respondents  thereupon  filed  the  bill  in  this  suit  on  behalf  of 
themselves  and  all  the  other  shareholders  in  the  company,  except 
such  as  were  defendants,  seeking  a  declaration  that  it  was  beyond 
the  powers  of  the  meetings  of  the  6th  of  February  and  2d  of 
March,  1865,  respectively  to  pass  and  confirm  the  resolution  in 
question  so  as  to  bind  the  respondents  and  the  other  dissentient 
shareholders,  and  an  injunction  to  restrain  the  appellants  from  act- 
ing as  they  proposed  under  the  resolution. 

The  Vice-Chancellor,  upon  a  motion  by  the  respondents,  granted 
the  injunction,  and  the  present  appeal  was  from  His  Honor's 
order  so  made. 

Sir  R.  Palmer,  Attorney-General,  and  Glasse  and  Bury  for  the 
appellants. 

Baily,  Sir  Hugh  Cairns,  and  Speed  for  the  respondents,  were 
not  called  upon. 

The  Lord  Chancellor.  No  doubt  the  directors  have  acted 
bona  fide,  but  the  mode  of  action  which  they  have  adopted  is  not 
justified  under  the  provisions  of  the  act  of  Parliament. 

Their  proposal  is  not,  as  has  been  suggested,  a  matter  of  mere 
internal  regulation ;  for  if  it  be  carried  into  effect  the  result  will  be 
that  the  shareholders,  instead  of  standing  upon  terms  of  equality, 
will  be  divided  into  two  classes,  of  which  one  will  have  priority 
over  the  other.  That  is  not  a  matter  of  internal  regulation,  but  an 
essential  alteration  of  the  basis  of  the  company. 

Does  not,  then,  the  memorandum  of  association  interfere  with 
what  is  proposed  to  be  done? 

The  memorandum  of  association  is  the  foundation  and  basis  of 
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the  company;  and,  according  to  the  act  of  Parliament,  that 
memorandum  can  only  be  altered  in  the  manner  prescribed  by  the 
I2th  section.  The  12th  section  gives  power  to  alter  the  memo- 
randum only  if  there  be  inserted  in  the  articles  of  association  a  pro- 
vision to  that  effect.  In  the  regulations  appended  to  the  memo- 
randum of  association  in  this  case  there  certainly  is  contained  no 
power  to  alter  the  Sth  section  of  the  memorandum  of  association ; 
and  there  is  nothing  in  those  regulations  to  give  power  to  the  com- 
pany to  alter,  by  resolution  or  otherwise,  the  powers  or  rights  of 
the  holders  of  the  12,000  shares  therein  referred  to.  The  memo- 
randum declares  tliat  the  capital  of  the  company  shall  be  divided 
into  12,000  shares  of  iio  each — ^a  provision  which  shows  that  these 
12,000  shares  are  necessarily  inter  se  equal  and  of  equal  rights  and 
privileges.  But  what  is  proposed  to  be  done  is  to  divide  these 
12,000  shares  into  two  portions,  and  to  place  the  latter  portion  in 
a  position  of  priority  to  the  former.  There  is  nothing  in  the  regu- 
lations by  which  such  a  state  of  things  is  contemplated. 

With  regard  to  a  special  resolution  under  the  50th  section  of  the 
act,  it  is  sufficient  to  say  that  if  there  be  nothing  to  enable  the  com- 
pany to  alter  the  basis  contained  in  its  memorandum  of  association, 
there  can  be  no  acquired  power  under  that  section  to  make  the 
change  by  an  alteration  of  the  articles. 

Again,  does  not  what  is  here  proposed  to  be  done  interfere  with 
the  articles  of  association  of  this  company  ? 

I  think  it  does.  The  seventy-second  clause  of  those  articles  ap- 
pears to  me  to  involve  of  necessity  this,  that  the  dividend  to  be  paid 
to  the  shareholders,  that  is,  to  the  persons  who  hold  part  or  the 
whole  of  the  12,000  shares,  is  to  be  paid  to  them  in  proportion  to 
what  they  hold.  In  other  words,  the  holder  of  each  of  these  12,000 
shares  is  to  receive  a  numerically  equal  dividend,  the  amount  be- 
ing regulated  by  the  proportion  of  the  whole  sum  of  money  as 
compared  with  the  entire  number  of  shareholders,  and  every  one 
included  in  this  number  is  to  stand  on  an  equality  with  every  other. 
But  if  there  happen  to  be  £12,000  to  be  divided,  and  £9000  is  to  be 
taken  as  the  dividend  of  half  the  shareholders,  and  £3000  as  the 
dividend  of  the  other  half,  there  is  no  equality.  What,  therefore, 
is  proposed  to  be  done  is,  in  plain  language,  to  strike  the  seventy- 
second  clause  out  of  the  body  of  the  articles  of  association,  and  it 
is  said  that  the  fiftieth  section  of  the  act  enables  that  to  be  done. 

As  the  Vice-Chancellor  has  abstained  from  determining  the 
question,  I  will  not  now  say  conclusively  that  this  cannot  be  done, 
but  my  present  opinion  is  that  it  cannot,  where  the  result  would 
be  to  produce  inequality  among  the  original  shareholders. 

I  adhere  entirely  to  the  order  of  the  Vice-Chancellor,  and  refuse 
the  appeal  motion,  with  costs. 
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HUTTON  V.  THE  SCARBOROUGH  CLIFF  HOTEL  CO., 

Limited. 

In  Chancery,  Before  Sir  Richard  Torin  Kindersley,  V.  C, 

March  23,  July  22,  24,  1865. 

[Reported  in  2  Drewry  &  Smale  514,  521.] 

This  was  a  motion  by  the  plaintiffs  (three  shareholders)  on  be- 
half of  themselves  and  all  other  the  shareholders  in  the  Scarbor- 
ough Cliff  Hotel  Co.,  Limited,  except  such  of  them  as  were  de- 
fendants, for  an  injunction  to  restrain  the  defendants,  the  direct- 
ors of  the  company  (who  were  also  shareholders),  from  issuing 
certain  shares  of  the  company  which  had  remained  unallotted,  with 
a  preferential  dividends  in  pursuance  of  a  resolution  which  had 
been  passed  at  extraordinary  meetings  of  the  company,  authorizing 
their  so  doing. 

It  appeared  that  by  the  memorandum  of  association  of  the  com- 
pany, dated  the  23d  of  June,  1862,  it  was  provided  that  the  nominal 
liability  of  the  shareholders  should  be  limited,  and  that  the  nominal 
capital  of  the  company  should  be  i  120,000,  divided  into  12,000 
shares  of  iio  each. 

By  the  articles  of  association  of  the  company  of  the  same  date, 
it  was  provided  inter  alia  that  the  business  of  the  company  should 
be  managed  by  the  directors,  who  might  exercise  all  such  powers 
of  the  company  as  were  not  by  the  Joint-stock  Companies  Act, 
1856,  or  those  articles  declared  to  be  exercisable  by  the  company 
in  general  meeting;  but  subject,  nevertheless,  to  any  regulations  in 
those  articles,  and  to  the  provisions  of  the  said  act;  and  to  such 
regulations,  being  not  inconsistent  with  the  aforesaid  regulations 
or  provisions,  as  might  be  prescribed  by  the  company  in  general 
meeting ;  but  that  no  regulation  made  by  the  company  in  general 
meeting  should  invalidate  any  prior  act  of  the  directors  which 
would  have  been  valid  if  such  regulation  had  not  been  made.  It 
was  also  provided  by  the  seventy-second  section  that  the  directors 
might,  with  the  sanction  of  the  company  in  general  meeting,  de- 
clare a  dividend  to  be  paid  to  the  shareholders  in  proportion  to 
their  shares.  It  was  by  sees.  73  and  74  provided,  that  no  dividend 
should  be  payable  except  out  of  profits  arising  from  the  business 
of  the  company,  and  that  before  recommending  ahy  dividend  set 
aside  out  of  the  profits,  such  sum  as  they  might  think  proper  as  a 
resented  fund  to  meet  contingencies,  or  equalizing  dividends,  and 
for  repairs. 

Only  5717  shares  in  the  company  were  subscribed  for  and  al- 
lotted.' 
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On  the  6th  of  February,  1865,  an  extraordinary  general  meeting 
of  the  shareholders  in  the  company  was  held  at  York,  at  which  the 
following  resolution,  pursuant  to  the  Companies  Act,  J^2,  was 
proposed  and  carried  unanimously. 

"  That  as  to  5783  shares,  and  all  other  now  existing  shares  from 
time  to  time  remaining  unallotted,  or  any  of  them,  the  directors 
may,  if  they  think  fit,  and  at  such  time  or  times  as  they  may  deem 
expedient,  issue  the  same  with  a  preferential  dividend  not  exceed- 
ing the  rate  of  £7  per  cent,  per  annum,  payable  from  time  to  time 
half  yearly  out  of  the  net  revenue  of  the  company  for  each  separate 
year,  but  without  recourse  to  the  revenue  of  any  subsequent  year, 
and  the  directors  may  pay  such  preferential  dividend  accordingly, 
and  also  make  calls  in  respect  of  such  shares,  in  such  amounts,  at 
such  time  or  times,  and  in  such  manner  as  they  may  think  fit,  and 
such  shares  shall  be  subject  to  the  articles  of  association  and  the 
regulations  of  the  company,  except  so  far  as  the  same  may  be  in- 
consistent with  this  resolution." 

This  resolution  was  confirmed  at  a  further  extraordinary  gen- 
eral meeting  of  the  shareholders,  held  on  the  2d  of  March,  1865. 

The  plaintiffs  were  not  present  at  these  meetings. 

On  the  6th  of  March,  1865,  the  directors  issued  a  printed  circu- 
lar stating  that  in  exercise  of  the  powers  conferred  upon  them  by 
the  resolution,  the  directors  had  determined  that  5783  shares 
should  be  issued  with  a  preferential  dividend  at  the  rate  of  7  per 
cent,  per  annum  in  perpetuity,  subject  to  the  terms  of  the  resolu- 
tion and  to  the  payment  before  the  6th  of  April,  1865,  of  £1  los. 
on  each  such  share  issued,  and  that  such  shares  should,  in  the  first 
instance,  be  offered  pro  rata  to  the  existing  shareholders ;  and  by 
the  circular  such  shares  were  offered  to  the  existing  shareholders 
accordingly. 

The  Companies  Act  of  1856  was  with  the  exception  of  table  B 
repealed  by  the  Companies  Clauses  Act  of  1862. 

The  I2th  section  of  the  Companies  Clauses  Act,  1862,  enacts: 
"  Any  company  limited  by  shares  may  so  far  modify  the  conditions 
contained  in  its  memorandum  of  association,  if  authorized  to  do  so 
by  its  regulations  as  originally  framed,  or  as  altered  by  special 
resolution  in  manner  hereinafter  mentioned,  as  to  increase  its  capi- 
tal by  the  issue  of  new  shares  of  such  amounts  as  it  thinks  expe- 
dient, or  to  consolidate  and  divide  its  capital  into  shares  of  larger 
amount  than  its  existing  shares,  or  to  convert  its  paid-up  shares 
into  stock,  but  save  as  aforesaid,  and  save  as  is  hereinafter  pro- 
vided in  the  case  of  a  change  of  name,  no  alteration  shall  be  made 
by  any  company  in  the  conditions  contained  in  its  memorandum 
of  association." 

The  50th  section  of  the  same  act  is  as  follows :  "  Subject  to  the 
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provisions  of  this  act  and  to  the  conditions  contained  in  the  memo- 
randum of  association,  any  company  formed  under  this  act  may  in 
general  meeting,  from  time  to  time,  by  pa3sing  a  special  resolution 
in  manner  hereafter  mentioned,  alter  all  or  any  of  the  regulations 
of  the  company  contained  in  the  articles  of  association  or  in  the 
table  marked  A  in  the  first  schedule  where  such  table  is  applicable 
to  the  company,  or  make  new  regulations  to  the  exclusion  of  or  in 
addition  to  all  or  any  of  the  regulations  of  the  company,  and  any 
regulations  so  made  by  special  resolution  shall  be  deemed  to  be 
regulations  of  the  company  of  the  same  validity  as  if  they  had 
been  originally  contained  in  the  articles  of  association,  and  shall  be 
subject  in  like  manner  to  be  altered  or  modified  by  any  subsequent 
special  resolution." 

The  plaintiffs  now  applied  for  an  injunction  to  restrain  the 
directors  from  so  acting  under  the  resolution,  on  the  ground  that  if 
the  same  were  to  be  acted  upon  it  would  be  an  alteration  in  the  con- 
ditions contained  in  the  memorandum  of  association  of  the  com- 
pany. 

Baily  and  Speed  appeared  for  the  plaintiffs  in  support  of  the 
motion. 

Glasse  and  Bury  for  the  company. 

The  Vice-Chancellor.  I  think  it  is  clear  that  this  is  a  case 
for  an  injunction.  There  is  a  memorandum  of  association  which 
prescribes  that  the  capital  of  the  company  shall  be  ii20,ooo,  to  be 
divided  into  12,000  shares  of  £10  each.  In  the  articles  of  asso- 
ciation there  are  provisions  with  regard  to  the  payment  of  the 
dividends — that  they  shall  not  be  paid  out  of  capital ;  and  that  when 
dividends  are  paid  to  the  shareholders  they  are  to  be  in  proportion 
to  the  shares  which  they  hold.  So  that  when  any  person  takes  a 
number  of  shares  in  this  company,  a  contract  is  entered  into  be- 
tween him  and  the  general  body  of  shareholders  to  the  effect  that 
all  those  who  have  taken  or  shall  take  any  of  the  12,000  shares 
shall  have  a  ratable  dividend,  whenever  there  is  a  dividend,  in 
proportion  to  their  respective  shares.  That  is  the  contract  between 
the  parties. 

The  question  then  really  comes  to  this:  Can  the  majority  of 
the  shareholders,  in  order  to  induce  persons  to  take  some  of  these 
12,000  shares  which  are  not  yet  issued,  authorize  the  directors  to 
make  an  arrangement  for  giving  to  them,  not  that  which  all  the 
existing  shareholders  contracted  should  be  given,  namely,  a  divi- 
dend in  proportion  to  their  shares,  but  a  preferential  dividend,  so 
that  every  one  who  has  contracted  that  fie  shall  have  a  proportion- 
ate  dividend  with  all  those  who  take  any  of  the  12,000  shares,  will 
no  longer  have  a  proportionate  dividend,  but  his  dividend  will  not 
be  paid  at  all,  or  at  least  suspended  until  other  persons  who  shall 
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have  been  induced  to  take  some  of  these  12,000  shares  shall  have 
been  paid  their  dividend  in  full?  That  is  a  clear  breach  and 
violation  of  the  contract  which  the  parties  entered  into.  It  is  not 
necessary  that  there  should  be  a  case  of  fraud  in  the  moral  sense 
of  the  term.  It  is  a  breach  of  contract ;  and  that  the  directors  have 
no  right  to  commit. 

But  it  is  said  there  is  power  to  vary  the  regulations  contained 
in  the  articles  of  association.  Whether  there  is  power  to  make 
such  an  alteration  as  this,  which  would  be  a  complete  breach  of 
contract  with  those  who  entered  into  it,  is  a  question  which  I  am 
not  now  called  upon  to  determine.  If  there  is  to  be  a  variation  of 
the  regulations  it  must  be  done  at  a  general  meeting  convened  for 
the  express  purpose  of  taking  that  question  into  consideration. 
But  here  without  any  alteration  of  the  regulations,  the  regulations 
remaining  just  as  they  were  at  the  beginning,  the  majority  of  the 
shareholders  take  upon  themselves  to  pass  a  resolution,  the  effect 
of  which  is  to  violate  the  contract  which  has  been  entered  into  with 
the  shareholders.  I  am  of  opinion  that  it  is  clearly  a  case  for  an 
injunction. 

[Note. — This  decision  was  affirmed  on  appeal  by  Lord  Chancel- 
lor Westbury.     Vide  13  W.  R.  631. — Rep.] 


The  directors  being  unable,  in  consequence  of  the  injunction 
granted  by  the  Vice-Chancellor  on  the  23d  of  March  (as  appears 
from  the  preceding  case,  and  which  was  affirmed  on  appeal  by  the 
Lord  Chancellor  Westbury  on  the  25th  day  of  April),  to  issue  any 
of  the  unallotted  shares  with  a  preferential  dividend,  proposed  to 
increase  the  capital  of  the  company  by  the  sum  of  about  £59,000 
\os,,  by  issuing  new  shares  to  that  amount  of  £9  \os.  each,  with  a 
J  preferential  dividend  of  not  exceeding  £7  per  cent.,  and  for  the 

present  at  least  not  to  issue  the  unallotted  shares  in  the  original 
capital.  This  they  proposed  doing  under  the  articles  of  associa- 
tion of  the  company  which  provided  by  section  17  that  "  upon  a 
report  by  the  Board  of  Directors,  recommending  an  increase  of  the 
capital,  and  upon  a  resolution  passed  by  an  extraordinary  general 
meeting  convened  for  the  purpose,  the  company  may  from  time  to 
time  increase  the  capital  from  £120,000  to  any  amount  not  exceed- 
ing £180,000;"  and  by  section  18,  that  "the  increased  capital 
shall  be  raised  from  time  to  time  in  the  number  of  shares,  and  of 
the  amount  and  value  and,  subject  to  these  articles,  on  such  con- 
ditions as  the  extraordinary  general  meeting  shall  direct." 

In  order  to  be  able  to  issue  such  new  shares  with  a  preferential 
dividend,  at  an  extraordinary  general  meeting  of  the  company 
held  on  the  5th  of  June,  1865,  ^^  72d  section  of  the  articles  of  as- 
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sociation  relating  to  dividends  which  as  originally  framed  was  as 
follows :  *'  The  directors  may  with  the  sanction  of  the  company 
in  general  meeting,  declare  a  dividend  to  be  paid  to  the  holders  of 
shares  in  the  original  capital  of  the  company  in  proportion  to  their 
shares,"  was  altered  by  the  following  addition:  **And  in  the  event 
of  the  company  authorizing  the  raising  of  additional  capital  by  the 
creation  and  issue  of  new  shares,  the  directors  may  pay  a  prefer- 
ential or  other  dividend  on  such  new  shares  in  accordance  with 
the  conditions  on  which  they  have  been  created  and  issued." 

Resolutions  for  the  issuing  of  such  proposed  new  shares  in  pur- 
suance of  a  report  and  recommendation  of  the  directors  having 
been  carried  by  a  general  meeting  of  the  company  on  the  30th  of 
June,  1865,  the  same  three  plaintiffs  filed  a  bill  for  an  injunction 
to  restrain  the  company  from  so  doing. 

Baily  and  Speed  appeared  for  the  plaintiffs. 

Sir  R,  Palmer,  Attorney-General,  and  Bury  were  for  the  de- 
fendants. 

The  Vice-Chancellor.  The  question  is  whether  the  ma- 
jority of  shareholders  at  a  general  meeting  have  a  right  to  alter 
the  articles  of  association  so  as  to  enable  them  to  deal  with  shares 
in  the  way  proposed. 

This  company  was  formed  under  the  act  of  1856,  which  act  was 
repealed  in  toto  by  the  act  of  1862,  with  the  exception  of  table  B, 
which  table  was  prescribed  by  the  act  of  1856  to  constitute  the  ar- 
ticles of  association  of  companies  formed  under  that  act,  so  far  as 
they  did  not  frame  any  different  special  articles  of  their  own. 
This  table  B  was  retained  by  the  act  of  1862,  in  order  that  com- 
panies formed  under  the  act  of  1856,  not  having  any  special  arti- 
cles of  their  own,  might  still  be  regulated  by  it. 

The  act  of  1862  requires  that  there  shall  be  a  memorandum  of 
association,  which  shall  contain  the  name  of  the  company,  its 
place  of  business,  its  objects,  and  the  amount  of  its  capital  divided 
into  shares  of  certain  fixed  amounts ;  and  the  12th  section  provides 
that  any  company,  if  authorized  by  its  regulations,  may  so  far 
modify  the  conditions  contained  in  the  memorandum  of  associa- 
tion as  to  increase  its  capital  by  the  issue  of  new  shares  of  such 
amounts  as  may  be  considered  expedient,  or  to  consolidate  its  capi- 
tal into  shares  of  larger  amount,  or  to  convert  its  capital  into  stock ; 
but  "  subject  as  aforesaid,"  no  alteration  shall  be  made  by  any 
company  in  the  conditions  contained  in  its  memorandum  of  asso- 
ciation. So  that  the  memorandum  of  association  fixes  the  consti- 
tution of  the  company,  which  cannot  be  altered  except  to  increase 
its  capital,  or  to  consolidate  its  capital,  or  to  convert  its  capital  into 
stock. 

The  articles  of  association,  which  regulate  the  management  and 
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administration  of  the  company,  may  be  altered,  but  subject  to  the 
conditions  of  the  memorandum  of  association.  This  is  author- 
ized by  section  50  of  the  act  of  1862.  This  section,  together  with 
section  51,  which  defines  a  special  resolution,  comes  under  part  3 
of  the  act,  which  is  headed  "  Management  and  Administration  of 
Companies  and  Associations  under  this  Act  *' — thus  distinguish- 
ing the  sections  which  come  under  that  part  of  the  act,  from  those 
sections  which  relate  to  the  constitution  of  companies. 

The  clauses  26,  2,^,  and  28  of  table  A  to  the  act  of  1862  relate 
to  the  increase  of  capital,  and  the  last  of  those  clauses  provides 
that  capital  raised  by  the  creation  of  new  shares  shall  be  considered 
as  part  of  the  original  capital. 

The  question  is,  whether  the  power  given  to  a  general  meeting, 
by  special  resolution,  to  modify  the  regulations  of  the  company  is 
unlimited ;  clearly  there  must  be  some  limit  to  the  power ;  other- 
wise they  might  alter  not  only  such  as  relate  to  the  management 
of  the  company,  but  they  might  alter  the  very  constitution  and 
nature  of  the  company.  I  would  refer  to  the  observations  of 
Turner,  L.  J.,  in  the  case  of  Bryon  v.  The  Metropolitan  Saloon 
Omnibus  Co.,  3  De  G.  &  J.  123.  In  that  case  a  general  meeting, 
by  special  resolution,  so  far  altered  the  articles  of  association  as  to 
authorize  the  directors  to  borrow  money  on  debentures,  proceed- 
ing under  sections  33  and  34  of  the  act  of  1856,  which  correspond 
with  sections  50  and  51  of  the  act  of  1862 ;  whereupon  some  of  the 
shareholders,  being  advised  that  there  was  no  such  power,  filed  a 
bill  to  restrain  them,  and  when  the  case  came  before  me  I  was  of 
opinion  that  it  was  a  question  of  management,  and  that  they  had 
the  power.  On  appeal.  Turner,  L.  J.,  took  the  same  view  that  I 
had  taken,  though  Knight  Bruce,  L.  J.,  doubted  whether  the 
power  existed;  and  in  the  course  of  his  judgment  Turner,  L.  J., 
said :  "  The  scope  of  the  act  appears  to  me  to  be  that  three- 
fourths  of  the  shareholders  should  be  enabled,  by  their  decision, 
to  bind  the  remaining  fourth  in  all  matters  relating  to  the  mode 
of  managing  the  business  of  the  company,  and  not  affecting  its 
constitution  as  governed  by  the  memorandum  (A)." 

Applying,  then,  that  principle,  which  appears  to  me  to  be  the 
right  one,  that  a  general  meeting  has  power,  by  special  resolution, 
to  alter  those  regulations  which  relate  to  management,  but  not  the 
constitution  of  the  company,  the  question  is,  would  not  that  which 
is  proposed  to  be  done  in  the  present  case  be  an  alteration  in  the 
constitution  of  the  company?  It  appears  to  me  that  it  clearly 
would. 

I  think  that  the  issuing  of  new  shares  with  a  preference  divi- 
dend is  a  variation  of  the  constitution  of  the  company.  It  is  clear 
that  the  intention  of  all  parties  to  the  original  contract  was,  that 
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the  shareholders  should  stand  pari  passu  as  copartners  in  respect 
of  the  receipt  of  dividends ;  and  the  effect  of  the  alteration  would 
be  to  make  the  original  shareholders  copartners  with  persons  hold- 
ing shares  with  a  right  to  a  preferential  dividend;  and  if  this 
might  be  done  to  the  extent  of  7  per  cent.,  a  preferential  dividend 
might  be  given  to  any  amount.  It  is  said  that  there  is  nothing  in 
the  memorandum  of  association  which  prescribes  that  all  the 
shareholders  shall  stand  on  an  equal  footing  as  to  the  receipt  of 
dividends ;  but  in  the  absence  of  any  provisions  to  the  contrary,  I 
think  there  is  an  implied  stipulation  to  that  effect ;  and  that  what 
is  proposed  to  be  done  is  contrary  to  the  very  nature  of  a  joint- 
stock  company — and  is  an  alteration  in  the  constitution  of  the 
company — and  I  am  of  opinion  that  no  necessity  can  justify  the 
directors  in  acting  on  the  resolution. 

Of  course  a  company  may  start  with  preference  shares ;  but  in 
the  absence  of  any  contract  of  that  kind  every  shareholder  has  a 
right  to  insist  that  the  original  agreement  between  the  parties  was 
that  all  should  stand  on  an  equal  footing  so  far  as  relates  to  the  re- 
ceipt of  dividends ;  and  it  appears  to  me  that  it  is  equally  contrary 
to  the  constitution  of  the  company  whether  it  be  done  by  issuing 
new  shares,  or  by  issuing  some  of  the  original  unallotted  shares, 
with  a  right  to  a  preferential  dividend ;  which  latter  project  the 
court  has  already  decided  to  be  unlawful. 

There  must  be  an  injunction,  as  prayed,  with  costs. 


In  re  LONDON  INDIA  RUBBER  CO. 

In  Chancery,  Before  Sir  Rich-\rd  Malins,  V.  C,  January 

29,  1868. 

[Reported  in  Law  Reports,  5  Equity  Cases  519.] 

The  London  India  Rubber  Co.  was  formed  in  the  year  i860,  for 
working  certain  patents  for  the  manufacture  of  waste  vulcanized 
India  rubber. 

An  agreement  for  the  formation  of  the  company  was  entered 
into  on  the  15th  of  August,  i860,  between  the  patentees  of  the  one 
part,  and  persons  representing  the  intended  company  of  the  other 
part,  whereby  it  was  provided  that  the  capital  should  be  £75,000, 
divided  into  7500  shares  of  £10  each;  5000  of  which  were  to  be 
preference  or  A  shares,  and  the  remainder  to  be  ordinary  or  B 
shares.  Nathaniel  Dodge  and  H.  Hall,  the  patentees,  were  to 
assign  the  patents  and  the  premises  on  which  the  works  were 
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erected  to  the  company,  receiving  as  a  consideration  for  such 
assignment  2600  B  shares  fully  paid  up. 

By  the  fifth  clause  of  the  articles  of  association  it  was  provided 
that  when  and  so  soon  as  the  holders  of  the  A  shares  should  have 
received  out  of  the  profits  of  the  company  (after  setting  aside  the 
reserv^e  fund  thereinafter  mentioned)  a  sum  of  money  amounting 
in  the  whole  to  the  total  capital  which  had  been  paid  up  on  their 
shares,  together  with  ij  loj.  per  cent,  per  annum  by  way  of 
dividend  or  interest  upon  such  capital  for  the  time  such  capital 
should  have  been  paid  up,  the  A  and  B  shares  should  be  amalga- 
mated, and  the  holders  thereof  should  thenceforth  be  entitled  to 
participate  equally  in  the  profits  of  the  company,  and  all  distinction 
between  the  shares  should  cease. 

By  the  i6ist  clause  the  directors  were  authorized,  with  the  pre- 
vious sanction  of  an  ordinary  or  special  general  meeting,  to  de- 
clare a  dividend  to  be  paid  to  the  shareholders,  and  also  to  de- 
clare a  bonus  or  premium,  to  be  paid  to  the  several  shareholders 
in  proportion  to  the  amount  of  shares  held  by  them  respectively,  in 
respect  of  any  moneys  which  might  have  been  realized  by  the  sale 
of  any  of  the  patent  rights  of  the  company,  or  by  granting  any 
licenses  for  the  use  thereof  in  consideration  of  any  premium  or 
present  sum  of  money,  or  by  the  sale  of  any  surplus  or  other  lands, 
works,  machinery,  or  other  property  not  required  by  the  company. 

It  was  also  provided  that  no  dividend  should  at  any  time  be 
paid  except  out  of  the  profits  of  the  company;  and  no  bonus  or 
premium  should  be  paid  or  divided  except  out  of  moneys  resulting 
from  such  licenses,  or  the  sale,  as  aforesaid,  of  property  not  re- 
quired by  the  company.  That  if  the  capital  of  the  company  should 
be  at  any  time  increased,  the  B  shareholders  were  to  contribute  to 
the  new  capital  by  taking  shares  therein,  upon  which  shares  they 
were  to  pay  the  same  proportionate  amount  as  the  holders  of  A 
shares ;  and  in  respect  of  such  new  capital  the  B  shareholders  were 
to  be  entitled  equally  with  the  A  shareholders,  or  with  any  other 
persons  who  might  contribute  toward  such  new  capital ;  and  to  the 
extent  of  such  shares  to  vote  at  general  meetings,  and  in  all  re- 
spects to  act  as  the  holders  of  A  shares  in  relation  to  the  affairs  of 
the  company ;  and  in  case  the  B  shareholders  should  refuse  to  ac- 
cept shares  in  such  new  capital,  the  B  shares  held  by  the  share- 
holder so  refusing  should  be  forfeited  to  the  company.  That  until 
the  A  and  B  shares  were  amalgamated,  the  B  shareholders  should 
have  no  right  to  vote  at  any  general  meeting,  except  as  to  any  in- 
creased capital. 

That  the  directors  should  set  aside  a  certain  amount  of  the 
profits  to  form  a  surplus  or  reserve  fund,  to  be  applied  for  equaliz- 
ing dividends,  or  extending  or  improving  their  patents  and  other 
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property,  and  generally  for  meeting  contingencies ;  and  such  sur- 
plus or  reserve  fund  was  to  be  invested  in  manner  therein  men- 
tioned. And  further,  that  the  holders  of  B  shares  should  not  be 
entitled  to,  or  be  paid,  any  dividend  or  bonus  thereon  respectively 
until  the  holders  of  A  shares  should  have  received  out  of  the 
profits  of  the  company,  by  way  of  dividend  on  the  shares  held  by 
them  respectively,  a  sum  of  £7  10^.  per  cent,  per  annum  upon 
the  amount  paid  up  upon  the  A  shares;  but  subject  to  this  re- 
striction, the  holders  of  B  shares  should  be  entitled  to  receive  the 
dindends  and  bonuses  to  accrue  on  all  or  any  of  the  said  shares  on 
equal  terms  with  the  holders  of  A  shares. 

The  patents  were  assigned  in  accordance  with  the  terms  of  the 
agreement,  and  a  sum  of  £35,000  was  paid  up  upon  shares  held 
by  the  A  shareholders.  The  inventions  were  worked  by  the  com- 
pany up  to  the  time  of  its  liquidation  at  a  considerable  loss,  and  no 
dividends  were  ever  declared  by  the  directors. 

An  order  had  been  obtained  for  winding  up  the  company  by  the 
court,  and  a  sum  of  about  £3000,  produced  by  the  realization  of  the 
land  and  property  of  the  company  (other  than  its  patent  rights) 
was  all  that  was  now  available  for  division  among  the  sharehold- 
ers, and  was  claimed  exclusively  by  the  A  shareholders,  who 
alleged  that  the  B  shareholders  were  entitled  to  nothing  until 
the  A  shareholders  had  first  received  the  whole  amount  paid 
up  upon  their  shares,  together  with  dividends  or  interest  at  the  rate 
of  £7  \os.  per  cent,  per  annum  thereon ;  while,  on  the  other  hand, 
the  B  shareholders  claimed  to  participate  proportionally  in  the 
fund,  on  the  ground  that  the  preference  extended  to  the  division  of 
profits  only,  and  not  to  the  assets  of  the  company. 

The  question  came  on  for  argument  upon  an  adjourned  sum- 
mons, on  the  nth  of  November. 

The  Vice-Chancellor  then  expressed  an  opinion  that  the  A  and 
B  shareholders  were  entitled  to  participate  equally  in  the  division 
of  this  fund.  He  observed  that  the  basis  of  the  company  was,  that 
the  patentees  and  those  who  were  connected  with  them  were  to 
bring  into  the  common  stock  the  patents  and  the  leasehold  prem- 
ises on  which  they  were  worked,  and  that  the  A  shareholders,  who 
were  shareholders  in  the  ordinary  sense  of  the  word,  were  to  bring 
in  the  money.  Then  the  patentees  and  owners  of  the  premises 
agreed  to  be  paid  in  shares ;  and  they  showed  their  confidence  in 
the  undertaking  by  agreeing  that  their  shares,  designated  as  the 
B  shares,  should  receive  no  dividend  until  the  A  shareholders 
should  have  receiveda  preferential  dividend  of  £7  10s,  per  cent, 
out  of  the  profits,  and  that  after  payment  of  such  preferential  divi- 
dend, then  the  A  and  B  shares  were  to  be  amalgamated  or  placed 
upon  an  equality.    It  turned  out  that  the  whole  capital  provided 


934  In  ^^  LONDON  INDIA  RUBBER  CO.  [CHAP.  VI. 

by  the  A  shareholders  had  been  lost,  with  the  exception  of  £3000 
realized  by  the  sale  of  the  stock,  etc. ;  and  it  appeared  to  be  but 
justice  that  the  A  shareholders,  who  found  the  money,  should 
receive  back  what  remained  of  the  £35,000  when  the  concern  came 
to  an  end.  But  the  terms  of  the  contract  applied  only  to  a  pref- 
erential dividend,  and  there  was  no  provision  applicable  to  the  cap- 
ital of  the  company  in  the  event  of  dissolution.  The  case  was  un- 
provided for,  and  the  money  must  therefore  be  divided  equally 
among  both  classes  of  shareholders. 

After  expressing  the  above  opinion.  His  Honor  said,  upon  a 
subsequent  day,  that  the  question  appeared  to  him  of  so  much  con- 
sequence that  he  should  desire  to  have  the  case  reargued  before 
him,  which  was  consequently  done  on  the  29th  of  January. 

Locock  Webb  for  the  A  shareholders. 

Westlake  for  the  B  shareholders. 

Davenport  for  the  official  liquidator. 

Malins,  V.  C.  This  case  came  before  me  in  November  last, 
and  I  gave  judgment  at  the  close  of  the  argument ;  but,  upon  its 
being  intimated  to  me  afterward  that  there  was  probably  more  in 
the  case  than  my  attention  had  been  drawn  to,  involving,  as  it 
does,  a  point  of  very  general  importance,  I  thought  it  better  that 
the  matter  should  be  spoken  of  again  before  the  order  was  passed ; 
and  accordingly  I  requested  the  registrar  not  to  pass  the  order 
until  counsel  had  had  an  opportunity  of  discussing  the  point  again. 
It  has  now  been  very  fully  reargued,  and  I  am  sorry  to  say  that 
I  am  obliged  to  adhere  to  the  opinion  which  I  expressed  upon  the 
former  occasion.  I  am  "  sorry  "  because,  having  regard  to  the 
original  position  of  the  A  and  B  shareholders,  I  think  the  justice 
of  the  case  would  be  best  met  by  saying,  that  upon  the  dissolution 
of  this  insolvent  concern  the  whole  surplus  should  go  back  to  those 
who  found  the  money,  rather  than  to  those  who  allured  them  into 
the  adventure.  I  cannot,  however,  decide  the  case  upon  any  ab- 
stract notion  of  justice,  but  only  according  to  the  contract  which 
the  parties  have  entered  into,  and  their  rights  arising  out  of  that 
contract.  The  event  which  has  happened,  of  the  company  break- 
ing up  and  its  property  being  all  sold,  is  a  contingency  which  was 
wholly  omitted  both  from  the  preliminary  contract  and  the  articles 
of  association.  The  case,  therefore,  of  any  surplus  capital  re- 
maining to  be  divided  is  not  provided  for :  the  only  stipulation  is, 
that  the  A  shareholders  shall  have  a  preferential  dividend.  But 
no  dividend  has  ever  been  declared,  and  the  company  has  never 
made  any  profits.  When  a  dividend  is  declared  it  becomes  a  debt 
from  the  company;  but  until  that  time  the  dividend  is  only  a 
thing  that  may  possibly  come  into  existence.  My  attention  has 
now  been  drawn  to  some  authorities  which  were  not  before  cited. 
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Besides  the  case  of  Henry  v.  Great  Northern  Railway  Co.,  i  De 
G.  &  J.  606,  which  was  previously  mentioned,  Sturge  v.  Eastern 
Union  Railway  Co.,  7  D.  M.  &  G.  158,  and  Corry  zk  Londonderry 
Railway  Co.,  29  Beav.  263,  have  been  now  cited  for  the  first  time ; 
but  none  of  these  cases  goes  beyond  the  right  to  dividend.  They  all 
rest  upon  this  principle,  that  when  a  dividend  is  declared  those 
who  hold  shares  entitled  to  a  preferential  dividend  must  have  all 
their  share  of  preferential  dividend  paid  before  the  holders  of 
ordinary  stock  can  get  any  dividend  whatever.  The  cases  do  not 
go  beyond  that.  Then,  with  regard  to  the  Railways  Abandonment 
Act,  which  has  been  relied  upon,  that  leaves  the  matter  very  much 
where  it  was  before,  except  that  the  legislature  knowing  that  there 
were  preferential  shares  in  existence,  as  is  shown  by  the  28th  sec- 
tion, makes  no  provision  with  regard  to  their  rights  by  the  29th 
section,  but  simply  says  that  the  surplus  money  shall  be  distributed 
among  the  shareholders  according  to  their  shares  and  interest. 
None  of  the  authorities  goes  beyond  the  right  to  dividend,  leaving 
the  right  to  capital  altogether  unprovided  for.  The  161  st  clause 
of  the  articles  of  association  was  particularly  relied  upon  by 
Locock  Webb,  as  showing  that  a  dividend  or  bonus  may  be  partly 
paid  out  of  money  produced  by  the  sale  of  property  not  required 
by  the  company,  and  therefore,  as  it  was  argued,  out  of  the  pro- 
ceeds of  the  property  of  the  company  when  it  is  wholly  converted. 
But  I  think  it  is  plain  that  the  i6ist  clause  is  directed  to  a  going 
or  continuing  concern.  It  does  not  in  the  slightest  degree  con- 
template a  breaking  up  of  the  company,  and  is  not  intended  to 
define  the  rights  of  the  parties  on  the  happening  of  that  unfortu- 
nate event.  This  clause,  therefore,  has  no  application  to  the  event 
which  has  happened.  The  fund  is  not  dividend,  it  represents  the 
capital  of  the  company,  and,  not  being  otherwise  provided  for,  it 
must,  in  my  opinion,  as  I  originally  decided,  be  divided  among 
the  shareholders  of  the  company  pro  rata,  according  to  the  amount 
of  capital  which  each  shareholder  has  in  the  concern ;  in  other 
words,  among  the  two  classes  of  shareholders  equally.  I  wish  it  to 
be  considered  that  I  decide  the  case  upon  this  principle:  that 
where  there  is  a  provision  for  preferential  dividend,  but  no  pro- 
vision for  the  division  of  capital,  upon  the  breaking  up  of  the 
concern  any  surplus  must  be  distributed  among  the  shareholders 
according  to  their  capital,  without  reference  to  their  rights  in  re- 
spect of  dividend.  The  order  will  be  dated  as  of  to-day,  and  the 
costs  will  come  out  of  the  fund. 
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GEORGE  L.  KENT,  Respondent,  v.  THE  QUICKSILVER 

MINING  CO.  et  a/..  Appellants. 

In  the  Court  of  Appeals  of  New  York,  September  i6,  1879. 

[Reported  in  78  New  York  Reports  159.] 

These  are  appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court,  in  the  First  Judicial  Department,  affirming  judg- 
ments entered  upon  decisions  of  the  court  on  trial  at  Special  Term. 

The  action  first  entitled  was  brought  to  restrain,  and  the  judg- 
ment therein  did  restrain  defendant.  The  Quicksilver  Mining  Co., 
from  converting  or  agreeing  to  convert  the  shares  of  its  stock 
known  as  common  stock  into  preferred  stock,  and  from  issuing 
any  further  preferred  stock,  and  the  individual  defendants  from 
converting  any  of  the  common  stock  into  preferred  stock.  Re- 
ported below,  12  Hun,  53. 

The  second  action  was  brought  for  an  accounting  by  said  com- 
pany, and  for  a  distribution  of  the  net  earnings  as  follows:  To 
pay  first  to  the  preferred  stockholders  seven  per  cent,  per  annum 
upon  the  amount  of  their  stock,  the  residue  to  be  divided  pro  rata 
among  the  holders  of  the  common  and  preferred  stock. 

The  third  action  was  brought  to  restrain  said  company  from 
paying,  and  the  individual  defendants,  holders  of  preferred  stock, 
from  receiving  any  sums  as  interest  or  as  dividends  in  excess  of 
dividends  paid  on  the  common  stock;  to  restrain  said  company 
from  issuing  any  further  preferred  stock ;  to  have  the  preferred, 
stock  already  issued  declared  illegal,  and  for  an  accounting  and 
distribution  of  the  net  earnings  equally  among  the  stockholders. 
The  judgment  dismissed  plaintiff's  complaint,  adjudged  the  pre- 
ferred stock  to  be  legal  and  valid,  and  its  holders  entitled  to  the 
preference  it  purported  to  give,  and  directed  the  said  company  to 
account  and  to  distribute  its  net  earnings  accordingly.  The  last 
two  cases  reported  in  17  Hun,  169. 

The  material  facts  found  were  substantially  as  follows:  The 
Quicksilver  Mining  Co.  is  a  corporation  created  by  a  special  act  of 
the  legislature  of  the  State  of  New  York,  passed  April  10,  1866 
(c.  470,  Laws  of  1866,  p.  1021),  "  for  the  purpose  of  holding  and 
improving  lands  in  California,  or  elsewhere,  and  obtaining  there- 
from minerals  and  other  valuable  substances,  and  disposing  of  the 
products  of  such  lands,  mines,  and  works." 

Sec.  2  of  the  charter  is  as  follows : 

"  Sec.  2.    The  said  company  shall  have  power  to  make  such  by- 
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laws  as  they  may  deem  proper,  to  enable  them  to  carry  out  the 
objects  of  the  corporation,  and  the  same  to  alter,  amend,  add  to, 
or  repeal,  at  their  pleasure,  provided  that  such  by-laws  shall  not 
be  contrary  to  the  Constitution  of  this  State,  or  the  provisions  of 
this  act,  and  to  adopt  a  common  seal,  and  the  same  to  alter  at 
pleasure,  and  to  issue  certificates  of  stock,  representing  the  value 
of  their  property,  in  such  form,  and  subject  to  such  regulations  as 
they  may  from  time  to  time  by  their  by-laws  prescribe,  and  to 
regulate  and  prescribe  in  what  manner  and  form  their  contracts 
and  obligations  shall  be  executed." 

The  charter  contains  no  further  provision  in  respect  to  the  cap- 
ital stock.  The  company  adopted  the  following  by-laws,  among 
others : 

"  4.  Certificates  of  stock,  amounting  to  $10,000,000,  shall  repre- 
sent the  value  of  the  property  of  the  corporation,  and  the  capital 
stock  shall  be  divided  into  100,000  shares  of  $100  each. 

"  5.  The  said  certificate  shall  be  in  such  form  as  shall  be  pre- 
scribed by  the  board  of  directors. 

**  6.  All  certificates  shall  be  registered  on  the  books  of  the  com- 
pany when  issued.  No  certificate  shall  be  transferable,  except  on 
the  books  of  the  company,  or  of  an  agent  appointed  by  the  board  of 
directors  for  that  purpose.  Every  share  of  stock  shall  entitle  the 
holder  thereof  to  one  vote  at  all  meetings  of  the  corporation,  and 
may  be  voted  on  by  proxy  in  the  usual  form. 

'*/.  The  contracts  and  obligations  of  the  company  shall  be 
made  and  executed  in  such  manner  and  form  as  the  directors  may 
determine. 

**ii.  No  dividend  shall  be  made  except  from  actual  surplus 
profits,  and  these  profits  (except  a  reasonable  reserve  fund)  shall 
be  divided  as  often  as  once  in  six  months.  All  dividends  shall  be 
payable  at  the  office  of  the  company  in  New  York. 

"  14.  The  directors  may  from  time  to  time,  on  the  credit  and 
responsibility  of  the  company,  borrow  such  sums  of  money  as 
they  may  deem  consistent  with  the  interests  of  the  company,  and 
as  a  security  for  the  repayment  of  such  loans,  they  shall  have  the 
authority  to  issue  notes  of  the  company,  and  to  pledge  or  mort- 
gage any  shares  of  stock  or  other  estate,  personal  or  mixed,  be- 
longing to  the  company. 

"  16.  These  by-laws  may  be  altered,  amended,  or  repealed  at 
any  regular  or  special  meeting  of  stockholders,  by  a  vote  of  a 
majority  in  interest  of  all  the  stockholders.'* 

The  capital  stock  authorized  by  the  fourth  by-law  was  issued 
in  one  certificate  to  William  Bond,  president,  and  George  J. 
Forest,  treasurer  of  the  Quicksilver  Mining  Co.,  of  Pennsylvania, 
in  pa)rment  for  mining  property  purchased  of  the  Pennsylvania 
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company,  and  for  the  purpose  of  being  distributed  among  the 
holders  of  the  stock  of  that  company,  share  for  share. 

At  the  annual  meeting  of  the  stockholders  of  the  company,  held 
pursuant  to  notice  as  required  by  the  by-laws  on  the  fourth 
Wednesday  of  February,  1870,  the  following  amended  by-laws 
and  resolutions  were  adopted  by  a  unanimous  vote  of  75,658 
shares  : 

"  By-law  IV.  Certificates  of  stock  amounting  to  $10,000,000 
shall  represent  the  value  of  the  property  of  the  corporation,  and 
the  capital  stock  shall  be  divided  into  100,000  shares  of  $100  each. 
Certificates  of  stock  upon  which  five  dollars  ($5)  per  share  shall 
be  paid,  shall  be  distinguished  as  preferred  stock. 

"  By-law  XI.  The  preferred  stock  shall  be  entitled  to  interest 
at  the  rate  of  seven  per  cent,  per  annum,  from  the  ist  of  May, 
1870,  to  be  paid  annually  out  of  the  net  earnings  of  the  company 
for  each  year.  Should  there  remain  a  surplus  of  earnings  after 
the  payment  of  the  said  interest  upon  the  preferred  stock,  then 
this  surplus  shall  be  divided  pro  rata  among  the  holders  of  pre- 
ferred and  common  stock,  in  proportion  to  their  several  interests. 

"  Resolved,  That  a  preferred  stock  of  the  company  be  issued  in 
shares  of  $100  each,  and  that  the  treasurer  be  directed  to  open 
books  at  the  office  of  the  company  in  the  city  of  New  York,  and 
to  receive  subscriptions  to  said  preferred  stock.  Such  subscrip- 
tions shall  be  received  only  from  the  holders  of  the  common 
stock  of  the  company  on  their  surrendering  to  the  company  com- 
mon stock,  and  paying  to  the  treasurer  five  dollars  on  each  share 
of  stock  surrendered. 

"  The  common  stock  so  surrendered  shall  be  cancelled  before 
the  issue  of  the  preferred  stock,  share  for  share. 

"  Resolved,  That  the  books  for  subscription  to  the  preferred 
stock  shall  be  closed  by  the  board  of  directors  whenever  the  in- 
terests of  the  company,  in  their  opinion,  will  be  promoted  by  so 
doing." 

Books  for  subscription  were  accordingly  opened,  circulars  con- 
taining the  amended  by-laws  and  resolutions  were  distributed  to 
the  stockholders,  and  notices  were  published  in  the  New  York 
daily  papers.  Owners  of  common  stock  to  the  amount  of  42,913 
shares  subscribed  for  a  corresponding  number  of  shares  of  pre- 
ferred stock,  surrendered  their  said  shares  of  common  stock,  and 
paid  to  the  company  the  sum  of  five  dollars  on  each  share  so  sur- 
rendered; and  the  company  thereupon  issued  and  delivered  to 
them  certificates  of  shares  of  preferred  stock  in  which  it  was  stated 
that  such  stock  was  entitled  to  the  preference,  specified  in  said 
amended  by-laws.  Since  that  time  two  forms  of  certificates 
have  been  issued  and  continue  to  be  issued  by  the  company  upon 
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the  surrender  of  like  certificates  for  transfer ;  and  the  entire  cap- 
ital stock  of  the  company,  both  common  and  preferred,  has  been 
transferred  and  the  certificates  thereupon  surrendered  and  new 
certificates  issued  corresponding  to  those  surrendered.  Since  May, 
1870,  the  stock  of  the  said  company  has  been  regularly  called  at  the 
Stock  Exchange  in  the  city  of  New  York,  and  there  openly 
bought  and  sold  in  the  usual  manner  under  two  designations — 
namely,  *'  Quicksilver  Common  "  and  "  Quicksilver  Preferred," 
and  upon  such  sales  the  price  of  "  Quicksilver  Preferred  "  has 
always  been  in  advance  of  "  Quicksilver  Common,"  and  reports 
of  such  calls,  purchases,  and  sales  of  said  stocks  have  been  regu- 
larly made  by  the  Stock  Exchange  and  published  in  the  daily 
papers  in  the  city  of  New  York.  The  sum  realized  from  subscrip- 
tions to  the  preferred  stock  was  appropriated  by  the  company  to 
the  payment  of  its  current  expenses,  the  interest  on  its  mortgage 
debt  and  of  judgments,  for  which  the  company  was  liable.  At 
the  annual  meeting  of  the  stockholders  in  February,  1871,  the  re- 
port of  the  president  was  submitted,  stating  that  the  by-laws  au- 
thorizing the  preferred  stock  were  adopted  at  the  last  annual  meet- 
ing by  a  unanimous  vote  of  75,658  shares,  giving  a  complete  copy 
of  such  by-laws,  with  a  detailed  statement  of  the  amount  received 
for  subscriptions  to  the  preferred  stock  and  the  disbursement  of 
the  same,  and  also  showing  the  number  of  shares  of  common  and 
of  preferred  stock.  The  report  was  by  resolution  approved,  and 
the  same  with  accompanying  statement  was  directed  to  be  pub- 
lished in  pamphlet  form  for  the  information  of  the  stockholders. 
Annual  reports  were  presented  and  accepted  at  the  annual  meet- 
ing of  the  stockholders,  held  in  the  month  of  February  in  each  of 
the  years  1872,  1873,  1874,  1875,  1876,  and  1877.  Such  reports 
were  printed  pursuant  to  resolutions  adopted  at  the  annual  meet- 
ings, and  were  distributed  to  stockholders  and  other  parties  in- 
terested. At  the  annual  meeting  of  the  stockholders,  held  on  the 
24th  of  February,  1874,  the  following  preamble  and  resolutions 
were  adopted  by  a  vote  of  68,274  shares  in  the  affirmative  to  2,500 
in  the  negative : 

"Whereas,  at  a  meeting  of  the  stockholders,  held  February 
24,  1870,  a  resolution  was  adopted  giving  the  privilege  of  conver- 
sion into  preferred  stock  to  the  holders  of  the  common  stock  of  the 
company  upon  the  payment  of  five  dollars  per  share  for  each  share 
of  common  stock  so  converted,  and  that  the  option  of  such  conver- 
sion was  duly  closed  by  the  directors  on  the  i8th  of  April  fol- 
lowing, at  which  tigie  42,913  shares  of  preferred  stock  had  been 
issued  as  above  provided. 

"  And,  whereas,  from  the  report  of  the  president,  submitted  to 
this  meeting,  it  seems  desirable  that  previous  to  the  payment  of 
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dividends  the  same  privilege  of  conversion  should  be  extended  to 
the  holders  of  the  57,087  shares  of  the  common  stock  now  out- 
standing, it  is  hereby 

**  Resolved,  That  the  company  will  issue  its  preferred  stock  to 
the  holders  of  the  common  stock  of  the  company,  share  for  share, 
upon  the  surrender  of  such  common  stock,  and  the  payment,  at 
the  time  of  issue,  of  five  dollars,  and  interest  from  February  24, 
1870,  upon  each  share  of  stock  so  surrendered. 

"  Resolved,  That  the  common  stock  so  exchanged  shall  be  can- 
celled previous  to  the  issue  of  preferred  stock,  share  for  share. 

"  Resolved,  That  the  directors  be  hereby  authorized  at  their 
option,  to  close  the  books  of  the  preferred  stock  for  the  purpose  of 
this  exchange  whenever,  in  their  judgment,  the  interest  of  the 
company  will  be  promoted  thereby,  giving  days'  notice  previous 
thereto." 

Previous  to  the  i6th  day  of  November,  when  the  action  of  Hoyt 
^'.  The  Quicksilver  Mining  Co.  was  commenced,  no  suit  or  legal 
proceeding  of  any  kind  was  brought  by  any  common  stockholder 
to  restrain  the  issue  of  said  preferred  stock,  or  to  have  the  same 
declared  invalid,  or  to  prevent  the  carrying  out  of  the  contract 
with  the  preferred  stockholders ;  nor  previous  to  the  said  meeting 
of  stockholders  in  November,  1874,  was  any  written  protest  or 
statement  made  in  reference  to  the  preferred  stock,  nor  previous  to 
that  meeting  was  any  serious  or  public  objection  to  said  preferred 
stock  ever  made,  or  any  serious  or  public  question  as  to  its  validity 
raised  by  any  stockholder. 

Joshua  M.  Van  Cott  for  the  Quicksilver  Mining  Co.,  appellant. 

William  Allen  Butler  for  Hoyt  et  al.,  appellants. 

John  K,  Porter  for  respondent. 

John  R.  Dos  Passos  for  Quigley  et  al.,  preferred  stockholders, 
respondents. 

FoLGER,  J.  These  are  suits  in  equity  to  perpetually  restrain 
the  Quicksilver  Mining  Co.  from  taking  certain  action,  on  the  one 
hand  proposed  by  it  with  the  expressed  assent  of  some  only  of  the 
stockholders  in  it ;  and  on  the  other  hand,  demanded  of  it  by  cer- 
tain other  of  the  stockholders  in  it,  which  demand  it  and  still  other 
stockholders  resist.  Whatever  the  frame  of  the  pleadings  in  the 
several  actions,  and  whatever  the  formal  prayer  of  judgment,  the 
purpose  of  the  litigation  in  each  is  to  reach  a  final  and  binding 
judgment,  whether  certain  "  preferred  stock,"  heretofore  created 
by  that  company,  is  so  far  valid  as  to  be  recognized  in  the  future 
business  of  the  company  as  giving  to  the  holders  thereof  the 
peculiar  right  expressed  in  the  certificate  thereof. 

What  is  meant  by  "  preferred  stock  "  is  well  enough  known  in 
law  and  business,  without  definition  or  circumlocution  here. 
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All  the  powers  which  that  company  had  were  given  to  it  by  its 
charter  (Laws  of  1866,  c.  470,  p.  1021),  and  by  the  Revised  Stat- 
utes (vol.  I,  pp.  599-600,  §§  I,  2,  3).  Thereby  it  had  the  usual 
general  powers  of  a  corporation.  See  Angell  &  Ames  on  Corpo- 
rations, sec.  no.  It  had  also  the  peculiar  power  of  holding,  im- 
proving and  working  mining  lands  in  California  and  elsewhere, 
and  of  disposing  of  the  product  thereof.  It  had  also  the  power  to 
issue  certificates  of  stock,  representing  the  value  of  its  property, 
in  such  form  and  subject  to  such  regulations  as  it  might  from  time 
to  time  by  its  by-laws  prescribe ;  and  to  regulate  and  prescribe  in 
what  manner  and  form  its  contracts  and  obligations  should  be  ex- 
ecuted. It  is  claimed  that  it  had  also  incidental  and  implied  pow- 
ers. So  it  had,  so  far  as  permitted  by  the  Revised  Statutes ;  which 
declare  that  in  addition  to  the  powers  therein  enumerated  and  to 
those  expressly  given  in  its  charter,  it  should  not  possess  nor  exer- 
cise any,  except  such  as  should  be  necessary  to  the  exercise  of  the 
powers  so  enumerated  and  given,     i  R.  S.  600,  §  3. 

Plainly  a  mining  corporation,  for  the  exercise  of  its  power  of 
mining  in  its  lands,  must  have  money.  Hence  if  it  has  it  not,  and 
cannot  otherwise  readily  get  it,  it  must,  as  necessary  to  the  use 
of  its  corporate  rights,  have  the  power  to  borrow  it ;  and  in  any 
way,  and  upon  any  obligation  or  security  to  be  given  by  it,  that 
is  not  unlawful.  Curtis  %\  Leavitt,  15  N.  Y.  9.  It  may  borrow 
it  from  the  stockholders  in  it,  as  well  as  from  other  parties ;  and  it 
may  determine  and  agjee  to  borrow  from  them  only.  This  corpo- 
ration was  in  need  of  money  to  carry  on  its  authorized  business. 
It  did  get  money,  for  that  purpose  and  because  of  that  need,  from 
some  of  the  stockholders  in  it ;  and  in  that  instance  from  some  of 
them  alone.  If  the  mode  by  which  that  money  was  got  was  a  bor- 
rowing, within  the  sense  which  the  law  and  common  acceptation 
give  to  that  term,  then  the  transaction  so  far  would  have  been  law- 
ful; and  it  would  have  remained  to  inquire  whether  the  obligation 
given  was  a  lawful  instrument.  But  it  was  not  a  borrowing.  The 
idea  of  a  borrowing  is  not  filled  out  unless  there  is  in  the  agree- 
ment therefor  a  promise  or  understanding  that  what  is  borrowed 
will  be  repaid  or  returned — the  thing  itself  or  something  like  it  of 
equal  value,  with  or  without  compensation  for  the  use  of  it  in  the 
meantime.  To  borrow  is  the  reciprocal  action  with  to  lend ;  and 
to  lend  or  to  loan,  say  the  dictionaries,  is  the  parting  with  a  thing 
of  value  to  another  for  a  time  fixed  or  indefinite,  yet  to  have  some 
time  an  ending,  to  be  used  or  enjoyed  by  that  other,  the  thing 
itself,  or  the  equivalent  of  it,  to  be  given  back  at  the  time  fixed,  or 
when  lawfully  asked  for,  with  or  without  compensation  for  the 
use  as  may  be  agreed  upon.  In  this  transaction  with  some  stock- 
holders, that  corporation  had  not  the  right,  nor  was  it  under  the 
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liability  to  ever  pay  back  the  five  dollars  per  share  furnished  by 
them  to  it;  that  was  not  named  in  the  terms  of  the  obligation 
given,  nor  was  it  contemplated  in  the  negotiation  and  bargain. 
The  stockholder  had  not  by  the  scope  of  his  bargain,  nor  by  the 
terms  of  the  written  evidence  of  it,  any  right  ever  to  ask  for  repay- 
ment of  the  money  furnished  by  him.  In  short,  there  was  not 
formed  thereby  the  relations  of  debtor  and  creditor.  The  stock- 
holder parted  forever  with  the  money  furnished,  inasmuch  as  the 
charter  of  the  company  is  perpetual,  and  the  company  made  a 
perpetual  charge  upon  its  net  earnings.  Though  there  was  a  com- 
pensation fixed  for  the  use  of  the  money,  and  though  it  was  to 
take  the  form  of  a  yearly  payment,  and  at  a  rate  the  same  as  the 
then  lawful  rate  of  interest,  yet  we  cannot  conceive  that  the  trans- 
action was  a  loan  and  borrowing  of  money,  with  a  compensation 
for  the  use  of  it.  If  it  had  been,  though  the  compensation  was 
great  for  the  sum  furnished,  yet  it  was  not  a  violation  of  the  usury 
laws  of  which  the  corporation  could  avail  itself  (Laws  of  1850, 
c.  172)  ;  and  the  courts  might  not  overhaul  it,  save,  perhaps,  as  an 
unconscionable  and  extortionate  agreement  (i  Story  Eq.  Juris., 
§§  246-331) ;  as  to  which  we  will  speak  again  before  the  close. 
The  transaction  is  not  to  be  looked  upon  as  other  than  a  preference 
of  one  class  of  stockholders  to  another ;  as  giving  to  the  first  class 
a  perpetual  inextinguishable  prior  right  to  a  portion  of  the  earn- 
ings of  the  company  before  the  other  class  might  have  anything 
therefrom.  It  was  none  other  than  the  creation  of  a  "  preferred 
stock."  •  ' 

Then  there  arises  the  query,  whether  there  was  at  that  time 
power  in  the  corporation  to  distinguish  between  the  stockholders 
in  it,  to  form  them  into  two  classes,  and  to  give  to  one  class  rights 
in  the  corporate  property,  business  and  earnings,  from  which  the 
other  was  shut  out. 

We  are  not  prepared  to  say  that,  at  the  first,  the  corporation,' 
might  not  have  lawfully  divided  the  interest  in  its  capital  stock 
into  shares  arranged  in  classes,  preferring  one  class  to  another  in, 
the  right  it  should  have  in  the  profits  of  the  business.  The  charter' 
gave  power  to  make  such  by-laws  as  it  might  deem  proper,  con- 
sistent with  constitution  and  law ;  and  to  issue  certificates  of  stock 
representing  the  value  of  the  property.  We  know  nothing  in  the 
constitution  or  the  law  that  inhibits  a  corporation  from  beginning 
its  corporate  action  by  classifying  the  shares  in  its  capital  stock, 
with  peculiar  privileges  to  one  share  over  another,  and  thus  oflFer- 
ing  its  stock  to  the  public  for  subscriptions  thereto.  No  rights  are 
got  until  a  subscription  is  made.  Each  subscriber  would  know 
for  what  class  of  stock  he  put  down  his  name,  and  what  right  he 
got  when  he  thus  became  a  stockholder.    There  need  be  no  decep- 
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tion  or  mistake;  there  would  be  no  trenching  upon  rights  pre- 
viously acquired;  no  contract,  express  or  implied,  would  be 
broken  or  impaired. 

This  corporation  did  otherwise.  A  by-law  was  duly  made, 
which  declared  the  whole  value  of  its  property  and  the  whole 
amount  of  its  capital  stock,  and  divided  the  whole  of  it  into 
shares  equal  in  amount,  and  directed  the  issuing  of  certificates  of 
stock  therefor.  It  is  not  to  be  said  that  this  by-law  authorized 
anything  but  shares  equal  in  value  and  in  right ;  or  that  the  taker 
of  one  did  not  own  as  large  an  interest  in  the  corporation,  its 
capital,  affairs,  and  profits  to  come,  as  any  other  holder  of  a  share. 
Certificates  of  stock  were  issued  under  this  by-law  that  gave  no 
expression  of  anything  different  from  that.  When  that  by-law 
was  adopted,  it  was  as  much  the  law  of  the  corporation  as  if  its 
provisions  had  been  a  part  of  the  charter.  Presbyterian  Church  v. 
City  of  New  York,  5  Cow.  538.  So  it  is  said  in  Grant  on  Corpo- 
rations, p.  80,  in  a  qualified  way.  Thereby,  and  by  the  certificate, 
as  between  it  and  every  stockholder,  the  capital  stock  of  the  com- 
pany was  fixed  in  amount,  in  the  number  of  shares  into  which  it 
was  divisible,  and  in  the  peculiar  and  relative  value  of  each  share. 
The  by-law  entered  into  the  compact  between  the  corporation 
and  every  taker  of  a  share ;  it  was  in  the  nature  of  a  contract  be- 
tween them.  The  holding  and  owning  of  a  share  gave  a  right 
which  could  not  be  divested  without  the  assent  of  the  holder  and 
owner,  or  unless  the  power  so  to  do  had  been  reserved  in  some 
way.  Mech.  Bank  v,  N.  Y.  &  N.  H.  R.  R.  Co.,  13  N.  Y.  599-627. 
Shares  of  stock  are  in  the  nature  of  choses  in  action,  and  give 
the  holder  a  fixed  right  in  the  division  of  the  profits  or  earnings  of 
a  company  so  long  as  it  exists,  and  of  its  effects  when  it  is  dis- 
solved. That  right  is  as  inviolable  as  is  any  right  in  property, 
and  can  no  more  be  taken  away  or  lessened,  against  the  will  of 
the  owner,  than  can  any  other  right,  unless  power  is  reserved  in  the 
first  instance,  when  it  enters  into  the  constitution  of  the  right,  or 
is  properly  derived  afterward  from  a  superior  law  giver.  The 
certificate  of  stock  is  the  muniment  of  the  shareholder's  title,  and 
evidence  of  his  right.  It  expresses  the  contract  between  the  cor- 
poration and  his  co-stockholders  and  himself;  and  that  contract 
cannot,  he  being  unwilling,  be  taken  away  from  him  or  changed  as 
fo  him  without  his  prior  dereliction,  or  under  the  conditions  above 
stated.  Now  it  is  manifest  that  any  action  of  a  corporation  which 
takes  hold  of  the  shares  of  its  capital  stock  already  sold  and  in  the 
hands  of  lawful  owners,  and  divides  them  into  two  classes— one  of 
which  is  thereby  given  prior  right  to  a  receipt  of  a  fixed  sum  from 
the  earnings  before  the  other  may  have  any  receipt  therefrom,  and 
is  given  an  equal  share  afterwards  with  the  other  in  what  earn- 
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ings  may  remain — destroys  the  equality  of  the  shares,  takes  away 
a  right  which  originally  existed  in  it,  and  materially  varies  the 
effect  of  the  certificate  of  stock. 

It  is  said  that  when  a  corporation  can  lawfully  buy  property,  or 
get  money  on  loan,  any  known  assurance  may  be  exacted  and 
given  which  does  not  fall  within  the  prohibition,  express  or  im- 
plied, of  some  statute  (Curtis  v,  Leavitt,  15  N.  Y.  66-67)  ;  and  that 
is  sought  to  be  applied  here.  But  the  prohibition  to  such  action  as 
this  is  found,  not,  indeed,  in  a  statute  commonly  so  called,  but  in 
the  constitutional  provision  which  forbids  the  impairment  of 
vested  rights,  save  for  public  purposes  and  on  due  compensation. 
The  right  which  a  stockholder  gets  on  the  purchase  of  his  share 
and  the  issue  to  him  of  the  certificate  therefor  is  such  a  vested 
right. 

It  is  contended  that  the  power  so  to  do  is  an  incidental  and  im- 
plied power,  necessary  to  the  use  of  the  other  powers  of  the  cor- 
poration, and  is  a  legitimate  means  of  raising  money  and  securing 
the  agreed  consideration  therefor.  We  have  already  conceded 
that  it  is  legitimate  to  borrow  money,  and  to  secure  the  repayment 
of  it,  with  a  compensation  for  the  use  of  it.  But  that  is  when  it  is 
done  in  such  way  as  to  put  the  burden  upon  every  share  of  stock 
alike,  and  to  enable  every  share  of  stock  to  be  relieved  therefrom 
alike ;  in  such  way  as  to  preserve  the  equality  of  right  and  privi- 
lege and  value  of  the  shares,  and  maintain  intact  the  contract 
thereto  with  the  stockholder. 

Citations  are  made  to  us  for  the  converse  of  this ;  but  they  do 
not  come  up — sometimes  in  their  facts,  sometimes  in  their  declar- 
ations— to  the  necessity  of  the  proposition.  Either  it  is  where  the 
capital  is  not  limited  and  it  is  new  shares  that  may  be  issued  with 
a  preference,  and  where  there  is  express  power  to  borrow  on  bond 
and  mortgage  (  2  Redf.  on  R\vays,  c.  33,  §§  4,  237 ;  Harrison  z\ 
Mex.  R.  W.,  12  Eng.  Rep.  793)  ;  or  the  amount  of  the  capital  has 
not  been  reached  and  such  stock  is  issued  therefrom  (Hazelhurst  v. 
Savannah  R.  R.,  43  Ga.,  53 ;  Tottan  v,  Tison,  54  id,  139)  ;  or  there 
was  legislative  authority  (Davis  ^'.  Proprietors,  8  Metcf.  321 ;  Rut- 
land R.  R.  Co.  V.  Thrall,  35  Vt.  545)  ;  or  a  restriction  to  author- 
ized capital  and  there  was  unanimous  consent  of  the  stockholders 
(Prouty  V,  M.  S.  &  N.  I.  R.  R.,  i  Hun,  663;  43  Ga.  53,  supra) ; 
or  there  was  power  to  redeem,  which  was  a  transaction  in  the 
nature  of  a  debt  (Westchester,  etc.,  R.  R.  Co.  v.  Jackson,  77  Penn. 
St.  321)  ;  or  the  opinion  was  obiter  (Bates  v.  Androscoggin  R.  R. 
Co.,  49  Maine,  491)  ;  or  it  was  the  case  of  a  subscription  for  stock 
with  a  condition  for  interest  until  the  corporation  was  in  operation 
(Richardson  z\  Vt.  &  Mass.  R.  R.  Co.,  44  Vt.  613)  ;  or  it 
was    an    action    on    a    subscription    more  favorable  to  defend- 
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ant  than  to  others  subscribers,  and  it  was  held  that  defend- 
ant could  not  set  up  the  lack  of  equality  (Evansville  R.  R. 
Co.  IK  Evansville,  15  Ind.  395) ;  or  a  solemn  determination 
of  this  question  was  not  necessary  for  the  disposal  of  the  case 
(Williston  z\  M.  S.  &  N.  I.  R.  R.  Co.,  13  Allen,  400)  ;  or  the 
issue  was  authorized  by  the  articles  of  association  {In  re  A'D.  St. 
Xav.  &  Col.  Co.,  20  L.  R.  [Eq.]  339)  ;  or  there  was  full  knowl- 
edge on  the  part  of  all  concerned  (Lockhart  v.  Van  Alstyne,  31 
Mich.  81 )  ;  or  the  power  in  the  corporate  body  was  conceded,  and 
it  was  denied  that  it  exis*^ed  in  the  directors  (McLaughlin  v. 
D.  &  M.  R.  R.,  8  «Vf.  100). 

We  will  not  say,  for  we  are  not  called  upon  here  to  say,  that 
never  can  a  corporation  rightfully,  against  the  dissent  of  a  por- 
tion of  its  stockholders,  make  some  of  the  stock  preferred ;  what 
we  assert  is  that  this  case  does  not  present  a  state  of  facts  in  which 
a  pow^er  so  to  do  exists. 

There  is  a  power  in  this  charter  to  alter,  amend,  add  to  or  repeal, 
at  pleasure,  by-laws  before  made.  It  is  argued  from  this  that  it 
was  in  the  power  of  the  corporate  body,  in  due  form  and  manner, 
to  alter  the  by-law  which  had  fixed  the  amount  of  the  capital 
stock  and  the  number  and  relative  value  of  the  shares  thereof. 
The  power  to  make  by-laws  is  to  make  such  as  are  not  inconsistent 
with  the  Constitution  and  the  law;  and  the  power  to  alter  has 
the  same  limit,  so  that  no  alteration  could  be  made  which  would 
infringe  a  right  already  given  and  secured  by  the  contract  of  the 
corporation.  Nor  was  the  power  to  alter,  to  the  extent  of  affect- 
ing the  contracted  relative  value  of  a  share,  reserved  when  the 
share  was  sold  to  the  stockholder,  so  as  to  enter  into  and  form  a 
part  of  the  contract.  An  alteration  is  a  pro  tanto  repeal ;  but  no 
private  corporation  can  repeal  a  by-law  so  as  to  impair  rights 
which  have  been  given  and  become  vested  by  virtue  of  the  by-law 
afterwards  repealed.  All  by-laws  must  be  reasonable  and  con- 
sistent with  the  general  principles  of  the  laws  of  the  land,  which 
are  to  be  determined  by  the  courts,  when  a  case  is  properly  before 
them.  The  Master,  etc.,  v.  Green,  i  Ld.  Raym.  113.  A  by-law 
may  regulate  or  modify  the  constitution  of  a  corporation,  but  can- 
not alter  it.  Rex  v.  Cutbush,  4  Burr.  2204 ;  R.  W.  Co.  v.  Allerton, 
18  Wall.  233.  The  alteration  of  a  by-law  is  but  the  making  of 
another  upon  the  same  matter.  If  the  first  must  be  reasonable  and 
in  accord  with  principles  of  law,  so  must  that  which  alters  it.  If 
then  the  power  is  reserved  to  alter,  amend,  or  repeal,  and  that  res- 
ervation enters  into  a  contract,  the  power  reserved  is  to  pass  rea- 
sonable by-laws,  agreeable  to  law.  But  a  by-law  that  will  disturb 
a  vested  right  is  not  such.  See  Gray  v.  Portland  Bank,  3  Mass. 
363;  Grant  on  Corps.  91.    And  it  differs  not  when  the  power  to 
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make  and  alter  by-laws  is  expressly  given  to  a  majority  of  the 
stockholders,  and  that  the  obnoxious  ordinance  is  passed  in  due 
form. 

It  needs  not  that  we  consider  the  position  that  the  issue  of  the 
preferred  stock  was  an  authorized  increase  of  the  capital  and  so 
legal.  It  did  not  profess  to  be ;  nor  was  it  in  fact.  For  each  share 
of  preferred  stock  given  out,  a  share  of  common  stock  was  taken 
in;  so  that  the  gross  amount  of  the  capital  stock  was  still  the 
same ;  and  so  were  the  number  of  shares  and  the  nominal  value  of 
each  share. 

We  are  therefore  of  the  opinion  that  there  was  no  power  in  / 
the  corporate  body,  nor  in  a  majority  of  the  stockholders,  to  pro- .' 
vide  by  by-law  for  the  creation  of  a  preferred  stock,  so  as  to  bind 
a  minority  of  the  stockholders  not  assenting  thereto. 

It  is  claimed  that  though  there  was  not  that  power,  as  the  facts 
now  appear,  yet  that  there  was  general  authority  conferred  by 
charter  to  create  such  a  stock ;  and  that  the  regularity  of  the  issue 
of  it  created  a  presumption  of  validity  upon  which  subsequent  pur- 
chasers had  a  right  to  rely,  and  which,  in  the  present  position  of 
parties,  cannot  be  questioned. 

It  is  a  rule  that  the  dealings  of  a  corporation,  which  on  their 
face  or  according  to  their  apparent  import  are  within  its  powers, 
are  not  to  be  regarded  as  illegal  and  unauthorized,  without  some 
evidence  tending  to  show  that  they  are  of  that  character.  Chau- 
tauqua Bank  v.  Risley,  19  N.  Y.  369.  It  is  another  rule,  that  acts 
done  by  a  corporation,  which  presuppose  the  existence  of  other 
acts  to  make  them  legally  operative,  are  presumptive  proofs  of  the 
latter.  Nelson  v,  Eaton,  26  N.  Y.  410.  And  it  may  be  that  where 
a  corporate  act  is  within  the  general  power  of  the  corporation,  and 
its  invalidity  arises  from  something  not  apparent  in  the  grant  of 
power  to  the  body,  and  which  is  extrinsic  thereto,  that  one  deal- 
ing with  the  corporation  in  ignorance  of  that  which  vitiates  will 
not  be  affected  thereby.  We  need  not  rest  there  further  than  such 
principle  is  involved  in  the  next  topic  which  we  consider.  We 
have  not  definitely  passed  upon  the  question  whether  this  corpora- 
tion had  power  in  the  first  instance  to  divide  its  stock  into  pre- 
ferred and  common ;  and  that  would  need  to  be  settled  before  dis- 
posing of  the  proposition  just  noticed. 

But  there  remains  a  serious  question;  whether,  though  there 
was  at  the  outstart  a  minority  of  the  stockholders  who  gave  no 
assent  to  the  corporate  act,  there  has  not  been  such  tacit  acqui- 
escence and  delay  in  action  by  that  minority  as  to  amount  to  in- 
defensible laches  and  estoppel  upon  those  who  constituted  it  and 
their  assigns.  In  our  judgment  there  has ;  and  we  find  here  a  safe 
place  on  which  to  rest  our  decisions  of  these  cases.    The  findings 
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show  that  the  by-laws  empowering  the  creation  and  issue  of  the 
preferred  stock  were  authorized  at  a  stockholders*  meeting  regu- 
larly called  and  held  and  conducted:  that  the  stock  was  at  once 
offered  for  subscription  to  all  of  the  stockholders ;  that  a  circular 
informing  thereof  was  issued  by  authority  and  distributed  to  the 
stockholders ;  that  though  all  of  them  did  not  avail  themselves  of 
the  chance  to  take  it,  it  was  not  because  the  chance  was  not 
known ;  a  large  number  of  them  did  subscribe,  and  paid  money  for 
the  privilege  to  the  corporation,  and  that  money  went  into  the 
assets  and  business  of  the  company ;  certificates  for  the  preferred 
stock  were  thereupon  issued,  and  it,  as  well  as  the  common  stock, 
w-as  dealt  in  by  the  public ;  sales  were  made  of  the  two  kinds  openly 
at  the  Stock  Exchange,  at  prices  for  the  one  larger  than  for  the 
other,  and  quoted  in  the  daily  public  prints;  and  from  year  to 
year  for  four  years  the  annual  reports  of  the  directors  to  the  stock- 
holders spoke  of  the  two  kinds  of  stock.  There  was  ample  knowl- 
edge, or  means  of  knowledge,  on  the  part  of  all  stockholders,  of 
the  action  of  the  corporation  in  the  creation  of  the  two  kinds  of 
stock,  of  the  issue  of  certificates  for  the  preferred  stock,  of  the 
entry  of  that  stock  into  the  channels  of  trade,  of  the  public  deal- 
ings in  it  at  the  especial  marts  for  the  sale  of  such  property,  and 
of  the  continued  recognition  of  its  existence  and  validity  by  the 
company  and  the  public.  It  is  not  to  be  conceived  that  the  own- 
ers of  the  common  stock  of  this  corporation  did  not  have  actual 
knowledge  that  there  had  been  created  a  stock  having  ostensibly 
greater  right  and  value  than  their  own,  and  that  it  had  gone  into 
the  market  and  was  dealt  in  by  the  public  interested  in  the  validity 
of  it.  For  the  lapse  of  four  years,  however,  there  was  no  action 
of  the  company,  or  of  an  individual  stockholder,  to  have  a  judicial 
declaration  that  the  company  had  exceeded  its  powers  in  the  crea- 
tion of  the  stock,  and  that  it  was  invalid.  We  think  that  these 
facts,  most  of  which  are  set  forth  in  the  findings  in  two  of  the 
cases,  warrant  the  conclusion  of  the  law  therein,  that  the  stock- 
holders, by  acquiescing  in  the  action  of  the  corporation  in  making 
the  preferred  stock,  have  ratified  and  assented  thereto,  and  that  . 
the  same  is  15!nding  on  them  by  reason  of  such  assent  and  ratifica-  \ 
tion.  ' 

In  the  application  of  the  doctrine  of  ultra  vires,  it  is  to  be  borne 
in  mind  that  it  has  two  phases :  one  where  the  public  is  concerned ; 
one  w^here  the  question  is  between  the  corporate  body  and  the 
stockholders  in  it,  or  between  it  and  its  stockholders,  and  third 
parties  dealing  with  it  and  through  it  with  them.  When  the  pub- 
lic is  concerned  to  restrain  a  corporation  within  the  limit  of  the 
power  given  to  it  by  its  charter,  an  assent  by  the  stockholders  to 
the  use  of  unauthorized  power  by  the  corporate  body  will  be  of  no 
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avail.  When  it  is  a  question  of  the  right  of  a  stockholder  to  re- 
strain the  corporate  body  within  its  express  or  incidental  powers, 
the  stockholder  may  in  many  cases  be  denied,  on  the  ground  of 
his  express  assent  or  his  intelligent  though  tacit  consent  to  the 
corporate  action.  If  there  be  a  departure  from  statutory  direc- 
tion, which  is  to  be  considered  merely  a  breach  of  trust  to  be  re- 
strained by  a  stockholder,  it  is  pertinent  to  consider  what  has  been 
his  conduct  in  regard  thereto.  A  corporation  may  do  acts  which 
affect  the  public  to  its  harm,  inasmuch  as  they  are  per  se  illegal 
or  are  malum  prohibitum.  Then  no  assent  of  stockholders  can 
validate  them.  It  may  do  acts  not  thus  illegal,  though  there  is 
want  of  power  to  do  them,  which  affect  only  the  interest  of  the 
stockholders.  They  may  be  made  good  by  the  assent  of  the  stock- 
holders, so  that  strangers  to  the  stockholders  dealing  in  good 
faith  with  the  corporation  will  be  protected  in  a  reliance  upon 
those  acts.  The  instance  put  in  Bissell  v.  Mich.  So.,  etc.,  R.  R. 
Co.,  22  N.  Y.  269,  is  illustrative.  A  bank  has  no  authority  from 
the  State  to  engage  in  benevolent  enterprises ;  and  a  subscription, 
though  formally  made,  for  a  charitable  object  would  be  out  of 
its  powers;  but  it  would  not  be  otherwise  an  illegal  act;  yet  if 
every  stockholder  did  expressly  assent  to  such  an  application  of 
the  corporate  funds,  though  it  would  still  be  in  one  sense  ultra 
vires,  no  wrong  would  be  done,  no  public  interest  harmed;  and 
no  stockholder  could  object,  or  claim  that  there  was  an  infringe- 
ment of  his  rights,  and  have  redress  or  protection.  Such  an  act, 
though  beyond  the  power  given  by  the  charter,  unless  expressly 
prohibited,  if  confirmed  by  the  stockholders  could  not  be  avoided 
by  any  of  them  to  the  harm  of  third  persons.  This  arises  from 
the  principle  that  the  trust  for  stockholders  is  not  of  a  public 
nature.  Per  Willes,  J.,  Taylor  v.  C.  &  M.  Railway  Co.,  2  L.  R. 
(Exch.)  390.  These  questions  have  been  so  much  discussed  that 
we  need  not  amplify.  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  63 ; 
Phosphate,  etc.,  Co.  v.  Green,  L.  R.  (7  Com.  PI.)  43;  Evans  v. 
Smallcombe,  L.  R.  (3.  H.  of  L.)  249. 

It  was  not  expressly  prohibited  by  the  charter,  or  by  any  stat- 
ute, to  this  corporation  to  classify  the  shares  of  its  capital  stock,  so 
that  one  class  should  have  greater  right  and  value  than  another. 
It  was  not  malum  in  se  so  to  do,  unless  it  was  that  a  vested  right 
was  thereby  affected :  but  that  was  not  a  public  evil,  it  was  a 
wrong  that  affected  private  persons  only,  and  one  which  they 
might  assent  to.  This  case  is  thus,  without  the  principle  of  Ash- 
bury  Railway  Co.  v,  Riche,  7  Eng.  &  I.  App.  (L.  R.)  653,  where 
the  act  was  expressly  prohibited.  And  where  third  parties  have 
dealt  with  the  company,  relying  in  p^ood  faith  upon  the  existence 
of  corporate  authority  to  do  an  act,  there  it  is  not  needed  that  there 
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be  an  express  assent  thereto  on  the  part  of  stockholders  to  work 
an  equitable  estoppel  upon  them.  Their  conduct  may  have  been 
such,  though  negative  in  character,  as  to  be  taken  for  an  acqui- 
escence in  the  act ;  and  when  harm  would  come  to  such  third  par- 
ties if  the  act  were  held  invalid,  the  stockholders  are  estopped  from 
questioning  it.  We  suppose  acquiescence  or  tacit  assent  to  mean 
the  neglect  to  promptly  and  actively  condemn  the  unauthorized 
act,  and  to  seek  judicial  redress,  after  knowledge  of  the  committal 
of  it,  whereby  innocent  third  parties  have  been  led  to  put  them- 
selves in  a  position  from  which  they  cannot  be  taken  without  loss. 
It  is  the  doctrine  of  equitable  estoppel,  which  applies  to  mem- 
bers of  corporate  or  associated  bodies,  as  well  as  to  persons  act- 
ing in  a  natural  capacity.  2  Story  Eq.  Jun,  §  1539.  It  is  said 
that  there  is  no  question  here  between  the  stockholders  and  third 
parties ;  that  it  is  a  question  between  a  minority  of  the  stockhold- 
ers and  a  majority  of  them  or  the  assignees  of  that  majority,  and 
so  all  stockholders.  True,  it  is  a  question  at  this  time  between 
the  holders  of  preferred  stock  and  of  common  stock ;  but  it  is  a 
(|uestion  of  what  were  the  rights  which  those  preferred  stock- 
holders took  on  when  they  were  strangers  to  the  corporation  and 
third  parties  as  between  it  and  the  common  stockholders  in  it. 
They  were  not  stockholders,  nor  the  assignees  of  stockholders, 
until  as  third  parties  they  bought  in  the  market  shares  of  the  pre- 
ferred stock  and  parted  with  their  money  therefor.  It  was  as  third 
parties  that  they  in  good  faith  relied  in  that  action  of  the  cor- 
porate body ;  and  so  the  question  is  between  them  as  such  and  the 
common  stockholders,  whether  they  shall  have  that  right  in  the 
corporation  which  they  thought  they  were  to  get  when  they  went 
into  the  market  and  bought  the  right  of  being  a  stockholder. 

In  our  view  of  the  matter,  a  holder  of  common  stock  had  an 
equitable  right  to  restrain  the  privileged  payment  to  a  preferred 
stockholder  from  the  profits  of  the  company,  and  to  have  the  con- 
tract therefor  declared  invalid.  It  was  his  duty  to  have  been 
prompt  in  his  application  to  the  courts  for  that  relief,  before  evil 
could  fall  upon  innocent  parties;  and  where  application  to  the 
courts  therefor  has  been  delayed  by  his  neglect,  and  advantages 
have  been  gained  by  the  corporate  body,  assistance  should  be 
denied.  Zabriskie  v.  Qeveland  R.  R.  Co.,  23  How.  (U.  S.) 
395-398;  Evans  v,  Smallcombe,  3  H.  of  L.  Cas.  (L.  R.)  249.  It 
is  said  that  the  common  stockholder  should  have  some  time  in 
which  to  seek  relief.  It  is  enough  to  say  in  answer  that  four 
>ears  at  least  went  by  before  a  holder  of  common  stock  asked  for 
the  aid  of  the  courts,  and  then  not  until  a  holder  of  preferred 
stock  asked  that  aid  to  restrain  proposed  corporate  action  meant 
to  put  the  common  stock  upon  an  equality  with  his  own. 
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It  is  true  that,  as  a  rule,  the  assignee  of  corporate  stock  takes 
no  greater  right  than  his  assignor  had  to  give,  and  is  subject  to  all 
the  equities  which  burden  the  assignor.  It  may  be  that  there 
are  some  holders  of  preferred  stock  who  were  the  first  holders 
thereof,  and  some  who  became  at  an  early  date  owners  of  it  by 
assignment  from  the  first  holders.  As  to  those  there  is  some 
plausibility  in  the  contention  of  the  common  stockholder  that  they 
may  not,  in  a  legal  sense,  be  injuriously  affected  by  his  delay, 
thought  the  court  should  order  the  preferred  stock  to  be  called  in 
and  concelled.  But  the  prayer  for  judgment  is  that  all  of  the 
preferred  stock,  in  whose  hands  soever  it  may  be,  be  so  dealt  with 
or  for  action  equivalent  thereto.  Many,  probably  most  of  the 
holders  of  it,  have  become  so  after  it  had  been  some  time  on  the 
market,  notoriously  dealt  in  as  a  valid  and  recognized  issue,  and 
at  prices  greater  than  that  at  which  the  common  stock  ruled, 
and  greater  than  would  be  restored  to  the  holder  by  any  mode  of 
equalization  now  suggested.  The  difference  in  the  market  price 
of  the  two  kinds  of  stock  is  here  noticed  only  as  being  a  notori- 
ous fact,  which  could  not  fail  to  meet  the  attention  of  holders  of 
common  stock,  and  to  call  upon  them  for  prompt  action,  if  they 
ever  meant  to  question  the  validity  of  the  preferred  stock ;  and  as 
showing  that  the  equalization  of  the  two  kinds  of  stock,  upon  the 
basis  of  making  good  for  the  payment  of  five  dollars  per  share, 
at  which  the  preference  was  first  subscribed  for,  would  not  restore 
many  preferred  holders  to  the  position  in  which  they  once  stood. 
It  is  not  practicable  to  adjudge  that  one  or  some  shares  be  called 
in  and  cancelled,  or  equalized  with  the  common  stock,  without  all 
are  so  treated ;  and  to  treat  all  thus  would  be  to  do  an  injury  to 
some  persons  who  have  acted  in  reliance  upon  the  doings  of  the 
company,  which  have  been  until  now  unquestioned  by  the  com- 
mon stockholders. 

Nor  can  the  issue  of  the  preferred  stock,  with  the  privilege 
attached  to  it,  be  said  to  be  an  executory  contract.  It  is  so  only 
in  a  part  of  it  which  it  remains  for  the  corporation  to  do.  The 
first  holders  of  it  made  their  subscriptions  and  paid  the  stipulated 
price ;  and  so  they  executed  the  contract  on  their  part,  and  the  cor- 
poration and  the  common  stockholder  got  the  benefit  of  the  execu- 
tion. The  stock  has  been  issued  and  gone  into  the  channels  of 
trade.  The  price  paid  for  the  privilege  held  out  by  the  offer  of 
preferred  stock  went  into  the  funds  of  the  corporation,  gave  it  re- 
lief from  its  needs,  and  aided  in  putting  it  upon  a  course  of  pros- 
perity which  enhanced  the  value  in  market  not  only  of  the  pre- 
ferred, but  of  the  common  stock.  The  contract  has  been  executed 
in  its  essential  parts ;  there  remains  to  be  done  only  what  is  a  con- 
sequence of  it,  the  result  of  the  purchase  of  the  stock  on  the  one 
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side,  and  the  sale  of  it  on  the  other.  That  can  scarcely  be  called 
a  contract  yet  to  be  executed,  in  the  application  to  it  of  the  doc- 
trine of  ultra  vires,  whereby  one  party  to  it  has  received,  and  used 
for  its  purposes,  the  stipulated  consideration,  and  has  given  to  the 
other  a  right  which  he  may  sell  in  the  market.  The  vendees  can- 
not be  put  back  to  the  situation  in  which  they  were  when  they 
bought,  by  any  terms  proposed  by  the  corporation  or  the  common 
stockholders.  Both  parties  would  not  now  have  the  same  position 
as  if  no  contract  had  been  made.  63  N.  Y.,  supra;  De  Groff  v. 
Am.  Linen  Thread  Co.,  21  N.  Y.  127;  22  id.,  supra. 

We  have  before  made  mention  of  the  position  that  the  transac- 
tion was  unconscionable  and  extortionate.  Looking  at  it  now,  it 
seems  to  be  so.  In  consideration  of  five  dollars  paid,  the  com- 
pany undertook  to  repay  seven  dollars  yearly  for  all  time,  if  there 
should  be  enough  earned  to  do  so ;  which  will  be  an  enormous  re- 
turn. It  is  difficult  to  enter  into  the  exact  condition  of  things  at 
the  date  of  the  transaction,  and  to  estimate  the  propriety  of  such  a 
bargain.  It  may  be  that  the  prospect  of  earnings  at  all,  or  enough 
to  fulfill  the  undertaking,  was  too  remote  to  be  probable ;  and  that 
it  was  a  desperate  chance  that  was  taken  by  those  who  subscribed. 
There  is  some  reason  to  suppose  so,  from  the  fact  that  the  chance 
was  offered  to  all  stockholders,  and  that  so  many  did  not  take  it, 
though  it  now  appears  so  preposterously  advantageous.  However 
that  may  be,  an  unconscionable  arrangement  will  not  be  disturbed 
when  there  has  been  ratification  of  it  with  knowledge  of  all  its 
bearings,  after  time  has  been  had  for  consideration,     i  Story  Eq. 

Jur-.  §  345. 
It  is  now  left  to  apply  our  conclusions  to  the  disposition  of  the 

three  cases  before  us. 

It  follows  from  them  that  in  the  suit  of  William  S.  Hoyt  v. 
The  Quicksilver  Mining  Co.,  George  L.  Kent  and  others,  the 
order  of  the  General  Term  of  the  Second  Department,  denying 
a  new  trial,  should  be  affirmed ;  and  that  the  judgment  of  the 
Special  Term,  dismissing  the  complaint  on  the  merits  and  enjoin- 
ing the  plaintiff  and  all  in  like  category,  and  declaring  the  defend- 
ant, George  L.  Kent,  and  all  in  like  category  entitled  to  receive  in- 
terest as  set  forth  in  the  judgment ;  and  declaring  that  the  plaintiff 
and  all  in  like  category  not  entitled  to  receive  net  earnings,  except 
as  therein  set  forth ;  and  that  the  defendant,  the  company,  render 
an  account  as  therein  set  forth ;  and  that  the  defendant,  Kent,  re- 
cover his  costs,  should  be  affirmed  with  costs.  That  in  the  suit 
of  George  L.  Kent  v.  The  Quicksilver  Mining  Co.,  David  King, 
Jr.,  and  others,  the  order  of  the  General  Term  of  the  Second  De- 
partment, denying  a  motion  for  a  new  trial,  should  be  affirmed ; 
and  that  the  judgment  of  the  Special  Term,  so  far  as  it  agree* 
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with  the  preceding  statement  herein,  should  be  affirmed ;  and  that 
the  plaintiff,  Kent,  recover  his  costs  of  the  defendant  company. 
In  the  suit  of  George  L.  Kent  v.  The  Quicksilver  Mining  Co., 
Daniel  Drew,  and  others,  the  Special  Term  gave  judgment  for  the 
plaintiff,  with  costs,  which  was  correct.  That  judgment,  in  its 
terms,  bound  only  the  parties  to  it.  The  General  Term  of  the 
First  Department  in  rendering  judgment,  in  some  phrases  thereof 
went  beyond  the  scope  of  that  of  the  Special  Term,  and  by  gen- 
eral description  declared  that  persons  not  parties  to  the  suit,  in  any 
way,  were  estopped  if  they  gave  a  stockholder's  vote  for  the  reso- 
lution of  February  24,  1870,  or  if  they  assented  thereto,  or  in  any 
way  ratified  it ;  but  the  General  Term  also  affirmed  in  all  things 
the  judgment  of  the  Special  Term.  We  think  that  the  General 
Term  did  not  mean  that  persons  not  parties  to  the  suit  should  bje 
bound  by  the  judgment;  that  the  part  of  its  judgment  operative 
upon  persons  concerned  is  that  which  affirms  the  judgment  of  the 
Special  Term.  The  judgment  of  the  General  Term  should  there- 
fore be  affirmed. 

All  concur. 

Judgment  accordingly. 
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In  Chancery,  Before  Sir  Richard  Malins,  V.  C,  April  24, 

1875. 

[Reported  in  Law  Reports,  20  Equity  Cases  59.] 

This  was  an  adjourned  summons,  on  the  application  of  the 
liquidators  of  the  Bangor  &  Portmadoc  Slate  &  Slab  Co.,  that  they 
might  be  at  liberty  to  distribute  the  surplus  assets  of  the  company 
in  their  hands  on  such  conditions  and  in  such  manner  as  the  court 
should  think  fit.  The  company  was  formed  in  February,  1857, 
with  a  capital  of  £105,000,  divided  into  5250  shares  of  £20  each, 
for  working  certain  slate  mines  in  North  Wales. 

By  the  articles  of  association  it  was  provided  as  follows : 

"11.  The  company  in  general  meeting  may  increase  its  capital 
to  such  amount  and  upon  such  terms  and  either  with  or  without 
special  privileges  or  preferences  to  the  holders  of  the  shares  in 
such  increased  capital,  as  it  may  from  time  to  time  deem  expe- 
dient, and  the  same  shall  be  increased  accordingly." 

"  16.  Such  increased  capital  shall  be  raised  by  the  issue  of  new 
shares  of  such  amount  as  the  company  in  general  meeting  may 
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determine  upon,  and  shall  be  subject  to  the  several  provisions 
hereinbefore  contained,  in  the  same  manner  as  if  it  had  been  part 
of  the  original  capital." 

At  an  extraordinary  general  meeting  of  the  company,  held  on 
the  21  st  of  April,  1863,  the  following  resolution  was  passed : 

"  That  further  capital  of  £52^0  be  raised  by  the  issue  of  a  like 
number  of  preference  shares  of  ii  each,  entitled  to  a  preferential 
interest  of  10  per  cent,  per  annum,  the  amount  of  such  shares  (or 
such  part  thereof  as  may  have  been  paid  up)  to  be  repaid  on  six 
months'  notice  to  expire  at  any  time,  with  25  per  cent,  bonus; 
such  payment  of  interest,  repayment,  and  bonus  to  take  place 
before  any  dividend,  interest,  or  other  money  is  payable  to  the 
original  shareholders  of  the  company,  and  at  such  time  as  may  be 
determined  by  resolution  of  a  general  meeting  called  for  that 
purpose,  but  at  which  only  the  holders  of  original  shares  shall  have 
votes." 

In  April,  1870,  the  company  was  wound  up  voluntarily,  and  the 
voluntary  winding  up  was  continued  under  supervision  by  an 
order  made  in  July,  1870.  The  liquidators  had  paid  all  the  debts 
of  the  company,  and  they  had  now  a  surplus  in  hand  of  £4594,  to 
be  distributed  among  the  shareholders  in  such  proportion  as  the 
court  should  direct. 

Higgins,  Q.  C,  and  Key  for  the  preference  shareholders. 

/.  Pearson,  Q.  C,  and  Tremlett  for  the  trustees  of  the  Ban- 
gor mining  property. 

Glasse,  Q.  C,  and  Loughborough  for  the  ordinary  shareholders, 

Reginald  Hughes  for  the  official  liquidators. 

Malins,  Vice-Chancellor.  The  law  is  settled  that  where  a 
company  is  formed  with  a  provision  as  to  raising  additional  capi- 
tal, they  cannot  create  preference  stock  or  shares  unless  they  have 
express  power  to  do  so.  It  was  not  doubted  in  Hutton  v,  Scar- 
borough Hotel  Co.,  2  Dr.  &  Sm.  514,  521,  and  in  Melhado  v,  Ham- 
ilton, 21  W.  R.  619,  that  if  the  articles  authorized  the  raising  of 
preference  shares,  not  only  as  to  dividend,  but  as  to  capital,  in  the 
event  of  breaking  up,  then  the  company  might  pass  such  a  resolu- 
tion as  would  effect  their  object. 

The  question  is  whether  the  articles  in  this  case  do  authorize  the 
company  to  charge  their  property  not  only  with  a  preferential 
pa>Tnent  of  dividend,  but  also  of  capital,  in  case  of  the  company 
being  wound  up. 

It  is  not  disputed  in  this  case  that  they  had  power  to  give  a 
preferential  dividend,  and  the  only  question  is  as  to  the  capital. 
It  is  clear  to  me  that  the  articles  of  association  did  authorize  the 
creation  of  preference  shares,  having  such  privileges  as  the  com- 
pany should  think  fit,  including  a  preference  in  every  respect,  both 
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as  to  dividend  and  as  to  capital ;  and  it  seems  highly  probable  that 
unless  a  company  could  give  such  preference,  they  would  fre- 
quently be  unable  to  raise  the  money  they  require  for  the  under- 
taking. 

Then  the  only  remaining  question  is  whether  they  have  exer- 
cised their  power  in  such  a  manner  as  to  give  a  preference  as  to 
capital  as  well  as  dividend.  That  depends  upon  the  resolution 
of  April,  1863,  and,  from  the  terms  of  that  resolution,  I  am  quite 
clear  that  the  power  was  executed,  and  that  a  priority  was  given  to 
the  new  shareholders.  The  surplus  assets  must  therefore  be  dis- 
tributed among  the  preference  shareholders  pro  rata,  in  repayment 
of  their  capital  and  interest,  in  accordance  with  the  resolution  of 
April,  1863,  in  priority  to  the  ordinary  shareholders.  I  think  the 
trustees  are  entitled  to  the  indemnity  they  require.  The  costs  of 
all  parties  are  to  be  paid  out  of  the  estate. 


Section  IV. — For  What  and  at  What  Valuation  Shares  of 

Stock  May  Be  Issued. 

DAVID    C,    VAN    COTT,    Receiver,    etc.,    Respondent,    v, 
JAMES  A.  VAN  BRUNT,  Impleaded,  etc.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  November  16,  1880. 

[Reported  in  82  New  York  Reports  535,] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Second  Judicial  Department,  affirming  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently  in 
the  opinion. 

Enos  N,  Taft  for  appellant. 

Benjamin  C  Hitchings  for  respondent. 

Miller,  J.  The  plaintiff,  as  receiver  of  the  Hudson  Avenue 
Railroad  Company,  in  his  complaint  claims  to  recover  of  the  de- 
fendant, Van  Brunt,  and  one  Slaght,  as  stockholders  of  said 
company,  on  account  of  unpaid  stock  held  by  them  respectively. 
It  is  alleged  that  the  defendant,  Van  Brunt,  was  president,  direc- 
tor, and  principal  manager,  and  Slaght  a  director,  of  said  com- 
pany; that  the  management  of  the  corporation  from  the  com- 
mencement was  fraudulent  and  illegal  toward  the  corporation  and 
its  creditors,  and  an  accounting  is  asked  of  the  assets,  debts,  and 
liabilities,  and  of  the  stock  held  by  said  defendants  and  the 
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amounts  unpaid  thereon ;  also  of  the  amount  of  the  paid-up  capital 
of  the  company,  and  of  the  debts  incurred  and  owing  by  the 
company  while  the  defendants  were  such  directors.  It  is  also 
demanded  that  the  defendants,  as  stockholders,  may  be  adjudged 
to  pay  up  what  is  unpaid  on  their  stock,  or  such  amount  as  may 
be  necessary  to  pay  up  the  debts  of  the  company,  and  that  they 
may  be  compelled  to  pay  the  excess  of  debts  incurred  while  they 
were  directors,  without  their  dissent,  according  to  law,  over  and 
above  three  times  the  amount  of  capital  actually  paid  up.  The 
Special  Term  found,  among  other  things,  that  defendant,  Van 
Brunt,  who  only  appeals — the  action  having  been  discontinued  as 
10  Slaght,  since  the  interlocutory  decree — was  the  holder  of  five 
hundred  and  four  shares  of  stock,  upon  which  the  whole  amount 
of  the  par  value  was  never  paid,  and  upon  which  no  payments 
had  been  made,  except  that  he,  being  president,  made  an  agree- 
ment with  one  Cowperthwaite  to  build  and  equip  a  portion  of 
the  road  for  a  certain  sum  in  stock  and  for  a  certain  sum  in  bonds, 
which  contract  immediately  afterward  was  assigned  to  Van 
Brunt;  that  the  stock  and  bonds  were  issued  accordingly,  and 
that  Van  Brunt  and  others  associated  with  him  built  and  equipped 
the  portion  of  the  road  referred  to  at  an  expense  less  than  the 
amount  in  stock  and  bonds  prescribed  by  the  contract,  and  that 
said  Van  Brunt  has  ever  since  held  four  hundred  and  seventy-five 
shares  of  said  stock;  that  the  contract  with  Cowperthwaite  was 
not  made  with  the  intention  of  being  performed  by  him,  but  of 
being  transferred  to  the  defendant,  Van  Brunt ;  and  that  the  ar- 
rangement was  promoted  by  the  said  Van  Brunt,  as  president  and 
director  of  the  company,  with  a  view  of  enabling  the  latter,  and 
persons  who  might  associate  with  him,  to  build  and  partially  equip 
a  portion  of  the  road  and  to  receive  stock  and  bonds  of  the 
company  to  an  amount,  at  the  par  value  thereof,  greatly  in  excess 
of  the  actual  amount  which  it  would  cost  or  which  it  was  worth. 
The  court  also  found  that  the  defendant.  Van  Brunt,  was,  at 
the  time  of  the  dissolution  of  the  company,  and  has  since  been 
also,  the  holder  of  twenty-nine  other  shares  of  the  stock  of  said 
company,  no  part  of  which  had  been  paid,  except  twenty-five  per 
cent,  on  two  shares.  It  was  further  found  that  during  the  defend- 
ant, Van  Bnmt's,  administration  as  president  and  director,  stock 
and  bonds  were  issued  to  a  large  amount,  and  that  a  greater  part 
of  said  stock  and  bonds  were  diverted  from  their  legitimate  use 
and  disposed  of  by  him  in  violation  of  his  duty  as  president  and 
director.  As  conclusions  of  law,  among  others,  the  court  found 
that  the  scheme  or  arrangement  for  building  and  equipping  of  the 
road  was  fraudulent  against  the  company  and  its  creditors ;  that 
the  defendants,  as  holders  of  the  unpaid  stock,  were  only  entitled 
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to  have  credited,  as  a  payment  thereon,  the  actual  outlay  paid  or 
incurred  for  the  work  and  materials  and  running  stock  or  equip- 
ments furnished  by  them  in  good  faith,  and  held  that  the  defend- 
ants were  liable  for  the  amount  of  the  unpaid  stock  held  by  ihem. 

The  important  question  to  be  determined  in  this  case  is  whether 
the  defendant,  Van  Brunt,  was  liable  to  pay  for  the  stock  held  by 
him,  for  which  he  did  not  actually  subscribe,  at  the  par  value 
thereof?  Most  of  the  stock  was  received  under  the  agreement 
with  Cowperthwaite  to  build  and  equip  a  portion  of  the  road,  and 
in  consideration  thereof.  The  right  of  the  officers  of  a  railroad 
corporation  to  enter  into  an  agreement  to  build  its  road  and  pay 
for  the  construction  of  the  same  in  stock  or  bonds  cannot  be  seri- 
ously questioned,  and  contracts  of  this  description  are  frequently 
made  for  such  a  purpose.  In  Ang.  &  Ames  on  Corporations  (sec. 
590a),  it  is  laid  down :  "  An  agreement  is  often  made  by  railroads 
to  pay  the  persons  building  them  a  certain  proportion  of  the  con- 
tract price  in  stock.  Under  such  a  contract  the  contractor  is  en- 
titled to  the  proportion  in  stock  at  its  current  market  value  at  the 
time  payment  should  have  been  made.  And  if  the  stock  depreciate 
so  that  it  has  no  market  value,  the  amount  agreed  to  be  paid  in 
stock  must  be  paid  in  money."  See  Hart  v.  Lauman,  29  Barb. 
410;  Moore  v,  H.  R.  R.  R.  Co.,  12  id,  156;  Porter  v,  Buckfield 
Branch  R.  R.,  32  Me.  539.  If  a  contract  can  be  made  to  pay  in 
part  for  building  a  portion  of  the  road,  it  may  also  be  made  to  pay 
for  the  whole  thereof  in  like  manner ;  and  there  is  no  valid  ground 
for  claiming  that  where  the  contractor  is  entitled  to  stock  at  its 
market  value  he  would  be  liable  for  the  difference  between  the 
market  value  and  the  par  value  thereof.  There  is  no  evidence  in 
the  record  before  us  to  establish  affirmatively  that  the  value  of  the 
work  done  and  materials  furnished  was  less  than  the  fair  and  just 
value  of  the  stock,  or  that  the  road  built  and  equipped  was  worth 
less  than  said  stock.  In  fact  the  testimony  shows  that  the  amount 
expended  exceeded  the  actual  value  of  the  stock  and  bonds  which 
were  received  in  consideration  of  the  same. 

The  evidence  also  established  that  the  stock  never  had  any 
market  value  whatever.  It  is  true  that  some  of  the  bonds  were 
disposed  of  at  fifty  and  sixty-five  cents  upon  the  dollar  and  less, 
and  in  some  instances  by  throwing  in  stock  to  the  same  amount 
and  one-half  more,  and  in  one  instance  taken  at  par  in  part  pay- 
ment of  a  debt;  but  they  were  intrinsically  valueless,  and  after 
a  while  were  sold  for  only  a  nominal  sum,  until  at  last  no  one 
outside  of  the  company  would  take  either  the  bonds  or  stock  at 
any  real  price.  The  arrangement  for  the  building  of  the  road  was 
made  after  full  deliberation  and  consultation,  with  the  knowledge 
and  approval  of  all  the  directors  and  stockholders.  It  was  assented 
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to  as  the  only  means  furnished,  and  the  only  offer  which  could  be 
obtained  from  any  one  to  insure  the  construction  of  the  railroad. 
It  was  the  best  thing  which  could  be  done  under  the  circum- 
stances, was  entirely  satisfactory,  and  made  most  clearly  without 
any  intention  to  defraud  the  company  or  its  creditors,  and  in 
perfect  good  faith.  It  is  difficult  to  see  how  the  creditors  could 
be  defrauded  when  all  the  property  which  the  company  ever  had 
remained  in  its  possession  and  under  its  control.  In  view  of  the 
facts  presented,  no  sufficient  reason  appears  why  the  stock  held  by 
Van  Brunt  and  not  subscribed  for  by  him  should  be  treated  and 
regarded  as  full  paid-up  stock.  It  was  evidently  intended  by  the 
parties  that  it  should  not,  and  such  was  manifestly  the  agreement 
by  which  the  stock  was  transferred  in  payment  of  the  building  of 
a  portion  of  the  road.  If  the  rule  be  once  established  that  no 
agreement  can  be  made  to  build  railroads  by  the  transfer  of  stock 
or  bonds  to  the  contractor,  without  rendering  him  liable  for  the 
par  value  thereof,  it  would  seriously  interfere  with  the  construc- 
tion of  enterprises  of  this  description,  and  would  prevent  the 
building  of  many  railroads.  We  are  unable  to  discover  any  reason 
why  stock  and  bonds  may  not  be  transferred  to  a  contractor  to 
pay  for  the  building  of  a  railroad  where  the  contract  is  made  in 
good  faith  and  with  no  fraudulent  intent,  although  such  stock  or 
bonds  should  prove  to  be  worth  even  more  than  the  amount  al- 
lowed for  the  same. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event.^ 

All  concur,  except  Earl,  J.,  dissenting. 

Judgment  reversed. 


LIEBKE  et  ai,  Appellants,  v,  KNAPP. 
In  the  Supreme  Court  of  Missouri,  October  Term,  1883. 

[Reported  in  79  Missouri  Reports  22.] 

Appeal  from  St.  Louis  Court  of  Appeals. 

Affirmed. 

Geo.  M,  Stewart  and  /.  H.  Wieting  for  appellants. 

Glover  &  Shepley  for  respondents. 

Sherwood,  J.  The  plaintiffs,  under  the  provisions  of  the  stat- 
ute, moved  the  Circuit  Court  that  execution  issue  against  the  de- 
fendants, claiming  that  the  latter  were  the  holders  of  certain 
shares  of  unpaid  stock  in  the  Illinois  &  St.  Louis  Bridge  Co. 

The  contract  made  with  the  bridge  company,  as  evidenced  by 
a  communication  addressed  by  John  Knapp  to  C.  K.  Dickson, 

*  A  portion  of  the  opinion  has  been  omitted. — Ed. 
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president  of  that  company,  and  his  reply  thereto,  is  set  forth  in  the 
following  letters,  both  bearing  date  September  30,  1867 : 

John  Knapp  to  C.  K.  Dickson,  president  of  the  bridge  company : 

**  I  am  desirous  of  becoming  an  associate  in  the  bridge  company, 
and  hereby  authorize  you  to  propose  my  name  for  that  purpose, 
and  if  elected  will  take  $20,000  of  stock  of  said  company." 

On  the  same  day  C.  K.  Dickson,  as  president,  addressed  the 
following  letter  to  John  Knapp : 

"  This  is  to  certifythat  your  proposition  to  subscribe  for$20,ooo 
of  the  stock  of  the  bridge  company  is  made  with  the  express 
understanding  that  the  first  $5000  of  said  subscription  is  to  be 
deemed  as  paid  in  full  by  you.  When  a  call  is  made  on  the  stock- 
holders beyond  $5000  or  twenty-five  per  cent,  of  their  subscrip- 
tion, you  will  be  expected  to  pay  such  calls,  or  to  notify  me  of 
your  decision  to  limit  your  subscription  to  $5000,  instead  of 
$20,000,  when  your  interest  in  the  company  will  be  limited  to  that 
sum,  which  will  be  deemed  full-paid  stock." 

The  subscription  thus  made  was  subsequently  enlarged  to 
$25,000  and  transferred  to  the  joint  names  of  the  defendants.  All 
of  the  amount  thus  subscribed  was  paid  on  calls  from  time  to 
time,  except  the  $5000,  for  which  a  credit  was  duly  g^ven  and 
entered  on  the  books  of  the  company,  after  the  services  for  which 
the  credit  was  allowed  had  been  rendered. 

The  Circuit  Court,  on  hearing  the  evidence  adduced,  found  for 
the  defendants,  thereby  determining  as  a  matter  of  fact  that  pay- 
ment of  the  $5000  had  been  made ;  and  as  no  declarations  of  law 
were  asked  on  either  side,  no  law  point  has  been  saved,  so  that  the 
only  question  the  record  presents  is  whether  there  is  any  substan- 
tial testimony  in  the  evidence  to  establish  the  payment  claimed  by 
the  defendants  to  have  been  made. 

The  authorities  are  not  in  entire  accord  as  to  whether  the  pay- 
ment of  a  stock  subscription  can  be  made  in  anything  else  than 
money,  some  holding  one  way  and  some  the  other.  But  the  class 
of  authorities  that  declare  that  a  subscription  may  be  paid  other- 
wise than  in  money  we  regard  as  asserting  a  more  reasonable 
doctrine,  a  doctrine  better  adapted  to  the  practical  affairs  of  busi- 
ness life.  Regarding  the  matter,  then,  in  this  light,  we  shall  rule 
that  payment  of  stock  subscriptions  need  not  be  in  cash,  but  may 
be  in  whatever,  considering  the  situation  of  the  corporation,  rep- 
resents to  that  corporation  a  fair,  just,  lawful,  and  needed  equiva- 
lent for  the  money  subscribed.  Any  other  doctrine  than  this 
would,  as  it  seems  to  us,  place  a  corporation  at  a  disadvantage, 
under  a  disability  not  contemplated  by  the  law,  and  under  which 
a  natural  person  does  not  labor.  Besides,  a  corporation,  unless 
prohibited  by  statutory  provisions,  has  a  general  capacity  of  con- 
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tracting  which  the  common  law  concedes  to  every  one  ordinarily 
competent  to  enter  into  binding  engagements.  Baile  v.  Ins.  Co., 
73  Mo.  371,  and  cases  cited. 

The  services  to  be  rendered  by  the  defendants  were  to  consist 
of  statistical  articles,  communications,  etc.,  to  be  furnished  by  the 
friends  of  the  bridge,  to  be  published  from  time  to  time  in  the 
Missouri  Republican,  and  were  similar  in  character  to  those  other 
persons  pay  for.  These  articles  were  furnished  and  published  to 
the  full  extent  of  the  credit  entered  on  the  books  of  the  bridge 
company,  and  the  testimony  tends  to  show  that  the  value  of  the 
services  rendered  and  of  the  privileges  thus  afforded  in  the  Re- 
publican were  even  greater  than  the  amount  charged  and  agreed 
to  be  paid  prior  to  the  services  performed.  The  objection  is  made 
that  no  data  were  given  as  to  the  precise  value  of  the  services 
rendered  and  of  the  privileges  afforded.  This  objection  is  more 
specious  than  sound.  In  the  very  nature  of  things  it  would  be 
impossible  to  tell  with  any  degree  of  accuracy  just  how  much  in 
dollars  and  cents  each  day's  publication  of  articles,  statistical  and 
otherwise,  as  well  as  communications,  would  be  worth :  and  more 
than  all,  to  tell  beforehand  just  how  long  such  publications  would 
be  required.  Let  us,  as  we  lawfully  may,  look  at  the  surroundmgs 
of  the  parties  at  the  time  the  contract  complained  of  was  made  and 
thus  determine  if  it  was  such  a  one  as  the  law  will  sanction.  A 
great  public  enterprise  was  afoot,  no  less  than  the  spanning  of  the 
Mississippi  River  with  a  bridge,  connecting  two  States,  and  af- 
fording easy,  rapid,  and  uninterrupted  transit  for  the  travel  and 
commerce  between  them,  as  well  as  the  travel  and  commerce  of 
the  whole  country.  That  enterprise,  in  and  of  itself,  was  in  every 
respect  and  particular  legitimate  and  praiseworthy,  and  had  pre- 
viously received  the  sanction  of  the  Congress  of  the  United  States. 
In  order  to  its  success  it  was  pre-eminently  necessary  that  the 
public  mind  should  be  awakened  and  informed  touching  the  mag- 
nitude and  importance  of  the  undertaking,  and  of  the  prospective 
benefits  to  be  derived  from  its  being  carried  into  successful  execu- 
tion. Large  sums  of  money  were  necessary  to  be  raised  to  bring 
about  the  completion  of  the  bridge.  Large  sums  were  necessary 
to  be  raised  to  condemn  or  purchase  property  to  be  used  in  connec- 
tion with  the  bridge  and  its  approaches.  The  means  chosen  by  the 
company,  it  would  seem,  were  wisely  chosen,  and  were  doubtless 
the  best  that  could  have  been  employed.  If  the  company  had  seen 
fit  to  issue  circulars  containing  facts,  statistics,  and  arguments  in 
favor  and  in  furtherance  of  the  enterprise,  no  doubt,  it  seems,  could 
have  arisen  as  to  the  lawfulness  of  such  a  method  of  making 
known  the  objects  and  benefits  of  the  contemplated  undertaking. 
If  such  a  method  be  considered  lawful,  the  disbursement  of  the 
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funds  necessary  to  pay  therefor  would  seem  to  follow  as  an  un- 
avoidable sequence.  But  such  a  method  of  communication  would, 
though  lawful,  have  been  unusual,  while  that  employed  was  not 
only  usual,  but  it  would  seem  the  most  practical  and  satisfactory 
one  for  communicating  with  the  public.  It  is  true  that  the  con- 
tract made  with  the  proprietors  of  the  Republican  may  be  termed, 
in  colloquial  language,  a  *'  lumping  bargain,"  but  it  is  not  easy  to 
see  how  a  contract  more  definite  and  particular  in  its  terms  could 
well  have  been  made.  Nothing  is  more  customary  than  for  a  client 
to  contract  with  his  attorney  to  give  him  such  a  sum  in  gross  for 
his  services  to  be  rendered  in  a  particular  case  or  during  a  certain 
period  of  time.  Nothing  is  more  customary  than  for  a  railroad 
corporation  to  make  an  agreement  with  a  contractor  for  digging 
a  cut  or  making  a  fill,  agreeing  to  remunerate  him  therefor  with  a 
sum  in  gross.  If  such  bargains  are  to  stand,  it  is  difficult  to  see 
why  one  now  under  consideration,  though  occupying  the  same 
footing,  should  be  seriously  called  in  question. 

Nor  do  we  find  any  reason  for  holding  that  evidence  of  the 
agreement  that  defendants  were  to  pay  for  $5000  of  the  stock  sub- 
scribed by  publications  of  the  character  mentioned  is  evidence  of 
a  contemporaneous  parol  agreement,  varying  the  written  contract, 
and  therefore  inadmissible.  It  is  always  competent  to  show  by 
parol  the  circumstances  surrounding  the  parties  at  the  time  a 
contract  is  entered  into,  and  always  competent  to  show  in  like 
manner  the  consideration  of  that  contract;  and  this  without  in- 
fringing the  rule  prohibitory  of  the  introduction  of  evidence 
touching  contemporaneous  oral  agreements.  The  consideration  of 
the  contract  evidenced  by  the  letters  was  not  expressed  therein, 
and  had  it  been  it  was  doubtless  competent  to  show  another  and 
different  consideration,  or  to  show  that  the  agreement,  though 
made  for  a  payment  in  money,  had  been  discharged  in  whole  or  in 
part  in  another  way.  It  is  always  competent  to  explain  or  contra- 
dict the  consideration  clause,  even  in  a  deed,  such  a  clause  possess- 
ing only  the  force  and  character  of  a  receipt.  Fontaine  v.  Boat- 
men's Savings  Institution,  57  Mo.  561 ;  Hollocher  if,  Holloch^r, 
62  Mo.  267 ;  Baile  v.  Ins.  Co.,  supra.  Evidence  as  to  the  consid- 
eration was  therefore,  a  fortiori,  admissible  in  a  case  of  this  sort. 

If  our  conclusion  be  the  correct  one  that  the  services  rendered 
by  the  defendants  in  the  manner  stated  were  a  valid  and  needed 
equivalent  for  the  amount  of  stock  which  the  defendants  acquired 
thereby,  that  amount  of  stock  cannot  be  regarded  as  stock  only 
nominally  paid  for,  but  in  point  of  fact,  and  in  point  of  law,  must 
be  held  as  "  fully  paid-up  shares."  In  the  language  of  GilTord, 
L.  J.,  in  Drummond's  case,  4  Ch.  App.  772 :  "  If  a  man  contracts 
to  take  shares  he  must  pay  for  them,  to  use  a  homely  phrase,  in 
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meal  or  in  malt ;  he  must  either  pay  in  money  or  money's  worth ; 
if  he  pays  in  one  or  the  other  that  will  be  a  satisfaction.*'  So  far 
has  this  theory  been  pushed  by  the  English  courts  that,  although 
the  statute  expressly  provided  that  "  every  share  in  every  company 
shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  sub- 
ject to  the  payment  of  the  whole  amount  thereof  in  cash,  unless 
the  same  should  have  been  otherwise  determined  by  a  contract 
duly  made  in  writing  and  filed  with  the  register  of  joint-stock 
ccMnpanies  at  and  before  the  issue  of  such  shares,"  still,  notwith- 
standing this  statute,  it  was  held  that  a  credit  by  the  company  to 
a  shareholder  on  account  of  a  conveyance  to  them  of  specific 
property,  such  as  they  were  authorized  to  purchase,  was  deemed 
a  payment  in  cash.  Coates's  case,  L.  R.,  17  Eq.  169;  Spargo's 
case,  L.  R.,  8  Ch.  App.  407.  And  the  conclusion  reached  in  these 
cases  rests  upon  the  common-sense  idea  that  the  statute  did  not 
exact  of  the  company  the  barren  form,  the  idle  ceremony,  of  tak- 
ing a  check  from  a  shareholder  for  the  value  of  his  stock  with  one 
hand,  and  giving  him  simultaneously  with  the  other  a  check  for 
the  same  amount  for  the  property  which  they  were  authorized  to 
purchase  from  him.  Fothergill's  case,  L.  R.,  8  Ch.  App.  270. 
And  accordingly  it  was  ruled  by  those  courts  that  in  a  proceeding 
to  charge  a  shareholder  as  a  contributory  any  evidence  that  will 
support  a  plea  of  accord  and  satisfaction  will  present  a  good  de- 
fense. Spargo's  case,  supra.  This  doctrine  of  the  English  courts 
on  the  point  in  hand  has  been  recently  fully  approved  and  followed 
in  Maryland.  Brant  v,  Ehlen,  59  Md.  i,  and  that  court  held  that 
as  the  bill  in  that  case  did  not  seek  to  set  aside  the  sale  of  the 
coal  land  to  the  company  on  the  "  ground  of  fraud,"  that  therefore 
the  question  must  be  dealt  with  upon  the  assumption  that  the  sale 
of  the  land  and  the  purchase  of  the  stock  therefor  were  made  in 
good  faith.  Thompson,  J.,  after  reviewing  the  whole  subject, 
aimounces  a  similar  conclusion :  "  A  corporation  may  take  in  pay- 
ment of  its  shares  aij^j^rop^y  which  it  may  lawfully  purchase. 
Such  a  transaction  is  not  ultra  vires  or  void,  but  is  valid  and  bind- 
ing on  the  original  share-takers  and  upon  the  corporation,  unless 
it  is  rescinded  or  set  aside  for  fraud.  While  such  a  contract  stands 
imimpeached,  the  courts,  even  where  the  rights  of  creditors  are 
involved,  will  treat  that  as  a  payment  which  the  parties  have 
agreed  should  be  payment."  Thompson  on  Stockholders,  sec.  134. 
In  this  case  confessedly  there  is  no  fraud  and  consequently  that 
element  is  out  of  view. 

Therefore,  judgment  affirmed.^ 

All  concur. 

'A  portion  of  the  opinion  relatmg  to  the  question  of  public  policy  has 
been  omitted. — Ed. 
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DANIEL  STEIN,  Appellant,  v.  CHARLES  WEBB  HOW- 
ARD, et  al.,  Trustees  of  Spring  Valley  Water  Works, 

A  Corporation,  Respondents. 

In  the  Supreme  Court  of  California,  September,  23,  1884. 

[Reported  in  65  California  Reports  616.] 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  refusing  an  injunction. 

The  Spring  Valley  Water  Works,  a  corporation,  was  organized 
in  1858,  and  the  proceedings  for  the  increase  of  stock,  mentioned 
in  the  opinion  of  the  court,  were  taken  in  accordance  with  the 
Statute  of  1853,  which  was  in  force  at  the  date  of  the  incorpora- 
tion.   The  other  facts  are  stated  in  the  opinion  of  the  court. 

Rosenbaum  &  Scheeline  for  appellant. 
^^   1/  <'  *         Fox  &  Kellogg  and  Newlands  &  Allen  for  respondents. 
^  *^  Myrick,  J.     The  complaint  in  this  case  was  filed  by  a  stock- 

holder for  the  purpose  of  enjoining  the  trustees  of  the  Spring  Val- 
ley Water  Works,  a  corporation,  from  issuing  and  selling  twenty 
thousand  shares  of  stock.  The  capital  stock  of  the  corporation 
was  eight  million  dollars,  divided  into  eighty  thousand  shares,  of 
the  nominal  value  of  one  hundred  dollars  each.  At  a  meeting  of 
the  stockholders,  duly  called,  held  on  the  6th  of  July,  1876,  it  was 
resolved  (more  than  two-thirds  of  the  capital  stock  being  repre- 
sented, and  the  vote  being  unanimous  as  to  all  present)  that  the 
capital  stock  be  increased  to  sixteen  million  dollars,  to  be  divided 
J  •  *  into  one  hundred  and  sixty  thousand  shares  of  one  hundred  dol- 

)^  lars  each.     At  a  regular  meeting  of  the  board  of  trustees  held 

April  I,  1884,  it  was  resolved  by  the  board  that  the  president  and 
secretary  be  authorized  to  issue  and  sell  twenty  thousand  shares  of 
^^'/  the  increased  stock  of  the  corporation  at  eighty-seven  and  one- 
^  half  dollars  per  share,  the  stockholders  to  be  entitled  to  purchase 
one  share  of  stock  for  every  four  shares  which  they  then  owned. 
The  answer  of  the  defendants  averred  that  the  corporation  had 
already  expended  and  paid  out,  in  the  construction  of  its  works, 
and  in  the  purchase  of  property  necessary  therefor,  a  sum  of 
money  in  excess  of  the  eight  million  dollars,  for  which  certificates 
of  stock  had  been  issued,  and  of  two  million  dollars,  for  which 
the  proposed  certificates  were  to  be  issued,  and  that  the  increase 
of  the  stock  was  bona  Me,  and  for  the  purpose  of  selling  the  in- 
creased stock  from  time  to  time  to  raise  funds  for  the  purpose 
of  extending  and  increasing  the  capacity  of  the  works  of  the  cor- 
poration ;  that  for  the  protection  of  the  property  of  the  inhabitants 
of  the  city  and  county  of  San  Francisco,  and  for  supplying  said 
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inhabitants  with  an  abundance  of  water,  it  had  become,  and  was 
necessary,  that  the  property  and  capacity  of  the  works  of  the  cor- 
poration should  be  at  once  increased ;  and  that  the  corporation  had 
already  entered  into  contracts  involving  the  expenditure  of  more 
than  half  a  million  dollars  for  the  purchase  of  property  necessary 
to  the  extension  and  increase,  and  that  it  was  necessary 
10  construct  a  new  aqueduct  and  line  of  pipe  for  more  than  twenty- 
five  miles;  that  the  contemplated  expenditure  would  amotmt  to 
two  millions  of  dollars ;  that  for  a  long  time  past  the  stock  of  the 
corporation  had  fluctuated  in  the  market,  some  days  being  as  low 
as  eighty-three  dollars,  and  other  days  as  high  as  ninety  dollars 
per  share,  and  that  on  the  said  ist  day  of  April,  1884,  the  market 
value  was  eighty-seven  and  a  half  dollars  per  share,  and  no  more ; 
that  the  proposed  sale  of  the  increased  stock  was  for  the  purpose 
of  raising  funds  for  the  purposes  aforesaid,  and  that  the  price 
named  is  the  highest  price  which  can  be  obtained. 

The  Civil  Code  of  this  State,  sec.  359,  makes  provision  for  an 
increase  of  the  capital  stock  of  an  incorporation.  The  Constitu- 
tion of  this  State  contains  the  following  prohibition  in  art.  12,  sec. 
II :  *'  No  corporation  shall  issue  stock  or  bonds  except  for  money 
paid,  labor  done,  or  property  actually  received,  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void."  The  question 
for  decision  on  this  appeal  is,  whether  the  stock  proposed  to  be 
issued  and  sold  will  create  a  fictitious  increase  of  stock.  Web- 
ster's Dictionary  defines  the  word  "  fictitious  "  to  mean  feigned, 
imaginary,  not  real,  counterfeit,  false,  not  genuine.  The  circum- 
stances under  which  the  stock  is  proposed  to  be  issued  and  sold,  as 
above  stated,  are,  that  the  corporation  has  actual  need  of  money 
for  the  purposes  of  its  business,  that  the  stock  is  proposed  to  be 
sold  at  the  actual  market  value  of  the  stock  of  the  corporation,  and 
to  be  sold  only  in  such  quantities  as  may  produce  the  requisite 
funds.  Under  such  circumstances,  we  think,  it  cannot  be  held  that 
the  issue  is  fictitious.  Perhaps  it  might  be  asked  at  what  price  should 
stock  be  offered  for  sale  in  order  to  make  the  issue  fictitious.  We 
apprehend  that  no  direct  and  positive  answer  can  be  given.  The 
Constitution  has  given  no  definition  of  the  word  "  fictitious  " ;  it 
has  not  declared  what  was  meant  by  the  use  of  that  word,  further 
than  what  the  word  itself  implies,  taken  in  connection  with  the 
context.  We  apprehend  that  in  ascertaining  the  purport  of  the 
word,  or  rather  its  application,  we  must  take  into  consideration  the 
surrounding  circumstances.  Of  the  stock  proposed  to  be  issued, 
there  is  no  one  share  upon  which  a  person  can  place  his  finger 
and  say  that  share  is  or  will  be  feigned,  imaginary,  not  real,  coun- 
terfeit, false,  not  genuine.  Each  share  is  offered  at  a  price  equal 
to  the  price  of  any  one  of  the  old  shares.    So  far  from  the  new 
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shares  being  fictitious  as  to  the  old  shares,  it  may  be  that  burdens 
which  would  otherwise  rest  on  the  old  shares,  to  wit,  the  payment 
of  the  corporation  debts,  will  be  entirely  removed  by  the  appli- 
cation of  the  funds  realized,  or  shared  in  pro  rata  by  the  new 
shares.  We  cannot  say  but  that  this  removal  of  such  burdens  or 
the  sharing  therein  will  be  of  the  value  of  the  discount  in  the  price 
at  which  the  new  shares  are  proposed  to  be  sold,  or  increase  the 
actual  value  of  the  old  shares  to  their  par  value.  It  may  very 
properly  be  said  that  the  use  of  the  word  "  fictitious  "  in  the  Con- 
stitution, as  above  quoted,  was  as  in  contrast  with  the  preceding 
sentence — ^as  if  to  say,  that  stock  issued  for  money  paid,  labor 
done,  or  property  actually  received  (price  not  named)  is  not 
fictitious. 

We  do  not  think  the  issue  or  sale  of  the  stock  in  question  is 
within  the  prohibition  of  the  Constitution.    Order  affirmed. 

Morrison,  Ch.  J.;  Ross,  Sharpstein,  and  McKinstry,  JJ., 
concurred. 


MEMPHIS  &  LITTLE  ROCK  RAILROAD  v.  DOW. 

In  the  Supreme  Court  of  the  United  States,  January  24, 

1887. 

[Reported  in  120  United  States  Reports  287.] 

Wager  Swayne  and  B.  C.  Brown  {John  F,  Dillon  and  /.  C. 
Brown  were  with  them  on  the  brief)  for  appellant. 

C7.  Af.  Rose  and  John  M.  Bowers  for  appellees. 

Harlan,  J.,  after  stating  the  case  as  above  reported,  delivered 
the  opinion  of  the  court.^ 

From  these  facts  it  appears  that  at  the  date  of  the  mortgage  of 
May  2,  1877,  appellant's  entire  assets  consisted  of  the  property, 
rights,  and  privileges  purchased  by  Piers^n,  Dow,  and  Matthews, 
trustees,  at  the  sale  under  the  decree  foreclosing  the  mortgage  of 
December  i,  1873,  and  by  them  conveyed  to  it,  on  the  express  con- 
dition that  the  beneficial  owners  should  receive  therefor,  besides 
$1.300.000  in  stock,  its  mortgage  bonds  for  $2,600,000.  That 
amount,  in  the  stock  and  bonds  of  the  appellant,  was  the  valuation 
placed  by  such  owners  upon  their  interests,  after  taking  into  ac- 
count, as  well  the  amount  previously  expended  in  the  construction 
and  maintenance  of  the  road,  as  the  probable  value,  in  the  future, 
of  the  stock  and  bonds  to  be  given  for  a  surrender  of  those  inter- 
ests.-   The  transaction  was,  in  its  essence,  a  purchase  of  said  prop- 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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erty,  rights,  and  privileges  by  the  appellant  at  an  agreed  price,  to 
be  paid  in  its  stock  and  bonds.  A  part  of  the  price  was  paid  when 
the  $1^300,000  of  stock  was  issued.  But  appellant  disputes  its  lia- 
bility upon  the  bonds  given  for  the  balance,  upon  the  theory  that 
they  were  prohibited  from  issuing  them  by  the  eighth  section  of  the 
twelfth  article  of  the  Constitution  of  Arkansas,  adopted  in  1874. 
That  section  provides  that  "  no  private  corporation  shall  issue 
stock  or  bonds,  except  for  money  or  property  actually  received, 
'  or  labor  done ;  and  all  fictitious  increase  of  stock  or  indebtedness 
j  shall  be  void."  In  support  of  this  view  our  attention  is  called  to 
the  fact,  admitted  by  the  demurrer,  that  the  full  value  of  the  prop- 
erty, rights,  and  privileges  conveyed  to  appellant  did  not  exceed 
81,300,000,  the  amount  at  whirh  the  capital  stork  was  fjyed ;  and 
consequently,  it  is  argued,  the  $2,600,000  of  bonds  were  issued 
without  any  consideration  received  in  money,  property,  or  labor, 
and  represented  only  a  fictitious  indebtedness.  In  other  words,  ap- 
pellant's vendors  were  fully  compensated  for  their  interests  by  tak- 
ing to  themselves  its  entire  stock. 

We  do  not  concur  in  this  view  of  the  case.  It  does  not,  we 
think,  rest  upon  a  sound  interpretation  of  the  State  Constitution. 
The  prohibition  against  the  issuing  of  stock  or  bonds,  except  for 
money  or  property  actually  received  or  labor  done,  and  against 
the  fictitious  increase  of  stock  or  indebtedness,  was  intended  to 
protect  stockholders  against  spoliation,  and  to  guard  the  public 
against  securities  that  were  absolutely  worthless.  One  of  the  mis- 
chiefs sought  to  be  remedied  is  the  flooding  of  the  market  with 
stock  and  bonds  that  do  not  represent  anything  whatever  of  sub- 
stantial value.  In  reference  to  a  provision  in  the  Constitution  of 
Illinois,  adopted  in  1870,  containing  a  prohibition  as  to  railroad 
corporations  similar  to  that  imposed  by  the  Arkansas  Constitution 
upon  all  private  corporations,  the  Supreme  Court  of  the  former 
State,  in  Peoria  &  Springfield  Railroad  Co.  zk  Thompson,  103  111. 
187,  201,  said :  "  The  latter  part  of  the  clause  of  the  Constitution 
in  question,  which  declares  that  '  all  stocks,  dividends,  and  other 
fkrtitious  increase  of  the  capital  stock  or  indebtedness  of  such  cor- 
poration shall  be  void,'  we  think,  clearly  points  out  the  chief  ob- 
ject which  the  Constitutional  Convention  sought  to  accomplish  in 
adopting  it;  and  to  this  we  must  look,  in  a  large  degree,  for  a 
solution  of  the  language  which  precedes  it.  The  object  was,^ 
doubtless,  to  prevent  reckless  and  unscrupulous  speculators,  under 
the  guise  or  pretense  of  building  a  railroad  or  of  accomplishing 
some  other  legitimate  corporate  purpose,  from  fraudulently  issu- 
ing and  putting  upon  the  market  bonds  or  stocks  that  do  not  and 
are  not  intended  to  represent  money  or  property  of  any  kind, 
either  in  possession  or  expectancy,  the  stock  or  bonds  in  such  case 
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being  entirely  fictitious.  ..."*'  Under  this  provision  of  the 
Constitution,  railroad  companies  have  no  right  to  lend,  give  away, 
or  sell  on  credit,  then*  bonds  or  stock,  nor  have  they  the  right  to 
dispose  of  either,  except  for  a  present  consideration,  and  for  a  cor- 
porate purpose." 

Recurring  to  the  language  employed  in  the  Arkansas  Consti- 
tution, we  are  of  opinion  that  it  does  not  necessarily  indicate  a 
purpose  to  make  the  validity  of  every  issue  of  stock  or  bonds  by 
a  private  corporation  depend  upon  the  inquiry  whether  the  money, 
property,  or  labor  actually  received  therefor  was  of  equal  value  in 
the  market  with  the  stock  or  bonds  so  issued.  It  is  not  clear,  from 
the  words  used,  that  the  framers  of  that  instrument  intended  to 
restrict  private  corporations — at  least  when  acting  with  the  ap- 
proval of  their  stockholders — in  the  exchange  of  their  stock  or 
bonds  for  money,  property,  or  labor,  upon  such  terms  as  they  deem 
proper ;  provided,  always,  the  transaction  is  a  real  one,  based  upon 
a  present  consideration,  and  having  reference  to  legitimate  corpo- 
rate purposes,  and  is  not  a  mere  device  to  evade  the  law  and  ac- 
complish that  which  is  forbidden.  We  cannot  suppose  that  the 
scheme  whereby  the  appellant  acquired  the  property,  rights  and 
privileges  in  question,  for  a  given  amount  of  its  stock  and  bonds, 
falls  within  the  prohibition  of  the  State  Constitution.  The  bene- 
ficial owners  of  such  interests  had  the  right  to  fix  the  terms  upon 
which  they  would  surrender  those  interests  to  the  corporation  of 
which  they  were  to  be  the  sole  stockholders.  And  that  subsequent 
holders  of  stock  might  not  be  misled,  each  certificate  of  stock 
states  upon  its  face  that  the  holder  takes  this  stock  subject  to 
$2,850,000  of  mortgage  bonds  of  the  company,  which  are  secured 
by  two  mortgages  duly  recorded.  All  that  was  done  was  to  re- 
organize the  Little  Rock  &  Memphis  Railroad  Co.  upon  the  same 
basis,  substantially,  as  to  capital  stock  and  bonded  indebtedness, 
as  existed,  in  respect  to  these  properties,  rights,  and  privileges,  be- 
fore the  adoption  of  the  State  Constitution,  and  while  they  were 
held  and  controlled  by  the  companies  w^hich  preceded  the  appellant 
in  the  ownership.  There  was,  consequently,  no  fictitious  increase 
by  appellant  of  its  stock  or  indebtedness.  Under  these  circum- 
stances it  cannot  be  fairly  said  that  the  bonds  secured  by  the 
mortgage  were  issued  without  any  consideration  whatever  actually 
received  in  property.^ 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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CLARK  V.  BEVER. 
In  the  Supreme  Court  of  the  United  States,  March  2,  1891. 

[Reported  in  139  United  States  Reports  96.] 

The  case  is  stated  in  the  opinion. 

P.  Henry  Smyth  for  plaintiff  in  error. 

Charles  A.  Clark  for  defendant  in  error. 

Harlan,  J.,  delivered  the  opinion  of  the  court. 

We  come  now  to  consider  the  principal  questions  in  the  case.^ 
They  relate  to  the  liability  of  the  defendant  for  the  difference  be- 
tween the  face  value  of  the  stock  issued  to  Greene  in  1872  and  the 
value  at  which  it  was  rated  in  the  settlement  of  that  year  with  the 
Burlington,  Cedar  Rapids  &  Minnesota  Railway  Co.  The  gen- 
eral proposition  advanced  by  the  plaintiff  is,  that  it  was  not  com- 
petent for  the  railway  company  to^ issue  to  Greene  and  his  asso- 
ciates in  discharge  of  its  debt  to  them,  amounting  to  $70,000, 
thirty-five  hundred  shares  of  stock  of  the  par  value  of  $350,000, 
although  the  settlement  upon  that  basis  may  have  been  deman3e3 
by  the  best  interests  of  the  company,  and  was  made  in  good  faith 
without  intention  to  harm  the  corporation  or  to  defraud  its  credit- 
ors, existing  or  subsequent,  and  although  the  stock  at  the  time 
"  was  not  worth  anything  in  the  market ; "  and  that  Greene  took 
the  nine  hundred  and  ten  shares  issued  to  him  for  twenty  per  cent, 
of  its  face  value,  subject  to  the  implied  condition  that  he  should 
be  liable  for  any  unpaid  debts  of  the  corporation  to  the  extent  of 
the  difference  between  the  face  value  of  the  stock  and  the  amount 
at  which  it  was  taken  by  him.  It  is  not  contended  that  such  lia- 
bility arises  from  the  relations  Greene  held  to  the  two  companies 
making  the  settlement  of  1872,  but  from  the  obligations  the  law  im- 
posed for  the  benefit  of  creditors  both  upon  the  corporation  issuing 
the  stock  and  its  stockholders.  Of  course,  under  this  view,  every 
one  having  claims  against  the  railway  company — even  laborers 
and  employees — who  could  get  nothing  except  stock  in  payment 
of  their  demands,  became  bound,  by  accepting  stock  at  its  market 
value  in  payment,  to  account  to  unsatisfied  judgment  creditors  for 
its  full  face  value,  although  at  the  time  it  was  sought  to  make 
them  liable  the  corporation  had  ceased  to  exist,  or  its  stock  had  re- 
mained, as  it  was  when  taken,  absolutely  worthless.  Such  the 
plaintiff,  in  effect,  insists  is  the  law  of  Iowa. 

The  argument  in  behalf  of  the  plaintiff  assumes  that,  consist- 
ently with  these  statutory  provisions,  no  one  can,  under  any  cir- 
cumstances whatever,  become  the  owner  of  the  stock  of  an  Iowa 

^Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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corporation,  except  subject  to  the  condition  that,  where  property 
of  the  corporation  cannot  be  found,  the  private  property  of  the 
stockholder  may  be  seized  under  execution  in  favor  of  a  judgment 
creditor  to  the  extent  of  the  difference  between  what  he  actually 
paid  for  the  stock,  whether  in  money  or  in  property,  and  its  face 
value.  And  it  is  further  insisted  that,  independently  of  the  stat- 
ute, such  is  the  doctrine  of  general  law  relating  to  subscriptions 
to  the  stock  of  corporations,  as  announced  by  this  court  in  several 
cases.  We  are  of  opinion  that  neither  of  these  positions  can  be 
maintained. 

The  local  statute  undoubtedly  proceeas  upon  the  ground  that 
unpaid  installments  of  stock  subscribed  constitute — no  other  rule 
being  prescribed  by  legislative  enactment — ^a  trust  fund  for  the 
benefit  of  creditors.  But  it  does  not  declare  that  a  corporation 
is  without  power,  under  any  circumstances  whatever,  to  dis- 
pose of  its  stock  at  less  than  par,  or  that  stock  purporting  to  be 
full  paid  shall,  in  all  cases,  and  without  reference  to  the  circum- 
stances under  which  it  was  acquired,  be  deemed  unpaid  to  the  ex- 
tent that  the  amount  given  for  it  by  the  owner,  whether  in  money 
or  in  property,  was  less  than  its  face  value.  On  the  contrary,  the 
statute  itself  imposes  no  express  restriction  upon  the  disposition 
by  a  corporation  of  its  stock  except  such  as  is  imposed  upon  in- 
dividuals, and  prescribes  no  rule  in  respect  to  the  liability  of  a 
stockholder  to  creditors  except  that  when  corporate  property  can- 
not be  found  to  pay  a  judgment  creditor,  his  private  property  may 
be  seized  under  the  execution  to  the  extent  of  any  unpaid  install- 
ments on  the  stock  owned  by  him.  Whether  any  such  indebted- 
ness really  exists  upon  the  part  of  a  particular  stockholder,  and 
whether  he  in  law  or  in  fact  owes  any  sum  on  the  stock  held  by 
him,  was  left  by  the  statute  to  be  determined  in  each  case,  upon  its 
own  circumstances,  and  in  accordance  with  the  principles  of  gen- 
eral law  touching  the  rights  and  liabilities  of  creditors  and  stock- 
holders. If  the  legislature  had  intended  that  the  acquisition  of 
stock  at  less  than  its  face  value  should  be  conclusive  evidence  in 
every  case  that  the  stock,  as  between  creditors  and  stockholders,  is 
"  unpaid,"  it  would  have  been  easy  to  so  declare,  as  has  been  done 
in  some  of  the  States.  If  such  a  rule  be  demanded  by  considera- 
tions of  public  policy,  the  remedy  is  with  the  legislative  depart- 
ment of  the  government  creating  the  corporation.  A  rule  so  ex- 
plicit and  unbending  could  be  enforced  without  injustice  to  any 
one,  for  all  would  have  notice  from  the  statute  of  the  will  of  the 
legislature.  It  is  not  for  the  courts  by  mere  interpretation  of  a 
statute,  not  justified  by  its  language,  to  accomplish  objects  that 
are  within  the  exclusive  province  of  legislation.  If,  when  receiv- 
ing the  910  shares  of  stock  in  payment  of  his  portion  of  the  claim 
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of  $70,000  against  the  railroad  company,  Greene  had  supposed 
that  he  would  thereby  become  liable  to  account  to  creditors  for  its 
full  face  value  without  regard  to  the  real  value  of  the  stock,  and 
whether  the  corporation  subsequently  became  bankrupt  or  not,  he 
certainly  would  not  have  taken  it.  It  is  equally  certain  that  no 
such  result  was  contemplated  by  the  other  party  to  the  settlement. 
It  is  also  certain  that  the  acceptance  by  the  members  of  the  Con- 
struction Company  of  worthless  stock  in  full  discharge  of  its 
claim  was  a  benefit  to  both  the  existing  creditors  and  the  holders 
of  stock  of  the  railroad  company  not  paid  in  full :  to  creditors, 
because  it  diminished  the  number  of  that  class  who  would  be  en- 
titled to  share  in  the  assets  of  the  company;  to  stockholders  so 
situated,  because  it  lessened  the  number  of  creditors,  to  whom,  in 
any  contingency,  they  would  be  liable  in  their  private  property 
for  the  debts  of  the  corporation.  Here  was  a  corporation  which,  • 
at  the  time  of  the  settlement  of  1872  with  Greene  and  his  asso- 1 
dates,  was  unable  from  its  net  earnings  to  pay  the  interest  on  its 
bonded  debt.  It  could  not  pay  even  its  floating  debt  without  bor- 
rowing money  or  making  sale  of  stock.  But  its  stock  could  not 
be  sold  for  money.  It  had  no  market  value,  and  the  company 
could  not  get  rid  of  the  debt  due  for  construction  except  by  bor- 
rowing money  or  selling  stock.  If  it  had  borrowed  money  and 
secured  its  payment  by  mortgage  upon  its  real  property  or  in- 
come, it  would  thereby  have  added  to  the  burdens  of  creditors 
and  original  stockholders.  So  far  as  the  record  discloses,  it  did 
in  good  faith  what  was  best  for  all  then  concerned  in  the  railroad 
company,  namely,  paid  oflF  a  large  claim  for  construction  with 
worthless  stock,  those  to  whom  it  was  issued  taking  their  chances 
that  it  might  at  a  future  time  acquire  some  value,  but  with  the 
certainty  that  if  the  railroad  company  became  bankrupt  and 
ceased  to  do  business  all  of  its  assets  would  be  appropriated  by 
creditors,  leaving  nothing  whatever  to  stockholders. 

Do  the  decisions  of  this  court  require  us  to  hold,  in  such  a 
case,  that  a  creditor  taking  stock  in  payment  of  his  claim  is  bound 
to  other  creditors  for  the  face  value  of  the  stock  ?  The  plaintiff 
contends  that  our  decisions  are  to  that  effect.  Let  us  see.^  In 
Sawyer  v.  Hoag,  17  Wall.  610,  620,  it  was  held  that  the  capital 
stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is  a 
trust  fund  sub  modo  for  the  benefitjiif  ito  general  <;re^itors.  And 
this  principle  was  reaffirmed  in  Upton,  Assignee,  %\  Tribilcock, 
91  U.  S.  45 ;  Sanger  v,  Upton,  Assignee,  91  U.  S.  56;  Webster  v, 
Upton,  Assignee,  91  U.  S.  65 ;  Pullman  v,  Upton,  96  U.  S.  328 ; 
Chubb  V,  Upton,  95  U.  S.  665 ;  Morgan  County  v,  Allen,  103 

*  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
m  connection  with  the  cases  infra,  pp.  . — Ed. 
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U.  S.  498 ;  Scovill  V.  Thayer,  105  U.  S.  143 ;  Hawkins  v,  Glenn, 
131  U.  S.  319,  335;  and  Richardson  v.  Green,  133  U.  S.  30,  45. 
There  is  no  dispute  here  as  to  the  soundness  of  this  genersd  prin- 
ciple. The  dispute  is  as  to  its  application  to  a  case  like  the  pres- 
ent one.  We  can  be  aided  in  solving  this  inquiry  by  ascertaining 
the  character  of  the  particular  cases  in  which  it  has  been  applied 
by  this  court.  In  Sawyer  v,  Hoag,  a  subscription  of  $5000  to  the 
stock  of  an  insurance  company  for  which  the  subscriber  paid  in 
full,  but  received  in  return  the  check  of  the  corporation  for  $4250 
under  an  agreement  that  the  debt  for  the  stock  should  be  extin- 
guished, and  the  amount  of  the  check  should  be  treated  simply  as 
a  loan  of  money  to  the  stockholder,  was  held  to  be  a  mere  device 
to  evade  the  rule  that  unpaid  subscriptions  of  stock  constitute  a 
trust  fund  for  the  benefit  of  the  creditors  of  the  corporation ;  con- 
sequently, that  the  stock  there  in  question  was  to  be  regarded,  as 
between  the  corporation  and  creditors,  to  be  unpaid  to  the  extent 
of  the  amount  received  back  from  the  corporation  under  the  pre- 
tense of  a  loan.  In  Upton,  Assignee,  v,  Tribilcock,  an  actual 
subscriber  to  the  stock  of  an  insurance  company  upon  which  he 
agreed  to  pay  20  per  cent,  was  held  responsible  for  the  balance, 
and  could  not  escape  liability  therefor  because  of  representations 
by  the  agent,  at  the  time  of  the  subscription,  that  he  would  be 
only  responsible  for  that  amount,  or  by  proving  a  subsequent 
arrangement  with  the  company  cancelling  the  subscription,  and 
accepting,  as  in  full  payment,  his  note  for  the  20  per  cent,  agreed 
to  be  paid.  Sanger  v,  Upton,  Assignee,  was  another  case  of  the 
actual  subscription  of  stock  upon  which'  the  subscriber  was  held 
to  pay  the  full  sum  subscribed.  In  Webster  v,  Upton,  Assignee, 
a  person  holding  certificates  of  stock  by  transfer  from  the  origi- 
nal subscriber,  and  standing  upon  the  books  of  the  corporation 
as  a  stockholder,  was  held  liable  for  the  balance  due  upon  the  stock, 
without  proof  of  an  "  express  "  promise  upon  his  part  to  pay. 
In  Chubb  v.  Upton,  the  decision  was  that  one  receiving  a  certifi- 
cate of  stock  for  a  certain  number  of  shares,  at  a  given  sum  per 
share,  thereby  became  liable  to  pay  the  amount  thereof  when 
called  upon  by  the  corporation  or  its  assignee  in  bankruptcy ;  and 
in  Pullman  v,  Upton,  that  a  transferee  of  stock  who  caused  the 
transfer  to  be  made  to  himself  as  collateral  security  for  a  debt  of 
the  transferer,  was  liable  for  the  balance  due  on  such  stock.  The 
doctrine  of  the  latter  case  was  approved  in  Hawkins  v,  Glenn. 
In  County  of  Morgan  v,  Allen,  it  was  decided  that  the  subscrip- 
tion by  a  county  to  the  capital  stock  of  a  railroad  company,  to- 
gether with  the  bonds  given  therefor,  constituted  with  other 
property  of  the  company  a  trust  fund,  to  which  all  its  creditors 
could  rightfully  look  for  satisfaction  of  their  claims ;  and  that  by 
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no  device  or  combination,  to  which  particular  creditors  were  par- 
ties, could  it  withdraw  its  bonds  from  that  fund,  and  thereby 
avoid  liability  to  the  general  creditors  of  the  company.  In  Scovill 
V,  Thayer,  it  was  declared,  among  other  things,  that  a  contract 
between  a  corporation  and  its  stockholders,  that  they  should 
never  be  called  upon  to  pay  any  other  assessment  than  that  paid 
at  the  outset,  while  good  as  between  the  corporation  and  the 
stockholders  was  a  fraud  in  law  upon  creditors,  which  they  could 
have  set  aside  whenever  their  rights  intervened  and  their  claims 
were  unsatisfied.  In  Richardson  v.  Green,  it  was  held  that  the 
issuing  by  a  corporation  of  bonus  stock  was  in  violation  of  a 
statute  of  the  State  declaring  it  to  be  unlawful  to  issue  certifi- 
cates of  stock  until  the  shares  were  fully  paid,  and  that  one  exer- 
cising the  privileges  and  powers  of  a  stockholder  in  a  corpora- 
tion was  not  exempt  from  the  liabilities  attaching  to  a  bona  fide 
stockholder  who  took  shares  purporting  to  be,  but  which  in  fact 
were  not,  fully  paid. 

This  detailed  statement  of  the  above  cases  has  been  made  be- 
cause of  the  confident  assertion  that  they  rest  upon  doctrines 
necessarily  requiring  the  reversal  of  the  judgment.  We  do  not 
concur  in  this  view.  In  all  of  these  cases,  except  one,  there  was 
an  actual  subscription  of  a  given  amount.  They  were  cases  of 
promises  to  pay  the  company  the  amount  subscribed,  not  of  sales 
by  it.  According  to  those  cases,  a  stockholder,  becoming  such 
by  formal  subscription  or  by  transfer  upon  the  books  of  the  cor- 
poration, cannot  be  discharged  to  the  injury  of  creditors  by  any 
agreement,  arrangement,  or  device  to  which  creditors  do  not  give 
their  assent,  and  by  which  the  stockholder  is  to  pay  less  than  the 
amount  due  upon  such  stock;  this,  upon  the  ground  stated  in 
Webster  v.  Upton,  Assignee,  that  "  neither  the  stockholders  nor 
their  agents,  the  directors,  can  rightfully  withhold  any  portion  of 
the  stock  from  the  reach  of  those  who  have  lawful  claims  against 
the  company,"  and  that  *'  the  stock  thus  held  in  trust  is  the  whole 
stock,  not  merely  that  percentage  of  it  which  has  been  called  in 
and  paid."  The  present  case  presents  features  that  are  not  to 
be  found  in  the  others.  It  is  not  the  case  of  an  ordinarv  sub- 
scription  of  stock  in  a  given  amount.  Nor  is  it,  strictly,  one  of 
an  ordinary  purchase  of  stock  for  purposes  of  investment.  It  is 
the  case  of  a  creditor  of  an  insolvent  railroad  corporation  which, 
in  consequence  of  its  inability  to  pay  creditors  in  money,  was 
threatened  with  bankruptcy,  and  which  refused  or  was  unable  to 
pay  except  in  stock  that  was  without  market  value.  To  say  that 
a  public  corporation,  charged  with  public  duties,  may  not  relieve 
itself  from  embarrassment  by  paying  its  debt  in  stock  at  its  real 
value — there  being  no  statute  forbidding  such  a  transaction — 


972  CLARK  V,  SEVER.  [CHAP.  VI. 

without  subjecting  the  creditor  surrendering  his  debt  to  the  lia- 
bility attaching  to  stockholders  who  have  agreed,  expressly  or 
impliedly,  to  pay  the  face  value  of  stock  subscribed  by  them,  is,  in 
effect,  to  compel  them  either  to  suspend  operations  the  moment 
they  become  unable  to  pay  their  current  debts,  or  to  borrow 
money  secured  by  mortgage  upon  the  corporate  property.  We 
do  not  think  the  statute  of  Iowa  can  be  properly  construed  to 
cause  such  a  result  in  respect  to  corporations  organized  under  its 
laws. 

We  must  not  be  understood  as  modifying  in  any  respect  the 
principles  laid  down  in  the  cases  above  cited,  nor  the  salutary 
rule  laid  down  in  Sawyer  v.  Hoag,  that  when  the  interest  of  the 
public  or  of  strangers  is  to  be  affected  by  any  transaction  be- 
tween the  stockholders  owning  the  corporation  and  the  corpora- 
tion itself,  "  such  transaction  should  be  subject  to  a  rigid  scru- 
tiny, and  if  found  to  be  infected  with  anything  unfair  toward 
such  third  person  calculated  to  injure  him,  or  designed  inten- 
tionally and  inequitably  to  screen  the  stockholder  from  loss  at 
the  expense  of  the  general  creditor,  it  should  be  disregarded  or 
annulled  so  far  as  it  may  inequitably  affect  him."  These  prin- 
ciples were  reaffirmed  in  Richardson  v.  Green,  and  should  not 
be  relaxed  in  any  case  in  which  they  may  be  applied  consistently 
with  justice.  So,  when  the  interest  of  creditors  require,  those 
who  hold  shares  of  stock  in  a  corporation,  purporting  to  be,  but 
which  are  shown  not  to  have  been,  paid  for  to  the  extent  of  their 
face  value,  should  be  held  liable  to  pay  for  such  shares  in  full,  un- 
less it  appears  that  they  acquired  the  stock  under  circumstances 
that  did  not  give  creditors  and  other  stockholders  just  ground 
for  complaint.  As  said  by  this  court  in  Peters  v.  Bain,  133  U.  S. 
670,  691,  "unpaid  subscriptions  to  stocks  are  assets,  and  have 
frequently  been  treated  by  courts  of  equity  as  if  impressed  with 
a  trust  sub  modo,  in  the  sense  that  neither  the  stockholders  nor 
the  corporation  can  misappropriate  such  subscriptions  so  far  as 
creditors  are  concerned."  See  also  Graham  v.  Railroad  Co.,  102 
U.  S.  148,  161;  Wabash,  St.  Louis,  etc..  Railway  v.  Ham,  114 
U.  S.  587,  594;  Fogg  V.  Blair,  133  U.  S.  534,  541. 

The  general  grounds  upon  which  we  have  proceeded  are  sup- 
ported by  New  Albany  v,  Burke,  11  Wall.  96,  103,  ef  seq.  In 
that  case,  a  judgment  creditor  of  an  insolvent  railroad  corpora- 
tion sought  to  hold  the  city  of  New  Albany  liable  for  the  balance 
alleged  to  be  due  by  it  on  a  subscription  to  the  capital  stock  of 
that  corporation.  Under  an  ordinance  of  the  city,  a  subscrip- 
tion of  $400,000,  payable  in  city  bonds,  was  made  by  it  to  the 
stock  of  the  corporation,  the  railroad  company  agreeing  that  not 
more  than  $250,000  of  the  bonds  should  be  called  for  until  the 
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road  was  completed  to  a  certain  place.  Pursuant  to  the  sub- 
scription, the  city  delivered  to  the  company  $200,000  of  its  bonds, 
payable  to  bearer.  In  consequence  of  its  inability  to  obtain 
money  on  them,  the  company  was  unable  to  carry  on  the  works, 
and  abandoned  the  enterprise,  after  having  pledged  nearly  all 
of  the  bonds  received  by  it  for  money  borrowed  to  proscute  it. 
Under  those  circumstances  the  company  proposed  to  the  city  that 
if  it  would  provide  means  for  the  payment  of  the  sums  bor- 
rowed, the  bonds  so  pledged  should  be  returned  to  the  city  and 
cancelled.  If  the  bonds  had  been  sold  by  the  pledgees  they 
would  not  have  brought  more  than  sufficient  to  pay  the  sums 
borrowed.  The  city  accepted  the  proposition  made  to  it  upon  the 
cxmdition  to  which  the  railroad  company  acceded,  that  the  latter 
would  cancel  the  city's  subscription  and  consent  to  the  repeal  of  all 
ordinances  relating  thereto.  The  agreement  was  carried  into  effect, 
the  dty  paying  the  sums  for  which  the  bonds  were  pledged, 
amounting  to  more  than  $36,000.  All  the  bonds,  except  seven 
that  had  been  sold,  were  returned  to  the  city  and  cancelled,  as 
was  also  the  subscription  of  stock.  One  of  the  contentions  of  the 
judgment  creditor  was  that  this  arrangement  or  compromise  was 
fraudulent  in  law,  because  the  capital  stock  of  the  corporation 
was  a  trust  fund  irrevocably  pledged  for  the  benefit  of  creditors, 
and  that  the  corporation  could  not,  when  insolvent,  give  away  its 
assets,  or  release  its  debtors  without  payment,  or  do  any  other 
act  prejudicial  to  creditors.  This  court  said :  *'  There  was  no 
restriction  in  the  contract  upon  the  power  of  disposition,  and 
none  at  law,  or  in  equity,  unless  it  be  that  the  company  could  not 
part  with  the  bonds  in  fraud  of  its  stockholders  or  its  creditors. 
And  it  had  the  right,  which  all  other  debtors  had  at  the  time,  to 
make  preferences  among  its  creditors — ^to  pay  one  rather  than 
another.  It  is  not  to  be  disputed  that,  situated  as  the  company 
was  at  the  time  when  the  contract  of  August  and  September, 
1857,  was  made,  with  the  debt  of  $36,000  pressing  upon  it,  and 
with  no  other  means  of  relief,  it  might  have  sold  the  entire  lot  of 
two  hundred  and  forty-three  bonds  which  it  held,  or  was  entitled 
to  call  for,  at  the  best  price  that  could  have  been  obtained,  and 
might  have  applied  the  entire  proceeds,  had  they  been  needed,  to 
pay  that  single  debt.  Of  this,  neither  the  stockholders  nor  the 
other  creditors  could  have  complained.  .  .  .  Time  has  re- 
vealed that  the  bonds  were  worth  more  than  they  could  have 
been  sold  for,  but  we  are  to  look  at  the  circumstances  as  thev 
were  when  the  transaction  took  place,  in  considering  what  was 
its  nature  and  whether  it  was  legal.  .  .  .  Certainly  it  [the 
compromise]  did  not  place  the  company  in  any  worse  position 
than  it  must  have  held  had  it  not  been  made.     .     .     .     Besides, 
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as  we  have  seen,  the  arrangement  assailed  by  the  complainants 
was  not  a  modification  of  the  subscription  previously  made,  or  a 
bonus  given  for  a  release.  It  was  rather  a  purchase  of  the  city 
debt.  AVe  think  it  was  not  beyond  the  power  of  the  contracting 
parties."  Again,  after  observing  that  the  arrangement  made  was 
binding  upon  the  railroad  company,  through  which,  as  well  as 
against  which,  the  judgment  creditors  claimed,  the  court  said: 
"  No  doubt  the  subscribed  capital  stock  of  a  corporation  is  a  fund 
held  by  it  in  trust  for  its  creditors,  as  is  also  all  its  other  prop- 
erty, and  had  the  railroad  company  released,  without  equivalent 
consideration,  or  given  it  away,  its  action  would  have  been  fraud- 
ulent, and  might  have  been  set  aside  by  a  court  of  equity.  But 
certainly  it  was  in  the  power  of  the  directors  to  apply  the  sub- 
scription on  bonds  taken  in  payment  to  the  extinguishment  of 
debts,  and,  if  thus  applied  in  good  faith,  all  being  obtained  for  it 
that  it  was  worth,  no  one  has  been  wronged.  It  is,  therefore,  a 
question  of  fact  to  be  determined  by  the  evidence,  whether  the 
bonds  and  the  balance  of  the  city's  subscription  were  thus  ap- 
plied. .  .  .  We  may  add,  the  evidence  is  convincing  that  the 
contract  between  the  city  and  the  company  was  made  in  the  ut- 
most good  faith,  with  no  intention  to  wrong  the  creditors  of  the 
latter;  that  it  was  at  the  time  considered  advantageous  to  the 
company,  and  it  is  not  proved  that  all  was  not  paid  for  the  bonds 
issued  and  to  be  issued  that  they  could  have  been  sold  for  in  the 
market."  These  principles  have  not  been  modified  by  any  de- 
cision of  this  court,  and  they  fully  sustain  the  judgment  in  this 
case.  And  there  is  some  support  for  the  judgment  in  Gelpcke  v, 
Blake,  19  Iowa,  263,  268,  decided  in  1865,  in  which  a  creditor 
of  a  railroad  corporation  sought  to  hold  a  stockholder  liable  on 
his  subscription,  notwithstanding  his  release  by  it.  The  court 
said :  "  Again,  a  release  is  a  contract,  and  the  articles  of  in- 
corporation give  to  this  company  all  the  powers  described  in  sec- 
tion 674  of  the  Code  of  1851.  The  sixth  clause  of  that  section 
invests  the  company  with  power  to  make  contracts,  acquire  and 
transfer  property,  possessing  the  same  powers  in  such  respects 
as  private  individuals  now  enjoy.  There  was  no  lack  of  power, 
therefore,  in  this  company,  nor  do  we  think  there  would  have 
been  in  the  board  of  directors,  to  rescind  the  contract  with  or 
without  the  consent  of  the  stockholders  or  others,  when  it  was 
done  in  good  faith,  and  under  the  peculiar  and  equitable  circum- 
stances of  the  case."  The  clause  in  the  Code  of  1851,  above  re- 
ferred to,  was  reproduced  in  the  Revision  of  i860,  §  1151,  and  in 
the  Code  of  1873,  §  1059. 

It  is,  however,  contended  that  the  judgment  cannot  be  sus- 
tained without  disregarding  later  decisions  of  the  Supreme  Court 
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of  Iowa,  which,  it  is  insisted,  rest  upon  the  statute  of  that  State, 
and  are  binding  upon  this  court.  Reliance  is  particularly  placed 
by  the  plaintiff  upon  Jackson  v.  Traer,  64  Iowa,  469.  All  the 
cases  in  that  learned  court  to  which  attention  has  been  called 
were  determined  after  Greene  acquired  the  stock  in  question,  and 
all,  with  one  exception,  after  this  litigation  was  commenced. 
The  recognition  in  the  Iowa  statute  of  the  right  of  creditors  of 
corporations  to  look  to  unpaid  instalments  of  stock  subscriptions 
to  obtain  satisfaction  of  their  demands  did  not  confer  a  new  right, 
but  is  a  recognition  of  a  right  existing  before  the  statute  in  virtue 
of  the  relations  between  a  corporation  and  its  creditors  and  stock- 
holders. The  new  right  given  to  the  creditor  by  the  statute  is  to 
have  his  execution,  when  corporate  property  cannot  be  found, 
levied  upon  the  private  property  of  a  stockholder  who  is  in- 
debted on  his  subscription  of  stock;  it  being  declared,  out  of 
abundant  caution,  that  nothing  in  the  statute  "  exempts  "  stock- 
holders from  individual  liability  to  the  amount  of  their  unpaid 
instalments  of  stock.  The  decisions  of  the  State  court  are  not, 
therefore,  to  be  regarded  as  resting  upon  the  local  statute,  but 
only  as  expressing  the  views  of  that  tribunal  in  respect  to  the 
same  principles  of  general  law  announced  by  this  court,  after  the 
fullest  consideration,  in  the  numerous  cases  to  which  we  have 
adverted.  The  leading  case  in  the  State  court  upon  this  subject 
is  Jackson  v.  Traer,  above  cited.  It  involved  the  liability  of 
Greene's  estate  to  another  judgment  creditor  of  the  railroad 
company  for  the  difference  between  the  face  value  of  his  stock 
and  the  price  at  which  it  was  received  in  payment  of  his  claim. 
Upon  the  first  hearing  in  the  Supreme  Court  of  the  State,  all  its 
members  except  one  held  that  the  stock  should  be  treated  as  fully 
paid.  Upon  a  rehearing,  at  the  October  term,  1884 — ^some  time 
after  this  action  was  brought  and  had  been  removed  into  the 
court  below — three  of  the  judges  held  that  Greene's  estate  was 
bound  to  account  to  creditors  for  eighty  per  cent,  of  the  face  value 
of  the  stock  received  by  him.  Chief  Justice  Rothrock  and  Judge 
Seevcrs  dissented.  The  two  cases  since  Jackson  v.  Traer — we 
allude  to  Boulton  Carbon  Co.  v.  Mills,  78  Iowa,  460,  and  Tama 
Water  Power  Co.  v.  Hopkins,  79  Iowa,  653— do  not  rest  upon 
any  ground  that  is  inconsistent  with  the  views  we  have  expressed. 
We  cannot,  consistently  with  our  deliberate  judgment  upon  this 
question  of  general  law,  accept  the  decision  in  Jackson  v.  Traer 
as  controlling  the  determination  of  the  present  case.  Upon  ques- 
tions of  that  character  the  Federal  courts  administering  justice  in 
Iowa  have  equal  and  co-ordinate  jurisdiction  with  the  courts  of 
that  State,  although  they  will  lean  "towards  an  agreement  of 
views  with  the  State  court  if  the  question  seems  to  them  balanced 
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with  doubt."  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  367; 
Burgess  v.  Seligman,  107  U.  S.  20;  Pana  v.  Bowler,  107  U.  S. 
529;  Hough  V.  Railway  Co.,  100  U.  S.  213,  226;  Railroad  Co.  v. 
National  Bank,  102  U.  S.  14,  30,  31 ;  Myrick  v.  Michigan  Central 
Railroad,  107  LF.  S.  102,  109;  Carroll  County  v.  Smith,  iii  U.  S. 
556;  BoUes  V,  Brimfield,  120  U.  S.  759.  The  judgment  below, 
in  our  opinion,  is  in  accordance  with  the  law  as  it  was  adjudged 
to  be  when  Greene  received  the  stock  in  question  and  surrendered 
his  claim  upon  the  railroad  company,  and  with  the  law  as  this 
court  has  since  that  time  frequently  declared  it  to  be;  and  our 
duty  is  to  so  declare  in  the  case  before  us. 

Judgment  affirmed. 

Brown,  J.,  not  having  been  a  member  of  the  court  when  this 
case  was  argued,  did  not  participate  in  its  decision. 


HANDLEY  v,  STUTZ. 

In  the  Supreme  Court  of  the  United  States,  March  30, 

1891. 

[Reported  in  139  United  States  Reports  417.] 

This  was  a  bill  in  equity,  filed  by  Sebastian  Stutz,  of  Pitts- 
burg, Pa.,  by  certain  other  persons  composing  the  firm  of  Ragon 
Brothers,  of  Evansville,  Indiana,  and  by  others  composing  the 
firm  of  Louis  Stix  &  Co.,  of  Cincinnati,  Ohio,  on  behalf  of  them- 
selves and  such  other  creditors  of  the  Clifton  Coal  Co.  as  should 
come  in  and  contribute  to  the  expenses  of  the  suit,  against  the 
Clifton  Coal  Co.  and  certain  of  its  stockholders,  to  compel  an 
assessment  upon  certain  shares  of  stock  held  by  the  individual 
defendants,  and  payment  of  the  same  as  a  trust  fund  for  the  sat- 
isfaction of  the  debts  of  the  company.  The  bill  averred  in  sub- 
stance that  the  Clifton  Coal  Co.  was  incorporated  under  the  laws 
of  the  State  of  Kentucky,  in  July,  1883,  with  power  to  purchase, 
lease  and  operate  coal  mines  in  the  State  of  Kentucky,  a  copy  of 
the  articles  of  incorporation  being  annexed  to  the  bill ;  that  by 
said  articles  the  capital  stock  of  such  corporation  was  fixed  at 
$120,000,  divided  into  shares  of  $100  each,  with  power  to  increase 
the  same  to  $200,000,  by  a  majority  vote  of  the  stockholders ;  that 
all  the  stock  was  then  taken  and  paid  for  by  the  subscribers  in 
some  manner  agreed  upon  between  them;  that,  pursuant  to  the 
authority  contained  in  the  articles  of  incorporation,  the  stockhold- 
ers, all  of  them  being  present  and  voting,  "  at  a  meeting  duly  held 
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for  the  purpose  in  May,  1886,  unanimously  resolved  and  ordered 
that  the  capital  stock  of  said  company  be,  and  in  fact  it  was,  then  /  (^ 

increased  to  $200,000,  in  shares  of  $100  each,  being  an  increase  of  ,    .. 

800  shares  of  stock  of  said  company ;  "  that  of  the  800  shares  then 
created,  the  defendant  Handley  subscribed  for  86$  shares,  two  of  !    ^* 

the  other  defendants  for  15  shares  each,  and  two  others  for  75 
shares  each,  certificates  of  which  were  issued  by  the  company, 
and  delivered  to,  and  received  by,  said  subscribers,  as  they  were 
respectively  entitled ;  but  that  neither  one  of  them  ever  paid  to  the 
company  any  part  of  the  said  shares,  and  they  each,  respectively, 
owe  the  said  company  the  full  par  value  of  the  shares  of  the  said 
capital  stock  subscribed  for  and  issued  to  them.  ^ 

The  bill  also  averred  that  on  December  30,  1886,  it  having  been 
previously  resolved  to  issue  bonds  to  the  amount  of  $50,000,  and 
to  secure  the  payment  thereof  by  a  mortgage  upon  its  property, 
and  said  mortgage  having  been  executed  to  trustees  and  recorded,  ^  ^  ^ 

a  contract  was  executed  and  delivered  to  the  company  by  certain    ^'  "*        , 
others  of  the  defendants,  whose  names  were  subscribed  thereto,  /^  ^  *   "  ^ 
in  the  following  terms :  "  We,  the  undersigned,  subscribe  for  the        {  ,  ^ 
amount  set  opposite  our  names,  respectively,  to  bonds  of  the  Clif-      ' 
ton  Coal  Co.,  aggregating  $50,000.     It  is  agreed  that  $50,000 
capital  stock  be  distributed  pro  rata  among  the  subscribers  to  the 
above  bonds ;  "  that  several  of  the  defendants  subscribed  to  this 
contract,  and  agreed  to  take  bonds  in  different  amounts ;  that  said 
subscribers  paid  the  coal  company  for  the  bonds,  and  that  with 
the  money  thus  received,  to  the  extent  of  $30,000,  the  company 
paid  its  debts  to  certain  of  its  officers  and  managers,  who  had  be- 
come liable  by  endorsement  for  the  company,  and  that  nothing 
was  or  ever  had  been  paid  for  or  upon  any  of  the  shares  of  capital 
stock  thus  subscribed  for,  and  to  be  distributed  among  them ;  that 
is  to  say,  $5o,0CX)  of  said  capital  stock,  equivalent  to  500  shares 
thereof,  w^as,  in  fact,  subscribed  for  and  distributed  among  cer- 
tain of  the  defendants,  to  whom,  in  May,  1887,  there  were  issued 
and  received  by  them  respectively  certificates  for  shapes. 

The  bill  further  averred  that  the  plaintiffs  were  judgment  cred- 
itors of  the  company,  by  judgments  obtained  in  the  courts  of 
Kentucky :  that  their  debts  were  created  before  all  of  the  capital 
stock  of  said  company  was  paid  inj  and  that  all  of  the  said  $80,- 
000  increase  of  the  capital  stock,  and  each  and  all  of  the  amounts 
due  to  the  company  for  any  part  of  its  capital  stock,  constituted  a 
trast  fund  for  their  benefit,  which  they  were  entitled  to  have  ad- 
ministered in  a  court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  being  insolvent. 

It  further  appeared  from  the  testimony  that  the  company  was 
organized  soon  after  its  articles  of  incorporation  were  filed ;  that 
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its  chief  office  was  at  Mannington,  Kentucky ;  and  that  it  began 
business  at  once  and  made  large  outlays  and  expenditures  for 
machinery,  buildings,  materials,  and  labor.  In  the  early  part  of 
the  year  1886,  the  company  was  led  to  believe  that  its  coal  would 
coke,  and,  therefore,  its  products  could  be  profitably  extended 
from  grate  and  steam  purposes  to  iron-making  coke.  To  embark 
in  the  manufacture  of  coke,  however,  money  was  needed,  and  a 
meeting  of  the  stockholders  was  held  March  31,  1886,  at  which  a 
resolution  was  passed,  reciting  that  $50,000  was  needed  with 
which  to  erect  coke  ovens,  buildings,  improvements,  etc.,  to  fur- 
ther develop  the  property;  and  it  was  unanimously  resolved  to 
issue  $50,000  of  bonds  of  the  company,  in  sums  of  $1000  each, 
due  thirty  years  from  April  i,  with  6  per  cent,  interest,  and  se- 
cured by  a  triisjtJiiQrtgage  up<»i  the  propexty^ofJiie  company,  and 
the  president  was  authorized  to  diSpD'se  of  such  bondTlLS  in  his 
discretion  seemed  best.  The  mortgage  was  executed  to  the  desig- 
nated trustee  and  recorded.  It  was  found,  however,  that  the 
bonds  could  not  be  sold,  and  to  meet  the  demands  upon  the  com- 
pany for  money,  it  borrowed  a  large  amount  upon  its  notes,  en- 
dorsed by  its  directors  and  stockholders,  and  to  secure  the  lenders 
and  endorsers,  the  $go,ooo  of  bonds  were  deposited  in  two  banks 
in  Nashville,  Tennessee,  as  additional  collateral  security  for  the 
loans.  Finding  that  no  one  would  purchase  the  bonds,  and  being 
advised  that  in  order  to  effect  their  sale  it  would  be  better  to  add 
an  equal  amount  of  stock  to  the  bonds,  and  propose  to  the  pur- 
chasers of  such  bonds  to  give  as  a  gratuity  $1000  of  stock  with 
each  $1000  bond,  a  meeting  of  the  stockholders  of  the  company 
was  held  at  Nashville,  May  31,  1886,  at  which  all  the  stockholders 
were  present  in  person  or  by  proxy,  although  without  any  call  or 
previous  notice,  and  "  it  was  unanimously  resolved  that  the  capi- 
tal stock  of  the  company  be  increased  to  $200,000,  as  authorized 
by  the  charter."  This  resolution  was  not  then  entered  upon  the 
records  of  the  corporation,  but  was  formulated  in  the  shape  of  a 
pencil  memorandum,  and  adopted  unanimously,  although  no  vote 
appeared  to  have  been  taken,  and  no  formal  record  was  made  of 
the  meeting  until  the  summer  of  1888.  No  notice  of  such  change 
in  the  amount  of  its  capital  stock  was  recorded  or  published,  as 
required  by  the  laws  of  Kentucky.  The  subscribers  to  the  bonds 
subsequently  executed  the  agreement  set  forth  in  the  bill,  and  bonds 
to  the  amount  of  $45,000  were  delivered  to  the  subscribers  with 
equal  amounts  of  certificates  of  "  paid-up "  stock,  the  receipts 
reciting  that  it  "  was  issued  with  bonds  for  same  amount,  as  per 
agreement."  The  certificates  on  their  face  recited  that  the  shares 
of  stock  were  fully  paid  up  "  and  were  non-assessable,"  or  lan- 
guage to  that  effect.     Five  thousand  dollars  of  the  bonds  were 
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left  in  one  of  the  national  banks  at  Nashville  as  collateral  security 
for  a  loan  to  the  company,  no  one  having  subscribed  for  them.  Th^* 
remaining  $30,000  shares  of  increased  stock,  which  were  not  need/- ' 
ed  to  secure  the  subscribers  to  the  bonds,  appeared  to  have  bee^ 
distributed  pro  rata  among  the  old  stockholders.     In  the  latte^  * 
part  of  1887,  and  in  the  early  part  of  the  following  year,  plaintiffs 
obtained  judgments  against  the  company,  which  were  unsatisfied, 
and  in  September,  1887,  by  an  order  of  the  Circuit  Court  of  Hop- 
kins County,  Kentucky,  the  entire  property  of  the  company  was 
placed  in  the  hands  of  a  receiver,  and  its  operations  stopped. 

On  February  8,  1889,  this  bill  was  filed  against  the  coal  com- 
pany and  the  holders  of  this  incr^sed  stock,  to  compel  payment 
therefor,  and  to  recover  the  amounts  of  the  judgments  against  the 
company.  The  court  dismissed  the  bill  as  to  three  of  the  defend- 
ants not  served  with  process,  and  as  to  the  rest  held  them  liable 
to  all  the  creditors  of  the  company  whose  debts  originated  after 
the  alleged  increase  of  stock,  and  fixed  May,  1886,  as  the  date  of 
such  increase.  As  to  debts  c6ntracted  prior  to  that  date,  they  were 
excluded  because,  as  between  the  company  and  the  stockholders, 
the  latter  held  such  stock  properly,  and  without  liability  to  the 
company,  and  all  creditors  who  dealt  with  the  company  prior  to 
such  increase,  and  not  upon  the  faith  of  such  stock,  had  no  equity 
to  demand  more  than  the  company  itself  could.  Five  of  the  de- 
fendants against  whom  decrees  were  rendered  in  excess  of  $5000 
appealed  to  this  court,  and  the  Circuit  Court  suspended  the  execu- 
tion of  the  decree  as  to  those  who  could  not  appeal,  until  this  court 
should  determine  the  rights  of  the  appellants. 

The  Qpinion  of  the  Circuit  Court  is  reported  in  41  Fed.  Rep. 

531. 
Edward  H.  East  and  James  Stuart  Pitcher  for  appellants. 

Walter  Evans  and  James  R.  MacFarlane  for  appellees. 

Brow^n,  J.,  delivered  the  opinion  of  the  court.^ 

So  iar  as  the  question  of  liability  to  the  proposed  assessments 
is  concerned,  these  defendants,  with  respect  to  their  relations  to 
this  corporation,  are  divisible  into  two  distinct  classes:  First, \ 
those  of  the  original  stockholders  who  received  the  $30,000  in- 
creased stock  as  a  gift ;  second,  those  who  subscribed  to  the  $50,- ' 
000  bonds,  and  received  an  equal  amount  of  stock,  as  a  bonus  or 
inducement  to  make  the  subscription. 

4.  With  regard  to  the  first  class,  namely,  the  original  stock- 
holders, who  voted  for  this  increase  of  800  shares,  and  then  dis- 
tributed among  themselves   300  of  those  shares,   without  the 

*  A  portion  of  the  opinion  has  been  omitted.  Only  so  much  of  the 
opinion  should  be  here  considered  as  relates  to  the  validity  of  the  issue 
of  the  shares  of  stock. — Ed. 
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shadow  of  right  or  consideration,  it  is  difficult  to  see  why  they 
should  not  be  called  upon  to  respond  for  their  value.  The  only 
claim  made  upon  their  behalf  is  that  they  never  agreed  to  con- 
tribute or  pay  for  the  same ;  that  the  stock  was  expressly  declared 
to  be  "  fully  paid  "  and  "  free  from  all  claims  or  demands  upon 
the  part  of  tlie  company ;  "  that  there  was  no  evidence  that  the 
creditors  of  the  company  knew  of,  or  relied  upon,  this  increase, 
in  their  dealings  with  the  company ;  and  that  they  had  a  right  to 
return  and  surrender  the  same,  which  they  offered  to  do.  There 
is  no  reason  to  suppose  that  these  stockholders  did  not  act  in  good 
faith,  and  in  the  belief  that  they  were  entitled  to  this  stock.  The 
fact  that  they  did  not  subscribe  for  it  or  agree  to  take  it  until  the 
receipt  of  the  certificates,  is  immaterial,  as  the  acceptance  of  the 
certificates  is  sufficient  evidence  of  an  agreement  to  pay  their  par 
value.  Sanger  v.  Upton,  91  U.  S.  56,  64;  Chubb  v.  Upton,  95 
U.  S.  665 ;  Brigham  v.  Mead,  10  Allen,  245. 
j  Ever  since  the  case  of  Sawyer  v,  Hoag,  17  Wall.  610,  it  has 
'  been  the  settled  doctrine  of  this  court  that  the  capital  stock  of  an 
insolvent  corporation  is  a  trust  fund  for  the  payment  of  its  debts ; 
that  the  law  implies  a  promise  by  the  original  subscribers  of  stock 
who  did  not  pay  for  it  in  money  or  other  property  to  pay  for  the 
same  when  called  upon  by  creditors ;  and  that  a  contract  between 
themselves  and  the  corporation,  that  the  stock  shall  be  treated  as 
fully  paid  and  non-assessable,  or  otherwise  limiting  their  liability 
f  therefor,  is  void  as  against  creditors.  The  decisions  of  this  court 
upon  this  subject  have  been  frequent  and  uniform,  and  no  relaxa- 
tion of  the  general  principle  has  been  admitted.  Upton  v.  Tribil- 
cock,  91  U.  S.  45;  Sanger  v.  Upton,  91  U.  S.  56;  Webster  v. 
Upton,  91  U.  S.  65 ;  Chubb  v.  Upton,  95  U.  S.  665 ;  Pullman  ik 
Upton,  96  U.  S.  328 ;  County  of  Morgan  v,  Allen,  103  U.  S.  498 ; 
Hawkins  v,  Glenn,  131  U.  S.  319;  Graham  v.  Railroad  Co.,  102 
U.  S.  148,  161 ;  Richardson  v.  Green,  134  U.  S.  30. 

It  is  simply  in  affirmance  of  this  general  principle  that  section 
14,  chapter  56  of  the  Gen.  Stats,  of  Kentucky  declares  that  noth- 
ing in  the  act  conferring  corporate  franchises,  or  permitting  the 
organization  of  corporations  "  shall  exempt  the  stockholders  of 
any  corporation  from  individual  liability  to  the  amount  of  the  un- 
paid instalments  on  stock  owned  by  them."  If  the  corporation 
has  no  right  as  against  creditors,  to  sell  or  dispose  of  this  stock 
with  an  agreement  that  no  further  assessment  shall  be  made  upon 
it,  much  less  has  it  the  right  to  give  it  away,  or  distribute  it  among 
shareholders,  without  receiving  a  fair  equivalent  therefor,  and 
thereby  induce  the  public  to  deal  with  it  upon  the  credit  of  such 
shares,  as  representing  the  assets  of  the  corporation.  Union  Mut. 
Life  Ins.  Co.  v,  Frear  Stone  Mfg.  Co.,  97  111.  537.    The  stock  of 
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a  corporation  is  supposed  to  stand  in  the  place  of  actual  property 
of  substantial  value,  and  as  being  a  convenient  method  of  repre- 
senting the  interest  of  each  stockholder  in  such  property,  and  to 
the  extent  to  which  it  fails  to  represent  such  value  it  is  either  a 
deception  and  fraud  upon  the  public,  or  an  evidence  that  the  orig- 
inal value  of  the  corporate  property  has  become  depreciated.  The 
market  value  of  such  shares  rises  with  an  increase  in  the  value  of 
the  corporate  assets,  and  falls  in  case  of  loss  or  misfortune, 
whereby  the  value  of  such  assets  is  impaired.  And  the  increase 
of  value  of  such  stock  is  taken  to  represent  either  an  appreciation 
in  value  of  the  company's  property  beyond  the  par  value  of  the 
original  shares,  or  so  much  money  paid  to  the  corporation  as  is 
represented  by  such  shares.  If  it  be  once  admitted  that  a  cor- 
poration may  issue  stock  without  receiving  a  consideration  there- 
for, and  where  it  does  not  represent  actual  or  substituted  value 
in  corporate  assets,  there  is  apparently  no  limit  to  the  extent  to 
which  the  original  stock  may  be  "  watered,"  except  the  caprice  of 
the  stockholders.  While  an  agreement  that  the  subscribers  or 
holders  of  stock  shall  never  be  called  upon  to  pay  for  the  same 
may  be  good  as  against  the  corporation  itself,  it  has  been  uni- 
formly held  by  this  court  not  to  be  binding  upoa  its  creditors. 

5.  Somewhat  different  considerations  apply  to  those  who  sub- 
scribed for  the  bonds  of  the  company,  with  the  understanding 
that  they  were  to  receive  an  amount  of  stock  equal  to  the  bonds 
as  an  additional  inducement  to  their  subscription.  The  facts 
connected  with  this  transaction  are  substantially  as  follows :  Some 
three  years  after  the  company  was  organized  it  became  apparent 
that  the  enterprise,  as  originally  contemplated — namely,  the  min- 
ing and  selling  of  coal  for  steam  and  domestic  purposes — was  not 
likely  to  be  a  success,  owing  to  the  inferior  character  of  the  prod- 
uct ;  and  the  only  hope  of  the  company  lay  in  the  manufacture  of 
the  coal  into  an  iron-making  coke,  that  is,  a  coke  containing  a 
percentage  of  sulphur  low  enough  to  admit  of  the  manufacture 
of  merchantable  pig  iron.  To  embark  in  this,  however,  money 
was  needed,  and  as  the  stock  of  the  company  was  not  worth  more 
than  50  cents  on  the  dollar,  it  was  evident  this  could  not  be  effect- 
ed simply  by  the  issue  of  new  stock.  It  was  proposed  at  the  meet- 
ing in  ilarch  that  money  should  be  raised  by  the  issue  of  $50,000 
of  bonds,  with  which  to  add  the  requisite  structures  to  the  plant. 
But  it  was  soon  evident  that  the  bonds  could  not  be  negotiated 
without  the  stock,  and,  acting  upon  the  suggestion  of  a  Nashville 
banker.it  was  resolved  at  the  meeting  in  May  that  the  stock  should 
be  increased  800  shares,  500  of  which  should  be  turned  over  to  the 
subscribers  to  the  bonds,  as  a  bonus  or  an  additional  considera- 
tion.   The  evidence  is  uncontradicted  that  the  bonds  could  not 
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have  been  negotiated  without  the  stock ;  that  they  were  both  sold 
as  a  whole ;  that  the  transaction  was  in  good  faith,  and,  consider- 
ing the  risk  that  was  taken  by  the  subscribers,  the  price  paid  for 
the  stock  and  bonds  was  fair  and  reasonable.  The  directors  ap- 
pear to  have  done  all  in  their  power  to  obtain  the  best  possible 
terms,  and  there  is  no  imputation  of  unfair  dealing  on  the  part  of 
any  one  connected  with  the  transaction.  At  that  time  the  mines 
and  property  of  the  company  were  in  good  condition,  and  the 
prospects  of  success  were  fair. 

The  case  then  resolves  itself  into  the  question  whether  an  active 
corporation,  or  as  it  is  called  in  some  cases,  a  "  going.cpncenj," 
finding  its  original  capital  impaired  by  loss  or  misfortune,  may 
not,  for  the  purpose  of  recuperating  itself  and  providing  new 
conditions  for  the  successful  prosecution  of  its  business,  issue 
new  stock,  put  it  upon  the  market  and  sell  it  for  the  best  price  that 
can  be  obtained.  The  question  has  never  been  directly  raised  be- 
fore in  this  court,  and  we  are  not,  consequently,  embarrassed  by 
any  previous  decisions  on  the  point.  In  the  Upton  Cases,  arising 
out  of  the  failure  of  the  Great  Western  Insurance  Co ;  in  Hatch 
i\  Dana,  loi  U.  S.  205,  and  in  Hawkins  v,  Glenn,  131  U.  S.  319, 
the  defendants  were  either  original  subscribers  to  the  increased 
stock,  at  a  price  far  below  its  par  value,  or  transferees  of  such 
subscribers ;  and  the  stock  was  issued,  not  as  in  this  case  to  pur- 
chase property  or  raise  money  to  add  to  the  plant,  and  facilitate 
the  operations  of  the  company,  but  simply  to  increase  its  original 
stock  in  order  to  carry  on  a  larger  business,  and  the  stock  thus 
issued  was  treated  as  if  it  formed  a  part  of  the  original  capital. 
In  County  of  Morgan  v,  Allen,  103  U.  S.  498,  the  same  principle 
was  applied  to  a  subscription  by  a  county  to  the  capital  stock  of  a 
railroad  company,  for  which  it  had  issued  its  bonds,  although 
such  bonds  had  been  surrendered  to  the  county  with  the  consent 
of  certain  of  its  creditors. 

To  say  that  a  corporation  may  not,  under  the  circumstances 
above  indicated,  put  its  stock  upon  the  market  and  sell  it  to  the 
highest  bidder,  is  practically  to  declare  that  a  corporation  can 
never  increase  its  capital  by  a  sale  of  shares,  if  the  original  stock 
has  fallen  below  par.  The  wholesome  doctrine,  so  many  times  en- 
forced by  this  court,  that  the  capital  stock  of  an  insolvent  corpora- 
tion is  a  trust  fund  for  the  payment  of  its  debts,  rests  upon  the 
idea  that  the  creditors  have  a  right  to  rely  upon  the  fact  that  the 
subscribers  to  such  stock  have  put  into  the  treasury  of  the 
corporation  in  some  form,  the  amount  represented  by  it;  but  it 
does  not  follow  that  every  creditor  has  a  right  to  trace  each  share 
of  stock  issued  by  such  corporation,  and  inquire  whether  its  hold- 
er, or  the  person  of  whom  he  purchased,  has  paid  its  par  value  for 
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it  It  frequently  happens  that  corporations,  as  well  as  individ- 
uals, find  it  necessary  to  increase  their  capital  in  order  to  raise 
money  to  prosecute  their  business  successfully,  and  one  of  the 
most  frequent  methods  resorted  to  is  that  of  issuing  new  shares 
of  stock  and  putting  them  upon  the  market  for  the  best  price  that 
can  be  obtained ;  and  so  long  as  the  transaction  is  bona  fide,  and 
not  a  mere  cover  for  "  watering  "  the  stock,  and  the  consideration 
obtained  represents  the  actual  value  of  such  stock,  the  courts  have 
shown  no  disposition  to  disturb  it.  Of  course  no  one  would  take 
stock  so  issued  at  a  greater  price  than  the  original  stock  could  be 
purchased  for,  and  hence  the  ability  to  negotiate  the  stock  and  to 
raise  the  money  must  depend  upon  the  fact  whether  the  purchase;^ 
shall  or  shall  not  be  called  upon  to  respond  for  its  par  value. 
While,  as  before  observed,  the  precise  question  has  never  been 
raised  in  this  court,  there  are  numerous  decisions  to  the  effect 
ihat  the  general  rule  that  holders  of  stock  in  favor  of  creditor^ 
must  respond  for  its  par  value,  is  subject  to  exceptions  where  the 
transaction  is  not  a  mere  cover  for  an  illegal  increase. 

Thus,  in  New  Albany  v,  Burke,  11  Wall.  96,  a  city  subscribed 
to  the  stock  of  a  railroad,  and  issued  bonds  for  a  part  of  the  sub- 
scription, agreeing  to  issue  them  for  the  rest  of  it  when  the  road 
should  be  built  to  a  certain  point.  The  road  relied  mainly  upon 
these  bonds  to  raise  the  necessary  money.  The  validity  of  the 
bonds  being  denied  by  taxpayers,  who  had  filed  bills  to  enjoin  the 
raising  of  a  tax  to  pay  the  interest,  their  value  in  the  market  was 
largely  impaired,  and  it  was  found  they  could  not  be  sold  without 
a  sacrifice.  Under  these  circumstances  the  company  applied  to 
the  city  to  pay  a  certain  sum  which  had  been  borrowed  by  the 
road  upon  the  pledge  of  the  bonds  already  issued,  with  sundry 
other  moneys,  and  in  consideration  thereof  the  city  obtained  from 
the  company  a  large  number  of  bonds  which  had  not  been  nego- 
tiated, and  a  cancellation  of  the  subscription.  In  a  suit  brought 
by  a  judgment  creditor  to  enforce  the  original  subscription,  it 
was  held  that  the  compromise  was  legal,  and  the  payment  of  such 
subscription  would  not  be  enforced,  although  it  subsequently 
turned  out  that  the  bonds  were  worth  more  than  they  could  have 
been  sold  for.  Said  Strong,  J.,  speaking  for  the  court: 
"Had  the  company  sold  to  a  stranger,  and  then  the  city  become  a 
purchaser  from  the  stranger,  it  will  not  be  contended  that  any 
creditor  of  the  company  could  complain.  And  it  can  make  no 
difference  whether  the  purchase  was  made  directly  or  indirectly 
from  the  first  holder  of  the  bonds,  assuming  that  there  was  no 
fraud.  The  transaction  .  .  .  was,  in  substance,  plainly 
nothing  more  than  a  purchase  by  the  city  of  its  own  bonds,  some 
of  which  had  been  issued  and  others  of  which  it  was  under  obli- 
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gation  to  issue,  at  the  call  of  the  vendor.  .  .  .  Looking  at 
it  in  the  light  of  subsequent  events,  it  was  no  doubt  an  advan- 
tageous purchase  for  the  city;  and,  if  the  uncontradicted 
evidence  is  to  be  believed,  it  was  deemed  at  the  time  an  advan- 
tageous sale  or  arrangement  for  the  company.  .  .  .  We 
may  add,  the  evidence  is  convincing  that  the  contract  between  the 
city  and  the  company  was  made  in  the  utmost  good  faith,  with 
no  intention  to  wrong  creditors  of  the  latter;  that  it  was  at  the 
time  considered  advantageous  to  the  company,  and  it  is  not 
proved  that  all  was  not  paid  for  the  bonds  issued  and  to  be  issued 
that  they  could  have  been  sold  for  in  the  market." 

So  in  Coit  v.  Gold  Amalgamating  Co.,  119  U.  S.  343,  it  was  held 
that  where  the  charter  of  a  corporation  authorizes  the  capital 
stock  to  be  paid  for  in  property,  and  the  shareholders  honestly 
and  in  good  faith  pay  for  their  subscriptions  in  property  instead 
of  money,  third  parties  have  no  ground  of  complaint,  although  a 
gross  and  obvious  overvaluation  of  such  property  would  be 
strong  evidence  of  fraud  in  an  action  by  a  creditor  to  enforce  per- 
sonal liability.  The  court  held  that  where  full-paid  stock  was 
issued  for  property  received  there  must  be  actual  fraud  in  the 
transaction  to  enable  creditors  of  the  corporation  to  call  the  stock- 
holders to  account.  In  delivering  the  judgment  of  the  court  in 
that  case  at  the  circuit,  14  Fed.  Rep.  12,  Bradley,  J.,  ob- 
served: "That  trust  (in  favor  of  creditors)  does  not  arise  abso- 
lutely in  every  case  where  capital  stock  has  been  issued,  and 
where  it  has  been  settled  for  by  arrangement  with  the  company. 
It  is  not  as  if  the  stockholders  had  given  their  promissory  notes 
for  the  amount,  these  notes  being  in  the  treasur}'  of  the  company  ; 
but  there  are  often  equities  to  which  the  stockholders  are  entitled 
—on  which  they  are  to  stand."  As  one  of  them,  he  mentioned 
the  case  of  stock  dividends  fairly  made  in  consideration  of  profits 
earned  and  of  accumulations  of  the  property  of  the  company,  and 
observed :  "  It  is  not  true  that  it  is  in  the  power  of  a  creditor  in 
every  case,  and  in  all  cases,  as  a  mere  matter  of  right,  to  institute 
an  inquiry  as  to  the  valuation  of  the  amount  of  the  consideration 
given  for  the  stock,  and  disturb  fair  arrangements  for  its  pay- 
ment in  other  ways  than  by  cash.  If  the  stock  has  been  fairly 
created  and  paid  for,  there  is  an  end  of  trusts  in  favor  of  any- 
body ;  and  this  does  not  affect  the  general  proposition  that  unpaid 
subscriptions  of  stock  are  a  trust  fund  to  be  administered  for  the 
benefit  of  creditors  after  a  corporation  becomes  insolvent." 

A  case  nearer  in  point  is  that  of  Clark  v.  Bever,  ante,  96,  de- 
cided at  the  present  term  of  this  court.  In  this  case,  a  railroad 
company,  of  which  defendant's  intestate  was  president  and  stock- 
holder, had  a  settlement  with  a  construction  company,  of  which 
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defendant's  intestate  was  also  a  member,  for  work  done  in  build- 
ing the  road.  The  railroad  company,  being  unable  to  pay  the 
claim  of  the  construction  company,  delivered  to  it  thirty-five  hun- 
dred shares  of  its  stock  at  20  cents  on  the  dollar,  and  the  same 
were  accepted  in  full  satisfaction  of  the  debt.  The  stock  was  not 
worth  an)rthing  in  the  market,  and  was  issued  directly  to  the  de- 
fendant's intestate.  No  other  payment  than  the  20  per  cent,  was 
ever  made  on  account  of  this  stock.  A  judgment  creditor  of  the 
railroad  company  filed  a  bill  to  compel  the  payment  by  the  de- 
fendant of  his  claim,  upon  the  theory  that  he  was  liable  for  the 
actual  par  value  of  such  stock,  whatever  may  have  been  its  mar- 
ket value  at  the  time  it  was  received.  It  was  held  he  could  not 
recover.  "  Of  course,  under  this  view,"  says  Harlan,  J.,  in  de- 
livering the  opinion  of  the  court,  "  every  one  having  claims  against 
the  railway  company— even  laborers  and  employees — who  could 
get  nothing  except  stock  in  payment  of  their  demands,  became 
bound,  by  accepting  stock  at  its  market  value  in  payment,  to  ac- 
coimt  to  unsatisfied  judgment  creditors  for  its  full  face  value, 
although,  at  the  time  it  was  sought  to  make  them  liable,  the  cor- 
poration had  ceased  to  exist,  or  its  stock  had  remained,  as  it  was 
when  taken,  absolutely  worthless.  ...  To  say  that  a  public 
corporation,  charged  with  public  duties,  may  not  relieve  itself 
from  embarrassment  by  paying  its  debt  in  stock  at  its  real  value — 
there  being  no  statute  forbidding  such  a  transaction — without 
subjecting  the  creditor,  surrendering  his  debt,  to  the  liability  at- 
taching to  stockholders  who  have  agreed,  expressly  or  impliedly, 
to  pay  the  face  value  of  stock  subscribed  by  them,  is  in  effect  to 
compel  them  either  to  suspend  operations  the  moment  they  be- 
come unable  to  pay  their  current  debts,  or  to  borrow  money  se- 
cured by  mortgage  upon  the  corporate  property." 

So  in  Fogg  V,  Blair,  ante,  118,  also  decided  at  the  present  term, 
it  was  held  to  be  competent  for  a  railroad,  exercising  good  faith, 
to  use  its  bonds  or  stock  in  payment  for  the  construction  of  its 
road,  although  it  could  not,  as  against  creditors  or  stockholders, 
issue  its  stock  as  fully  paid  without  getting  some  fair  or  reason- 
able equivalent  for  it.  It  was  there  said :  "  What  was  such  an 
equivalent  depends  primarily  upon  the  actual  value  of  the  stock 
at  the  time  it  was  contracted  to  be  issued,  and  upon  the  compensa- 
tion which,  under  all  the  circumstances,  the  contractors  were 
equitably  entitled  to  receive  for  the  particular  work  undertaken 
or  done  by  them."  It  appeared  in  that  case  that  full  and  ade- 
quate compensation  for  the  work  done  had  been  paid  by  the  com- 
pany in  its  mortgage  bonds,  and,  as  the  bill  contained  no  allega- 
tion whatever  as  to  the  real  or  market  value  of  such  stock,  it  was 
held  that  the  contractors  receiving  this  stock  were  not  liable  to 
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creditors  for  its  par  value.  It  was  added :  "  If,  when  disposed  of 
by  the  railroad  company,  it  was  without  value,  no  wrong  was 
done  to  creditors  by  the  contract  made  with  Blair  &  Taylor.  If 
the  plaintiff  expected  to  recover  in  this  suit  on  the  ground  tliat 
the  stock  was  of  substantial  value,  it  was  incumbent  upon  him  to 
distinctly  allege  facts  that  would  enable  the  court — assuming 
such  facts  to  be  true — to  say  that  the  contract  between  the  rail- 
road company  and  the  contractors  was  one  which,  in  the  interest 
of  creditors,  ought  to  be  closely  scrutinized."  It  would  seem 
to  follow  from  this  that  if  the  stock  had  been  of  some  value,  that 
value,  however  much  less  than  par,  would  have  been  the  limit  of 
the  holder's  liability. 

In  Morrow  v.  Nashville  Iron  &  Steel  Co.,  87  Tenn.  262,  275, 
276,  the  Supreme  Court  of  Tennessee  held  that  a  contract  with  a 
subscriber  to  stock  of  a  corporation,  that  for  every  share  sub- 
scribed he  should  receive  bonds  to  an  equal  amount,  secured  by 
mortgage  on  the  company's  plant,  is  void  as  against  creditors, 
and  also  between  the  subscriber  and  the  corporation.  But  the 
court  drew  a  distinction  between  such  a  case  and  sales  of  or  sub- 
scription to  the  stock  of  an  organized  and  going  corporation.  It 
said :  "  The  necessities  of  the  business  of  an  organized  company 
might  demand  an  increase  of  capital  stock,  and  if  such  stock  is 
lawfully  issued,  it  may  very  well  be  offered  upon  special  terms. 
In  such  case,  if  the  market  price  was  less  than  par,  it  is  clear  that 
a  purchaser  or  subscriber  for  such  stock  at  its  market  value 
would,  in  the  absence  of  fraud,  be  liable  only  for  his  contract 
price.  So  a  case  might  arise  where  the  stock  of  a  going  concern 
was  much  depreciated,  and  where  its  bonds  w^ere  likewise  below 
par,  and  there  was  lawful  authority  to  issue  additional  stock  and 
bonds.  Now,  in  such  case,  the  real  market  value  of  an  equal 
amount  of  stock  and  bonds  might  not  exceed,  or  even  equal,  the 
par  value  of  either.  In  such  cases,  the  question  of  fraud  aside,  a 
purchaser  would  only  be  held  for  his  contract  price."  This  case 
from  Tennessee  puts  as  an  illustration  the  exact  case  with  which 
we  are  now  dealing. 

The  liability  of  a  subscriber  for  the  par  value  of  increased  stock 
taken  by  him  may  depend  somewhat  upon  the  circumstances 
under  which,  and  the  purposes  for  which,  such  increase  was 
made.  If  it  be  merely  for  the  purpose  of  adding  to  the  original 
capital  stock  of  the  corporation,  and  enabling  it  to  do  a  larger 
and  more  profitable  business,  such  subscriber  would  stand  prac- 
tically upon  the  same  basis  as  a  subscriber  to  the  original  capital, 
f  But  we  think  that  an  active  corporation  may,  for  the  purpose  of 
'  paying  its  debts,  and  obtaining  money  for  the  successful  prosecu- 
tion of  Its  business,  issue  its  stock  and  dispose  of  it  for  the  best 
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price  that  can  be  obtained.  Stein  v.  Howard,  65  CaL  616.  As  \ 
the  company  in  this  case  found  it  impossible  to  negotiate  its  bonds 
at  par  without  the  stock,  and  as  the  stock  was  issued  for  the  pur- 
pose of  enhancing  the  value  of  the  bonds,  and  was  taken  by  the 
subscribers  to  the  bonds  at  a  price  fairly  representing  the  value 
of  both  stock  and  bonds,  we  think  the  transaction  should  be  sus- 
tained, and  that  the  defendants  cannot  be  called  upon  to  respond 
for  the  par  value  of  such  stock,  as  if  they  had  subscribed  to  the 
original  stock  of  the  company.  Our  conclusion  upon  this  branch 
of  the  case  disposes  of  it  as  to  those  who  were  held  liable  by  vir- 
tue of  their  subscription  to  the  bonds. 

6.  We  have  no  doubt  the  learned  circuit  judge  held  correctly 
that  it  was  only  subsequent  creditors  who  were  entitled  to  enforce 
their  claims  against  these  stockholders,  since  it  is  only  they  who 
could,  by  any  legal  presumption,  have  trusted  the  company  upon 
the  faith  of  the  increased  stock.  First  National  Bank  of  Dead- 
wood  V.  Gustin  Minerva  Consolidated  Mining  Co.,  44  N  .W.  Rep. 
198 ;  2  Morawetz  on  Corporations,  §§  832-3 ;  Coit  v.  N.  C.  Gold 
Amalgamating  Co.,  14  Fed.  Rep.  12.  We  also  agree  with  him, 
that  creditors  who  become  such  after  the  increase  was  voted  in 
May,  1886,  are  entitled  to  look  to  those  who  subsequently  received 
the  stock,  notwithstanding  they  did  not  receive  it  until  after  the 
debts  had  been  contracted.  The  circuit  judge  found  in  this  con- 
nection that  the  "  complainants  had  no  knowledge  or  notice  of  the 
subscription  paper  of  December  30,  1886,  under  which  $45,000 
of  the  new  stock  was  distributed  to  those  who  subscribed  for 
bonds,  nor  of  the  distribution  among  the  old  stockholders  of 
$30,000  of  said  increased  stock,  nor  does  it  affirmatively  appear 
that  they  or  either  of  them  dealt  with  and  trusted  the  company 
upon  the  faith  of  that  increased  stock ;  but  the  fact  that  the  capital 
stock  had  been  increased  to  $200,000  was  made  public  and  was 
generally  known."  The  real  question  in  this  connection  is,  when 
may  it  be  presumed  creditors  trusted  the  corporation  upon  the 
faith  of  the  increased  stock  ?  Obviously,  when  such  increase  was 
ordered-  That  is  a  fact  to  which  publicity  *woutd~hariirally  be 
given;  the  creditors  could  not  be  expected  to  know  when  and  by 
whom  such  stock  would  be  taken.  It  is  true,  they  assume  the 
risk  of  the  stock  not  being  taken  at  all,  but  the  moment  shares  are 
taken,  they  are  supposed  to  represent  so  much  money  put  into  the 
treasury  as  they  are  worth,  which  becomes  available  for  the  pay- 
ment not  only  of  future  but  of  existing  creditors.  It  is  manifest 
that  any  attempt  to  gauge  the  liability  of  stockholders  by  the  ex- 
act time  they  took  their  stock  with  reference  to  the  dates  when 
the  several  claims  of  the  creditors  accrued,  and  by  the  further  fact 
whether  the  creditors  actually  knew  of  and  relied  upon  such  stock, 
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would,  in  a  case  like  this,  where  the  creditors  and  stockhold- 
ers are  both  numerous,  lead  to  inextricable  confusion.  Even  the 
flexibility  of  a  court  of  equity  would  be  inadequate  to  adjust  the 
rights  of  the  parties. 

7.  With  regard  to  die  special  defense  set  up  by  Neely,  that  he 
never  consented  to  nor  received  certificates  for  increased  stock, 
we  agree  with  the  circuit  judge  that  it  is  not  sustained.  He  did 
not  live  in  Nashville,  but  had  given  a  proxy  to  one  Sandford  to 
represent  him  at  stockholders'  meetings ;  he  knew  of  the  arrange- 
ment to  issue  an  amount  of  the  stock  equal  to  the  bonds,  and  to 
distribute  $30,000  of  the  increased  stock,  ordered  by  the  resolu- 
tion of  May,  1886;  and  on  April  5,  1887,  he  gave  a  power  of  at- 
torney to  Sandford,  authorizing  the  latter,  for  him,  and  in  his 
name  and  stead,  to  "  receipt  to  the  Clifton  Coal  Co.  for  stock  in 
my  name,  and  transfer,  bargain  and  sell  the  same  as  if  I  were 
there  present."  Under  this  power  of  attorney,  Sandford  surren- 
dered Neely's  certificate  for  300  shar^,  and  receipted  for  375 
shares,  the  certificates  for  which  were  delivered  to  him  as  agent  of 
Neely,  and  which  Sandford  subsequently  voted  at  stockholder^' 
meetings,  under  the  general  proxy  from  Neely  to  represent  his 
stock.  Knowing  of  the  contemplated  action  in  issuing  the  new 
stock,  and  having  authorized  Sandford  to  represent  him  in  all 
matters  connected  therewith,  we  think  it  too  late  for  him  to  re- 
pudiate Sandford's  act  in  receiving  the  additional  75  shares, 
which  were  distributed  to  him  as  the  owner  of  300  original  shares. 
Indeed,  the  circuit  judge  finds  it  to  be  established  by  the  proof 
that  all  of  the  old  stockholders  knew  of  and  acquiesced  in  the  dis- 
position of  the  new  stock  as  made ;  and  that  such  increased  stock 
was  represented  and  voted  at  subsequent  meetings  of  stockhold- 
ers, and  was  recognized  and  held  out  to  the  public  as  part  of  the 
capital  stock  of  the  company.  Under  the  case  of  Sawyer  v, 
Hoag,  17  Wall.  610,  Neely  was  clearly  not  entitled  to  set  oflF 
against  the  claim  of  the  creditors  his  own  claim  against  the  cor- 
poration.    Cook  on  Stock  and  Stockholders,  sees.  193  and  194. 

There  are  several  minor  points  made  in  the  briefs  of  counsel 
with  regard  to  the  claims  of  certain  creditors,  which  we  do  not 
find  it  necessary  to  discuss  at  length.  We  think  there  was  no 
error  in  the  ruling  of  the  court  in  these  particulars. 

It  results  that  the  decree  of  the  court  below  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Fuller,  Ch.  J.,  with  whom  concurred  Lamar,  J.,  dissenting. 

I  dissent  from  the  conclusion  of  the  court  in  respect  of  the 
stock  received  by  the  subscribers  to  the  bonds.  That  stock  was 
not  paid  for  in  money  or  money's  worth,  or  issued  in  pa)anent  of 
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debts  due  from  the  company,  or  purchased  at  sale  upon  the  mar- 
ket. It  was  a  mere  bonus,  thrown  in  with  the  bonds  as  furnish- 
ing the  inducement  to  the  bond  sul)scription,  of  larger  control 
over  the  corporation,  and  of  possible  gain  without  expenditure. 
Becoming  secured  creditors  through  the  bonds,  the  subscribers 
increased  their  power  through  the  stock.  In  my  view,  there  was 
no  actual  payment  for  the  stock,  and  to  treat  it  as  paid  up  is  to 
sanction  an  arrangement  to  relieve  those  who  would  reap  the 
benefit  derived  from  the  possession  of  the  stock,  in  the  event  of 
the  success,  from  liability  for  the  consequences,  in  the  event  of 
the  failure,  of  the  enterprise. 

When  the  capital  stock  of  a  corporation  has  become  impaired, 
or  the  business  in  which  it  has  engaged  has  proven  so  unremuner- 
ative  as  to  call  for  a  change,  creditors  at  large  may  well  demand 
that  experiments  at  rehabilitation  should  not  be  conducted  at 
their  risk. 

My  brother,  Lamar^  concurs  with  me  in  this  dissent. 


MORROW  V,  IRON  AND  STEEL  CO. 
In  the  Supreme  Court  of  Tennessee,  February  3,  1889. 

[Reported  in  87  Tennessee  Reports  262,] 

Appeal  from  the  Chancery  Court  of  Davidson  County.  Alli- 
son, Ch. 

Vertrees  &  Vertrees  for  Morrow. 

Champion  &  Head  and  Steger  &  Washington  for  Company. 

LuRTON,  J.  The  Nashville  Iron,  Steel,  and  Charcoal  Co.  is 
a  manufacturing  corporation,  organized  in  1887  under  the  general 
incorporation  laws  of  this  State.  Complainant's  bill  charges  that 
it  was  organized  upon  the  following  scheme  or  basis,  namely : 

"  The  capital  stock  was  fixed  at  $350,000,  in  shares  of  $100 1 
each ;  the  compgffy  was  also  to  issue  $350,000  ot  $1000  negotiable,  ■ 
interest-bearing  coupon  bonds,  to  run  twenty  years,  secured,  prin-i 
cipal  and  interest,  by  a  first  mortgage,  in  the  usual  form,  upon  the . 
company's  plant.    Every  subscriber  was  to  have  bonds  and  also  j 
stock  of  the  company,  each  to  the  amount  of  the  subscription —  \ 
that  is  to  say,  a  subscriber  to  the  amount  say  of  $1000  was  to  pay  ! 
Siooo,  and  therefor  was  entitled  to  and  was  to  receive  $1000  of  j 
said  bonds  and  $1000  of  said  stock  of  the  company. 

Complainant  alleges  that  "  upon  this  basis  and  plan  of  opera- 
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tions,  as  the  defendant  company  well  knew,  your  orator  .  .  . 
subscribed  for  $10,000  of  said  stock  and  bonds  each — ^that  is,  he 
took  an  interest  to  the  extent  of  and  subscribed  $10,000,  and  he 
was  to  pay  the. said  $10,000  upon  calls  to  be  made." 

Upon  this  subscription  he  afterward  paid  $1000,  and  executed 
his  three  negotiable  notes  each  for  $3000,  and  payable  in  March, 
April,  and  May,  1888.  Subsequently  the  corporation  refused  to 
carry  out  the  scheme  by  which  subscribers  were  to  receive  bonds 
to  an  amount  equal  to  their  stock,  and  instead  resolved  to  mort- 
gage their  property  only  to  the  extent  of  $100,000,  and  these 
bonds  they  resolved  to  sell  upon  the  market,  applying  the  proceeds 
to  corporate  purposes  strictly.  This  change  in  the  plan  of  opera- 
tions seems  to  have  been  assented  to  by  all  of  the  subscribers  save 
complainant,  who  caused  his  protest  to  be  entered. 

The  bill  alleges  that  the. notes  executed  by  complainant  have 
been  transferred  to  the  Commercial  National  Bank  in  payment  of 
a  pre-existing  debt,  with  notice  of  the  consideration  upon  which 
they  were  executed.  This  change,  the  case  being  heard  upon 
demurrer,  together  with  the  fact  that  the  insolvency  of  the  iron 
company  does  not  appear,  justifies  us,  for  the  purpose  of  this  case, 
in  treating  the  bank,  as  the  holder  of  these  stock  notes,  as  stand- 
ing upon  no  higher  ground  than  the  assignor. 

The  complainant  seeks  to  be  relieved  from  his  subscription 
upon  the  ground  that  the  company  has  refused  to  carry  out  its 
agreement  concerning  its  bonds ;  that  his  notes  be  cancelled,  and 
that  he  have  a  decree  for  the  money  paid  in  on  his  subscription. 
He  further  prays,  in  the  event  he  be  held  liable  upon  his  subscrip- 
tion, that  the  contract  by  which  he  was  to  receive  bonds  be  specif- 
ically performed. 

The  bank  and  the  iron  company  join  in  a  demurrer,  which  ques- 
tions the  validity  and  legality  of  the  contract  by  which  the  com- 
plainant was  to  receive  the  bonds  of  the  company.  This  demurrer 
was  sustained  by  the  learned  Chancellor,  and  the  bill  of  complain- 
ant dismissed. 

In  considering  the  meaning  and  legal  effect  of  the  contract  set 
up  by  the  complainant  it  is  important  at  the  outlet  to  observe  that 
this  is  not  the  case  of  a  purchase  of  stock  and  bonds,  or  either,  in 
an  organized  and  going  corporation.  Upon  the  contrary,  the  bill 
states  that  the  contract  into  which  complainant  entered  was  that 
upon  which  all  shares  were  to  be  issued,  and  that  the  contract 
between  himself  and  the  corporation  constituted  what  the  pleader 
properly  designates  the  "  basis  of  organizatioik" 

Whether  this  "  basis  of  organization  "  be  construed  to  be  a  con- 
tract whereby  each  subscriber  to  the  stock  was  to  be  given  a  bond 
as  a  bonus,  or  each  subscriber  to  the  bonds  was  to  be  given  paid-up 
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Stock  as  a  bonus,  or  as  an  agreement  by  which  each  contributor 
to  the  capital  stock  was  to  receive  the  obligation  of  the  company, 
secured  by  a  primary  mortgage,  that  he  should  be  repaid  the 
amount  of  his  subscription  with  interest,  such  an  agreement  would 
clearly  be  illegal  and  ineffective  as  to  existing  or  subsequent  credi- 
tors of  the  corporation,  either  upon  the  ground  that  the  payment 
for  the  stock  was  unreal  and  simulated  or  that  the  bond  had  been 
issued  upon  no  consideration.  Morawetz  on  Corporations,  sec. 
824;  Sawyer  v.  Hoag,  17  Wall.  610;  Scovil  v,  Thayer,  105  U.  S* 

143. 
The  learned  counsel  for  complainant  has  very  ably  and  earnestly 

presented  the  well-understood  distinction  between  contracts  which 
are  invalid  as  to  creditors,  and  yet  are  legal  and  binding  upon  the 
corporation,  a  distinction  well  illustrated  by  the  cases  just  citeti 
from  the  Supreme  Court  of  the  United  States ;  and  he  insists  upon 
the  doctrine  of  these  cases  that  however  invalid  such  an  agreement 
may  be  as  against  creditors,  that  inasmuch  as  all  the  subscribers 
to  shares  were  parties  to  the  same  agreement  with  the  corporation, 
that  the  arrangement  and  contract  cannot  be  questioned  by  such 
stockholders  or  by  the  corporation,  and  that  as  between  the  sub- 
scriber and  the  company  the  agreement  is  legal  and  binding. 

This  presents  a  question  of  great  importance,  and  one  which  is 
entitled  to  receive  grave  consideration  at  our  han4s.  There  are 
undoubtedly  a  class  of  cases  where  subscriptions  to  initiatory 
stock  upon  special  terms,  not  prohibited  by  the  charter  and  not  in 
contravention  of  any  clearly  defined  public  policy,  have  been,  upon 
sound  principles,  held  valid  as  between  the  subscribers  and  the 
corporation,  and  yet  invalid  in  so  far  as  the  rights  of  creditors 
were  affected  upon  a  condition  of  corporate  insolvency  ensuing.^ 

The  scheme  proposed,  upon  which  this  corporation  was  lo  be 
organized,  fixed  the  capital  stock  at  $350,000.  The  public  has  a 
right  to  presume  that  this  stock  has^een,'  in  good  faith,  sub- 
scribed, and  that  it  will  be  paid.  They  have  also  the  right  to 
presume  that  the  fund  thus  subscribed  and  paid  in  will,  in  good 
faith,  be  retained  in  the  business  of  the  company,  and  that  it.  or 
the  plant  and  property  represented  by  it,  will,  in  good  faith,  be 
held  and  preserved  as  a  capital  and  basis  of  credit  and  confidence. 
This  much  is  held  out  to  the  public  by  the  representation  that  its 
capital  stock  is  $3^0,000.  But  running  along  with  this  proposi- 
tion that  there  shall  be  a  capital  stock  of  $350,000  is  the  additional 
stipulation  that  the  property  of  the  company,  which  is  to  be  pro- 
cured by  means  of  this  capital  stock,  is  to  be  mortgaged  to  secure 
bonds  in  amount  precisely  equal  to  the  whole  capital  stock,  and 
these  bonds,  instead  of  being  sold  for  their  market  value,  and  the 

*  The  citation  and  discussion  of  cases  have  been  omitted. — Ed. 
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proceeds  applied  to  corporate  uses,  are  to  be  divided  out  among 
the  stockholders. 

Says  complainant  in  his  bill :  "  Every  subscriber  was  to  have 
bonds  and  also  stock  of  the  company  each  to  the  amount  of  the 
subscription."     The  result  of  this  scheme,  if  it  had  been  carried 
out,  would  have  been  that  each  subscriber  would  have  received 
the  obligation  of  the  company  to  repay  to  him,  with  interest,  his 
contribution  to  the  capital  stock  of  the  company,  and  this  obliga- 
tion would  have  been  secured  by  a  first  mortgage  upon  all  the 
company's  property. 
\         It  was  an  arrangement  whereby  the  franchise  was  to  be  secured, 
\    and  at  the  same  time  deprive  the  public  of  the  security  which  by 
/     law  they  are  entitled  to  have,  and  upon  which  the  grant  of  the 
I     franchise  depends.     Whatever  the  real  motive  and  purpose  of  the 
;     promoters  of  this  arrangement  may  have  been,  its  legal  effect,  if 
j      valid,  would  have  been  to  have  thrown  all  the  risks  and  hazards  of 
/      the  business  upon  the  public,  who  should  deal  with  it,  while  the 
'       contributors  were  to  reap  all  possible  gains,  and  should  be  secured 
/        against  loss  in  the  event  the  enterprise  proved  unprofitable. 

Is  a  contract  by  which  a  corporation  agrees  to  repay  to  the  con- 
tributors of  its  capital  stock  their  several  contributions,  and  where- 
by such  contributions  are  converted  into  corporate  debts,  valid 
even  as  against  the  corporation?  Upon  what  consideration  does 
such  an  agreement  rest ;  and  what  power  has  a  corporation  to  bind 
itself  by  such  a  contract? 

It  is  true,  creditors  out-  of  the  way,  that  the  assets  of  a  private 
business  corporation  belong,  in  the  last  analysis,  to  the  stockhold- 
ers, and  that  they  may,  by  consent,  cease  business,  and  divide  the 
property  among  themselves.  But  this  ownership  of  assets  is  sub- 
ject to  the  higher  and  superior  rights  of  creditors,  and  as  against 
them  shareholders  have  no  rights  in  these  assets.  No  consent  of 
I  the  corporation  or  of  its  shareholders  can  effectually  defeat  the 
/prior  and  superior  claims  of  creditors  to  the  corporation  property. 
Upon  the  winding  up  of  such  a  corporation  creditors  must  first  be 
paid.  The  surplus  belongs  to  the  Stockholders,  and  this  the  cor- 
poration is  bound  to  divide  among  them.  But  by  this  contract 
the  corporation,  in  effect,  binds  itself  to  return  the  capital  stock  to 
the  shareholders  at  a  fixed  time — that  is,  when  the  bonds  mature — 
regardless  of  the  rights  of  creditors,  and  without  winding  up  the 
business.  More  than  this,  the  charter  expressly  forbids  the  pay- 
ment of  any  dividend  which  impairs  capital  stock ;  yet,  by  this  ar- 
rangement, dividends  are  to  be  paid  under  the  guise  of  interest, 
regardless  of  its  effect  upon  the  capital  stock  of  the  company. 

It  is  no  answer  to  say  that  the  invalidity  of  such  bonds  as  to 
creditors  saves  all  their  rights,  and  that  therefore  the  corporation 
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ought  to  be  suffered  to  make  such  contract  with  its  shareholders 
as  it  pleases.  This  argument  ignores  two  very  plain  considera- 
tions : 

First — The  fact  that  a  defense  could  not  be  made  by  creditors 
against  these  bonds  if  they  should  pass  into  the  hands  of  innocent- 
purchasers  for  value. 

Second — The  public  policy  of  the  State,  as  is  evident  from  its 
legislation  concerning  such  corporations,  forbids  the  recognition^ 
of  such  an  agreement. 

The  theory  upon  which  the  State  has  rendered  the  acquirement 
of  the  franchise  to  be  a  corporation  so  speedy  and  inexpensive  is 
based  upon  the  assumption  that  the  capital  stock  which  the  com- 
pany holds  itself  out  as  having  will  be  in  fact  paid  in,  and  will 
stand  as  a  basis  of  credit  instead  of  individual  liability  of  those  asp 
sociated  in  business.  To  secure  a  corporate  capital  which  shall  he 
a  just  substitute  for  personal  liability,  the  law  requires,  in  explicit 
terms,  that  nothing  shall  be  received  in  payment  of  the  capital 
stock  of  a  manufacturing  corporation  but  cash,  or  bonds,  or  patent 
rights  at  a  fair  and  agreed  valuation.  The  charter  further  pre- 
vents the  creation  of  debts  beyond  the  capital  stock ;  it  prohibits 
the  lending  of  money  to  shareholders  or  the  payment  of  dividends 
in  excess  of  actual  profits.  The  plain  and  obvious  meaning  of  all 
these  requirements,  in  the  light  of  the  substitution  of 
corporate  liability  in  the  place  of  personal  liability  beyond  the 
amotmt  of  stock  subscription,  implies  that  the  organization  stock 
shall  be  paid  up  in  full  at  its  par  value.  The  courts  have  not  hesi- 
tated, either  in  this  State  or  elsewhere,  to  denounce  every  strate- 
gem  and  device  by  which  the  payment  of  stock  subscriptions  is 
sought  to  be  avoided. 

The  facility  with  which  charters  are  now  obtained,  the  wonder- 
ful  increase  in  the  number  and  powers  of  such  organizations,  the 
facilities  afforded  by  the  assumption  of  corporate  powers  and  fran- 
chises to  bad  and  designing  men  to  carry  out  evil  and  fraudulent 
schemes,  whereby  the  public  are  to  suffer — ^the  plainest  principles 
of  common  honesty  and  of  business  integrity  demand  that  these 
business  corporations  shall  be  held  to  the  utmost  good  faith  in  this  - 
matter  of  capital  stock,  and  that  all  such  arrangements  as  that 
proposed  by  this  "  plan  of  organization  "  shall  be  held  void  and 
illegal  in  that  it  is  prohibited  by  any  fair  construction  of  the  cor- 
porate powers,  and  in  contravention  of  the  plainest  and  most  ob- 
vious principles  of  public  policy  concerning  such  companies.  Such  I 
a  contract,  being  prohibited  by  law,  is  therefore  beyond  the  power  | 
of  the  corporation,  and  is  void  as  to  the  company,  being  ultra  vires. 

WTiat  we  have  said  as  to  the  construction  and  legal  effect  of  the 
subscription  involved  in  this  case  is  not  intended  to  apply  to  sales 
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of,  or  subscriptions  to,  the  stock  of  an  organized  and  going  corpo- 
ration, or  the  sale  of  the  bonds  of  a  going  corporation.  The  neces- 
sities of  the  business  of  an  organized  company  might  demand  an 
increase  of  capital  stock,  and  if  such  stock  is  lawfully  issued,  it 
may  very  well  be  offered  upon  special  terms.  In  such  case,  if  the 
market  price  was  less  than  par,  it  is  clear  that  a  purchaser  or  sub- 
scriber for  such  stock  at  its  market  value  would,  in  the  absence  of 
fraud,  be  liable  only  for  his  contract  price.  So  a  case  might  arise 
where  the  stock  of  a  going  concern  was  much  depreciated,  and 
where  its  bonds  were  likewise  below  par,  and  there  was  lawful 
authority  to  issue  additional  stock  and  bonds.  Now,  in  such  case, 
the  real  market  value  of  an  equal  amount  of  stock  and  bonds  might 
not  exceed,  or  even  equal,  the  par  value  of  either.  In  such  case, 
all  questions  of  fraud  aside,  a  purchaser  would  only  be  held  for  his 
contract  price.  The  case  we  have  been  considering  is  that  of  the 
issue  of  the  initiatory  or  organization  stock — ^that  class  of  stock 
which  is  to  constitute  the  capital  stock  upon  which  the  grant  of 
the  franchise  depends. 
.  Says  Mr.  Morawetz : 

"  It  is  evident,  therefore,  that  the  issue  of  certificates  for  paid-up 
shares  to  a  shareholder,  whose  shares  have  not  in  fact  been  paid 
up,  is  unauthorized ;  it  would  be  a  direct  infringement  of  the  rights 
of  all  existing  shareholders  in  the  company,  and  a  source  of  fraud 
upon  persons  giving  the  company  credit,  or  dealing  in  its  shares 
thereafter.  However,  after  the  capital  of  a  corporation  has  been 
reduced  by  losses,  it  would  not  be  a  wrong  against  the  existing 
shareholders  to  issue  certificates  for  paid-up  shares  on  payment 
of  less  than  their  par  value.  Under  these  circumstances  fairness 
and  equality  would  merely  require  that  the  new  shares  be  issued 
at  their  actual  or  market  value.  If  shares  in  a  corporation 
could  in  no  case  be  issued  at  less  than  their  face  value,  it  would 
be  practically  impossible  to  increase  the  capital  of  an  incorporation 
by  the  sale  of  new  shares  after  the  value  of  its  shares  had  fallen 
below  par."     Morawetz  on  Corporations,  sec.  306. 

The  corporation  having  refused  to  execute  this  agreement  re- 
quiring it  to  issue  its  bonds  to  the  subscribers  for  stock,  and  hav- 
ing determined  that  such  a  contract  was  void  and  illegal — ^as  be- 
yond the  power  of  the  corporation — it  cannot,  therefore,  be  specif- 
ically executed. 

This  brings  us  to  a  consideration  of  the  question  as  to  whether 
the  refusal  of  the  corporation  to  execute  this  illegal  agpreement  re- 
lieves complainant  from  his  liability  as  a  subscriber  to  the  capital 
stock  of  this  company.^ 

*  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 
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His  subscription  cannot  be  regarded  as  one  upon  a  condition 
precedent.  He  subscribed  not  upon  condition  that,  before  he 
should  be  required  to  pay,  the  shares  and  bonds  should  be  deliv- 
ered to  him.  On  the  contrary,  his  bill  shows  that  he  has  already 
paid  $1000  upon  his  liability,  and  executed  his  negotiable  notes 
for  the  remainder,  and  he  states  that  he  was  to  pay  his  subscription 
•  as  calls  "  should  be  made.  He  clearly  contemplated  that  his  sub- 
scription should  be  paid  before  any  bonds  were  to  be  issued,  for 
the  bonds  were  to  be  secured  by  a  mortgage  of  the  company's 
plant,  and  this  could  not  be  created  except  upon  the  supposition 
ihat  the  capital  stock  should  be  paid  in,  and  then  invested  in  a 
plant,  which  was  to  be  mortgaged  to  secure  the  bonds.  Where  a 
subscription  is  taken  distinctly  upon  the  condition  that  it  is  not  to ' 
be  binding  until  a  stipulated  thing  is  done,  then  such  a  subscriber 
does  not  become  a  stockholder,  and  is  not  entitled  to  the  rights  or 
charged  with  the  burdens  of  a  stockholder  until  the  condition  has 
been  complied  with.  This  court  said,  concerning  conditional  sub- 
scriptions : 

"  The  capital  of  stock  companies  consists  of  their  stock  subscrip- 
tions. This  is  the  basis  of  credit  and  an  essential  to  organization. 
This  is  a  trust  fund  for  the  benefit  of  creditors  in  case  of  insol- 
vency. Conditional  subscriptions  to  the  stock  of  corporations  are 
nnusual,  and  often  operate  to  defeat  subscribers,  who  become  such 
absolutely,  and  upon  the  faith  that  all  the  stock  is  equally  bound 
to  contribute  to  the  hazards  of  the  enterprise.  It  misleads  cred- 
itors, and  is  the  fruitful  source  of  litigation  and  disaster.  Tend- 
ing to  the  ensnarement  of  creditors,  and  contrary  to  a  sound  pub- 
lic policy,  conditional  subscriptions  to  corporate  shares  ought  not 
to  be  encouraged."     Railroad  v.  Parks,  2  Pickle,  560. 

In  that  case  the  subscription  was  payable  one-fourth  when  the 
railway  was  completed  to  the  county  line ;  remainder  in  four  equal 
instalments  as  the  work  progressed  through  the  county,  upon  the 
proviso  that  the  company  established  a  depot  at  Newbem.  The 
company  failed  before  a  depot  was  established  at  Newbem,  and 
it  was  insisted  that  the  subscription  was  thereby  avoided.  This 
court  held  that  the  subscription  became  absolute  upon  completion 
of  the  road  to  the  county  line ;  that  the  proviso  that  a  depot  should 
be  established  at  Newbem  was  not  a  condition  precedent,  but  an 
independent  stipulation ;  that  the  acts  to  be  done  were  to  be  done 
at  different  times,  and  hence  were  independent  stipulations,  and 
the  remedy  of  the  subscriber  was  for  a  breach  of  the  stipulation 
in  his  favor.  A  condition  subsequent  is  thus  defined  by  Mr.  Cook 
in  his  work  on  Stockholders : 

"  A  subscription  on  a  condition  subsequent  contains  a  contract 
between  the  corporation  and  the  subscriber,  whereby  the  corpora- 


1 


996  CURRY  V.  SCOTT.  [chap.  VI. 

tion  agrees  to  do  some  act,  thereby  combining  two  contracts — one 
the  contract  of  subscription,  the  other  an  ordinary  contract  of  the 
corporation  to  perform  certain  specified  acts.  The  subscription 
is  valid  and  enforcible,  whether  the  conditions  are  performed  or 
not.  The  condition  subsequent  is  the  same  as  a  separate  collateral 
contract  between  the  corporation  and  the  subscriber,  for  breach 
of  which  an  action  for  damages  is  the  remedy."  Cook  on  Stock- 
holders, section  78. 

That  Dr.  Morrow's  purpose  was  to  become  a  shareholder  can- 
not be  doubted.  The  company  regarded  him  as  such,  and  he  so 
regarded  himself,  for  he  not  only  acted  as  a  stockholder,  but  be- 
came a  director  of  the  corporation.    Says  Mr.  Morawetz : 

"  If  it  appears  that  the  subscriber  intended  to  become  a  member 
of  the  corporation,  and  as  such  entitled  to  vote  at  meetings  and 
otherwise  enjoy  the  privileges  of  membership,  it  is  clear  that  the 
subscription  cannot  be  deemed  a  subscription  upon  a  condition 
precedent."    Morawetz  on  Corporations,  sec.  89. 

It  follows  from  all  that  we  have  said  that  the  stipulation  con- 
cerning the  issuance  of  bonds  to  subscribers  for  capital  stock  was 
not  a  condition  precedent  to  liability  upon  the  subscription.  It 
was  nothing  more  than  an  independent  stipulation,  for  the  breach 
of  which  the  remedy  would  be  in  damages.  The  failure  of  the 
company  to  carry  out  this  collateral  agreement  does  not  defeat  lia- 
bility upon  the  subscription.  This  breached  covenant  or  inde- 
pendent trontract  was,  however,  illegal  and  void,  whether  regarded 
as  a  condition  precedent  or  subsequent,  and  for  such  breach  no 
action  would  lie. 

It  follows,  inasmuch  as  complainant  is  liable  in  equity  and  at  law 
upon  his  subscription,  that  there  \s  no  equity  whatever  in  his  bill, 
and  the  decree  dismissing  it  with  costs  is  affirmed. 


Section  V. — When  and  to  Whom   Shares  of  Stock  are 

TO  BE  Regarded  as  Issued. 
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CURRY  V,  SCOTT. 
In  the  Supreme  Court  of  Pennsylvania,  February  25,  1867. 

[Reported  in  54  Pennsylvania  State  Reports  270.] 

February  8,  1867.  Before  Woodward,  Ch.  J.;  Thompson, 
Strong,  Read,  and  Agnew,  JJ. 

This  was  a  bill  in  equity,  filed  in  the  Supreme  Court,  June  12, 
1866,  by  William  C.  Curry  against  William  Scott,  John  Van  Mc- 
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Collum,  John  P.  Vincent,  John  Heam,  John  F.  Tracy,  Milton 
G)urtright,  and  the  Erie  &  Pittsburg  Railroad  Co. 

By  an  act  passed  the  ist  day  of  April,  1858,  John  A.  Tracy  and 
six  others  were  incorporated  as  the  Erie  &  Pittsburg  Railroad  Co., 
subject  to  the  provisions  of  the  General  Railroad  Law  of  Febru- 
ary 19,  1849.  The  capital  stock  was  to  consist  of  20,000  'shares 
of  $5Q  each,  with  liberty,  by  a  vote  of  the  stogkholders,  to  increase 
it  to  sOjOOOshares. 

Up  to  February  10,  1865,  there  had  been  issued  12,540  shares  >* 

of  stock,  fully  paid  up,  of  which  the  complainant  owned  fifteen  '^ 

shares,  leaving  7460  shares  not  issued.    On  that  day  a  law  was  \^f^^^  *^ 
passed  authorizing  the  "  directors  to  receive  subscription  for  all  or  \^^^^J2Z^^*i^^^ 
any  part  of  the  unsubscribed  stock  of  said  company,  under  such    y^'^^   '*^*^ 
regulations  as  to  time  and  manner  of  such  subscription  as  said     1 
directors  shall  prescribe — any  law  or  usage  to  the  contrary  not-      \ 
withstanding;  and  the  subscribers  to  said  stock  shall  have  the       1 
same  rights  in  said  company  as  if  they  had  been  original  sub-       I 
scribers  thereto :  Provided,  That  any  person  subscribing  therefor     / 
shall  j)ay,  at  the  time  of  subscribing,  five  dollars  on  each  share  / 
so  subscribed." 

On  the  2 1st  of  March,  1865,  another  act  was  passed,  authoriz- 
ing the  directors,  for  the  purpose  of  purchasing  rolling  stock,  etc., 
**  to  issue  a  preferred  stock  to  an  amount  not  exceeding  five  hun-\  A^"-^-'"''"^"*-^ 
dred  thousand  dollars,  on  which  the  holder  shall  be  entitled  to  re-  y^^-^^^  ^^^ 
ceive,  at  all  events,  such  interest  or  dividends,  not  exceeding  eight    T  ^ 
per  cent,  per  annum,  as  the  board  of  directors  of  said  company     \ 
shall  fix*  and  determine  at  the  time  of  issuing  of  said  stock,  with      j 
the  right  of  the  holders  thereof  to  vote  at  all  elections  and  re-     / 
ceive  a  share  of  all  dividends,  over  the  special  rate  fixed  to  said     / 
stock,  equally  with  the  commoti  stock  of  said  company;  and  the    | 
said  board  of  directors  may  sell  said  preferred  stock  to  such  per-  / 
son  or  persons,  and  for  such  a  price  and  on  such  terms,  as  they  / 
shall  deem  best."     This  law  was  passed  without  the  plaintiff's 
knowledge  or  approval,  and  he  has  always  protested  against  it 
as  unauthorized  and  void.    The  directors  accepted  both  acts  April 
7»  1865. 

J.  V.  McCollum,  one  of  the  defendants,  subscribed  for  the  re- 
maining stock  of  the  original  authorized  capital,  paid  $5  on  each 
share,  and  certificates  were  issued  to  him :  all  being  without  the 
plaintiff's  knowledge,  and  he  never  ratified  it.  At  an  election  for 
directors  January  8,  1866,  9050  shares  were  voted  for  Preston 
Metcalf  and  others  for  officers,  and  10,730  shares,  including  the 
7460  last  issued,  were  voted  for  William  L.  Scott  and  others  of 
the  defendants,  and  other  persons ;  the  votes  of  7460  shares  were 
objected  to  by  the  holders  of  the  9050  shares,  but  they  were  re- 
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ceived  and  counted,  and  William  L.  Scott  and  his  associates  de- 
clared duly  elected. 

The  bill  set  out  these  facts,  and  also  averred  that  the  defendants 
intended  to  issue  the  preferred  stock,  and  hypothecate  it,  and 
make  dividends  of  eight  per  cent,  per  annum  on  it;  and  that  a 
/  large  proportion  of  the  legal  stockholders  never  authorized  or 

consented  to  the  issue  of  the  preferred  stock. 
I  The  complainant  claims  that  said  two  acts  are  fraudulent  and 
void  and  not  binding  on  him ;  and  that  the  subscription  of  7460 
shares  made  by  McCollum  are  fraudulent,  that  the  votes  given 
thereon  are  null  and  void,  and  that  the  election  of  Scott  and  his 
associates  are  erroneous,  illegal,  and  void,  and  confer  no  right 
to  enjoy  the  same ;  and  prays  that  the  said  two  acts  of  Assembly 
be  declared  null  and  void,  and  that  the  7460  shares  of  McQjllum  be 
decreed  to  be  given  up  and  cancelled,  and  the  election  of  January 
8,  1866,  be  set  aside,  etc. 

The  defendants  demurred. 

/.  H,  Walker  for  demurrer. 

B,  Grant  for  complainants,  contra. 

Strong,  J.  The  objects  sought  to  be  attained  by  the  bill  are 
mainly  such  as  are  attainable  by  a  writ  of  quo  warranto,  and  it 
might  perhaps  be  questioned  whether  they  can  be  secured  in  a 
court  of  equity.  A  portion  of  the  relief  sought,  however,  is  such 
as  a  court  of  law  cannot  give,  and  it  is  not  assigned  as  one  of  the 
grounds  of  the  demurrer  that  the  plaintiff  has  an  adequate  remedy 
at  law.  We  proceed,  therefore,  to  inquire  whether  the  bill  exhibits 
a  case  entitling  the  plaintiff  to  relief. 

It  avers  in  substance  that  the  Erie  &  Pittsburg  Railroad  Co., 
of  which  the  plaintiff  is  a  stockholder,  having  a  portion  of  its  au- 
thorized capital  stock  undisposed  of,  prescribed  a  time  and  man- 
ner for  subscription  of  that  which  had  previously  remained  un- 
taken ;  that  afterward,  and,  so  far  as  it  appears,  at  the  time  and  in 

(the  manner  prescribed,  John  Van  McCollum,  one  of  defendants, 
subscribed  for  all  the  stoct  that  f ^fflained  Untaken,  to  wit,  7460 
shares;  that  the  company  received  his  subscription,  that  he  then 
paid  on  account  of  each  share  $5 ;  that  the  company  issued  cer- 
tificates of  stock  for  the  stock  thus  taken ;  and  that  at  the  annual 
election  next  succeeding  he  was  permitted  to  vote  such  shares.  It 
is  not  averred  that  there  was  any  fraud  in  the  subscription  or  thai 
the  plaintiff  or  any  other  person  was  denied  the  privilege  of  sub- 
scribing or  that  the  stock  taken  by  McCollum  was  worth  more 
than  its  par  value  at  which  he  took  it,  but  the  bill  rests  upon  the 
assumption  that  the  directors  of  the  company  had  no  power  thus 
to  dispose  of  their  untaken  stock,  and  that  McCollum  could  not 
thus  acquire  the  rights  ot  a  stockfiolder  to  vote  at  an  election. 
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The  bill  also  avers  that  an  act  of  Assembly  was  passed  on  the 
loth  day  of  February,  1865,  by  which  it  was  enacted  that  the 
board  of  directors  of  the  Erie  &  Pittsburg  Railroad  Co.  be  au- 
thorized to  receive  subscriptions  for  all  or  any  part  of  the  unsub- 
scribed stock  of  said  company  under  such  regulations  as  to  time 
and  manner  of  such  subscription  as  said  directors  should  pre- 
scribe, any  law  or  usage  to  the  contrary  notwithstanding,  and  that 
the  subscribers  to  said  stock  should  have  the  same  rights  in  said 
company  as  if  they  had  been  original  subscribers  thereto.  Pro- 
vided, that  any  person  subscribing  therefor  should  pay  at  the  time 
of  subscribing  $5  on  each  share  so  subscribed.  But  the  plaintiff 
insists  that  this  act  is  of  no  force  because  it  is  an  unwarranted  in- 
fringement upon  the  rights  of  those  who  were  stockholders  at  the 
time  of  its  passage.  And  much  of  the  argument  has  been  ex- 
pended in  assailing  and  sustaining  the  validity  of  the  enactment. 
We  are  of  opinion,  however,  that  the  discussion  was  unnecessary, 
for  without  the  act  the  directors  of  the  company  had  power  to  re- 
ceive subscriptions  for  all  the  untaken  stock  and  issue  certifi-j 
cates  therefor.  And  the  moment  this  was  done  the  holder  became/ 
a  stockholder  and  entitled  to  the  rights  of  a  stockholder.  The 
company  was  incorporated  without  any  appointment  of  commis- 
sioners to  receive  subscriptions  for  stock,  but  it  was  enacted  that 
the  stock  should  consist  of  20,000  shares  of  $50  each.  It  was 
not  required  that  any  portion  of  it  should  be  subscribed  or  paid  in 
before  the  organization  of  the  company,  but  the  corporation  was 
endowed  at  once  with  all  the  rights  and  privileges  conferred  by 
the  General  Railroad  Act  and  its  supplements.  Of  course  sub- 
scriptions for  stock  were  authorized  after  the  organization  until 
the  ain^orized  amoupt  had  been  taken.  And  what  else  do  new 
subscribers  become  than  stockholders  having  equal  rights  with 
others?  The  law  authorizes  no  distinction  between  the  rights  of 
one  stockholder  and  those  of  another.  If  one  has  not  paid  his  sub- 
scription in  full  he  is  a  debtor  for  so  much  as  remains  unpaid, 
but  he  is  none  the  less  a  shareholder. 

It  is  insisted,  however,  that  the  directors  had  no  right  to  allow 
McCollum  to  subscribe  and  thus  obtain  the  untaken  stock  because 
it  belonged  to  the  old  stockholders,  and  it  should  have  been  sold 
for  their  benefit,  or  they  should  have  been  allowed  to  take  it  in 
proportion  to  the  shares  they  held.  It  would  be  a  sufficient  answer 
to  this  to  say  the  bill  does  not  allege  that  the  plaintiff  or  any  of 
the  old  stockholders  offered  or  that  they  are  willing  to  take  it  at 
par,  nor  does  it  allege  that  the  stock  could  have  been  sold  at  a 
higher  price  than  par.  It  therefore  sets  forth  nothing  that  is  in- 
jurious to  the  complainant.  But  when  it  is  said  that  the  untaken 
stock  belonged  to  the  old  stockholders,  more  is  meant  than  can  be 
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admitted.  In  a  certain  sense  the  assertion  is  true.  But  it  is  not  to 
be  admitted  that  an  old  stockholder  had  a  right  to  subscribe  to  the 
untaken  stock  superior  to  the  right  of  one  who  owned  no  stock. 
If  this  were  so  a  first  subscriber  might  compel  all  the  remaining 
untaken  stock  to  be  sold,  or,  at  least,  would  have  a  right  to  ex- 
clude any  other  person  from  subscribing. 

The  cases  upon  which  the  plaintiff  relies  are  inapplicable  to  the 
case  now  in  hand.  In  Gray  v.  The  Portland  Bank,  3  Mass.  364,  it 
was  held  that  when  a  banking  company  had  been  incorporated 
with  a  capital  not  less  than  one  sum  and  not  greater  than  another 
and  had  commenced  business  with  the  smaller  capital,  and  after- 
ward voted  to  increase  to  the  largest,  those  who  held  the  stock  in 
the  capital  first  raised  had  a  prior  right  to  subscribe  to  the  new 
stock.  The  case  was  really  decided  by  two  judges  of  a  court  con- 
sisting of  five,  but  assuming  its  ruling  to  be  sound  law,  it  is  unlike 
the  case  we  have.  Here  is  no  increase  of  capital,  but  a  filling  up 
of  one  both  authorized  and  required.  This  is  a  substantial  differ- 
ence. So  the  case  of  Reese  v.  The  Bank  of  Montgomery  County, 
7  Casey,  78,  decides  nothing  more  than  that  untaken  stock  is  held 
by  the  corporation  in  trust  for  the  corporators,  and  must  be  dis- 
posed of  for  the  benefit  of  all ;  that  it  cannot  be  disposed  of  un- 
equally to  the  corporators,  and  that  if  so  disposed  of,  each  corpo- 
rator injured  may  have  his  action  against  the  corporation.  Neither 
of  these  cases  decides  that  a  stockholder  has  any  greater  right 
than  a  stranger  to  subscribe  to  original  stock  untaken.  And  we 
are  unable  to  see  why  the  directors  of  the  Erie  &  Pittsburg  Rail- 
road could  not  permit  McCollum  to  subscribe  for  all  the  untaken 
stock,  why  they  could  not  issue  certificates  to  him  when  he  had 
subscribed,  and  why,  having  become  thus  a  stockholder,  he  could 
not  vote  at  an  election.  The  act  of  1865  was  then  unnecessary  it 
was  but  a  re-enactment  of  that  which  had  been  previously  enacted. 

The  bill  also  assails  another  act  of  Assembly,  passed  on  the  21st 
day  of  March  1865,  by  which  the  board  of  directors  of  the  com- 
pany was  authorized  to  issue  preferred  stock.  It  avers  that  the 
plaintiff  never  agreed  to  any  such  issue,  that  the  act  was  pro- 
cured without  his  assent  and  that  he  did  not  know  of  its  passage 
until  months  after  it  had  been  enacted.  It  also  charges  that  it  is 
the  intention  of  the  company  to  issue  such  preferred  stock.  But 
why  this  is  illegal  or  how  it  is  injurious  to  the  plaintiff  the  bill  does 
not  show.  Doubtless  the  act  of  Assembly  did  not  effect  an  alter- 
ation in  the  charter  until  accepted,  but  the  bill  does  not  deny  that 
it  was  accepted  by  the  stockholders.  It  admits  it  was  by  the  board 
%  of  directors.  Clearly  if  accepted  by  the  stockholders,  the  direc- 
1 1 1  tors  are  authorized  to  issue  a  preferred  stock,  and  their  doing  so 

is  no  wrong  to  the  complainant,  though  he  may  be  opposed  to  their 
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actioiL  It  is  not  to  be  questioned  that  the  legislature  may  confer 
enlarged  powers  upon  the  managers  of  a  corporation  with  the 
assent  of  the  shareholders,  and  that  no  one  stockholder,  by  refus- 
ing his  assent,  can  hinder  the  exercise  of  the  enlarged  powers. 

*  From  what  has  been  said  it  will  be  seen  that,  in  our  opinion,  the 
plaintiff's  bill  exhibits  no  case  calling  upon  a  court  of  equity  to 
grant  him  relief.  The  demurrer  must,  therefore,  be  sustained  and 
the  bill  dismissed. 


In  re  INTERNATIONAL  CONTRACT  CO. 

I  no's  Case. 
In  THE  Court  of  Appeal  in  Chancery,  March  i,  1872. 

[Reported  in  Law  Reports,  7  Chancery  Appeals  485.] 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wick- 
ens,  made  in  the  winding-up  of  the  International  Contract  Co., 
Limited. 

Robert  Laundy  Ind  was  a  clerk  in  the  office  of  the  company,  and 
in  April,  1866,  several  shares  were  transferred  into  the  names  of 
the  clerks  and  servants  of  the  company,  as  nominees  or  trustees 
for  the  company. 

On  the  loth  of  April,  1866,  a  transfer  was  executed  by  G.  P. 
Kitson,  the  chairman  of  the  company,  of  fifty  shares,  numbered 
from  11,105  to  11,154,  to  R.  L.  Ind,  and  his  name  was  entered 
on  the  Tegister  as  the^holder  of  those  shares.  At  the  time  when 
Ind  executed  this  transfer  the  words  "  fif^^^ares  "  and  the  dis- 
tinguishing numbers  had  not  been  inserted.  Ind  at  the  same  time 
executed  a  blank  transfer  of  fifty^hares,  which  was  placed  in  the 
hands  of  the  company  that  they  might  transfer  the  shares  to 
whomsoever  they  pleased. 

It  was  afterward  discovered  that  the  shares  numbered  from  11,- 
105  to  11,154  did  not  belong  to  Mr.  Kitson,  but  had  been  allotted 
to  some  other  person.  Mr.  Kitson  had,  however,  other  shares,  and 
amongst  them  were  some  numbered  from  11,005  to  1 1^4,  and  in 
the  blank  transfer  which  Ind  placed  in  thehands  of  lHe"company 
these  numbers  were  afterward  inserted. 

The  company  was  subsequently  wound  up  under  an  order  of  the 
court,  and  on  the  26th  of  June,  1869,  Ind's  name  was  settled  by 
the  Chief  Clerk  on  the  list  of  _contributories.  The  certificate  was 
filed  on  the  igth  oi  March,  i»70.  Ind,  wttb  had  previously  taken 
no  steps  to  get  his  name  removed  from  the  list  of  contributories, 
on  the  25th  of  June,  1871,  applied  to  Vice-Chancellor  Wickens  in 
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•Chambers  to  rectify  the  register  of  shareholders  by  removing  his 
•name.    The  Vice-Chancellor  refused  the  application,  and  adhered 
to  that  opinion  when  the  application  was  renewed  in  court  on  the 
5th  of  December,  1871.    Ind  now  appealed  from  this  decision. 

De  Gex,  Q.  C,  and  Norton  Smith  for  the  appellant,  contended 
that  the  transfer  to  Ind  was  void,  for  the  transferor  had  no  such 
shares  at  the  time  of  the  execution  of  the  transfer.  Saunders' 
Case,  2  D.  J.  &  S.  loi. 

Hardy,  Q.  C,  and  Higgins,  Q.  C,  for  the  official  liquidator, 
contended  that  the  distinguishing  numbers  of  the  shares  were  not 
material;  the  substance  of  the  transaction  being  the  transfer  of 
fifty  shares.  To  this  Ind  had  consented,  and  he  had  allowed  his 
name  to  remain  on  the  books  ever  since  as  the  proprietor  of  fifty 
shares. 

James,  L.  J.  A  creditor  is  not  supposed  to  look  minutely  at  the 
list  of  shareholders  to  see  whether  each  shareholder  is  rightly  en- 
tered on  the  register  or  not.  He  has  nothing  to  do  with  tracing 
the  title  to  the  shares.  If  the  creditors  find  a  man  on  the  list  for 
fifty  shares  they  do  not  look  at  the  particular  numbers;  all  that 
concerns  them  is  that  he  is  on  the  list  of  shareholders  for  fifty 
shares.  In  this  case  Ind  executed  a  deed  by  which  he  undertook 
to  accept  fifty  shares ;  he  knowingly  held  himself  out  to  the  world 
as  the  owner  of  those  fifty  shares,  and  he  took  on  himself  all  the 
powers  and  liabilities  of  a  shareholder.  No  doubt  he  was  a  nom- 
inee and  trustee  for  the  company,  but  being  on  the  register  for 
those  fifty  shares  at  the  time  of  the  winding-up,  he  was  fixed 
there,  and  left  to  get  such  indemnity  as  he  might  be  able  to  get 
from  the  company,  who  had  induced  him  to  take  shares.  I  cannot 
think  that  he  should  be  allowed  to  say  that  there  was  some  mistake 
about  the  figures  in  the  transfer — a  mistake  which  was  very  easily 
made,  for  it  appears  that  the  numbers  ought  to  be  from  11,005  to 
11,054  instead  of  from  11,105  to  11,154.  The  substance  of  the 
transaction  was  that  he  meant  to  be  on  the  list  for  fifty  shares ;  he 
was  on  the  list  for  fifty  shares,  and  the  creditors  and  other  per- 
sons interested  have  a  right  to  hold  him  to  that. 

Mellish,  L.  J.  I  am  of  the  same  opinion.  I  think  the  numbers 
of  the  shares  are  simply  directory  for  the  purposes  of  enabling  the 
title  of  particular  persons  to  be  traced ;  but  that  one  share,  anincor- 
poral  right  to  a  certain  portion  of  the  profits  of  the  company,  is  the 
same  as  another,  and  that  share  No.  i  is  not  distinguishable  from 
share  No.  2,  in  the  same  way  as  a  gray  horse  is  distinguishable 
from  a  black  horse.  If,  therefore,  a  holder  of  shares  has  the  same 
number  of  shares  which  he  professes  to  transfer,  or  a  larger  num- 
ber, and  by  mistake  the  wrong  distinguishing  numbers  are  put  in 
the  transfer,  that  will  not  prevent  the  fifty  shares  which  belonged 
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to  him  passing  to  the  transferee.  The  figures  might  afterward  be 
rectified.  I  think  the  substance  of  the  matter  is  that  Mr.  Ind  has 
agreed  to  take  fifty  shares  as  between  him  and  the  creditors  of  the 
company ;  he  has  been  registered  with  his  own  consent  as  to  these 
shares,  and  therefore  he  is  properly  on  the  list.  The  appeal  must 
be  dismissed  with  costs. 


PULLMAN  V.  UPTON. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1877. 

[Reported  in  96  United  States  Reports  328.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

This  was  assumpsit  by  Clark  W.  Upton,  assignee  in  bankruptcy 
of  the  Great  Western  Insurance  Co.,  against  Albert  B.  Pullman, 
a  stockholder  in  said  company,  to  recover  the  balance  remaining 
unpaid  upon  his  stock. 

The  capital  stock  of  the  company  was  originally  $100,000,  and 
it  was  on  August  22,  1870,  by  the  alleged  consent  and  action  of  the 
stockholders,  increased  to  $5,000,000.  The  company  sustained 
heavy  losses  by  the  fire  at  Chicago,  on  the  8th  and  9th  of  October, 
1871 ;  and  it  was  duly  adjudicated  a  bankrupt  February  6,  1872, 
and  Upton  was  appointed  its  assignee.  The  court  in  which  the 
proceedings  in  bankruptcy  were  pending  ordered,  July  7,  1872, 
that  the  entire  amount  unpaid  on  the  capital  stock  of  the  company 
be  paid  to  the  assignee,  on  or  before  the  15th  of  August  then  next 
ensuing ;  and  that,  in  default  of  payment,  the  assignee  proceed  to 
collect  the  same.  Conformably  to  the  directions  of  the  court, 
notice  of  this  order  was  given  to  the  stockholders. 

One  Myers  owned  twenty-five  shares  of  the  stock,  of  $100  each, 
whereon  twenty  per  cent,  had  been  paid ;  and,  being  indebted  to 
Pullman,  assigned  them  to  him,  in  the  summer  of  1871,  as  col- 
lateral security.  Pullman,  on  the  7th  of  the  following  October, 
caused  them  to  be  transferred  to  him  on  the  books  of  the  com- 
pany ;  and  he  then  surrendered  the  old  certificate,  and  took  a  n^w 
one  for  the  same  number  of  shares. 

On  the  trial,  Upton  offered,  and  the  court  admitted  in  evidence, 
certain  papers,  to  the  admission  of  which  Pullman  objected,  on 
the  ground  that  each  of  them  was  immaterial.  The  court  having 
admitted  said  order  directing  the  payment  of  the  balance  due  upon 
the  stock,  Pullman  offered  to  prove  that  a  less  assessment  would 
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have  sufficed  to  cover  the  losses  of  the  company.  To  the  rejection 
of  said  offer,  and  to  the  overruling  his  objection  to  each  paper  so 
admitted,  he  in  due  time  excepted.  Judgment  having  been  ren- 
dered against  him  by  the  District  Court,  which  was  affirmed  in 
the  Circuit  Court,  he  sued  out  this  writ,  and  assigns  for  error  the 
rulings  of  the  District  Court,  upon  his  objection  to  the  offered  evi- 
dence, as  follows : 

The  District  Court  erred  in  admitting  in  evidence  (i)  the 
pamphlet  copy  of  the  charter  of  said  company;  (2)  the  certified 
copy  of  the  proceedings  for  increase  of  the  capital  stock  of  said 
company;  (3)  the  certified  copy  of  the  amended  charter  of  said 
company,  and  the  certified  copy  of  the  report  of  said  company, 
dated  December,  1870,  and  the  license  of  said  company  to  do 
business,  and  the  auditor's  report  of  the  examination  of  the  affairs 
of  said  company ;  (4)  the  order  of  said  District  Court,  in  bank- 
ruptcy, making  an  assessment  on  the  stock  of  said  company; 
(5)  the  notice  to  Pullman  of  said  assessment. 

H,  S.  Monroe  for  the  plaintiff  in  error. 

L.  H.  Botitell  contra. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

The  evidence  to  which  the  defendant  below  objected,  and  to 
the  admission  of  which  he  took  exception,  was  quite  unimportant. 
Its  object  was  to  prove  the  existence  of  the  corporation  and  the 
increase  of  the  corporate  stock.  But  the  existence  of  the  corpo- 
ration was  admitted  by  the  defendant's  plea  of  non-assumpsit; 
and  whether  the  corporate  stock  had  been  properly  increased  was 
a  question  the  State  only  could  raise.  It  is  well  settled  that,  in  a 
suit  by  a  corporation,  a  plea  of  the  general  issue  admits  the  com- 
petency of  the  plaintiff  to  sue  as  such.  The  Society  for  the  Propa- 
gation of  the  Gospel,  etc.  v.  The  Town  of  Pawlet,  4  Pet.  480.  The 
first  three  assignments  of  error  may,  therefore,  be  dismissed  with- 
out further  consideration. 

That  the  fourth  and  fifth  assignments  are  without  merit  plainly 
appears  in  the  report  of  Sanger  v.  Upton,  91  U.  S.  56,  where  a 
similar  order  and  notice  to  the  stockholders  was  held  not  merely 
sufficient,  but  conclusive  as  to  the  right  of  the  assignee  to  bring 
suit  to  enforce  the  payment  of  unpaid  balances  due  for  the  cor- 
porate stock. 

The  only  question  remaining  is,  whether  an  assignee  of  corpo- 
rate stock,  who  has  caused  it  to  be  transferred  to  himself  on  the 
books  of  the  company,  and  holds  it  as  collateral  security  for  a 
debt  due  from  his  assignor,  is  liable  for  unpaid  balances  thereon 
to  the  company,  or  to  the  creditors  of  the  company,  after  it  has  be- 
come bankrupt. 

That  the  original  holders  and  the  transferees  of  the  stock  are 
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thus  liable  we  held  in  Upton  v,  Trebilcock,  91  id.  45;  Sanger' z'. 
Upton,  id.  56,  and  Webster  v,  Upton,  id,  65 ;  and  the  reasons  that 
controlled  our  judgment  in  those  cases  are  of  equal  force  in  the 
present.  The  creditors  of  the  bankrupt  company  are  entitled  to\ 
the  whole  capital  of  the  bankrupt,  as  a  fund  for  the  payment  of  \ 
the  debts  due  them.  This  they  cannot  have,  if  the  transferee  of 
the  shares  is  not  responsible  for  whatever  remains  unpaid  upon 
his  shares :  for  by  the  transfer  on  the  books^  of  the  corporation  the 
former  owner  is  discharged.  It  makes  no  difference  that  the  legal 
owner— ^at  fs,  the^e  in  whose  name  the  stock  stands  on  the  books 
of  the  corporation — is  in  fact  only,  as  between  himself  and  his 
debtor,  a  holder  for  security  of  the  debt,  or  even  that  he  has  no 
beneficial  interest  therein.  This  was  ruled  in  The  Newry,  etc., 
Railway  Co.  v.  Moss,  14  Beav.  64.  In  that  case,  it  was  said  that 
only  those  persons  who  appear  to  be  shareholders  on  the  register 
of  the  company  are  liable  to  pay  calls.  In  re  Phoenix  Life  Insur- 
ance Co.,  Hoare's  Case,  2  John.  &  H.  229,  it  appeared  that  certain 
shares  had  been  settled  upon  Hoare  and  others,  as  trustees  in  a 
marriage  settlement.  The  trustees  had  no  beneficial  interst,  but 
they  were  registered  as  shareholders,  and  the  word  "  trustees  " 
added  in  the  margin  of  the  register,  and  they  receipted  for  divi- 
dends as  trustees.  It  was  held  by  Vice-Chancellor  Wood  that  they 
were  liable  as  contributories  to  the  full  extent,  and  not  merely  to 
the  extent  of  the  trust  estate.  It  was  said,  "  A  person  who  is  a  1 
shareholder  is  absolutely  liable,  although  he  may  be  bound  to/ 
apply  the  proceeds  of  the  shares  upon  a  trust."  In  The  Empire' 
Qty  Bank,  8  Abb.  (N.  Y.)  Pr.  192,  reported  also  in  18  N.  Y.  200, 
the  Court  of  Appeals  held  persons  responsible  as  stockholders  in 
respect  to  the  stock  standing  in  their  names  on  the  books  of  the 
bank,  though  they  held  the  stock  only  by  way  of  hypothecation  as 
collateral  security  for  money  loaned,  and  they  were  held  liable  for 
an  amount  equal  to  their  stock  for  the  unsatisfied  debts  of  the 
bank.  In  Adderly  v.  Storm,  6  Hill  (N.  Y.),  624,  it  appeared  that 
one  Bush,  in  1837,  being  indebted  to  the  defendants,  transferred 
to  them,  on  the  books  of  a  company,  certain  shares  of  stock,  and 
delivered  to  them  the  usual  certificates.  On  receiving  the  certifi- 
cates, the  defendants  gave  Bush  a  receipt,  stating  they  had  re- 
ceived the  stock,  which  they  were  to  dispose  of  at  any  time  for 
$200  per  share,  applying  the  proceeds  to  the  payment  of  the  notes 
which  Bush  owed  them,  or,  if  not  sold  when  the  notes  should  be 
paid,  to  return  the  scrip  to  Bush,  or  account  for  it.  The  last 
of  the  notes  was  paid  in  September,  1838,  and  the  defendants  re- 
turned the  scrip  to  Bush,  giving  also  a  power  of  attorney  for  the 
transfer  of  the  stock.  The  retransfer  was  not  made,  however, 
until  March  2,  1840,  and  the  defendants  were  held  liable,  as  stock- 
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holders,  for  a  debt  of  the  company  contracted  in  January,  1840; 
and  this,  it  was  said,  would  be  the  law,  though  the  plaintiff  may 
not  have  known,  at  the  time  he  trusted  the  company,  that  the  de- 
fendants could  be  reached.  So,  in  Holyoke  Bank  v,  Burnham,  1 1 
Cush.  (Mass.)  183,  it  was  decided  that  a  transfer  of  stock  on  the 
books  of  the  bank,  intended  merely  to  be  held  as  collateral  security, 
makes  the  holder  liable  for  the  bank  debts.  It  was  said  the  cred- 
itor is  to  be  considered  the  absolute  owner,  and  that  his  arrange- 
ment with  his  debtor  cannot  change  the  character  of  the  owner- 
ship. And  in  Wheelock  v.  Kost  et  aL,  77  111.  296,  the  doctrine  was 
asserted  that  when  shares  of  stock  in  a  banking  corporation  have 
been  hypothecated,  and  placed  in  the  hands  of  the  transferee,  he 
will  be  subjected  to  all  the  liabilities  of  ordinary  owners,  for  the 
reason  that  the  property  is  in  his  name,  and  the  legal  ownership 
appears  to  be  in  him. 

These  decisions  are  sufficient  to  vindicate  the  judgment  of  the 
court  below.  The  case  of  the  plaintiff  in  error  is  a  hard  one,  but 
he  cannot  be  relieved  consistently  with  due  observance  of  well- 
established  law. 

Judgment  affirmed. 


EDWARD     S.     VAIL,     Receiver,     etc..     Respondent,     v. 
RICHARD  HAMILTON  et  a/..  Appellants. 

In  the  Court  of  Appeals  of  New  York,  May  31,  1881. 

[Reported  in  85  New  York  Reports  453.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  of  the  First  Judicial  Department,  entered  upon  an  order 
made  May  5,  1880,  affirming  a  judgment  in  favor  of  the  plain- 
tiff, entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
Reported  below,  20  Hun,  355. 

This  action  was  brought  by  plaintiff,  as  receiver  of  the  Secor 
Manufacturing  Co.,  to  set  aside  a  mortgage  upon  its  property 
executed  by  it. 

Said  company  was  organized  under  the  act  authorizing  the 
formation  of  corporations  for  manufacturing  purposes.  Laws  of 
1848,  c.  40.  Its  capital  stock  consisted  of  five  thousand  shares, 
all  of  which  had  been  duly  issued  and  recorded  upon  the  books  of 
the  company  prior  to  the  ist  of  January,  1874.  In  March  of  that 
Qi/o  y^^r,  nine  hundred  and  forty  shares  of  this  stock  had  been  trans- 
ferred to  and  were  then  the  property  of  the  company.  Afterward 
and  on  or  before  the  22d  day  of  July,  1874,  five  hundred  of  these 
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shares  were  transferred  by  the  company  to  F.  A.  Conkling,  for  the 
purpose  of  securing  an  indebtedness  due  by  it  to  him,  and  were 
properly  entered  in  his  name  upon  the  transfer  books  of  the  com- 
pany. The  certificates  were  delivered  to  him  and  recited  that  he 
was  the  proprietor  of  the  five  hundred  shares.  On  the  ist  day  of 
October,  1874,  the  company  executed  to  the  defendants  herein,  as 
trustees,  a  mortgage  upon  all  its  property,  real  and  personal,  to 
secure  the  payment  of  its  bonds  to  the  amount  of  $100,000,  to  en- 
able the  company  to  raise  money  to  meet  its  obligations,  and 
among  other  things,  to  secure  such  of  the  trustees  "  as  have  or 
may  make  advances  or  loans,  or  on  indorsements  made,  or  which 
they  may  make,  for  the  company."  At  the  same  time  a  written 
assent  to  this  mortgage  was  signed  by  stockholders  owning  two 
thousand  seven  hundred  and  sixty-four  shares  of  the  capital  stock 
of  the  company,  and  by  the  said  "  Secor  Sewing  Machine  Co." 
(by  "  E.  Miller,  Sec,  and  L.  H.  Mace,  Pres."),  claiming  to  be  a 
stockholder  to  the  amount  of  the  nine  hundred  and  forty  shares 
aforesaid.  Conkling  neither  knew  of  nor  assented  to  the  mort- 
gage, nor  that  assent  was  given  thereto  by  any  one.  The  company 
became  insolvent,  and  plaintiff,  in  July,  1877,  was  appointed  its 
receiver ;  he  brought  this  action  to  set  aside  the  above  mortgage, 
upon  the  ground  that  the  necessary  assents  thereto  were  not  given. 
The  Special  Term  found  that  the  written  assent  of  stockholders 
owning  two-thirds  of  the  capital  stock  was  not  filed,  or  at  any 
time  given,  to  the  execution  of  the  mortgage,  and  judgment  was 
'■endered  accordingly  to  the  prayer  of  the  complaint. 

F.  A,  Paddock  for  appellants. 

H.  E.  Daznes,  Jr,  for  respondents. 

Danforth,  J.  The  persons  who  became  "  a  body  politic  and 
corporate,"  under  the  name  of  the  "  Secor  Sewing  Machine  Co.," 
were  made  capable  of  buying,  purchasing,  holding  and  conveying 
in  their  corporate  name  any  lands,  goods,  wares,  and  merchandise, 
necessary  to  enable  the  company  to  carry  on  the  operations  named 
in  their  certificate  of  incorporation.  But  while  a  certain  limited 
number  of  the  stockholders,  to  be  called  trustees,  were  empowered 
in  that  character  to  manage  this  property  and  the  stock  and  con- 
cerns of  the  company,  neither  in  a  corporate  capacity,  nor  through 
its  trustees,  was  it  permitted  to  mortgage  the  same  without  first 
obtaining  and  filing  "  the  written  assent  of  the  stockholders  own- 
ing at  least  two-thirds  of  the  capital  stock  of  such  '*  company. 
Laws  of  1848,  c.  40,  §§  2,  3 ;  Laws  of  1864,  c.  517 ;  Laws  of  1871, 
c.  481.  It  is  noticeable  that  there  is  thus  called  into  action,  the 
corporation  as  an  artificial  entity,  the  body  of  the  trustees  as  its 
agent,  and  lastly,  the  constituent  members  of  the  corporation  or 
the  several  individuals  composing  it.    To  each  of  these  a  duty  is 
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(assigned,  and  to  make  valid  the  transaction  now  before  us,  it  is 
plain  that  something  more  than  corporate  action  was  required. 
The  corporation  might  become  a  party  to  the  mortgage,  and  the 
trustees  direct  its  officers  to  execute  it ;  but  there  must  still  be  the 
assent  of  thp  stpckhnl  jpr.  The  will  of  the  whole  body,  expressed 
by  vote  or  resolution,  cannot  take  its  place.  The  name  of  the  cor- 
poration is  signed  to  the  as^^t.  This,  if  it  amounts  to  anything, 
must  be  the  result  of  corporate,  not  individual,  action.  It  was 
signed  by  its  officers,  and  their  act  to  bind  even  the  corporation 
must  have  been  official ;  it  can  have  no  force  as  representing  an  in- 
diwdual.  As  to  nine  hundred  and  forty  shares,  therefore,  there 
is  no  other  assent  to  the  mortgage  in  question  than  that  of  the 
corporation.  The  mortgage  itself  must  be  deemed  a  corporate  act, 
and  assent  thereto  by  the  same  body  can  give  it  no  additional 
validity.  As  to  those  shares  assent  has  not  been  given.  It  follows 
also  that  as  the  corporation  cannot  assert  for  the  stockholders 
neither  can  one  stockholder  for  another ;  nor  can  one  who  assents 
on  the  strength  of  stock  standing  in  his  own  name  be  deemed  to 
represent  a  proportionate  amount  of  the  stock  owned  by  the  cor- 
poration. It  is  claimed;  however,  by  the  respondent  that  if 
neither  the  corporation  nor  the  general  stockholders  can  be  deemed 
to  represent,  by  their  assents,  the  nine  hundred  and  forty  shares, 
they  should  be  deducted  from  the  whole  number,  and  then  the 
assents  of  the  stockholders  would  be  enough.  But  however  this 
majtbc^ith  the  residue,  the  shares  transferred  to  Conkling  ought 
not  to  be  so  treated.  As  to  them,  at  least,  there  was  no  merger  in 
the  general  fund  of  the  company.  They  were,  in  the  first  instance, 
duly  issued  for  value  received  by  it,  and  might  be  lawfully  re- 
purchased or  taken  in  payment  of  debts  due  or  otherwise  ac- 
quired by  the  corporation.  In  some  way  it  had  become  the  owner 
of  these  shares,  not  for  the  purpose  of  diminishing  its  capital 
stock,  but  for  enjoyment  as  property.  As  such  they  stood  upon 
its  books,  until  in  the  regular  transaction  of  business  the  stock 
was  transferred  to  Conkling.  The  company  had  a  right  to  hold 
it  unextinguished,  and  a  right  to  reissue  it.  City  Bank  of  Colum- 
bus V.  Bruce  and  Fox,  17  N.  Y.  507.  The  facts  adverted  to  show 
that  they  availed  themselves  of  this  right.  It  is  true  the  shares 
were  transferred  to  Conkling  as  collateral  security,  but  the  cer- 
tificate was  absolute  in  its  terms,  and  he  was  described  therein  as 
owner.  He  so  appeared  upon  the  proper  books  of  the  corporation. 
Under  such  a  title  he  had  power  to  render  the  security  available  by 
sale  to  satisfy  the  debt  on  default  of  payment,  and  until  the  debt 
was  satisfied  he  was  the  one  interested  in  protecting  the  property 
represented  by  the  shares  from  diversion  by  liens  or  preferences 
improperly  created.    The  company  had  a  right  of  redemption,  and 
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SO  had  an  equitable  interest  in  the  stock,  but  upon  the  defendants' 
theory  they  could  without  redemption  overreach  the  legal  title  by 
creating  a  mortgage,  which  when  enforced  would  extinguish  it, 
and  until  that  event  deprive  it  of  value.  Conkling  had  a  clear 
interest  in  that  matter.  Except  as  limited  by  statute,  no  stock- 
holder, by  any  title,  could  have  more,  or  greater  rights,  or  be 
subject  to  other  liabilities.  He  isTgliexfiibystatute  from  per- 
sonal liability  as  stockholder.  Caws  of  1848,  c.  40,  §  16.  He 
would  otherwise  be  bound  for  the  debts  of  the  corporation,  for  a 
creditor  need  in  general  look  only  for  the  legal  title.  Adderly  z\ 
Storm  &  Bailey,  6  Hill,  624;  Roosevelt  v.  Brown,  11  N.  Y.  148; 
/«  re  Empire  City  Bank,  18  id,  199.  For  the  same  reason  he  had 
a  right  to  vote ;  his  character  upon  the  books  of  the  bank  would 
be  conclusive  upon  the  inspectors.  In  re  Long  Island  R.  R.  Co., 
19  Wend.  37.  And  whether  sec.  17  of  the  act  of  1848,  supra, 
could,  under  any  circumstances,  be  so  construed  as  to  deprive 
one  with  such  a  title  from  voting,  it  is  not  necessary  to  inquire, 
for  the  question  does  not  arise ;  but  it  is  clear  that  except  for  the 
permission  given  in  that  section,  even  a  pledgor  could  not  vote. 
It  has  no  application  to  an  assent  required  to  be  given  in  writing 
to  a  specific  act  of  the  corporation,  and  which,  without  qualifica- 
tion, the  statute  requires  to  be  given  by  a  stockholder.  Such,  we 
have  no  doubt,  was  the  character  of  Conkling  as  to  the  five  hun- 
dred shares  in  question,  at  the  time  of  the  execution  of  the  mort- 
gage. Including  these  shares  as  part  of  the  stock  to  be  repre- 
sented, the  assent  required  by  statute  was  not  given  and  the  mort- 
gage is  of  no  validity.  It  was,  however,  an  apparent  lien  upon 
the  property  embraced  in  it;  and  we  concur  with  the  General 
Term  in  the  conclusion  that  the  action  was  well  brought  by  the 
receiver  to  remove  it.    Laws  of  1858,  c.  314. 

The  judgment  appealed  from  should,  therefore,  be  affirmed 
with  costs. 

All  concur,  except  Folger,  Ch.  J.,  absent. 

Judgment  affirmed. 


HENRY  WHEELER,  Respondent,  v.  GEORGE  W.  MILLAR, 

Appellant. 

In  the  Court  of  Appeals  of  New  York,  November  21,  1882. 

[Reported  in  90  New  York  Reports  353.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Third  Judicial  Department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1881,  affirming  a  judgment  in 
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favor  of  plaintiff,  entered  upon  the  report  of  a  referee.    Reported 
below,  24  Hun,  541. 

The  nature  of  the  action  and  the  material  facts  are  set  forth  in 
the  opinion. 

C.  E.  Coddington  for  appellant. 

Olin  A,  Martin  for  respondent. 

Finch,  J.  The  defendant  is  sued  as  a  stockholder  of  the  Mal- 
lary  Paper  Bag  Manufacturing  Co.,  a  corporation  organized  under 
the  General  Manufacturing  Act,  and  is  sought  to  be  made  liable 
for  an  indebtedness  of  that  corporation  to  plaintiff,  upon  the 
ground  that  its  capital  stock  had  not  been  fully  paid  in.  The  lat-  ' 
ter  fact  is  undisputed,  but  it  is  answered  that  the  defendant  was 
not  a  stockholder,  and  not  liable  to  the  plaintiff  as  such.  The  ref- 
eree has  found  as  a  fact  that  the  defendant  was  a  stockholder,  and 
upon  evidence  which  warranted  that  conclusion.  It  was  proven 
that  he  was  one  of  the  original  corporators,  and  signed  the  articles 
of  incorporation ;  that  he  subscribed  for  fifty  shares  of  the  stock, 
although  he  had  never  paid  for  them ;  that  he  was  a  trustee  of  the 
company,  and  acted  as  such,  thus  recognizing  his  ownership  of 
stock,  without  which  he  could  not  have  held  such  office ;  that  he 
was  secretary  of  the  company  and  actively  engaged  in  the  man- 
agement of  its  affairs ;  that  he  appeared  upon  the  stock-book  of  the 
corporation  as  a  stockholder  therein  to  the  extent  of  fifty  shares 
of  the  stock ;  and  that  although  called  upon  to  produce  such  book, 
he  failed  to  do  so,  alleging  that  it  was  lost.  It  is  now  insisted  that 
all  these  facts  establish  only  that  he  was  a  subscriber  to  the  stock, 
and  not  a  stockholder,  and  that  he  could  only  become  the  latter 
by  the  issue  to  him  of  a  certificate,  or  by  actual  payment  for  the 
stock.  But  the  certificate  is  only  evidence  of  ownership.  Its  issue 
and  acceptance  show  an  acknowledgment  of  that  fact  on  both 
sides,  but  such  acknowledgment  may  equally  be  inferred  from 
other  facts  in  the  absence  of  a  certificate.  Nor  is  payment  in- 
dispensable. The  statute  which  underlies  this  action  distinctly 
recognizes  that  there  may  be  stockholders  in  a  company  whose 
capital  has  not  been  paid  in,  and  fastens  upon  them  a  liability  as 
such  by  reason  of  that  very  non-payment.  The  authorities  to 
which  we  are  referred  by  the  appellant  do  not  sustain  his  position. 
The  one  mainly  relied  on  (Mills  v.  Stewart,  41  N.  Y.  384)  was  a 
case  in  which  the  subscribers  to  the  stock  of  a  railroad  corpo- 
ration, who  had  paid  the  ten  per  cent,  necessary  to  make  his  sub- 
scription valid,  had  thereafter  omitted  to  pay  the  further  instal- 
ments demanded,  and  in  consequence  his  stock  had  been  duly 
forfeited  in  accordance  with  the  regulations  of  the  company.  Af- 
ter such  forfeiture  it  was  very  properly  held  that  he  was  not  a 
stockholder,  and  what  was  said  by  Murray,  J.,  which  is  pressed 
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upon  our  attention,  amounted  only  to  this,  that  one  must  be  a 
stockholder  in  fact  to  be  liable,  and  not  merely  a  subscriber  whose 
stock  has  been  forfeited,  and  who  no  longer  holds  it.  Tracy  zk 
Yates,  1 8  Barb.  152,  was  a  case  where  a  note  was  taken  upon 
the  express  stipulation  that  "  when  paid  "  it  should  be  in  full  of 
so  many  shares  of  stock.  Payment,  by  the  express  terms  of  the 
contract,  was  made  a  condition  precedent  to  the  passing  of  the 
title.  In  Seymour  v.  Sturgess,  26  N.  Y.  134,  the  facts  were  com- 
plicated and  peculiar,  but  the  defendant  was  conceded  to  be  a 
stockholder,  and  the  real  question  was  upon  his  liability  under  the 
provisions  of  a  Maryland  charter.  In  The  Hamilton  &  Deansville 
Plank  Road  Co.  v.  Rice,  7  Barb.  159,  the  defendant  never  signed 
the  articles  of  association,  but  subscribed  for  and  accepted  a  cer- 
tificate of  stock.  None  of  these  cases  lay  down  an  arbitrary  and 
inflexible  rule.  A  share  of  stock  like  other  property  may  be  sold  ) 
on  credit.  The  title  may  pass,  the  right  become  vested,  if  such 
be  the  intention  and  contract  of  the  parties,  although  payment  is 
deferred  and  the  usual  written  evidence  of  title  is  absent.  What- 
ever may  be  said  of  a  case  where  no  fact  is  present  as  the  founda- 
tion of  an  inference  that  title  has  passed,  except  the  bare  fact  of 
a  subscription,  it  is  entirely  reasonable  that  where,  in  addition,  the 
corporation  has  explicitly  recognized  the  alleged  stockholder  as 
such,  and  the  latter  has  acted  in  that  capacity,  such  facts  should 
be  deemed  sufficient  to  justify  a  conclusion  of  ownership,  and 
make  the  subscriber  a  stockholder.  Certainlv  the  rule  has  been 
carried  even  further  than  this  (Spear  v,  Crawford,  14  Wend.  20; 
Burr  z\  Wilcox,  22  N.  Y.  551)  ;  but  whether  correctly  or  not  it 
is  unnecessary  at  present  to  consider.  There  was  enough  in  the 
facts  of  the  present  case  to  justify  the  conclusion  that  the  de- 
fendant was  a  stockholder  and  owned  the  fifty  shares  for  which 
he  subscribed. 

And  thus  the  defendant  is  left  in  a  position  exposed  to  the  statu- 
tory liability  for  the  debts  of  the  company  to  the  extent  of  $5000, 
being  the  par  value  of  his  stock.^  He  meets  the  emergency  by 
pleading  an  equitable  oflFset  to  the  plaintiff's  claim,  founded  upon 
an  alleged  indebtedness  of  the  company  to  him.  He  has  a  right 
to  malfp  j^^irh  Hpfpncp  Mathez  V.  Neidig,  y2  N.  Y.  100 ;  Agate  v. 
Sands,  73  id,  620.  The  first  of  these  cases  carefully  explains  the 
basis  upon  which  the  defense  stands.  The  statutory  liability  arises 
whenever  the  whole  capital  stock  has  not  been  paid  in.  The  stock- 
holder sued  may  have  paid  in  full,  but  that  does  not  relieve  him,  if 
others  are  in  default.  Laws  1848,  c.  40,  §  10.  He  is  still  liable 
to  an  amount  equal  to  his  stock,  so  long  as  the  whole  capital  is  not 

^  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 
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fully  paid.  But  that  liability  constitutes  a  fund  which  any  creditor 
of  the  company  may  reach.  If  now  the  stockholder  sued  is  himself 
such  creditor  to  an  amount  equalling  his  statutory  liability,  he  has 
quite  as  good  a  right  to  the  fund  which  is  pursued  as  the  pursuer. 
Indeed,  he  has  the  better  right,  because  it  is  already  in  his  pos- 
session, and  it  would  be  inequitable  to  take  it  from  him  for  the 
benefit  of  another  creditor  who  has  no  superior  equity.  But  the 
stockholder  must  be  really  a  creditor  of  the  company.  He  must 
stand  in  a  relation  to  it  which  in  equity  and  justice  is  as  strong 
as  that  of  the  assailant.  It  is  claimed  here  that  such  is  not  the 
defendant's  position,  and  that  he  is  not  in  reality  a  creditor  of  the 
company  at  all,  because  he  owed  the  corporation  on  his  unpaid 
subscription  as  much  or  more  than  the  company  owed  him ;  and 
that  against  the  creditor  seeking  the  statutory  fund  in  his  hands 
he  cannot  set  up  an  equitable  claim  upon  it  while  his  own  debt 
to  the  company  remains  unpaid,  and  is  more  than  enough  to  bal- 
ance and  extinguish  his  demand  as  a  creditor. 

It  is  best  to  examine,  first,  so  much  of  the  accounts  between  de- 
fendant and  the  corporation  as  will  develop  the  exact  relation  ex- 
isting between  them.  The  total  of  Millar's  claim  against  the 
company,  as  he  states  it,  is  $15,728.64;  and  the  credit  of  the  com- 
pany, exclusive  of  the  stock  subscription,  is  $9884.12;  leaving  in 
his  favor,  as  he  insists,  a  balance  of  $5844.52.  But  the  balance 
found  by  the  referee  is  only  $2081.74 ;  so  that  the  defendant  claims 
$3762.78  more  than  the  referee  allows.  The  items  constituting 
this  excess  are  stated  in  detail  and  their  merits  discussed.  One  of 
them  is  the  Shuttle  worth  note  of  $1000.  But,  as  we  understand 
the  facts,  after  as  patient  a  study  of  their  complications  as  was 
possible,  that  note  was  already  allowed  by  the  referee,  and  not  re- 
jected. It  is  represented  in  his  findings  by  the  check  of  October 
12,  1874,  with  which  defendant  was  credited.  He  transferred  the 
Shuttleworth  note  with  his  own  indorsement ;  and  thereafter  took 
it  back,  giving  his  check  for  the  amount  he  had  received,  and 
returned  the  note  to  the  company.  He  is  credited  with  that  check 
instead  of  with  the  note  returned.  With  this  $1000  he  should 
not  be  credited  twice,  and  deducting  it  from  the  balance  claimed 
by  defendant,  his  debt  against  the  company,  on  his  own  showing, 
was  $4844.52,  or  less  than  the  $5000  due  on  his  subscription. 
This  view  of  the  case  takes  no  heed  of  the  question  raised  against 
him  of  his  use  of  a  partnership  name  in  violation  of  the  statute, 
and  deducts  nothing  from  his  demand  on  that  account.  We  arc- 
thus  enabled  to  consider  the  question  raised  in  view  of  the  facts. 
In  Mathez  v,  Neidig,  supra,  it  did  not  appear  that  the  stockholder 
sued  owed  anything  to  the  company  on  an  unpaid  subscription. 
He  stood  a  creditor  of  the  company  for  the  full  amount  of  his 
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advances.  In  that  position  he  had  the  same  right  to  resort  to  the 
fund  represented  by  his  statutory  liability  as  the  creditor  who  as- 
sailed him.  The  latter  had  no  superior  equity.  But  here  the  facts 
show  that  the  stockholder  is  not  a  creditor  when  accounts  are  ad- 
justed and  has  no  equity  against  the  fund  in  his  hands.  He  is 
bound  first  to  pay  his  own  debt  to  the  company,  and  is  in  the  end 
not  its  creditor  at  all.  If,  after  paying  his  debt,  the  company  still 
owed  him,  to  the  extent  of  that  balance  he  would  have  an  equitable 
defense.  But  the  balance  is  the  other  way.  Equitably  he  is  the 
debtor  of  the  company  with  his  claim  against  it  extinguished,  and 
has  nothing  upon  which  to  found  an  equitable  claim  against  the 
statutory  liability.  It  is  of  no  consequence  that  his  debt  has  not 
been  actually  applied  on  the  subscription.  The  plaintiff  has  the 
right  to  insist  that  equitably  it  should  be  so  applied,  when  the  de- 
fendant stands  upon  an  equitable  right.  Nor  is  it  an  answer  to 
say  that  his  debt  to  the  company  has  not  been  pleaded,  and  does 
not  come  within  the  scope  of  the  complaint.  It  does  come  within 
the  issue.  The  plaintiff  pleaded  his  cause  of  action.  He  was  not 
required  to  anticipate  a  defense.  He  had  a  right  to  wait  till  it 
came.  It  was  pleaded  in  the  answer;  but  that  alleged,  with  the 
unpaid  subscription  in  view,  that  the  debt  which  the  company 
owed  was  in  excess  of,  and  over  and  above  the  debt  due  it.  This 
allegation  was  denied,  and  thus  the  complete  issue  was  raised. 
Nor  is  it  an  answer,  again,  that  defendant's  liability  upon  his  sub- 
scription cannot  be  asserted  by  the  creditor  in  this  action.  It  is 
clear  that  the  latter  had  a  double  remedy  and  a  right  to  resort 
to  two  funds.  The  unpaid  subscription  was  assets  of  the  company, 
bound  in  equity  for  the  payment  of  its  debts!  BriggszTTermi- 
nian.  8  Cow.  396;  2  Story's  Eq.  Jur.,  §  1252.  The  plaintiff  could 
have  maintained  an  action,  after  exhausting  his  remedy  at  law,  to 
reach  these  assets,  and  be  subrogated  to  the  right  of  the  company, 
and  without  joining  other  stockholders  or  creditors.  Hatch  v. 
Dana,  loi  U.  S.  Sup.  Ct.  205 ;  Bartlett  z  Drew,  57  N.  Y.  587. 
The  plaintiff's  complaint  alleges  every  necessary  fact  to  sustain 
such  cause  of  action  except  the  non-payment  of  the  subscription, 
and  that  fact  was  supplied  in  the  proof  without  objection.  The 
defendant  was  also  liable  under  the  statute  to  an  amount  equal 
to  his  stock.  All  the  facts  and  all  the  parties  necessary  to  enforce 
payment  out  of  either  fund  were  before  the  court.  Can  the  de- 
fendant, under  such  circumstances,  use  the  same  debt  so  as  prac- 
tically to  defeat  both  remedies?  If  he  can  it  is  at  least  a  very 
singular  result.  We  think  the  plaintiff  had  the  right,  upon  the 
whole  case  before  the  court,  to  contend  that,  as  defendant's  debt 
could  apply  only  on  one  liability,  the  other  remained;  that  his 
equity  was  the  stronger ;  and  that  he  could  insist  that  no  equitable 
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right  against  the  statutory  liabiHty  to  him  arose  when  the  defend- 
ant was  not  in  equity  a  creditor  of  the  company  at  all,  but  in 
reality  its  debtor.  In  Agate  v.  Sands,  73  N.  Y.  supra,  this  precise 
question  did  not  arise.  The  debt  of  the  creditor  who  sued  was 
$2400 ;  the  shareholder's  stock  was  $5000,  but  his  debt  against  the 
company  was  $10,000,  or  enough  to  extinguish  both  his  statutory 
liability  and  his  subscription  if  he  owed  the  whole  amount.  It  re- 
mains, therefore,  only  to  consider  the  questions  growing  out  of 
the  debt  or  demand  which  the  plaintiff  sought  to  enforce.  The 
questions  of  fact  we  cannot  review.  The  alleged  errors  in  com- 
putation depend  upon  such  questions.  After  a  careful  study  of 
the  accounts  we  cannot  feel  sure  that  such  errors  existed.  They 
are  mainly  arrived  at  by  comparison  of  the  printed  books  which 
were  produced  and  made  exhibits  in  the  case  with  the  accounts 
of  the  printers.  The  latter  claim,  and  their  witness,  Norton,  swore, 
that  all  the  pages  printed  were  not  represented  by  the  exhibits.  A 
similar  observation  applied  to  Norton's  alleged  want  of  authority 
to  bind  the  company.  If  his  story  was  true  the  referee  was  justi- 
fied in  holding  that  such  authority  existed. 

A  further  question  is  raised  respecting  the  allowance  of  interest. 
The  referee  computed  it  from  July  3,  1875,  the  date  at  which  the 
debt  was  due  from  the  company,  instead  of  December  26,  1877, 
the  date  at  which  the  stockholder  was  sued.  It  is  claimed  that 
the  latter  was  the  true  rule  of  interest  upon  the  authority  of  Burr 
V,  Wilcox,  22  N.  Y.  557.  The  language  of  the  opinion  in  that 
case  was  broad  enough  to  justify  the  appellant's  contention,  when 
read  without  reference  to  the  facts  before  the  court.  Those  es- 
tablished that  Wilson  owned  $1000  of  stock,  while  the  plain- 
tiff's debt  was  nearly  double  that  amount.  The  recovery  thus  was 
necessarily  limited  to  the  amount  of  the  stock,  and  the  court  said 
that  interest  upon  that  amount  could  be  allowed  from  the  date  of 
the  commencement  of  the  suit.  The  same  doctrine  was  applied 
under  similar  circumstances  in  the  recent  case  in  this  court  of 
Handy  v.  Draper,  89  N.  Y.  334.  And  the  same  rule  as  to  interest 
was  adopted  in  Shellington  v.  Rowland,  53  id,  372.  These  cases, 
however,  do  not  determine  the  rule  where  the  debt  of  the  creditor 
is  less  than  the  stockholder's  liability,  as  such,  and  the  allow- 
ance of  interest  does  not  swell  the  recovery  beyond  that  limit.  It 
was  said  in  Coming  v.  McCullough,  i  N.  Y.  56,  that  "  the  per- 
sonal liability  of  the  stockholder  for  the  payment  of  the  debt  is 
immediate  and  absolute  the  moment  the  debt  is  contracted  or  in- 
curred by  the  company."  The  creditor's  debt  consists  both  of  prin- 
cipal and  interest.  He  is  just  as  much  entitled  to  the  latter  as  the 
former,  and  the  liability  to  pay  the  debt  must  necessarily  include 
the  accrued  interest  up  to  the  statutory  limit.     When  that  is 
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reached,  any  further  interest  runs  only  upon  that  sum  from  the 
date  of  the  commencement  of  the  action.  The  entire  principal  and 
interest  of  the  debt  in  the  present  case  did  not  exceed  the  limit  of 
liability,  and  the  allowance  of  interest  from  the  maturity  of  the 
debt  was  therefore  proper,  and  violated  no  right  of  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


GEORGE  BRISBANE,  Appellant,  v,  THE  DELAWARE, 
LACKAWANNA  &  WESTERN  RAILROAD  CO.,  Re- 
spondent. 

In  the  Court  of  Appeals  of  New  York,  December  4,  1883. 

[Reported  in  94  New  York  Reports  204.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Judicial  Department,  entered  upon  an  order 
made  October  28,  1881,  which  affirmed  a  judgment,  so  far  as  ap- 
pealed from,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     Mem.  of  decision  below,  2$  Hun,  438. 

This  action  was  brought  to  compel  defendant  to  transfer  to 
plaintiff,  on  its  books,  ten  shares  of  its  stock,  and  to  issue  to 
him  a  certificate  therefor;  also  to  recover  various  stock  and  cash 
dividends  which  had  been  declared  upon  said  ten  shares. 

In  January,  1856,  the  Lackawanna  &  Bloomsburgh  Co.  issued 
to  one  Samuel  Benedict  a  certificate  for  ten  shares  of  its  stock,  and 
has  name  was  thereupon  entered  upon  the  books  of  said  company 
as  a  stockholder.  Said  company,  in  1873,  became  consolidated 
vrth  the  defendant,  the  holders  of  its  shares  of  stock  becoming 
entitled,  by  the  terms  of  the  consolidation,  to  an  equal  number 
of  shares  of  the  stock  of  the  defendant.  Prior  to  the  consolida- 
tion, the  said  company  declared  various  dividends  in  stock  and 
cash,  and  Benedict  was  credited  with  the  dividends  so  declared 
upon  his  ten  shares.  After  the  consolidation  defendant  declared 
other  cash  dividends,  and  a  like  credit  was  made  to  Benedict  by  it. 
Benedict  died  in  1865.  In  April,  1876,  upon  the  representation  of 
his  administrator  that  the  certificate  issued  to  Benedict  had  been 
lost  or  destroyed,  and  upon  receiving  a  bond  of  indemnity  the 
defendant  issued  to  said  administrator  a  new  certificate  for  ten 
shares  of  its  stock  in  lieu  thereof.  All  the  said  dividends  upon 
the  said  ten  shares  were  paid  by  defendant  in  May,  1876,  to  the 
administrator  of  said  Benedict  (who  died  in  1865),  except  the 
final  dividend  of  $18.75,  which  was  paid  in  July,  1876,  to  Isabel 
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Lockhart,  the  assignee  of  said  administrator.  Soon  after  the 
original  certificate  was  issued  to  Benedict,  he  transferred  the  same 
to  the  plaintiff,  but  it  did  not  appear  that  the  latter  gave  any 
notice  of  such  transfer,  or  of  his  ownership  of  such  stock,  either  to 
the  Lackawanna  &  Bloomsburgh  Co., or  to  defendant,  until  a  short 
time  before  the  commencement  of  this  action  and  after  the  pay- 
ment of  dividends  as  above  stated. 

The  defendant  admitted  that  the  plaintiff  was  entitled  to  the 
ten  shares  of  stock,  but  denied  his  right  to  the  dividends,  and  it 
was  so  held  by  the  Special  Term. 

Further  facts  appear  in  the  opinion. 

A,  N,  Weller  for  appellants. 

Hamilton  Odell  for  respondent. 

Miller,  J.  The  certificate  for  the  ten  shares  of  stock,  issued 
by  the  defendant  to  the  administrator  of  Samuel  Benedict,  de- 
ceased, was  unauthorized,  as  no  scrip  was  produced  showing  that 
the  deceased  held  the  stock  at  the  time  of  his  death.  By  the  terms 
of  the  original  certificate  it  was  only  transferable  upon  the  pro- 
duction of  the  same,  and,  it  not  being  produced,  the  defendant 
took  the  risk  of  the  administrator  being  the  owner  thereof,  and, 
as  the  proof  showed  that  he  was  not,  the  defendant  was  properly 
held  liable  therefor.  A  different  rule,  however,  prevails  in  refer- 
ence to  the  dividends,  and  upon  the  books  of  the  company  they 
were  properly  payable  to  the  person  in  whose  name  the  stock  stood 
or  his  legal  representative.  Prima  facie,  upon  the  books  of  the 
company,  the  administrator  of  Samuel  Benedict  was  the  owner 
of  the  dividends,  as  there  was  nothing  to  show  a  want  of  title  in 
him,  and  they  were  only  transferable  upon  the  production  and 
surrender  of  the  certificate.  Until  this  was  done  the  defendant 
was  bound  to  regard  him  as  entitled  to  the  same  and  the  owner 
thereof.  His  title,  as  it  appeared  upon  the  books,  was  conclusive 
until  impeached  or  impaired  by  the  certificate  itself  with  a  trans- 
fer, or  other  evidence,  showing  that  the  stock  belonged  to  the 
plaintiff  or  some  other  party.  The  administrator  was  clearly  au- 
thorized to  receive  the  dividends  as  the  stock  stood  upon  the 
books,  and  the  defendant  was  bound  to  pay  the  same  unless  it 
had  some  notice  of  a  change  of  the  title,  or  of  a  transfer  of  the 
stock,  or  such  knowledge  or  information  as  would  put  it  upon 
inquiry  as  to  the  ownership  thereof.  The  failure  of  the  adminis- 
trator to  present  the  certificate  was  not  such  a  notice,  at  the  time 
the  dividends  were  received,  as  subjected  the  right  to  collect  the 
same  to  suspicion  or  as  required  the  defendant  to  make  inquiry  in 
regard  thereto.  The  plaintiff  had  not  given  any  such  notice  to 
the  defendant  as  would  put  it  on  its  g^ard  in  reference  to  the 
title  to  the  stock  and  dividends,  and  there  is  no  rule  of  law  which 
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imposes  upon  the  officers  of  corporations  the  duty  of  requiring 
production  of  the  certificate  of  stock  before  the  payment  of  divi- 
dends on  the  same.  The  books  containing  the  lists  of  the  stock- 
holders are  evidence  of  the  ownership  of  the  stock,  and  a  corpo- 
ration is  justified  in  being  governed  thereby  until  proof  or  notice 
is  given  showing  that  other  parties  than  those  named  therein  are 
the  owners  of  the  stock.  This  case  is  far  different  from  that  of 
one  where  a  person  purchases  a  bond  and  mortgage  and  is  charge- 
able with  notice  of  any  defect  in  the  assignor's  title  thereto  unless 
he  requires  the  production  of  the  bond.  There  was  no  notice, 
constructive  or  otherwise,  which  put  the  defendant  upon  inquiry 
in  reference  to  the  ownership  of  the  stock  in  question.  Plaintiff 
produced  a  letter  from  defendant's  assistant  treasurer,  which  re- 
ferred to  a  letter  written  by  him  to  the  company,  but  it  is  not 
shown  that  the  letter  referred  to  communicated  the  fact  that  the 
stock  had  been  transferred  to  or  was  claimed  by  the  plaintiff.  Al- 
though the  answer  to  the  letter  shows  that  the  plaintiff  claimed  ten 
shares  of  the  stock  of  the  company,  yet  it  does  not  show  that  they 
were  the  same  shares  in  controversy. 

The  fact  that  the  bond  of  indemnity  was  executed  does  not  aid 
the  plaintiff's  case.  Its  object  and  purpose  was  to  indemnify  the 
company  for  issuing  the  new  certificate  in  place  of  and  without 
the  production  of  the  old  one,  which  the  defendant  had  been  in- 
formed and  had  reason  to  believe  had  been  destroyed.  The  bond 
of  indemnity  upon  its  face  has  no  relation  whatever  to  the  pay- 
ment of  the  dividends  and  does  not  include  the  same.  In  no  sense 
can  it  be  regarded  as  a  notice  of  anything  more  than  that  the 
original  certificate  had  been  destroyed  as  stated  therein.  This  was 
not  calculated  to  arouse  any  suspicion  as  to  the  ownership  of  the 
stock  or  its  dividends,  and  it  fully  justified  the  company  in  paying 
the  latter  to  the  administrator  of  Benedict.  According  to  law 
the  administrator  was  the  apparent  owner  of  and  entitled  to  draw 
the  dividends.  The  new  certificate  merely  supplied  the  place  of 
the  one  which  was  alleged  to  have  been  destroyed  for  the  purpose 
of  transfer  and  sale  in  accordance  with  the  rules  and  regulations 
of  corporations  in  such  cases.  In  view  of  the  long  period  of  time 
which  had  elapsed  since  ^the  transfer  of  the  certificate  by  the 
original  owner,  and  the  failure  to  present  the  same  to  the  proper 
officer  of  the  company,  for  the  purpose  of  obtaining  a  new  certifi- 
cate, every  presumption  is  in  favor  of  the  good  faith  of  the  defend- 
ant's officers  in  the  payment  of  the  dividends  in  accordance  with 
the  record  on  the  books  of  the  company. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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PACIFIC  NATIONAL  BANK  v.  EATON. 
In  the  Supreme  Court  of  the  United  States,  May  25,  1891. 

[Reported  in  141  United  States  Reports  227.] 

This  was  an  action  at  law  to  recover  from  the  Pacific  National 
Bank  an  amount  paid  in  as  a  subscription  to  an  increase  of  its 
stock.  The  circumstances  which  induced  the  call  for  the  increase 
are  stated  fully  in  Delano  v.  Butler,  118  U.  S.  634,  and  Aspinwall 
V.  Butler,  133  U.  S.  595.  The  plaintiff  below  (defendant  in  error) 
owning  forty  shares  of  $100  each,  subscribed  for  an  equal  amount 
in  the  proposed  increase  of  $500,000,  and  paid  in  the  money. 
Owing  to  the  fact  that  some  stockholders  declined  to  take  the  new 
stock,  the  actual  amount  of  increase  subscribed  was  $461,300,  and, 
after  the  plaintiff's  payment  of  the  $4000,  an  increase  to  that 
amount  only  was  approved  by  the  comptroller  in  lieu  of  the  $500,- 
000  previously  authorized.  The  plaintiff  below,  not  having  taken 
out  any  certificate  of  stock,  demanded  repayment  of  the  $4000, 
and,  the  same  being  refused,  brought  this  action,  and  obtained 
judgment  for  that  amount,  interest  and  costs.  The  bank  having 
become  insolvent,  the  action  was  defended  by  the  receiver,  who 
sued  out  this  writ  of  error. 

A.  A.  Ranney  for  plaintiff  in  error. 

J.  H,  Benton,  Jr.,  for  defendant  in  error. 

Bradley,  J.,  delivered  the  opinion  of  the  court. 

This  case  belongs  to  the  same  group  as  Delano  v,  Butler,  118 
U.  S.  634,  and  Aspinwall  v.  Butler,  133  U.  S.  595.  It  relates  to 
certain  shares  of  the  increased  stock  of  the  Pacific  National  Bank 
of  Boston,  issued  in  September,  1881.  The  circumstances  under 
which  said  stock  was  created  and  subscribed  are  detailed  in  the 
reports  of  the  cases  referred  to,  and  need  not  be  repeated  here.  It 
will  suffice  to  state  those  which  are  peculiar  to  the  present  case, 
only  adverting  to  such  others  as  may  be  necessary  to  understand 
it.  On  September  13,  1881,  the  capital  stock  of  the  bank  was 
$500,000,  and  on  that  day  the  directors  voted  that  the  capital  be 
increased  to  $1,000,000,  and  that  the  stockholders  have  the  right 
to  take  the  new  stock  at  par,  in  equal  amounts  to  that  then  held 
by  them.  Subscriptions  to  the  new  stock  were  payable  October 
I,  1881.  Mary  J.  Eaton,  the  defendant  in  error,  having  forty 
shares  (equal  to  $4000)  of  the  original  stock,  took  her  full  share 
of  the  new  stock,  and  paid  for  it  September  28,  1881,  and  received 
the  following  recipt  therefor : 
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"  Pacific  National  Bank, 
"  $4000.  Sep.  28, 

"  Boston,  October  i,  1881. 
"  Received  of  Mary  J.  Eaton  four  thousand  dollars  on  account 
of  subscription  to  new  stock. 

"  J.  M.  Pettengill,  Cashier,'' 

The  stockholders  of  the  bank  did  not  all  avail  themselves  of 
the  right  to  take  new  stock,  but  $461,300  of  the  $500,000  were 
taken  and  paid  in.  At  the  request  of  the  directors,  with  the  sanc- 
tion of  a  large  majority  of  the  stockholders,  the  increase  of  stock 
was  afterward  limited  to  the  said  sum  paid  in,  and  approved  by  the 
Gmiptroller  of  the  Currency,  who  made  and  executed  his  certifi- 
cate to  that  effect.  Certificates  for  the  new  stock  were  made  out 
in  a  book,  with  stubs  to  indicate  their  contents,  and  were  delivered 
to  the  stockholders  as  they  called  for  them.  Such  a  certificate  was 
made  out  for  Miss  Eaton,  but  she  never  called  for  it,  though  she 
was  registered  in  the  stock  register  of  the  bank  as  owner  thereof 
without  her  knowledge. 

The  statement  of  facts,  among  other  things,  has  the  following : 

*'  No  certificate  of  stock  in  said  proposed  increase  of  capital  in 
the  amount  of  five  hundred  thousand  dollars  was  made  by  the 
bank,  nor  was  any  certificate  in  said  claimed  increase  of  four  hun- 
dred and  sixty-one  thousand  three  hundred  dollars  received  by  or 
offered  to  the  plaintiff,  but  when  the  certificate  from  the  comptrol- 
ler, made  December  16,  was  received  by  the  bank  a  certificate  of 
forty  shares  in  said  claimed  increase  of  four  hundred  and  sixty- 
one  thousand  three  hundred  dollars  was  made  by  the  bank,  a  copy 
of  which  is  hereto  annexed,  marked  C,  which  was  never  called  for, 
taken  by,  or  tendered  to  the  plaintiff,  but  still  remains  in  the  cer- 
tificate book,  and  she  was  then  registered  in  the  stock  register  of 
the  bank  as  the  owner  thereof  without  her  knowledge.  No  certifi- 
cates in  said  claimed  increase  were  ever  tendered  by  the  bank  to  any 
persons  to  whom  they  were  made,  but  were  delivered  to  them 
when  called  for.  No  communication  was  made  to  the  plaintiff 
with  reference  to  said  vote  of  the  directors  of  December  13,  or 
change  in  said  proposed  increase,  or  said  certificate  of  said  comp- 
troller, or  said  certificate  made  to  her,  and  she  never  assented  to 
any  change  in  the  proposed  increase  in  the  sum  of  $500,000." 

On  the  loth  of  January,  1882,  there  was  held  an  annual  meet- 
ing of  the  stockholders  of  the  bank  for  the  election  of  directors 
and  other  business,  at  which  it  was  voted,  in  accordance  with  an 
order  from  the  Comptroller  of  the  Currency,  made  under  sec.  5205 
of  the  Revised  Statutes,  to  make  an  assessment  of  100  per  cent, 
upon  the  shareholders  of  the  bank,  pro  rata  for  the  amount  of 
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capital  stock  held  by  each ;  the  vote  being  5494  shares  for  the  as- 
sessment and  55  shares  against  it.  The  defendant  in  error  on  the 
day  of  the  annual  meeting,  and  before  its  opening,  made  the  fol- 
lowing demand  upon  the  bank  in  writing,  delivered  to  the  direc- 
tors: 

"  Boston,  January  10,  1882. 
"  To  the  Pacific  National  Bank : 

**  The  conditions  upon  which  you  received  four  thousand  dol- 
lars of  me  on  the  twenty-eighth  day  of  September,  1881,  not  hav- 
ing been  performed,  I  hereby  demand  repayment  of  said  four 
thousand  dollars.  Mary  J.  Eaton, 

"  By  J.  H.  Benton,  Jr.,  Atfyr 

She  never  paid  the  assessment  made  on  the  loth  of  January, 
but  on  the  14th  of  March,  1882,  she  brought  this  suit  in  the  Supe- 
rior Court  for  the  county  of  Suffolk,  to  recover  back  the  four 
thousand  dollars  which  she  had  paid  for  the  new  stock.  The  cause 
having  been  removed  to  the  Supreme  Judicial  Court  of  Massa- 
chusetts, was  tried  in  May,  1886,  and  judgment  rendered  for  the 
plaintiff  in  May,  1887,  a  few  months  after  the  decision  of  this 
court  in  the  case  of  Delano  v.  Butler,  144  Mass.  260,  269.  The 
Supreme  Judicial  Court  in  its  opinion  drew  a  distinction  between 
that  case  and  the  present.    Its  language  is  as  follows : 

"  The  case  raises  a  question  which  was  suggested,  but  not  de- 
cided, in  Delano  v,  Butler,  118  U.  S.  634.  It  was  there  said:  '  It 
will  be  observed  that,  without  waiting  to  see  what  the  future  ac- 
tion of  the  association  and  the  Comptroller  of  the  Currency  might 
be  on  the  question  of  the  ultimate  amount  of  the  increased  stock, 
the  plaintiff  in  error  paid  for  his  shares  and  accepted  his  certifi- 
cate. This  he  did,  in  legal  contemplation,  with  knowledge  of  the 
law  which  authorized  the  association  and  the  Comptroller  of  the 
Currency  to  reduce  the  amount  of  the  proposed  increase  to  a  less 
sum  than  that  fixed  in  the  original  proposal  of  the  directors,  and 
such  payment  and  aceptance  of  the  certificates  in  accordance  there- 
with might  amount,  under  such  circumstances,  on  his  part,  to  a 
waiver  of  the  right  to  insist  that  he  should  not  be  bound  unless 
the  whole  amount  of  the  proposed  increase  should  be  subscribed 
for  and  paid  in;  but  without  insisting  upon  that  point  or  decid- 
ing it,  we  think  that  the  subsequent  conduct  of  the  plaintiff  in 
error  amounts  to  a  ratification.'  118  U.  S.  650.  In  the  present 
case  the  plaintiff  paid  in  her  money,  but  did  not  accept  a  certifi- 
cate of  stock." 

The  court  also  assumed  that  the  filling  of  the  whole  $500,000 
of  stock  was  a  condition  on  which  the  obligation  of  the  subscribers 
to  the  new  stock  to  take  the  same  depended.    The  latter  point  was 
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fully  considered  by  us  in  the  case  of  Aspinwall  v,  Butler,  and 
we  held  that  the  filling  of  the  said  $500,000  of  additional  stock 
was  not  a  condition  of  the  liability  of  the  subscribers  to  the  new 
stock,  but  that  the  association  always  retained  the  power  of  re- 
ducing the  amount  of  stock,  with  the  approval  of  the  Comptrol- 
ler of  the  Currency.  It  is  unnecessary  for  us  to  discuss  that  ques- 
tion again.  The  defendant  in  error  was  just  as  much  bound  by 
her  subscription  to  the  new  stock  as  if  the  whole  $500,000  had 
been  subscribed  and  paid  in.  The  only  question  to  be  considered, 
therefore,  is  whether  the  fact  that  the  defendant  in  error  did  not 
call  for  and  take  her  certificate  of  stock  made  any  diflPerence  as  to 
her  status  as  a  stockholder.  We  cannot  see  how  it  could  make 
the  slightest  difference.  Her  actually  going  or  sending  to  the  bank 
and  electing  to  take  her  share  of  the  new  stock,  and  paying  for  it 
in  cash,  and  receiving  a  receipt  for  the  same  in  the  form  above  set 
forth,  are  acts  which  are  fully  equivalent  to  a  subscription  to 
the  stock  in  writing,  and  the  payment  of  the  money  therefor. 
She  then  became  a  stockholder.  She  was  properly  entered  as 
such  on  the  stock  book  of  the  company,  and  her  certificate  of  stock 
was  made  out  ready  for  her  when  she  should  call  for  it.  It  was 
her  certificate.  She  could  have  compelled  its  delivery  had  it  been 
refused.  Whether  she  called  for  it  or  not  was  a  matter  of  no  con- 
sequence whatever  in  reference  to  her  rights  and  duties. 

The  case  is  not  like  that  of  a  deed  for  lands,  which  has  no  force, 
and  is  not  a  deed,  and  passes  no  estate,  until  it  is  delivered.  In  that 
case  everything  depends  on  the  delivery.  But  with  capital  stock  it 
it  different.  Without  express  regulation  to  the  contrary,  a  per- 
son becomes  a  stockholder  by  subscribing  for  stock,  paying  the 
amount  to  the  company  or  its  proper  officer,  and  being  entered 
on  the  stock  book  as  a  stockholder.  He  may  take  out  a  certificate 
or  not,  as  he  sees  fit.  Millions  of  dollars  of  capital  stock  are  held 
without  any  certificate,  or,  if  certificates  are  made  out,  without 
their  ever  being  delivered.  A  certificate  is  authentic  evidence  of 
title  to  stock ;  but  it  is  not  the  stock  itself,  nor  is  it  necessary  to 
the  existence  of  the  stock.  It  certifies  to  a  fact  which  exists  inde- 
pendently of  itself.  And  an  actual  subscription  is  not  necessary. 
There  may  be  a  virtual  subscription,  deducible  from  the  acts  and 
conduct  of  the  party. 

The  whole  matter  with  regard  to  the  new  stock  of  the  Pacific 
National  Bank  of  Boston  was  so  fully  discussed  in  the  cases  of 
Delano  and  Aspinwall  that  it  would  be  a  work  of  supererogation 
to  prolong  this  opinion. 

The  judgment  of  the  Supreme  Judicial  Court  of  Massachusetts 
is  reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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JOHN  GLENN,  as  Trustee,  etc.,  Appellant,  v,  DAVID  J. 
\^      GARTH  et  aL,  Respondents.        Vf/  , 


In  the  Court  of  Appeals  of  New  York,  April  12,  1892. 

[Reported  in  133  Neiv  York  Reports  18.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  June  10,  1891,  which  set  aside  a  verdict  in  favor  of  plaintiff, 
sustained  defendants'  exceptions,  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term,  and  granted  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  trustee  of  the  National 
Express  and  Transportation  Company,  a  Virginia  corporation, 
to  recover  from  defendants,  as  alleged  stockholders  therein,  an 
assessment  for  a  balance  due  and  remaining  unpaid  upon  490 
shares  of  the  stock,  which  the  complaint  alleged  were  purchased 
by  the  firm  of  Harrison,  Garth  &  Co. 

Said  corporation  made  an  assignment  for  the  benefit  of  cred- 
itors to  plaintiff  September  20,  1866,  by  which  the  right  to  call  for 
unpaid  subscriptions  of  the  stock  passed.  But  twenty  per  cent,  of 
the  subscriptions  had  been  paid.  An  assessment  was  made  by  the 
trustees  for  the  eighty  per  cent,  unpaid. 

Further  facts  are  stated  in  the  opinion. 

John  Hozmrd,  Burton  N.  Harrison  and  Arthur  H,  Masten,  for 
appellant. 

W,  W.  MacFarland,  William  Clopton  and  John  R.  Abney,  for  re- 
spondents. 

Finch,  J.  This  action  rests  upon  contract.  Its  foundation  is 
an  express  agreement  between  the  corporation,  the  National  Ex- 
press and  Transportation  Company,  on  the  one  side,  and  the  de- 
fendants on  the  other.  It  depends  upon  a  created  and  existing 
contract-relation,  from  which,  and  from  which  alone,  can  spring 
the  liability  alleged.  McMahon  z\  Macy,  51  N.  Y.  155;  Matter 
of  Reciprocity  Bank,  22  id.  9;  Keyser  v,  Hitz,  133  U.  S.  138. 

To  establish  that  relation  it  must  appear  that  the  minds  of  the 
parties  met,  that  the  defendants  agreed  to  be  and  become  stock- 
holders in  the  corporation  with  the  privileges  and  responsibilities 
of  that  relation,  and  that  the  corporation  accepted  them  as  such. 
The  former  could  not  be  put  in  that  position  against  their  will, 
without  their  consent,  by  the  unauthorized  and  unratified  act  of 
a  third  person ;  for  in  such  case  there  would  exist  no  contract-re- 
lation, no  mutuality  of  agreement,  but  simply  a  mistake  or  a 
wrong  which  the  defendants  might  ratify  and  condone,  or  repudi- 
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ate  and  reject.  The  judgment  of  the  General  Term,  which  re- 
versed that  rendered  by  the  trial  court  in  favor  of  the  plaintiff, 
rests  upon  this  doctrine,  and  holds  that  the  defendants  never  took 
upon  themselves  the  contract-relation  of  stockholders  in  the  Vir- 
ginia corporation,  and  we  are  to  determifle  Whethef'that  fact  ap- 
pears without  either  proof  or  admissible  inference  to  the  contrary, 
since  the  reversal  was  for  error  of  law  and  founded  upon  excep- 
tions. 

The  facts  established  were  the  following:  The  corporation  was 
created  under  the  laws  of  the  state  of  Virginia,  with  a  capital  stock 
fixed  at  five  millions  of  dollars,  of  which  but  twenty  per  cent,  had 
been  actually  paid  in.  The  remaining  eighty  per  cent,  was  pay- 
able by  the  stockholders  whenever  called  for  by  the  company,  and 
upon  such  call  became  a  debt  and  due  in  accordance  with  the 
terms  of  the  lawful  demand.  That  corporation  supplanted  and 
superseded  a  prior  organization  of  similar  plan  and  purpose,  but 
with  a  much  smaller  capital  stock ;  and  among  the  corporators  of 
the  earlier  company  was  one  Ficklin,  who  may  be  supposed  to 
have  known  and  understood  the  financial  condition  and  prospects 
of  each  company.  He  desired  to  purchase  some  of  the  stock  of 
the  new  corporation,  but,  lacking  the  necessary  fimds,  applied  to 
the  defendants  to  buv  it  and  carry  jt  forjiim.  The  latter  were 
bankers  and  brokers,  in  the  dailyTiabitofcarrying  stocks  upon  a 
margin,  and  conducting  such  business  in  one  uniform  and  cus- 
tomar>*  manner.  Buying  for^oihe^s,  and  not  for  investment,  they 
never  caused  the  stock  purchased  to  be  transferred  toThemselves 
upon  the  corporate  books,  and  never  intended  to  be  and  never  be- 
came stockholders  in  the  companies  whose  securities  or  certifi- 
cates they  handled.  What  they  bought,  or  held  as  collateral,  was 
always  the  certificate  of  some  stockholder,  assigned  in  blank,  and 
which  might  pass  through  many  hands  before  a  transfer  on  the 
books  of  the  companies.  By  this  process  they  bought  and  held 
the  right  to  become  stockholders,  the  potential  authority  and  op- 
portunity to  assume  that  relation,  but  were  eqqally  at  liberty  not 
to  do  so,  at  least  in  all  cases  where  the  corporate  law  recognized 
no  transfer  except  upon  the  corporate  books.  Before  such  transfer 
the  defendants  were  in  one  sense  holders  of  stock,  but  not,  in  re- 
lation to  the  corporations,  stockholders.  To  these  brokers  doing 
business  in  this  manner  Ficklin  applied  to  buy  for  him  the  stock 
of  the  transportation  company  and  carry  it  for  him  upon  a  mar- 
gin; and  they  assented,  knowing  the  stock  to  be  assessable  and 
not  listed ;  and  both  parties  contemplating  an  ownership  by  the 
customer  and  a  lien  or  hypothecation  as  the  interest  of  the  broker. 
Whatever  purchase  was  made  by  the  latter  was  meant  to  be  as 
agent  for  the  customer,  and  not  as  owner.  It  was  at  Ficklin's  sug- 
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gestion  that  the  stock  was  picked  up  in  Baltimore,  and  most  of 
it  through  the  agency  of  McKim.  Who  directed  him  to  buy  is 
not  entirely  certain.  The  strong  probabilities  are  that  it  was 
Ficklin,  but  whoever  it  was,  the  order  was  given  to  buy  the  stock 
for  the  account  of  the  defendants  and  send  the  certificates  and  bill 
to  them.  There  is  no  pretense  that  any  direction  or  authority  was 
given  by  anybody  to  McKim  to  cause  the  stock  to  be  transferred 
upon  the  books  of  the  company.  Whether  the  order  was  given 
by  one  of  the  defendants  or  by  Ficklin,  it  did  not  extend  to  such 
a  transfer,  and  could  not  have  done  so  without  violating  the  actual 
contract  made  and  the  proved  intention  of  the  parties. 

But  at  this  point  McKim  made  a  mistake,  without  which  the 
present  litigation  would  have  been  impossible,  and  upon  which 
the  whole  claim  of  the  plaintiff  rests.  He  caused  the  stock  pur- 
chased to  be  transferred  to  the  defendants  upon  the  books  of  the 

I  company.  He  did  so  honestly  enough,  but  without  authority  or 
direction,  and  solely  by  reason  of  his  ignorance  of  the  actual  facts 
and  his  misinterpretation  of  the  purpose  of  the  parties.     His  act 

I  did  not  make  the  defendants  stockholders.  He  was  not  empow- 
ered to  make  any  such  contract  or  establish  any  such  relation, 
and  could  not  impose  it  upon  them  by  an  act  which  was  in  no 
sense  theirs.  The  defendants  could  only  become  responsible  for 
it  by  estoppel  or  ratification.  There  never  was  any  basis  for  an 
equitable  estoppel.  Neither  the  company  nor  any  of  its  cred- 
itors did  anything  or  forbore  anything  upon  the  faith  or  because 
of  the  appearance  of  ownership  in  the  defendants.  The  case  is 
bare  of  any  such  proof.  The  question  raised,  however,  is  one  of 
ratification,  and  grows  out  of  the  subsequent  action  of  the  de- 
fendants. When  the  certificate  reached  them  they  discovered 
McKim's  mistake.  Garth  wrote  to  him  repudiating  the  transfer 
and  denying  his  authority  to  make  it,  and  directing  him,  as  a 
means  of  undoing  the  mischief,  to  sell  and  transfer  the  whole  four 
hundred  and  ninety  shares.  To  enable  him  to  do  so,  in  accord- 
ance with  established  forms,  the  defendants  signed  and  executed 
an  assignment  in  blank  of  the  stock  transferable  by  delivery  and 
McKim  sold  it,  but  it  was  not  transferred  upon  the  corporate 
books.  Before  that  could  have  been  done,  or  at  all  events  before 
it  was  done,  the  corporation  failed  and  made  a  general  assign- 
ment to  trustees  for  the  benefit  of  creditors,  and  no  transfer  on  the 
books  having  been  accomplished,  the  defendants  are  sought  to 
be  charged  as  stockholders  with  the  whole  eighty  per  cent,  re- 
maining unpaid  upon  the  stock  subscriptions.  The  question, 
therefore,  culminates  in  the  legal  effect  of  the  conduct  of  the  de- 
fendants, and  becomes  an  inquiry  whether  their  act,  intended  as 
a  repudiation,  meant  to  undo  what  had  been  done  and  so  declared 
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and  described  at  the  time,  must,  nevertheless,  because  of  its  form 
be  deemed  evidence  of  an  assent  never  in  truth  given.  In  con- 
sidering that  question  we  may  proceed  upon  the  actual  facts,  and 
unhampered  by  any  equities  founded  upon  their  false  appear- 
ance, since  none  such  existed. 

It  is  first  said  that  the  defendants  paid  McKim  for  the  stock 
after  they  had  received  the  certificates  and  with  full  knowledge  of 
their  form.  I  think  the  evidence  makes  reasonably  possible  such 
an  inference,  and  so  accept  it  as  a  fact.  But  such  payment  it  was 
the  duty  of  the  defendants  to  make,  and  the  right  of  McKim  to 
require,  notwithstanding  the  mistake  made.  His  fault  was  not  in 
buying  the  stock ;  he  was  authorized  to  do  that,  and  the  defend- 
ants were  bound  to  reimburse  him.  The  mistaken  form  of  the 
certificates  justified  a  demand  for  correction,  but  not  a  refusal  to 
pay  as  between  defendants  and  McKim,  and  such  a  correction 
would  be  consistent  with  the  purchase  by  the  agent  and  the  pay- 
ment by  the  principal.  That  payment  was  a  confirmation  of  the 
authorized  purchase,  but  not  a  ratification  of  the  unauthorized 
act  which  followed  it.  That  was  repudiated  at  the  very  time  of 
the  payment  and  consistently  with  it,  both  to  McKim  the  broker 
and  Ficklin  the  general  owner. 

But  greater  reliance  is  placed  upon  the  action  which  followed. 
As  has  been  explained,  the  defendants  instead  of  returning  the 
certificates  to  McKim  with  a  demand  that  their  form  be  changed, 
assigned  them  in  blank  and  required  him  to  sell  them.  Unex- 
plained, the  act  recognized  an  ownership  and  the  existing  trans- 
fer to  the  defendants,  and  was  imprudent  exactly  for  that  reason. 
Why  they  did  so  we  can  easily  see.  They  must  have 
realized  that  McKim  might  be  unable  to  procure  a  can- 
cellation of  the  transfer  on  the  books,  or  meet  with  delay 
and  possibly  litigation  in  the  effort;  and  that  if  the  certificates 
were  delivered  to  Ficklin  to  be  registered  in  his  name  and  then 
be  assigned  by  him  in  blank  to  defendants  they  would  be  left 
without  security  in  the  interim.  Both  methods  of  procedure,  al- 
though acts  of  disafiirmance  and  repudiation,  would  require  an 
assignment  by  the  defendants  of  the  formal  record  title  in  them. 
The  company  would  naturally  require  it  for  their  safety  and  to 
preserve  the  regularity  of  their  books  if  a  cancellation  was 
sought ;  and  it  would  be  equally  necessary  in  order  to  put  title  in 
Ficklin.  In  canning  out  those  methods  of  correction  and  dis- 
affirmance the  formal  assignment  of  the  formal  title  instead  of 
proving  ownership  would  be  an  element  in  the  disclaimer  of 
ownership.  The  method  of  an  immediate  sale  involved  in  the 
same  way  a  transfer  of  the  same  formal  legal  title,  and  when 
done,  not  as  a  confirmation  of  ownership,  but  as  a  method  of 
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changing  the  registry  of  the  company  with  a  view  of  correcting 
the  false  appearance  of  ownership  I  can  see  no  reason  for  deem- 
ing it  a  confirmation  or  ratification.  For  what  is  a  ratification 
where  no  rights  of  third  persons  are  involved?  It  implies  a  con- 
scious and  intended  approval  of  the  act  done.  It  rests  upon  the 
actual  and  existing  purpose  to  make  such  approval.  Hence,  the 
courts  say  that  it  must  occur  with  full  knowledge  of  all  the  facts. 
It  rests  in  the  intention,  where  the  question  is  between  the  orig- 
inal parties  and  depends  upon  the  facts  and  not  upon  appear- 
ances. In  this  case  we  know  that  the  intention  was  to  disafRrm 
and  repudiate  the  apparent  contract-relation  seemingly  estab- 
lished by  the  mistaken  action  of  McKim,  and  that  the  assignment 
in  blank  for  purposes  of  sale  was  not  meant  to  affirm  the  appar- 
ent ownership,  but  to  transfer  the  formal  legal  title  put  in  the  de- 
fendants against  their  will.  The  facts  show  without  contradic- 
tion that  the  defendants  never  entered  into  the  contract-relation 
with  the  corporation  of  stockholders  therein,  but  on  the  contrary 
refused  to  be  put  in  that  position,  and  acted  with  a  view  to  undo 
and  alter  the  appearances  in  such  direction  which  accrued  with- 
out their  consent.  As  between  the  original  parties,  that  could  not 
be  deemed  a  ratification  which  was  accompanied  by  a  refusal  to 
ratify  and  a  declared  purpose  to  undo  the  unauthorized  act.  The 
form  adopted,  by  itself  and  unexplained,  would  tend  to  an  infer- 
ence of  ratification,  but  it  is  not  left  unexplained.  The  actual 
truth  is  established,  and  that  truth  must  prevail  over  the  form 
adopted  as  between  parties  who  have  not  been  misled,  to  their 
harm,  by  the  form  of  the  transaction  as  distinguished  from  its  sub- 
stance. 

But  it  is  further  claimed  that  under  the  statutes  of  Virginia  as 
expounded  by  their  courts,  the  transfer  upon  the  books  of  the 
company  is  conclusive  upon  the  defendants,  and  makes  them 
stockholders  at  least  as  to  creditors,  irrespective  of  the  circum- 
stances of  the  registry.  It  is  obvious  that  any  enactment  which 
enabled  a  wrong-doer  to  load  upon  a  stranger  the  heavy  re- 
sponsibilities of  a  stockholder  without  his  knowledge  or  assent 
would  be  an  outrage  upon  the  rights  of  the  individual  not  to  be 
expected.  The  statutes  of  Virginia  accomplish  no  such  wrong, 
but  operate  reasonably  within  certain  well-defined  limits.  We 
are  referred  to  the  Code  of  i860,  chapter  57  and  section  7.  That 
regulates  the  rights  of  the  assignor  of  stock,  appearing  as  owner 
upon  the  corporate  books  relatively  to  his  assignee  who  does 
not  so  appear,  and  to  the  creditors  of  and  subsequent  purchasers 
from  the  former,  and  vests  the  title  in  the  assignee,  not,  let  it  be 
observed,  for  all  purposes,  but  "so  far  as  may  be  necessary  to  ef- 
fect the  purpose  of  the  sale,  pledge,  or  other  disposition,"  and 
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subject  to  the  provisions  of  the  25th  section.  That  is  in  these 
words:  "A  person  in  whose  name  shares  of  stock  stand  on  the 
books  of  the  company  shall  be  deemed  the  owner  thereof  as  re- 
gards the  company,"  The  plain  meaning  is  that  the  corporation 
which  has  acknowledged  the  ownership  and  accepted  its  evi- 
dence and  admitted  it  upon  its  records  shall  not  be  at  liberty  to 
dispute  it.  Its  meaning  is  not  that  it  shall  be  conclusive  against 
the  alleged  stockholder.  Indeed,  in  Vanderwerken  v.  Glenn,  85 
Va.  9,  the  court  state  the  rule  to  be  that  the  record  upon  the  cor- 
porate books  is  prima  facie  evidence  of  the  ownership,  and  after  \ 
examining  all  the  cases  referred  to  I  find  none  which  ventures 
any  further.  In  Magruder  v.  Colston,  44  Maryland,  350,  the 
pledgee  of  stock  had  himself  caused  it  to  be  registered  in  his  own 
name  as  owner,  and  became  a  stockholder  by  his  conscious  and 
voluntary  act  and  assent  as  respected  the  company  and  its  cred- 
itors. And  in  McKim  v.  Glenn,  66  Maryland,  482,  reliance  was 
put  upon  the  transfer  on  the  books  largely  upon  the  ground  that 
diere  was  no  foundation  for  saying  that  the  transfer  was  made 
without  authority. 

If  in  some  of  the  cases  there  were  expressions  indicating  an  ap- 
proach to  the  idea  of  an  equitable  estoppel  upon  the  ground  that 
creditors  might  be  presumed  to  have  trusted  the  company  upon- 
the  faith  of  the  apparent  ownership,  they  did  not  in  the  end  rest 
upon  it,  because  in  every  instance  the  transfer  on  the  books  was  \ 
shown  to  be  the  defendant's  conscious,  voluntary  and  intended 
act,  and  not  the  representation  of  a  falsehood.  Here  the  trustee 
who  sues  represents  the  corporation  and  the  whole  body  of  its 
creditors.  I  cannot  find  even  that  any  creditor  became  such 
after  the  transfer  by  McKim,  or  with  knowledge  of  the  names 
of  the  stockholders,  or  that  anybody  up  to  the  moment  of  the 
bSure  and  of  the  trust  deed  which  fixed  all  the  creditors'  rights, 
did  anything  or  forebore  anything  upon  the  faith  of  an  ownership 
of  stock  by  the  defendants.  We  may  stand,  therefore,  as  did  the 
General  Term,  upon  the  truth  of  the  transaction  as  proved  and 
established.  The  presumption  which  might  have  flowed  from 
the  form  of  the  transaction  disappears  upon  the  explanation 
made,  and  in  view  of  the  substantial  truth  proved  by  the  evi- 
dence. 

The  order  should  be  affirmed  with  costs,  and  with  judgment 
absolute  against  the  plaintiff  upon  the  stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 

Upon  a  subsequent  motion  for  a  reargument  the  following 
opinion  was  handed  down: 

Finch,  J.    This  is  a  motion  for  a  reargument,  made  long  after 
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the  entry  of  judgment  on  the  remittitur  and  when  we  have  lost 
jurisdiction  of  the  case,  suggesting  no  point  overlooked,  citing 
no  new  and  pertinent  authority,  but  stoutly  and  vigorously  in- 
sisting that  the  court  has  gone  astray,  and  that  its  decision  is  un- 
sound. We  are  expected  to  ask  for  a  return  of  the  remittitur  and 
seek  in  that  manner  to  retrace  our  steps  and  correct  an  error  al- 
leged to  be  dangerous.  Ordinarily,  no  more  than  this  would 
need  to  be  said  to  justify  a  denial  of  the  motion;  but  the  case 
itself  is  both  important  and  peculiar,  and  the  conviction  of  the 
unsuccessful  counsel  is  so  sincere  and  profound  that  we  feel 
willing  to  venture  a  new  attempt  to  locate  correctly  the  mistake 
which  one  or  the  other  of  us  has  made. 

It  is  insisted  that  we  have  violated  the  rule  that  one  who  au- 
thorizes and  permits  a  transfer  to  himself  of  shares  of  stock 
upon  the  books  of  a  corporation  must  be  held  to  be  a  stock- 
holder, whether  in  truth  the  real  owner  or  not,  when  the  rights 
of  corporate  creditors  are  involved,  and  is  equitably  estopped 
from  denying  the  apparent  relation.  I  admit  the  rule  and  have 
nowhere  doubted  or  denied  it,  although  I  am  unwilling  to  agree 
that  it  logically  rests  upon  or  amounts  to  an  equitable  estoppel 
in  a  case  where  no  creditor  relied  upon  or  even  knew  of  or  could 
have  been  deceived  by  the  false  appearance.  But  waiving  that 
criticism  for  present  purposes,  and  assenting  to  the  rule  as  pre- 
senting a  possible  case  of  equitable  estoppel,  we  still  say,  as  was 
declared  in  the  opinion,  that  there  is  no  question  of  estoppel  in 
the  controversy.  That  question  is  not  reached,  because  before  it 
can  be  reached  there  must  be  shown  to  exist  some  act  of  the  party, 
done  by  him  or  with  his  assent,  creating  the  alleged  apparent  re- 
lation. That  fact  must  be  established  before  any  question  of  es- 
toppel can  arise.  If  the  act  done,  the  false  appearance  created, 
is  the  act,  not  of  the  party,  but  of  some  third  person,  such  party- 
is  in  no  manner  bound  or  affected  by  it  unless  he  either  originally 
authorized  it  or  subsequently  ratified  it.  Only  by  the  one  process 
or  the  other  can  it  become  his  act,  and  until  he  can  be  held  re- 
sponsible for  it  there  can  be  no  question  of  estoppel ;  and  there  is 
not  a  case  cited  on  the  original  argument  or  on  the  brief  now 
presented  in  which  the  rule  of  estoppel  was  applied  which  failed 
to  show  that  necessary  and  consjcious  and  voluntary  act  of  the 
party  estopped.  ^ 

Now,  what  we  decided  in  this  case,  and  all  that  we  decided, 
was  that  there  was  no  such  act  on  the  part  of  the  defendants,  and 
how  the  determination  of  that  effect  of  the  evidence  can  shake 
the  foundations  of  the  commercial  law  does  not  readily  suggest 
itself  to  our  minds.  The  pith  of  the  controversy  lies  at  this  point 
alone.    The  defendants  did  not  originally  authorize  the  transfer 
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of  the  shares  to  them  upon  the  books  of  thecomgany.  There 
was  no  dispute  in  the  evidence  about  tfiatT'^he  act  was  done 
without  their  antecedent  knowledge  or  authority.  They  never 
so  intended;  their  whole  course  of  business  was  to  the  contrary, 
and  the  very  contract  which  induced  the  purchase  involved  an 
ownership  other  than  their  own.  They  did  direct  the  purchase 
of  the  stock  in  pursuance  of  their  contract  with  Ficklin  to  carry 
it  for  him  on  a  margpln,  and  it  is  now  broadly  intimated  that  such 
direction  carried  with  it  an  implied  authority  in  the  vendors  or 
assignors  to  make  a  transfer  upon  the  books  of  the  company. 
There,  at  least,  is  a  doctrine  upon  which  commercial  interests, 
if  not  the  commercial  law,  may  look  with  some  degree  of 
terror.  The  authority  for  it,  to  which  we  are  referred,  is  Web- 
ster I'.  Upton,  91  U.  S.  71,  That  appears  to  have  been  a  case 
of  the  direct  purchase  of  shares  from  a  stockholder  of  record  by 
one  desiring  and  intending  to  become  himself  the  owner.  In 
such  a  case,  where  the  purchase  might  be  reasonably  deemed 
one  for  investment,  it  may  be,  as  the  court  declared,  that  there  is 
implied  authority  in  the  vendor  to  make  the  transfer  on  the 
books  of  the  company,  but  no  such  implication  can  attend  the 
dealing  of  broker  with  broker.  Each  knows  that  the  other  is 
merely  a  middleman  or  agent  for  third  persons,  for  that  is  their 
customary  and  constant  attitude.  The  broker  buying  neither 
knows  nor  cares  who  the  real  seller  will  prove  to  be,  and  the 
broker  selling  neither  knows  nor  cares  who  is  to  be  the  real 
buyer.  Each  understands  that  the  other  is  only  the  intermediate 
channel  or  agency  of  transfer,  and  an  absolute  ownership  on 
either  side  would  seldom  be  suspected.  To  say  of  such  a  case  that 
the  broker  selling  is  authorized  by  implication  to  treat  the  broker 
buying,  not  merely  in  some  but  in  all  respects,  as  the  ultimate 
owner  by  making  a  transfer  to  him  on  the  corporate  books,  in- 
stead of  sending  certificates  assigned  in  blank  after  the  customary 
method,  would  be  to  introduce  into  the  broker's  business  an  ele- 
ment of  incalculable  danger.  It  would  be  ruinous  to  the  stock 
exchanges  and  perilous  to  their  dealers.  Who  would  loan  money 
upon  stock  collateral  or  carry  stocks  for  customers  upon  a  mar- 
gin, if  the  broker-vendor  could  at  once,  on  a  mere  order  to  buy, 
make  the  broker-vendee  a  stockholder  and  load  upon  him  ruin- 
ous responsibilities?  If  the  latter  19  so  at  the  mercy  of  the  for- 
mer, there  might  be  purchases  for  investment,  but  none  except  at 
enormous  peril  for  that  vast  volume  of  transactions  which  pro- 
ceed without  and  do  not  contemplate  such  transfers.  The  whole 
course  of  the  broker's  business,  as  disclosed  by  the  evidence,  for- 
bids the  existence  of  any  such  implied  authority.  The  defend- 
ants, therefore,  were  put  upon  the  books    of   the  company  as 
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shareholders  without  their  knowledge,  authority,  or  consent,  and 
contrary  to  their  purpose  and  intention.  The  act  was  not  theirs, 
and  could  only  become  theirs  by  a  subsequent  ratification,  and 
hence  it  was  that  we  said  before,  and  now  repeat,  that  the  ques- 
tion involved  is  not  one  of  estoppel,  but  solely  and  only  one  of 
ratification. 

Proceeding  to  that  inquiry,  we  held  that  there  was  no  such 
ratification.  We  need  not  here  repeat  the  argument.  We  did 
not  then  and  do  not  now  underrate  the  difficulty  which  grew  out 
of  the  imprudent  mode  of  redress  which  the  defendants  adopted. 
Its  form  ftunished  ground  for  some  technical  reasoning  quite 
plausible,  and  not  without  elements  of  strength.  We  sought 
to  take  fairly  its  full  measure  and  weight.  The  act  done  was  an 
act  of  repudiation.  The  unauthorized  certificates  were  returned 
at  once  to  the  agent  who  violated  his  duty  with  a  refusal  to  ac- 
cept the  situation.  Similar  notice  was  sent  to  Ficklin.  But  the 
defendants  knew  that  the  formal  legal  title  had  been  put  in  them 
and  could  not  easily  be  got  out  of  them  without  their  own  formal 
assignment,  and  that  they  attached  as  a  mode  of  enabling  Mc- 
Kim  to  undo  the  mistake  as  they  had  demanded  that  he  should. 
It  is  upon  that  act  and  that  alone  that  the  whole  case  of  the 
plaintiff  rests.  ( An  act  intended  for  a  repudiation  is  claimed  to 
be  conclusively  one  of  ratification,  j  We  gave  the  reasons  why 
we  thought  the  substance  of  the  transaction  should  prevail  over 
its  form  and  the  real  truth  over  the  false  appearance.  And  that 
view  we  think  is  justified  even  as  against  creditors  when  we  take 
into  consideration  the  real  equities  of  the  situation.  No  cred- 
itor in  the  present  case  has  been  at  all  misled  by  the  wrongful 
entry  of  defendant's  name  on  the  books  of  the  company.  Not  one 
is  shown  to  have  seen  that  entry  or  heard  of- it,  to  have  changed 
his  position  in  the  least  degree  on  account  of  it,  or  to  have  been 
misled  to  his  injury  by  it  to  the  value  of  a  single  farthing.  No 
servant  of  the  company  worked  an  hour  in  reliance  upon  that 
registry,  and  no  railroad  carried  a  pound  of  freight  more  because 
of  it.  Every  debt  contracted  would  have  been  contracted  had 
the  wrong  entry  never  appeared  upon  the  books,  .  To  manufac- 
ture an  equity  out  of  such  material  to  shut  out  the -truth  is  little 
short  of  nonsense.  If  we  can  speak  of  such  a  situation  as  con- 
stituting an  estoppel  at  all  it  must  be  on  the  ground  of  a  pre- 
sumed or  constructive  reliance  by  the  creditors  upon  the  exist- 
ence of  a  body  of  stockholders  generally,  liable  to  make  up  the 
capital,  and  not  upon  the  presence  among  them  of  some  partic- 
ular individual.  But  if  the  defendants  did  not  become  stockhold- 
ers, their  assignors  remained  such,  and  some  of  them  have  already 
had  to  pay,  and  the  real  right  of  the  creditors  is  outside  of  the 
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question  between  the  disputants,  and  is  in  no  sense  invaded  by  a 
fair  and  just  determination  of  that  question.  It  is  impossible  to 
discover  what  equity  they  have  to  insist  that  one  who  did  not 
consent  to  the  entry  should  be  substituted  for  one  who  did,  or  to 
fasten  upon  the  former  the  liability  of  the  latter.  The  creditors 
may  indeed  justly  insist  that  one  who  has  permitted  himself  to  be 
registered  as  a  stockholder  and  taken  the  benefit  of  that  act  shall 
not  be  allowed  to  escape  its  burdens,  for  that  is  the  rule  which  I 
have  steadilv  admitted  and  which  the  Federal  court  in  the  case 
cited  puts,  not  upon  the  ground  of  an  estoppel,  but  upon  the 
theory  that  the  capital  or  the  liability  for  it  is  a  trust  fund  which 
neither  the  company  nor  its  members  can  divert  from  the  se- 
curity of  its  creditors;  but  the  latter  have  no  shadow  of  an  equity 
to  insist  that  one  whose  name  was  put  upon  the  roll  without  his 
consent  and  against  his  will  shall  not  prove  the  truth  until  they 
show  that  they  trusted  to  that  very  false  appearance  and  were 
misled  by  it,  and  that  the  apparent  shareholder  was  in  some  man- 
ner responsible  for  it.  In  this  case  the  creditors  have  no  such 
equity  to  prevent  the  exact  truth  of  the  transaction  from  being 
proved  and  having  its  due  effect 

I  think  we  may  reach  the  same  result  from  another  direction. 
In  Seymour  v,  Sturgess,  26  N.  Y.  134,  we  held  that  the  liability 
of  a  shareholder  to  the  company  for  calls  made  on  account  of 
unpaid  stock  could  only  be  enforced  by  an  action  in  the  nature 
of  assumpsit,  and  necessarily  rested  upon  a  promise  to  pay,  ex- 
press or  implied;  that  such  promise  must  be  proved  by  compe- 
tent evidence,  and  equally  whether  the  rights  of  creditors  were 
involved  or  not.  Indeed,  it  was  explicitly  declared,  which  is  the 
point  I  have  been  seeking  to  elucidate,  that  such  creditors,  claim- 
ing through  the  company,  have  no  greater  right  than  belongs  to 
it.  Now,  in  this  case  no  express  promise  to  pay  the  calls  was 
made  or  is  pretended.  The  plaintiff's  action  necessarily  rests 
upon  some  implied  promise.  But  what  is  an  implied  promise? 
It  is  a  fiction  which  the  law  raises  to  express  the  equity  of  a  sit- 
uation. It  is  the  law's  judgment  of  what  on  the  facts  is  just  and 
right  between  the  parties.  It  is  a  promise  which,  though  not 
made,  ought  to  have  been  made.  Where  the  shareholder  con- 
sciously accepts  that  relation  he  ought  to  bear  its  burdens  as  well 
as  enjoy  its  benefits.,  and  it  is  easy  to  imply  a  promise  to  perform 
that  duty.  But  where  he  does  not  accept  the  relation,  where  it 
was  put  upon  him  by  anotlier  without  authority  and  against  his 
will,  where  instead  of  accepting  its  benefits  he  repudiates  them 
at  serious  loss,  where  his  mind  and  that  of  the  company  never 
met  in  any  contractual  relation,  where  it  was  not  his  duty  to  pay, 
and  he  explicitly  refused  to  take  what  was  offered,  all  foundation 
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for  an  implied  promise  is  gone.  The  facts  do  not  admit  of  it,  for 
the  law  does  not  raise  a  fiction  to  accomplish  a  wrong.  And 
thus  again  we  come  to  the  proposition  that  the  real  truth  must 
be  ascertained,  and  when  ascertained  must  control.  And  that 
real  truth  is  that  the  defendants  repudiated  and  did  not  ratify  the 
unauthorized  act  of  McKim.  The  whole  force  of  a  ratification 
lies  in  conscious  and  intended  assent  with  full  knowledge  of  the 
facts.  If  there  is  no  such  intent  and  no  such  volition,  but  a  con- 
trary intent  and  an  opposite  purpose,  there  is  no  ratification.  The 
absence  of  any  such  intent  and  the  presence  of  a  different  one  is 
clearly  disclosed  by  the  facts. 

Of  course,  the  question  discussed  is  vital  to  the  controversy. 
Under  the  law,  both  of  this  state  and  of  Virginia,  one  may  be,  as 
we  said  in  the  former  opinion,  a  holder  of  stock  without  being,  in 
the  full  sense  of  the  term,  a  stockholder.  Our  statute  of  1848  as 
to  manufacturing  corporations  (c.  140,  sec.  16),  and  that  of  1850 
as  to  railroads,  recognized  that  a  person  may  hold  shares  as 
collateral  without  being  liable  to  assessment;  and  it  rests  upon 
the  obvious  ground  that  the  pledgor,  in  whose  name  the  stock  is 
registered,  remains  the  general  owner,  notwithstanding  the 
pledge,  and  the  company  cannot  treat  him  otherwise,  nor  prac- 
tically claim  that  both  pledgor  and  pledgee  are  at  the  same  time 
stockholders  of  the  same  stock.  The  pledgor  remains  liable;  the 
pledgee  never  becomes  so.  The  statute  of  Virginia  (Code  of 
i860,  c.  57,  sec.  25)  makes  those,  and  only  those,  stockholders, 
"as  it  respects  the  company,"  whose  names  are  registered  on  its 
books  as  such;  and  that  enactment,  thus  requiring  an  accept- 
ance and  recognition  of  the  stockholder  by  the  corporation, 
shows  that  it  is  a  contract  relation  which  is  contemplated  and  in- 
volves an  actual  assent  on  both  sides.  The  seeming  intimation 
ventured  on  behalf  of  the  appellant  that  the  effect  of  that  act  is 
to  make  one  conclusively  a  stockholder  whose  name  was  regis- 
tered, whether  he  knew  and  assented  or  not,  is  too  plainly  unen- 
durable to  require  serious  discussion.  No  one  can  be  made  a 
stockholder  without  his  consent,  express  or  implied.  And  so 
there  is  no  view  of  the  subject  which  can  dispense  with  proof  of 
that  assent  by  the  defendants  as  a  vital  and  necessary  element 
of  the  plaintiffs  case. 

We  have  said  that  there  is  no  proof  of  such  assent.  The  ap- 
pellant's counsel,  however,  insists  that  there  is  some  proof  of  it, 
and  enough  to  raise  a  controverted  question  of  fact  upon  which 
the  verdict  directed  by  the  court  is  as  conclusive  upon  us  as 
would  be  the  verdict  of  a  jury.  That  we  are  quite  sure  is  a  mis- 
take. We  discover  no  such  proof.  To  find  any  it  would  be  nec- 
essary to  separate  some  single  fact  from  its  surroundings  and 
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pervert  the  just  inference  to  be  drawn  from  it.  Neither  party 
asked  to  go  to  the  jury.  Both  assumed  that  the  material  facts 
were  undisputed.  The  defendants  upon  them  raised  a  question 
of  law  by  a  motion  for  a  nonsuit,  which  was  denied  and  an  ex- 
ception taken.  Judgment  was  suspended  and  the  exceptions  or- 
dered to  be  heard  at  the  General  Term.  The  plaintiff  was  re- 
quired to  go  there  for  his  judgment  and  get  it  by  defeating  the 
exceptions.  He  made  the  case  himself  with  that  notice  and  peril 
before  him,  and  it  is  not  to  be  presumed  that  he  omitted  anything 
essential.  The  judgment  of  the  General  Term  determined  that 
assent  to  the  stockholder's  relation  was  necessary  to  be  proved, 
but  that  there  was  no  evidence  to  prove  it,  but  on  the  contrary 
proof  of  express  dissent.  In  that  view  we  concurred,  and  de- 
cided not  a  question  of  fact  but  one  of  law. 

Much  more  might  be  said  as  a  commentary  upon  the  plain- 
tiff's brief,  but  the  cause  of  action  sued  upon  is  already  about  a 
quarter  of  a  century  old,  and  will  grow  still  more  venerable  if  we 
do  not  somewhere  end  the  discussion. 

The  motion  should  be  denied,  with  costs. 

All  concur. 

Motion  denied. 


THE  BALTIMORE  CITY  PASSENGER  RAILWAY  CO.  v, 

JOHN  A.  HAMBLETON. 

In  the  Court  of  Appeals  of  Maryland,  January  Term,  1893. 

[Reported  in  77  Maryland  Reports  341.] 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Alvey,  Ch.  J. ;  Robinson,  Bryan, 
Fowler,  Page,  McSherry,  and  Briscoe,  JJ. 

Arthur  W.  Machen  for  the  appellant. 

D.  K.  Este  Fisher  and  William  A.  Fisher  (with  whom  was  Wm. 
Cabell  Bruce  on  the  brief)  for  the  appellee. 

McSherry,  J.,  delivered  the  opinion  of  the  court. 

By  c.  71  of  the  acts  of  1862  the  Baltimore  City  Passenger  Rail- 
way Co.  was  incorporated.  Its  capital  stock  was  limited  to  forty 
thousand  shares,  which  in  the  course  of  a  few  years  were  fully 
paid  up.  The  act  of  1890,  c.  271,  made  provision  for  the  substi- 
tution of  some  other  motive  power  in  the  place  of  horses,  which 
were  then  used  to  draw  the  company's  cars,  and  authority  was 
given  to  the  company  by  the  legislature  to  raise  the  money  needed 
to  effect  this  change,  and  to  defray  the  expense  of  providing  rapid 
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transit.    The  company  was  accordingly  authorized  to  increase  its 

capital  stocky  but  not  beyond  two  hundred  and  forty  thousand 

^^^  shares,  and  also  to  borrow  upon  bonds  secured  by  mortgage  an 

amount  of  money  not  exceeding  its  authorized  capital  stock.  The 
act  declares  that  "  all  new  or  additional  stock  .  .  .  shall  be 
paid  for  in  money  as  and  when  the  board  of  directors  "  shall  call 
for  the  same,  and  that  "  all  the  shareholders  of  the  said  company 
shall  have  the  privilege  of  subscribing  for  said  new  or  additional 
stock,  ratably  and  in  proportion  to  their  respective  holdings,"  pay- 
ing therefor  the  par  value  thereof.  Under  this  act  of  1890  the 
shareholders,  at  a  meeting  held  in  July  of  that  year,  authorized 
the  issue  of  forty  thousand  shares  of  new  or  additional  stock,  of 
the  par  value  of  twenty-five  dollars  per  share,  to  be  paid  for  in 
money  as  and  when  the  board  of  directors  should  call  for  the 
same;  and,  following  the  directions  of  the  act,  made  provisions 
for  the  shareholders  to  subscribe  within  a  designated  time  for 
their  respective  ratable  proportions  thereof.  Public  notice  was 
given  of  this  action,  and  a  circular  containing  the  same  informa- 
tion was  sent  to  each  shareholder. 

Miss  Cordelia  D.  Hollins  was  then  the  owner  of  eighty-five 
shares  of  the  original  stock,  and  electing  to  avail  of  the  privilege 
accorded  to  the  holders  of  that  stock  of  subscribing  to  the  new 
stock,  caused  her  name  to  be  entered  in  the  company's  subscrip- 
tion book  by  her  brokers,  McKim  &  Co.,  as  a  subscriber  for  eighty- 
five  shares  of  the  new  or  additional  stock.  Subsequently  Miss 
Hollins  died,  and  her  executor  sold  to  the  appellee,  John  A.  Ham- 
bleton,  the  eighty-five  shares  of  originalstock  standing  in  her 
name,  and  these  shares  were  duly  transferred  on  the  books  of  the 
railway  company  to  the  purchaser.  Mr.  Hambleton  claimed,  that 
by  virtue  of  his  ownership  of  these  shares  of  the  original  stock 
he  became  likewise  the  owner  of  the  eighty-five  shares  of  new- 
stock  for  which  Miss  Hollins  had  subscribed,  and  that  he  was 
entitled  to  have  these  new  shares  transferred  to  him  on  the  books, 
and  to  have  a  certificate  issued  to  him  showing  him  to  be  the 
owner  of  them,  subject  to  the  right  of  the  company  to  exact  from 
him  the  payment  of  the  par  value  thereof.  The  railway  company 
refused  to  make  the  transfer  or  to  issue  the  certificate,  and  he 
thereupon  filed  a  bill  of  complaint  in  Circuit  Court  No.  2  of  Balti- 
more City,  praying  for  an  injunction  against  the  company,  re- 
quiring it  to  make  the  transfer  and  to  issue  the  certificate.  After 
the  company  had  answered  and  considerable  testimony  had  been 
taken  the  case  was  heard  and  an  affirmative  injunction  was  di- 
rected to  issue  as  prayed.  From  that  decree  the  pending  appeal 
was  taken. 

It  will  be  observed  that  the  shares  in  controversy  are  not  part 
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of  the  original  stock  of  the  company ;  they  are  some  of  the  new 
or  additional  stock,  and  the  distinction  between  these  two  classes 
— ^between  original  or  formative  stock  and  subscriptions  for  new 
stock,  which  a  corporation  after  its  organization  has  been  au- 
thorized to  issue — is  important  in  its  bearing  on  the  decision  of 
the  principal  question  involved  in  this  cause.    There  is  a  substan- 
tial diflFerence  between  an  increase  of  capital  and  a  filling  up  of 
one  both  authorized  and  required.    Curry  v.  Scott,  54  Pa.  St.  276. 
When  the  subscription  to  formative  stock  precedes  the  creation  of 
the  body  corporate  which  will  ultimately  issue  the  certificates, 
there  is,  of  necessity,  at  the  time  such  subscriptions  are  entered 
into,  no  corporation  in  existence  with  which  a  contract  could  be 
made.    The  subscribers,  as  a  consequence,  and  for  the  very  pur- 
pose of  eflFecting  an  organization,  become  stockholders  by  the 
mere  act  of  subscribing  if  there  are  no  conditions  precedent  pre- 
scribed, and  they  are  thereby  invested  with  the  privileges  and 
subjected  to  the  liabilities  incident  to  that  relation.     The  sub- 
scribers, in  the  absence  of  any  statutory  restrictions,  acquire  by 
such  a  subscription  an  interest  in  the  body  corporate  and  a  right 
to  participate  in  its  organization.    They  all  stand  upon  the  same 
footing,  incurring  the  risks  and  hazards  of  a  failure  of  the  enter- 
prise or  sharing  its  profits  in  proportion  to  their  interests,  and  to 
give  vitality  to  the  artificial  entity  they  must  become  stockholders 
immediately  upon  becoming  subscribers,  if  no  other  method  be 
provided  in  the  charter.    But  the  same  reasons  do  not  apply,  and 
the  same  conditions  do  not  obtain,  in  the  case  of  new  or  addi- 
tional stock  authorized  to  be  issued  by  an  existing  and  completely 
organized  corporation.    A  subscription  to  such  new  stock  does  not 
necessarily  of  itself  make  the  subscriber  a  stockholder,  because, 
generally  speaking,  it  is  a  mere  contract  between  the  subscriber 
and  the  corporation.    If  by  a  mere  subscription  for  new  stock  the 
subscriber  becomes  a  stockholder,  he  at  once  becomes  clothed 
with  all  the  rights  of  a  stockholder,  and  without  the  payment  of 
a  dollar  he  would  be  at  liberty  to  vote  his  stock,  and  entitled  to 
claim  dividends  upon  it.     As  between  shareholders  of  the  same 
class  there  can  be  no  discrimination,  and  profits  set  aside  for  divi- 
dends must  be  evenly  divided  among  the  stockholders  according 
to  the  amount  of  stock  each  one  owns.     Harrison  v,  Mexican 
Railway  Co.,  L.  R.  19  Eq.  Cases,  358.    Hence  the  policy  of  a  cor- 
poration might  be  moulded  or  controlled  by  mere  subscribers, 
who  have  paid  nothing  upon  their  subscriptions,  to  the  prejudice 
or  loss  of  the  full  paid  shareholders,  whose  money,  contributed  in 
the  beginning,  had  actually  developed  the  enterprise.    Part  of  the 
stock  would  then  be  full  paid  and  the  rest  would  be  stock  upon 
which  nothing  had  been  paid — ^and  yet  the  latter  would  possess 
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all  the  advantages,  privileges,  and  incidents  which  belong  to  the 
former,  and  might  be  so  managed  as  to  render  the  paid-up  stock 
wholly  or  partially  valueless.  Whilst  it  has  been  held  that  stock- 
holders who  have  partially  paid  for,  but  have  not  been  called  upon 
to  pay  up  their  stock  in  full,  are  entitled,  when  dividends  have 
been  declared,  to  participate  therein  equally  with  shareholders 
whose  stock  has  been  entirely  paid  for  (Oakbank  Oil  Co.  v,  Crum, 
L.  R.  8  App.  Cases,  65),  still  a  mere  subscriber  for  stock  can 
claim  no  such  right. 

To  constitute  a  subscriber  for  new  stock  a  stockholder  some- 
thing more  than  a  mere  subscription  is  requisite — payment  is 
necessar}\  The  subscription  is  but  the  contract ;  payment,  when 
called  by  the  company  and  when  made  by  the  subscriber,  consti- 
tutes him  a  shareholder  whether  a  certificate  has  been  issued  or 
not.  Fulgam  v,  Macon  &  Brunswick  R.  R.  Co.,  44  Ga.  597 ; 
Terwilliger  v,  G.  W.  Tel.  Co.  ei  ai,  59  111.  249 ;  Johnson  v,  Albany 
&  Susq.  R.  R.  Co.,  54  N.  Y.  416 ;  Jay  Gould  v.  Town  of  Oneonta, 
71  N.  Y.  298.  In  Pacific  Nat.  Bk.  v.  Eaton,  141  U.  S.  234,  it  was 
shown  that  the  bank  had  resolved  to  double  its  stock  and  that  the 
original  shareholders  were  given  the  opportunity  to  take  the  new 
stock  in  the  same  proportion  in  which  they  held  the  old.  Mary  J. 
Eaton  subscribed  for  forty  shares — ^that  being  the  number  of  her 
original  shares — paid  the  full  par  value  thereof  and  was  furnished 
with  a  receipt  acknowledging  the  payment  **  on  account  of  sub- 
scription to  new  stock."  The  bank  did  not  succeed  in  getting  the 
whole  issue  of  new  stock  taken,  and  with  the  consent  of  the  Comp- 
troller of  the  Currency,  reduced  the  amount  of  the  proposed  new 
stock  to  the  quantity  actually  subscribed,  some  forty  thousand  dol- 
lars less  than  the  full  increase  originally  intended.  Subsequently 
Mary  J.  Eaton  sued  to  recover  back  from  the  bank  the  money  she 
had  paid,  and  founded  her  claim  upon  the  contention  that  her 
subscription  was  conditional  upon  the  whole  amount  of  new  stock 
being  taken;  but  the  Supreme  Court,  reversing  the  Supreme 
Judicial  Court  of  Massachusetts,  held  that  she  could  not  recover 
the  money  back,  and  that  she  had  become  a  stockholder  by  sub- 
scribing and  paying  the  price  of  the  stock.  Speaking  through 
the  late  Bradley,  J.,  the  court  said :  "  The  case  is  not  like  that 
of  a  deed  for  lands,  which  has  no  force  and  is  not  a  deed,  and 
passes  no  estate,  until  it  is  delivered.  In  that  case  everything 
depends  on  the  delivery.  But  with  capital  stock  it  is  different. 
Without  express  regulation  to  the  contrary,  a  person  becomes  a 
stockholder  by  subscribing  for  stock,  paying  the  amount  to  the 
company  or  its  proper  officer  and  being  entered  on  the  stock  book 
as  a  stockholder."  Indeed,  this  has  been  distinctly  so  decided  by 
this  court  in  Busey  et  al.  v.  Hooper  et  ai,  35  Md.  15.    In  that  case 
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it  appeared  that  Busey,  Bankard,  and  McCurley  subscribed  for  a 
majority  of  the  shares  of  the  capital  stock  of  the  Citizens  Railway 
Co.,  but  did  not  make  a  payment  of  five  dollars  per  share  when 
subsequently  called  on  therefor;  that  the  other  subscribers  met 
pursuant  to  notice,  and  elected  officers  and  organized  the  com- 
pany, whereupon  Busey,  Bankard,  and  McCurley,  claiming  to 
have  a  majority  of  the  stock,  filed  a  bill  in  equity  against  these 
other  subscribers  alleging  that  these  other  subscribers  had  con- 
spired and  confederated  together  for  the  purpose  of  defrauding 
the  complainants  out  of  their  just  rights  as  stockholders,  and  that 
the  pretended  election  was  part  of  the  machinery  by  which  the  de- 
fendants designed  to  accomplish  the  said  fraud.     The  bill  then 
prayed  for  an  injunction  to  restrain  the  defendants  from  inter- 
meddling in  any  way  with  the  business  or  affairs  of  the  Citizens 
Railway  Co.  and  for  the  appointment  of  a  receiver.    In  the  argu- 
ment it  was  insisted  "  that  by  virtue  of  their  subscription  to  the 
stock  of  the  corporation,  the  complainants  became  owners  of  the 
amount  of  stock  subscribed  for  by  them,  and  entitled  to  all  the 
rights  and   privileges  of  stockholders;  and   such   subscriptions 
made  them  members  of  the  corporation  and  entitled  to  vote  at 
elections."  But  this  court,  in  affirming  the  order  dissolving  the  in- 
junction, said :  "  None  of  the  cases  decides  that  the  mere  fact  of 
subscribing  to  the  stock  of  an  incorporated  company  constitutes 
the  subscriber  a  stockholder,  but  that  such  subscription  puts  it  in 
his  power  to  become  a  stockholder  by  compelling  the  corporation 
to  give  him  the  legal  evidence  of  his  being  a  stockholder,  upon 
his  complying  with  the  terms  of  the  subscription."    In  St.  Paul, 
Stillwater  &  Taylor's  Falls  R.  R.  Co.  v.  Robbins,  23  Minn.,  439, 
it  was  shown  that  Robbins  had  subscribed  for  preferred  stock  of 
the  company;  that  this  was  not  original  or  formative  stock; 
that  there  had  been  no  call  or  assessment  upon  the  subscribers  nor 
any  demand  for  payment,  but  the  company  sued  on  the  subscrip- 
tion and  the  question  was  whether  the  suit  could  be  maintained. 
The  Court  said :  "  It  appears  from  the  complaint  that  at  the  time 
of  this  subscription  the  company  was  fully  organized,  so  that  it 
does  not  stand  upon  precisely  the  same  footing  as  a  subscription 
made  prior  to,  and  for  the  purpose  of  effecting,  the  organization. 
Such  a  subscription  gives  to  the  subscriber  an  interest  in  the  cor- 
poration, and  the  right  to  take  part  in  organizing  it,  and  this  in- 
terest and  right  are  a  suffkrient  consideration  to  support  his  prom- 
ise.  But  the  subscription  in  this  case  does  not  appear  to  have  been 
to  the  original  stock ;  on  the  contrary,  it  appears  that,  after  the 
company  was  fully  organized,  its  board  of  directors  authorized 
and  directed  the  issuance  of  what,  in  the  amended  complaint,  is 
called  'preferred  capital  stock,*  and  also  directed  that  the  com- 
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pany's  books  should  be  opened  to  receive  subscriptions  for  the 
same.  The  mere  subscription  to  this  stock,  while  it  constitutes  a 
valid  contract  on  the  part  of  the  company  to  issue  the  stock  to  de- 
fendant upon  his  paying  for  it,  and,  on  his  part,  to  receive  and 
pay  for  it,  does  not  give  him  an  interest  in  the  company,  nor  vest 
in  him  the  title  to  the  stock." 

The  sale  by  Miss  Hollins'  executor  of  the  eighty-five  shares 
of  old  stock  carried  with  it  as  an  incident  the  right  which  the  tes- 
tatrix had  previously  acquired  by  virtue  of  her  subscription,  to 
purchase  eighty-five  shares  of  the  new  stock,  and  the  appellee  has 
under  the  transfer  made  to  him  precisely  that  right  and  none 
other.  The  terms  upon  which  the  subscription  was  made  by  Miss 
Hollins  are  binding  upon  the  appellee  as  they  were  upon  her.  Pay- 
ment of  the  par  value  in  money,  at  the  times  and  in  the  instal- 
ments to  be  named  by  the  directors,  must  be  made  before  the  title 
will  pass.  The  subscriber  binds  himself  tcLJJay  when  requested, 
and  the  company  in  turn  undertakes  upon  receiving  payment  to 
enter  him  as  a  stockholder  on  its  books.  Until  this  is  done  the 
contract  is  executory,  and  neither  the  subscriber  nor  his  assignee  is 
a  stockholder,  and  consequently  neither  is  entitled  to  a  certificate 
of  stock  or  to  any  other  instrument  indicating  that  he  is  the 
owner  of  the  shares.  The  obligation  he  assumes  to  pay  for  the 
stock  enures  under  sec.  64,  art.  23  of  the  Code,  to  the  benefit  of 
creditors  of  the  corporation,  but  does  not  give  him  a  beneficial 
interest  in  the  body  corporate  as  an  owner  of  its  stock  until  the 
stock  has  been  paid  for. 

Mr.  Morawetz  in  his  work  on  Private  Corporations  has  crit- 
icised the  Minn.  Cases  and  the  case  in  71  N.  Y.,  but  we  think  they 
accord  fully  with  Busey's  Case  in  35  Md.,  and  are  not  in  conflict 
with  any  adjudged  cases  to  which  we  have  been  referred.  The 
decisions  chiefly  relied  on  by  the  appellee  arose  out  of  subscriptions 
to  original  or  formative  stock,  and  are  for  that  reason  distinguish- 
able from  the  case  at  bar.  We  do  not  deem  it  necessary  to  review 
them,  but  our  examination  of  them  has  satisfied  us  of  the  exist- 
ence of  this  broad  difference. 

Many  subordinate  questions  were  discussed  in  the  argument, 
but  they  are  not  material  in  view  of  the  conclusion  we  have  reached 
on  the  predominant  and  controlling  one. 

The  decree  of  the  court  below  directed  an  injunction  to  issue  as 
prayed,  but  for  the  reasons  we  have  given,  that  decree  was  errone- 
ous, and  must  be  reversed.  And  as  Mr.  Hambleton  will  not  be 
entitled  to  any  certificate  until  he  becomes  a  stockholder  as  to  these 
new  shares,  none  of  the  relief  sought  under  the  bill  can  be  granted, 
and  the  bill  will,  therefore,  have  to  be  dismissed. 

Decree  reversed,  and  bill  dismissed,  with  costs  above  and  below. 
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Section  VI. — Transferability  of  Shares  of  Stock. 

MOFFATT  V,   FARQUHAR. 

In  Chancery,  Before  Sir  Richard  Malins,  V.  C,  January  21, 

1877. 

[Reported  in  Law  Reports,  7  Chancery  Division  591.] 

Higgins,  Q.  C,  and  Romer  for  the  plaintiff. 

Giffard,  S.  G. ;  /.  Pearson,  Q.  C. ;  Wolstenholme,  and  Mansel 
Jones  for  the  defendant. 

Malins,  V.  C.^  This  is  a  case  of  very  great  importance  as  af- 
fecting the  interests  of  shareholders  in  joint  stock  companies. 
The  New  British  Iron  Co.  is  one  of  long  standing,  having  been 
formed  by  deed  of  settlement  in  1843.  I^  ^s  therefore  of  thirty- 
five  years'  standing,  and,  from  all  I  have  heard,  it  is  likely  to  have 
a  perpetual  existence.  The  total  number  of  shares  issued  is  20,000 
of  £20  each.  There  have  been  19,860  shares  issued,  and  of  these 
Mr.  Moffatt  holds  3031,  Mr.  Wythes,  who  takes  the  same  view  as 
Mr.  Moffatt,  holds  4085,  and  Mr.  George  Qive  2026  shares ;  so 
that  these  three  gentlemen  hold  9140  shares,  or  nearly  half  the  . 
number  of  shares  issued.  The  amount  paid  up  is  £17  per  share, 
therefore  Mr.  Moffatt's  interest  is  very  large,  amounting  to  more 
than  £60,000;  but  at  the  present  nominal  value  of  the  shares, 
which  is  said  to  be  £8,  it  is  not  less  than  £24,000. 

It  appears  that  in  the  year  1875  differences  of  opinion  arose  be- 
tween some  of  the  shareholders  in  this  way :  The  company  being 
one  of  unlimited  liability,  and  every  shareholder  being  conse- 
quently liable  for  every  farthing  he  has  in  the  world,  it  seems  to 
have  occurred  to  Mr.  Moffatt  and  some  other  shareholders  that  it 
would  be  very  desirable  to  turn  this  company  into  one  of  limited 
liability,  under  the  powers  contained  in  the  Companies  Act,  1862. 
I  have  heard  from  Mr.  Round,  the  chairman  of  the  company,  that 
all  the  directors  concurred  in  thinking  it  would  be  desirable  to 
turn  this  into  a  limited  company,  and  one  cannot  be  surprised  that 
it  was  the  wish  of  all  parties  to  effect  so  desirable  a  change,  but 
they  considered  that  it  was  necessary,  if  such  conversion  was  ef- 
fected, to  increase  the  capital  of  the  company  also.  £17  having 
been  paid  upon  each  share,  there  remains  only  £3  to  be  called  up, 
that  is  £60,000,  and  that  sum  has  already  been  borrowed  upon 
debentures,  so  that  in  fact  the  whole  capital  of  the  company  is 
exhausted  for  carrying  on  the  business,  and  therefore  it  was 

'The  statement  of  facts  has  been  omitted. — Ed. 


1040  MOFFATT  V.  FARQUHAR.  [CHAP.  VI. 

Stated  that  it  would  be  necessary  to  have  some  capital  to  resort  to, 
otherwise  the  public  would  lose  confidence  in  the  company,  and 
they  would  not  be  able  to  carry  on  their  business  with  the  advan- 
tages they  now  have  if  it  were  known  that  every  farthing  of  their 
capital  was  called  up  or  expended.  If  I  were  to  give  my  opinion 
as  between  the  different  views,  I  should  say  the  view  of  the  di- 
rectors was  a  verv  reasonable  view,  and  it  is  one  which  Mr.  Mof- 
fatt  and  those  who  coincide  with  him  would  probably  have  con- 
curred in  if  they  had  gone  into  a  discussion  of  the  subject,  and  it 
probably  would  have  resulted  in  some  view  half-way  between  the 
extreme  views  being  adopted,  and  instead  of  turning  the  £20  share 
into  £30,  as  the  directors  wished,  which  would  have  thrown  upon 
Mr.  Moffatt  a  liability  of  more  than  £30,000,  upon  Mr.  W3rthes 
£40,000,  and  upon  Mr.  Qive  £20,000;  possibly  they  might  have 
adopted  a  middle  course,  and  reasonably  have  said  that  the  further 
liability  should  be  £5  a  share,  which  I  am  rather  disposed  to  think 
would  have  been  sufficient.  However,  no  such  course  was  taken, 
and  the  parties  got  angry,  and  in  order  to  decide  this  mere  dry 
point  of  law.  What  was  the  right  of  the  directors  to  veto  the  trans- 
fer of  shares?  they  have  carried  on  the  litigation  to  the  utmost  ex- 
tent, and  they  even  persisted  in  having  a  question  of  no  import- 
ance decided  as  to  who  was  the  person  to  be  sued.  They  chose  to 
sue  two  directors,  and  I  decided  that  they  might  sue  either  the  sec- 
retary or  one  of  the  directors,  and  at  last  they  selected  Mr.  Far- 
quhar,  who  now  stands  as  the  representative  of  the  company.  All 
this  litigation  was  very  unreasonable  and  very  useless. 

Now,  in  this  state  of  feeling,  Mr.  Moffatt,  finding  that  he  had 
only  twenty  votes  for  his  3031  shares,  Mr.  W3rthes  having  no 
more  than  twenty  votes  for  a  still  larger  number,  and  Mr.  Clive 
also  being  limited  to  twenty  votes,  amounting  to  no  more  than 
sixty  votes  among  them,  it  occurred  to  Mr.  Moffatt  and  the  others 
that  they  were  not  properly  represented  upon  any  division  of 
opinion,  and  that  by  selling  their  shares,  or  transferring  them  to 
trustees  for  themselves,  the  power  of  voting  might  be  increased. 
Accordingly  Mr.  Moffatt  sold  to  Mr.  Roger  Eykyn,  a  gentleman 
well  known  to  be  of  the  highest  respectability,  a  stock  broker,  and 
formerly  a  member  of  Parliament,  to  whom  it  was  impossible  that 
any  objection  could  be  raised,  400  shares.  It  was  suggested  that 
this  was  not  a  bona  fide  sale,  but  a  transfer  by  way  of  trust ;  but 
Mr.  Eykyn  was  examined  as  a  witness  and  swore  that  he  de- 
sired to  be  a  member  of  the  company,  and  that  he  was  ready  to 
pay  the  money  for  the  shares.  I  am  bound,  therefore,  to  take  this 
as  a  bona  fide  sale  of  400  shares  at  the  price  of  £8  per  share.  Upon 
this  sale  taking  place  there  was  the  usual  notice  given  to  the  direct- 
ors that  Mr.  Moffatt  was  desirous  of  transferring  these  shares 
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to  Mr.  Eykyn,  and  he  also  gave  them  notice  that  he  was  desirous 
of  transferring  400  other  shares  to  Mr.  R.  Moffatt.  The  result  of 
the  evidence  given  by  Mr.  R.  Moflfatt  is  to  show  that  he  was  not  to 
pay  for  them,  but  to  hold  the  shares  in  trust  for  his  uncle,  the 
plaintiff ;  therefore  I  have  a  transfer  of  400  shares  for  value  at  the 
full  market  price,  and  a  transfer  of  400  shares  voluntarily  to  a 
trustee  for  the  plaintiff,  Mr.  Moffatt. 

To  these  transfers  the  directors  have  objected,  and  the  only 
objection  they  raise  is,  not  to  the  persons,  because  it  is  admitted 
by  Mr.  Round  that  there  is  no  objection  as  to  the  fitness  of  the 
persons,  but  another  objection  is  raised.  Mr.  Round  says  it  was 
this — ^that  the  interest  in  the  shares  was  not  wholly  parted  with ; 
but  that  objection,  as  regards  Mr.  Eykyn,  entirely  fails,  because 
the  evidence  is  all  one  way,  and  what  Mr.  Eykyn  says  is  not  at- 
tempted to  be  denied,  and  nobody  will  say  that  Mr.  Eykyn  was  not 
as  good  a  member  of  the  company  as  they  could  desire  to  have. 
With  regard  to  the  other  person,  the  reason  for  refusing  the 
transfer  was  the  same — ^that  the  interest  was  not  wholly  parted 
with,  and  to  that  extent  they  had  some  ground  for  their  decision. 
But  the  real  objection  to  the  transfers  has  been,  not  to  the  fitness 
of  the  persons,  but  merely  to  the  object  with  which  the  transfers 
were  made ;  that  is  to  say,  the  directors  have  thought  fit  to  conjec- 
ture— and  they  had  no  right  to  be  guided  by  any  such  considera- 
tion— but  they  conjectured  that  the  object  of  selling  the  shares  to 
Mr.  Eyk}Ti  and  Mr.  R.  Moffatt  was  to  get  friendly  transferees 
who  would  take  the  shares,  and  who  would  vote  in  accordance 
^-ith  the  views  of  Mr.  Moffatt  himself. 

The  question  therefore  raised,  and  the  only  question  that  I  have 
to  decide,  is,  what  is  the  power  of  the  directors  in  vetoing  or  for- 
bidding the  transfer  of  the  shares?  Now  that  entirely  depends 
upon  the  eighty-second  clause  of  the  deed  of  settlement  of  the 
company. 

The  only  power  which  is  given  by  that  section  to  the  directors  of 
objecting  to  the  transfer  is  as  to  the  person  of  the  transferee.    If 
the  person  or  persons  proposed  shall  be  approved  of,  then  a  trans- 
fer of  the  shares  is  to  take  place.    In  my  opinion,  therefore,  it  is 
perfectly  clear  there  can  be  no  justification  for  refusing  the  trans- 
fer unless  they  have  an  objection  to  the  person  of  the  transferee. 
That  they  should  have  such  a  power  seems  reasonable ;  because, 
this  being  a  limited  company,  and  it  being  very  desirable  that  they 
should  have  respectable  men  and  solvent  men  as  members,  and 
persons  who  would  be  able  to  pay  the  calls  which  should  be  made, 
it  is  reasonable  that  they  should  have  the  power  of  objecting  to 
the  person,  and  not  have  introduced  among  them  insolvent  per- 
sons, or,  it  might  be,  if  you  like,  disagreeable  persons  who  would 
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throw  them  into  confusion;  and  therefore  the  directors  have  the 
power  of  objecting  to  the  person.  Certainly,  there  is,  in  my  opin- 
ion, no  other  power  of  objecting  to  the  transfer,  and  if,  there- 
fore, a  proper  transferee  is  proposed,  I  take  it  to  be  perfectly  clear 
that  the  proprietor  has  a  right  to  transfer  his  shares  to  whomso- 
ever he  likes,  and  the  board  has  no  right  whatever  to  inquire  into 
what  the  object  of  that  transfer  is. 

Now  this  is  most  important;  because  here  is  a  case  in  which 
the  nominal  value  of  the  plaintiff's  shares  in  this  company  amounts 
to  i6o,ooo.  This  right  of  transfer  is  a  right  of  property ;  and  if 
the  directors  have  an  arbitrary  power,  from  any  fancy  they  choose 
to  take  up,  to  say  there  shall  be  no  transfer,  that  is  an  annihila- 
tion of  property.  A  man  may  have  embarked  too  much  in  becom- 
ing a  member  of  the  company,  and  in  a  case  of  emergency  he  may 
require  to  sell  his  shares  fairly  in  the  market  to  a  person  of  unex- 
ceptionable character ;  but  if  the  directors  have  the  power  of  veto- 
ing the  transfer  because  they  conjecture  there  is  some  collateral  ob- 
ject, the  value  of  the  property  is  diminished — ^the  marketable  value 
is  gone ;  and  therefore  the  transfer  in  these  joint-stock  companies 
is  a  right  of  property,  which  right  of  property  must  not  and  can- 
not be  lightly  interfered  with.  Such  are  the  views  which  have 
been  taken  in  all  the  cases  that  have  occurred.  It  is  always  treated 
as  a  matter  of  property ;  and  where  a  matter  of  property  is  con- 
cerned it  must  not  be  lightly  interfered  with.  That  is  distinctly 
pointed  out  in  Poole  v.  Middleton,  29  Beav.  646.  The  point  in 
that  case  was  this :  "  It  was  provided  by  the  deed  of  settlement  of 
a  joint-stock  company  '  that  no  shareholder  should  be  at  liberty 
to  transfer  his  shares,  except  in  such  manner  as  a  board  of  direct- 
ors should  approve.'  A  shareholder  contracted  to  sell  his  shares, 
and  it  was  held  that  he  was  bound  specifically  to  perform  the  con- 
tract, by  the  execution  of  a  transfer,  though  the  directors  refused 
to  allow  it."  In  that  case  there  is  a  passage  that  is  very  applicable 
to  this  case.  Lord  Romilly  says  (29  Beav.  650)  :  "  But  shares  in 
joint-stock  companies  which  do  not  belong  to  any  of  the  directors, 
are  perfectly  distinct  from  such  cases;  they  are,  in  fact,  in  the 
nature  of  property,  and  according  to  the  ordinary  rule  every  per- 
son possessed  of  property  has  a  right,  by  law,  to  dispose  of  it,  ex- 
cept to  the  extent  that  he  may  be  fettered  by  any  contract  which 
diminishes  or  derogates  from  that  right.  Therefore,  unless  there 
is  something  which  prevents  him  from  entering  into  such  a  con- 
tract, he  has  a  right  to  dispose  of  his  property  in  any  share  in  a 
joint-stock  company,  which  is  a  right  to  receive  the  dividends." 

Now,  the  board  having  been  applied  to  to  make  these  transfers, 
they  passed  the  resolution  which  is  set  out  in  the  statement  of  claim, 
and  admitted  by  the  statement  of  defense,  and  by  which  they  say 
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that  having  duly  considered  the  proposals  they  do. not  approve 
of  the  same.  The  statement  of  claim  alleges  that  the  said  resolu- 
tion was  passed  by  the  directors,  not  in  a  hoiia  Ude  exercise  of  their 
discretion  or  for  the  interests  of  the  company,  but  solely  for  their 
own  private  purposes,  and  in  pursuance  of  and  to  carry  out  their 
aforesaid  determination ;  that  the  directors  have  not  and  never  have 
had  any  grounds  of  objection  to  the  proposed  transferees  person- 
ally, who  were  in  every  respect  fit  and  proper  persons  to  be  pro- 
prietors of  the  shares  in  the  said  company  proposed  to  be  trans- 
ferred to  them.  Then  the  defendants  state  what  their  objection  to 
the  transfer  was :  "  At  a  meeting  of  the  board  of  directors  held 
on  the  7th  day  of  December,  1875,  they  duly  considered  the  two 
last-mentioned  applications,  and  believing  the  said  transfers  to  be 
intended  merely  as  transfers  in  trust  for  the  plaintiff."  Why  a 
man  should  not  transfer  his  shares  to  a  trustee  for  himself,  I  con- 
fess I  am  utterly  unable  to  see.  A  man  may  say  that  on  3000 
shares  there  will  be  very  heavy  calls ;  if  he  got  a  person  to  stand 
in  his  place  to  hold  them  upon  trust  for  him,  why  should  not  the 
man  be  at  liberty  to  transfer  his  shares  to  a  trustee  in  trust  for 
himself  as  much  as  he  would  be  to  transfer  any  other  property  he 
had?  A  man  has  a  right  to  transfer  his  personal  estate  of  every 
description  into  the  name  of  another  person  to  hold  it  in  trust  for 
him,  but  these  directors  took  this  most  extraordinary  and,  to  my 
mind,  most  unjustifiable  view,  that  they  were  transfers  in  trust 
for  the  plaintiff ;  and  now  comes  the  real  objection :  "  And  for 
the  purpose  of  enabling  the  plaintiff  to  have  the  command  of  forty 
additional  votes,  they  refused  to  approve  of  such  transfers."  The 
plaintiff  afterward  inquired  as  to  the  reason  for  such  refusal,  and 
the  directors  stated  that  the  decision  they  had  come  to  was  in  the 
interests  of  the  company. 

The  defendants  state  that  the  plaintiff  had  never  alleged  that 
the  proposed  transfers  were  on  sales  actually  made  in  the  ordinary 
course,  and  were  not  mere  transfers  in  trust  for  the  plaintiff. 

In  my  opinion  it  is  not  necessary  for  him  to  deny  that. 

Now,  that  is  the  whole  point  between  the  parties.  The  plaintiff 
says  he  has  an  absolute  right  to  transfer,  provided  the  person  is 
unobjectionable.  The  defendants  say  that  they  have  a  right  to 
consider,  first,  whether  that  is  a  transfer  in  trust  for  the  trans- 
feror, and,  secondly,  what  the  object  of  the  transfer  was.  My 
opinion  is  that  they  have  no  right  whatever  to  inquire  as  to  the 
object  of  the  transfer,  provided  the  transferees  are  persons  who 
are  unobjectionable,  as  they  are  admitted  here  to  be ;  and  they  have 
attempted  to  usurp  a  power  which  certainly,  in  my  opinion,  does 
not  belong  to  them. 

A  further  objection  was  raised  in  argument,  which  I  confess 
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somewhat  surprised  me  should  be  resorted  to.  It  was  said  that 
this  was  not  a  joint-stock  company,  but  a  private  partnership.  I 
think  that  Mr.  Higgins  has  completely  met  that  point.  Even  if  it 
were  a  private  partnership,  the  parties  have  agreed — ^and  it  is 
competent  for  them  to  do  so — that  a  new  partner  shall  be  intro- 
duced without  the  consent  of  all  the  partners.  It  is  no  doubt  very 
convenient,  and  I  have  seen  it  in  many  instances  provided,  that  a 
partner  shall  have  liberty  to  introduce  a  son,  or  a  nephew,  or  some 
relative,  and  if  his  partner  has  agreed  to  that,  he  is  bound  by  it, 
because  he  has  agreed  that  a  new  partner  may  be  introduced  with- 
out the  consent  of  all  the  other  parties. 

The  case  of  Lovegrove  v.  Nelson,  which  was  mentioned  to  me 
this  morning,  and  which  is  cited  by  Lindley,  J.  (Lindley  on  Part- 
nership, 3d  ed.,  p.  719),  decided  that  if  the  partners  agreed  that 
one  partner  should  bring  in  a  new  partner  without  the  consent 
of  all,  that  was  just  as  binding  upon  them  as  if  they  were  a  public 
company. 

This  company  describes  itself  as  a  company,  and  it  has  all  the 
liabilities  of  a  company.  It  is  a  public  company,  in  which  the 
shares  are  bought  and  sold  by  auction  or  otherwise,  and  in  which 
the  right  of  transfer  has  been  exercised  for  thirty-five  years,  to 
a  very  great  extent,  and  no  attempt  has  been  made  to  raise  any 
objection  to  the  transfers,  except  as  to  the  person  of  the  transferee, 
up  to  the  present  time. 

Mr.  Higgins  is  quite  right  in  saying  that  by  the  deed  of  settle- 
ment this  is  a  company,  and  it  is  so  by  their  private  act  of  Parlia- 
ment obtained  by  the  company  itself,  and  by  the  definition  in  the 
7  &  8  Vict.  c.  no,  under  which  act  this  very  company  was  regis- 
tered. The  definition  of  a  company  in  the  second  section  of  that 
act  is  this :  "  Every  partnership  whereof  the  capital  is  divided  or 
agreed  to  be  divided  into  shares,  and  so  as  to  be  transferable 
without  the  express  consent  of  all  the  copartners."  This,  there- 
fore, beyond  all  doubt,  to  my  mind,  is  a  joint-stock  company,  to 
which  all  the  provisions  of  the  Joint-Stock  Companies  Act  are 
applicable. 

Now,  with  regard  to  the  principles  which  have  been  established 
by  the  numerous  authorities  that  have  been  cited,  the  first  one 
relied  upon  on  the  part  of  the  plaintiff  was  the  case  of  the  Stranton 
Iron  Co.,  Law  Rep.  16  Eq.  559,  a  decision  of  Vice-Chancellor 
Bacon.  The  very  circumstances  which  existed  in  that  case  exist 
here.  The  shares  were  paid  up  in  full.  Here  they  are  not  quite 
paid  up  in  full.  That  is  the  only  difference.  In  the  Stranton  Iron 
Co.  the  Credit  Foncier  were  the  holders  of  a  great  number  of 
shares;  but  as  matters  then  stood  in  respect  of  those  shares  at  a 
meeting  which  was  about  to  take  place  they  could  only  have  one  hun- 
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(Ired  votes.  Theydesired  to  multiply  their  votes.  Theydid  not  think 
that  they  had  votes  enough  to  represent  their  interest,  and  there- 
fore a  meeting  having  been  called  for  the  28th  of  July,  on  the  23d 
of  July  the  Credit  Foncier  executed  the  nine  transfer  deeds  men- 
tioned in  the  form  suggested  by  the  articles  of  association  of  one 
hundred  shares  each  to  nine  persons,  and  on  the  same  day  the 
deeds  were  left  at  the  company's  office  for  registration  with  the 
share  certificates,  and  the  fees  were  paid,  but  shortly  afterward 
the  deeds  were  returned  by  the  secretary  with  a  verbal  message  that 
under  the  circumstances  he  could  not  register  the  transfers.  The 
transferees  were  the  solicitors  and  several  clerks  in  the  employ  of 
the  Credit  Foncier.  A  correspondence  followed,  but  registration 
was  refused ;  and  this  motion  was  made  on  Saturday  the  26tb  of 
July,  the  meeting  being  summoned  for  the  28th  of  July,  the  fol- 
lowing Monday,  and  it  was  therefore  of  great  importance  to  the 
Credit  Foncier  that  these  transfers  should  be  registered,  otherwise 
they  would  only  have  the  one  hundred  votes  which  were  limited 
to  every  shareholder.  Vice-Chancellor  Bacon  said  this  (Law  Rep. 
16  Eq.  562)  :  "  In  my  opinion  I  cannot  refuse  to  make  the  order 
which  is  asked.  The  applicants  are  the  owners  of  shares — ^.  class 
of  property  of  which  one  of  the  incidents  is  a  right  to  transfer  it — 
a  right  to  make  a  present  and  complete  transfer  of  it.  It  is  the 
duty  of  the  directors  to  receive  and  register  that  transfer,  or  to 
furnish  some  reason  for  refusing  to  transfer."  Then  he  says  that 
no  ground  whatever  had  been  assigned  which  would  excuse  non- 
registration, except  a  desire  to  exclude  the  applicants  from  the 
exercise  of  that  which  was  their  plain  legal  right,  and  he  not  only 
grants  the  application  to  have  the  shares  registered,  but  directs 
them  to  be  registered  before  the  following  Monday,  when  the 
meeting  was  to  be  held,  on  the  ground  that  if  the  application  were 
not  granted  in  that  shape  the  sole  object  for  which  the  transfers 
were  made  would  be  frustrated.  Now  there  the  transfer  was 
enforced,  although  the  avowed  object  was  to  increase  the  voting 
power  in  respect  of  the  shares  transferred.  Then,  as  to  the  case 
of  Robinson  v.  Chartered  Bank,  Law  Rep.  i  Eq.  32,  the  company 
refused  to  allow  the  transfer,  but  the  court  held,  as  it  does  in  all 
these  cases,  that  the  company  must  exercise  their  power  in  a  rea- 
sonable manner,  and,  there  being  no  reasonable  ground  alleged 
there  for  refusing  the  transfer,  they  were  compelled  to  allow  it  to 
take  place. 

There  are  other  cases  in  which  the  directors  have  attempted  to 
do  the  same  thing.  For  instance,  there  is  Weston's  case,  ihid., 
4  Ch.  20,  in  which  the  Lords  Justices  refused  to  allow  an  objection 
to  the  transfer,  because  the  transferee  was  supposed  to  have  given 
an  erroneous  address.    The  court  held  that  he  had  given  a  suffi- 
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cient  address,  and  therefore  they  compelled  the  transfer  to  be 
made.  In  that  case,  which  is  a  very  important  one,  Sir  William 
Page  Wood,  then  Lord  Justice,  in  stating  his  reasons,  says  this 
(Law  Rep.  4  Ch.  27)  :  "  I  have  always  understood  that  many 
persons  enter  these  companies  for  the  very  reason  that  they  are 
not  like  ordinary  partnerships,  but  that  they  are  partnerships 
from  which  members  can  retire  at  once,  and  free  themselves  from 
responsibility  at  any  time  they  please  by  going  into  the  market 
and  disposing  of  and  transferring  their  shares  without  the  consent 
of  directors,  or  shareholders,  or  anybody,  provided  only  it  is  a 
bona  fide  transaction ;  by  which  I  mean  an  out-and-out  disposal  of 
the  property,  without  retaining  any  interest  in  them.  But  if  it  is 
desired  by  a  company  that  such  unlimited  powers  of  assignment 
shall  not  exist,  then  a  clause  is  inserted  in  the  articles  by  which 
the  directors  have  powers  of  rejection  of  members.  Shortbridge  v. 
Bosanquet,  16  Beav.  84 ;  5  H.  L.  C.  297,  which  went  to  the  House 
of  Lords,  was  a  case  of  that  kind.  In  the  absence  of  any  such 
restriction,  I  think  it  is  perfectly  plain  that  the  Companies  Act, 
1862,  in  the  22d  section,  gives  a  power  of  transferring  shares." 
Then  he  says :  "  It  would  be  a  very  serious  thing  for  shareholders 
in  one  of  these  companies  to  be  told  that  their  shares,  the  whole 
value  of  which  consists  in  their  being  marketable,  and  passing 
freely  from  hand  to  hand,  are  to  be  subject  to  a  clause  of  restric- 
tion which  they  do  not  find  in  the  articles,  and  I  may  add  that  if 
we  were  to  hold  that  such  powers  were  vested  in  the  directors,  it 
would  be  a  very  serious  thing  for  them,  and  would  impose  upon 
them  much  more  onerous  duties  than  any  which  are  really  imposed 
upon  them  by  this  clause."  That  fully  recognizes  the  right  of  every 
shareholder,  in  respect  of  his  right  of  property,  to  transfer  his 
shares  fairly  and  without  any  restraint  on  the  part  of  the  directors. 
The  case  of  Ex  parte  Penney,  Law  Rep.  8  Ch.  446,  appeared  to 
nie  at  first  the  case  most  strongly  in  favor  of  the  contention  of  the 
defendants.  However,  upon  looking  at  it,  I  think  it  will  be  found 
to  be  very  distinguishable  from  this.  The  17th  clause — ^the  one 
which  affects  the  question — is  this :  "  That  subject  to  the  provi- 
sions herein  contained,  and  subject  also  to  the  provisions  of  the 
Joint-Stock  Companies  Act,  so  long  as  the  company  shall  be  sub- 
ject to  the  provisions  of  that  act  every  shareholder  shall  be  at 
liberty  to  sell  and  transfer  his  shares  to  any  other  person  who  shall 
already  be  a  shareholder,  or  who  shall  have  been  approved  of  as 
such  by  the  board  of  directors."  The  question  was  whether  the 
directors  had  a  right  to  prevent  a  transfer  of  shares  to  Mr.  Pen- 
ney, who  was  not  yet  a  transferee,  or  to  a  person  who  should  have 
been  approved  of  as  such  by  the  board  of  directors.  Therefore 
here  there  was  power  of  objecting  to  the  person,  and  the  direct- 
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ors  objected  to  the  transfer  to  Mr.  Penney.    They  did  not  state 
any  reason,  and  therefore  the  court  said,  We  must  assume  that 
the  objection,  which  alone  is  the  objection  they  are  entitled  to 
make,  is  an  objection  to  the  person  of  the  transferee;  but  if  they 
had  given  another  reason — that  Mr.  Penney  was  to  be  trustee  for 
the  transferor — I  think  it  is  perfectly  clear  from  what  both  Lords 
Justices  said,  they  would  not  have  considered  that  a  valid  objec- 
tion to  the  transfer.    If  it  had  been  avowed  that  it  was  not  an 
objection  to  the  person  of  the  transferee,  but  that  the  transferor 
would  vote  in  a  particular  manner  after  the  transfer  was  made,  it 
is  quite  clear,  from  all  that  fell  from  the  Lords  Justices,  they 
would  have  considered  that  wholly  unjustifiable.    This  is  the  pas- 
sage which  had  been  read  (Law  Rep.  7  Ch.  449,  451)  :  "  If  the 
directors  had  been  minded,  and  the  court  was  satisfied  that  they 
were  minded,  whether  they  expressed  it  or  not,  positively  to  pre- 
vent a  shareholder  from  parting  from  their  shares,  unless  upon 
complying  with  some  condition  which  they  chose  to  impose  " — 
which  is  the  condition  here  that  they  are  to  vote  in  accordance 
with  their  views — "  the  court  would  probably,  in  exercise  of  its 
duty  as  between  the  cestui  que  trust  and  the  trustees,  interfere  to 
redress  the  mischief  either  by  compelling  the  transfer  or  giving 
damages,  or  in  some  mode  or  other  to  redress  the  mischief  which 
the  shareholders  would  have  had  a  just  right  to  complain  of." 
Millish,  L.J.,  also  says :  "  I  am  disposed  to  think,  although  it  is 
not  necessary  distinctly  to  decide  it  in  this  case,  that  if  it  were 
made  out  that  the  directors  were  committing  a  breach  of  trust 
toward  any  one  of  their  shareholders  in  refusing  to  allow  him  to 
transfer  his  shares  for  a  purely  arbitrary  reason,  that  might  be 
a  ground  why  the  court  should  interfere."    Here  I  consider  that 
the  directors  are  refusing  for  a  purely  arbitrary  reason.     They 
choose  to  adopt  a  particular  view  as  to  the  manner  in  which  this 
company  shall  be  converted  from  an  unlimited  to  a  limited  com- 
pany, and  unless  every  shareholder  will  concur  in  their  views  they 
arbitrarily  set  up  a  standard  upon  which  he  is  allowed  to  deal 
with  property  of  this  enormous  value,  and  unless  he  concurs  in 
their  particular  views  no  transfer  is  to  be  made.    That  is  a  con- 
tention which,  in  my  opinion,  cannot  be  set  up  in  a  court  of  justice, 
and  it  is  wholly  unsupported  by  any  case  that  is  to  be  found  in  the 
books.    The  case  I  have  been  referring  to  at  first  rather  struck 
me,  but  upon  looking  at  the  reasons  given  by  the  court,  I  come 
distinctly  to  the  conclusion  that  if  such  a  reason  as  this  had  been 
before  them,  they  would  have  decided  as  I  am  about  to  decide  in 
the  present  case. 

Those  are  the  only  cases  of  any  importance  to  which  it  is  neces- 
sary to  refer,  except  the  last  case  of  Pender  v.  Lushington,  6  Ch. 
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D.  70,  in  which  the  present  Master  of  the  Rolls  has,  in  effect, 
decided  the  very  point  which  I  am  now  called  upon  to  decide,  viz., 
that  it  is  no  objection  to  the  transfer  of  shares  whether  the  object 
of  the  transfer  is  known  before  it  takes  places,  as  it  was  in  the 
Stranton  Iron  Works  case,  before  Vice-Chancellor  Bacon,  or 
whether  when  the  transfers  have  been  made  it  is  ascertained  that 
they  were  made  for  the  purpose  of  multiplying  votes — it  is  equally 
free  from  objection,  and  those  who  have  obtained  their  right  of 
voting  in  this  manner  cannot  in  any  way  be  objected  to. 

The  case  which  gave  rise  to  the  decision  in  Pender  v,  Lushing- 
ton,  6  Ch.D.70,  was  this :  it  was  as  to  the  United  States  Cable  Co., 
Limited,  of  which  Mr.  Pender  was  a  director.  He  took  a  particu- 
lar view,  and  the  other  members  of  the  board  took  another  view, 
with  regard  to  certain  regulations  of  the  company.  Those  that 
agreed  with  Mr.  Pender  found  that  they  had  not  power  enough 
to  carry  their  view,  because,  though  they  held  a  larger  number  of 
shares,  they  were  restricted  as  to  the  number  of  votes  they  could 
give.  They  therefore  found  it  was  impossible  to  carry  their 
views  unless  they  could  multiply  their  votes,  so  they  made  numer- 
ous transfers  for  the  very  purpose  of  multiplying  their  votes.  A 
public  meeting  having  taken  place,  they  proceeded  to  vote,  and  the 
chairman  who  presided  rejected  the  votes  of  all  those  whose  shares 
had  been  transferred  by  shareholders  taking  the  opposite  view,  on 
the  ground  that  they  had  been  transferred  for  the  express  purpose 
of  multiplying  votes.  If  that  objection  could  have  been  sustained, 
then  Mr.  Pender  was  beaten,  but  if  Mr.  Pender  could  have  the  use 
of  those  votes,  then  his  view  was  carried.  That  is  the  point  that 
was  brought  before  the  Master  of  the  Rolls  upon  the  question 
whether  these  votes  were  properly  rejected  by  the  chairman  as 
having  taken  place  for  the  purpose  of  multiplying  votes.  A  motion 
was  now  made  on  the  behalf  of  the  plaintiff,  Mr.  Pender,  and 
those  who  sided  with  him,  to  restrain  the  defendants  from  ruling 
out  the  six  hundred  and  forty-nine  votes — ^that  is,  rejecting  six 
hundred  and  forty-nine  votes  which  had  been  obtained  in  the 
manner  I  have  stated — until  the  hearing  of  the  action.  The  Mas- 
ter of  the  Rolls  felt  no  more  doubt  in  that  case  than  I  do  in  the 
present.  I  confess  I  have  not  been  able  from  the  first  hour  this 
case  was  opened  to  bring  my  mind  to  the  slightest  doubt  as  to  the 
conclusion  at  which  I  ought  to  arrive.  The  Master  of  the  Rolls 
says  (6  Ch.  D.  75) :  "  In  all  cases  of  this  kind  where  men  exercise 
their  rights  of  property  they  exercise  those  rights  from  some 
motive  adequate  or  inadequate,  and  I  have  always  considered  the 
law  to  be  that  those  who  have  the  rights  of  property  are  entitled 
to  exercise  them,  whatever  their  motives  may  be  for  such  exer- 
cise."   I  expressed  my  surprise  that  Mr.  Round,  a  gentleman  of 
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experience,  could  have  thought  and  advised  this  company  that 
they  had  any  right  to  object  to  this  transfer  into  the  name  of  Mr. 
Roger  Eykyn;  and  Mr.  Round  founds  his  objection  upon  a  con- 
jecture, when  he  had  no  right  to  conjecture  upon  the  subject  at 
all,  that  the  whole  interest  was  not  parted  with,  when  it  is  laid 
down  here  (6  Ch.  D.  78)  :  "  The  result  appears  to  be  manifest  that 
the  company  has  no  right  whatever  to  enter  into  the  question  of 
the  beneficial  ownership  of  the  shares.  Any  such  suggestion  is 
quite  inadmissible ;  and  therefore  it  is  clear  that  the  chairman  had 
no  right  to  inquire  who  was  the  beneficial  owner  of  the  shares, 
and  the  votes  in  question  ought  to  have  been  admitted  as  good 
votes  independently  of  any  inquiry  as  to  whether  the  parties  ten- 
dering them  were  or  were  not,  and  to  what  extent,  trustees  for 
other  persons  beneficially  entitled  to  the  shares." 

Now,  independently  of  the  very  strong  views  which  I  entertain 
myself  of  the  right  of  every  shareholder  in  a  joint-stock  company, 
as  a  matter  of  property,  to  protect  that  property  from  being  inter- 
fered with,  I  have  first  of  all  the  decision  of  Vice-Chancellor 
Bacon  in  In  re  Stranton  Iron  Co.,  Law  Rep.  16  Eq.  559,  that 
where  the  transfer  was  about  to  be  made  for  the  express  purpose 
of  multiplying  votes — that  transfer  could  not  on  that  ground  be 
refused ;  and  I  have  also  the  very  recent  decision  of  the  Master  of 
the  Rolls  in  Pender  v,  Lushington,  6  Ch.  D.  70,  that  where  the 
shares  were  transferred  for  the  same  object  no  objection  could  be 
made  to  the  votes  that  were  given  in  respect  of  those  shares.  So 
that  I  am  warranted  in  coming  to  the  conclusion,  as  I  do  most 
distinctly,  that  the  objection  raised  by  these  directors  to  this  trans- 
fer was  without  justification,  and  I  am  bound,  therefore,  to  order 
that  the  transfers  to  Mr.  Roger  Eykyn  and  Mr.  Robert  Moffatt,  in 
pursuance  of  the  notice  of  the  29th  of  November,  1875,  be  made. 

That,  therefore,  is  the  conclusion  that  I  arrive  at,  and  that  will 
be  the  decree. 

The  consequence  must  be  that  the  contest  raised  by  the  company 
fails.  I  have  already  said  that  Mr.  Farquhar  represents  the  com- 
pany, and  the  result  of  it  is  that  Mr.  Moffatt  must  have  his  costs 
paid  by  the  company. 

Another  very  important  question  is  raised  whether  there  should 
be  an  inquiry  as  to  damages.  I  do  not  know  whether  it  is  desired 
to  press  that.  I  should  strongly  desire  that  the  litigation  should 
stop  here  as  far  as  I  am  concerned. 

January  28.  The  case  was  again  mentioned.  An  offer  to  waive 
the  inquiry  was  made  on  conditions,  which  were  not  accepted,  and 
the  Vice-Chancellor  then  directed  an  inquiry  as  to  damages. 

HoUams,  Son  &  Coward,  solicitors  for  plaintiff. 

Freshfields  &  Williams^  solicitors  for  defendant. 


n 
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NATIONAL  BANK^t;.  WATSONTOWN  BANK. 

In  the  Supreme  Court  of  THECJim'ED  States,  October  Term, 

1881.  ^-^.....^  ^jt. 

[Reported  in  105  United  States  Reports  217.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  A,  /.  Creswell  and  William  H.  Armstrong  for  the  appel- 
lants. 

Oscar  Foust  and  Robert  P.  Allen  for  the  appellee. 

Matthews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  filed  by  the  Cecil  National  Bank,  of  Port 
Deposit,  Maryland,  and  Jacob  Tome,  the  appellants,  to  compel 
the  Watsontown  Bank,  a  corporation  of  Pennsylvania,  to  issue  a 
certificate  for  two  hundred  shares  of  its  capital  stock  to  the  said 
Cecil  National  Bank,  to  which  the  latter  claims  to  be  entitled. 

These  shares  of  stock  belonged  to  Powell  &  Co.,  a  partnership 
doing  business  at  Williamsport,  Pa.,  as  private  bankers,  the  cer- 
tificate whereof,  then  held  by  them,  they  assigned  and  delivered 
to  Jacob  Tome,  president  of  the  Cecil  National  Bank,  as  collateral 
security  for  two  promissory  notes  of  $5000  each,  of  which  they 
were  makers,  discounted  for  them  by  that  bank,  and  which  it  held 
at  their  maturity.  One  of  the  notes  was  dated  December  4,  1875, 
at  thirty  days,  the  other  December  20,  1875,  at  forty  days,  and 
each  contained  a  stipulation  authorizing  the  sale  of  the  stock  in 
case  of  default. 

These  notes  becoming  due  and  remaining  unpaid,  the  Cecil 
National  Bank,  on  January  31,  1876,  by  its  president,  J.  Tome, 
transmitted  the  certificate  of  stock,  in  a  letter  to  R.  B.  Claxton, 
cashier  of  the  Watsontown  Bank,  requesting  a  new  certificate  in 
his  name,  and  asking  what  the  stock  was  worth.  To  this  Clax- 
ton replied  to  Hopkins,  cashier  of  the  Cecil  Bank,  on  Februar}^ 
I,  1876,  acknowledging  the  receipt  of  the  certificate,  stating  that 
a  new  Board  of  Directors  had  been  elected  the  day  before ;  that 
they  would  organize  on  February  7,  when  a  president  would  be 
elected,  and  when,  as  he  added,  "  I  will  forward  your  stock  certifi- 
cate. Mr.  Pardee,  our  present  president,  is  not  here,  and  I  have 
no  signatures  on  the  stock  book."  He  continued :  "  I  think  I  can 
find  a  purchaser  for  Mr.  Tome's  stock  at  from  100  to  102,  and 
possibly  more.  If  you  will  let  me  know  exact  figures  I  will  en- 
deavor to  dispose  of  it  promptly,  if  he  so  desires.'*  On  February 
9  Tome  answered,  authorizing  a  sale,  and  directing  the  proceeds 
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to  be  remitted  to  him ;  and  wrote  again  on  February  14,  enclosing 
a  power  of  attorney  to  sell  and  transfer  the  stock,  and  stating  that 
it  would  not  be  necessary  to  forward  a  certificate  to  him.  This 
letter  was  an  answer  to  one  from  Claxton  of  February  11,  asking 
for  the  power  of  attorney  from  Tome  to  transfer  the  stock,  and 
stating  that  as  he  intended  to  sell,  it  was  useless  to  forward  his 
certificate.  He  added  that  he  thought  he  had  arranged  for  the 
disposition  of  $1000  of  the  stock  that  day,  and  would  be  as 
prompt  as  possible  in  placing  the  balance.  The  power  of  attor- 
ney sent  by  Tome  was  in  the  usual  form,  and  authorized  R.  B. 
Qaxton  "  to  sell,  transfer,  and  assign  the  two  hundred  shares  of 
stock  of  the  Watsontown  Bank  standing  in  my  name  in  the  books 
of  said  bank,"  etc. 

In  point  of  fact,  on  February  4,  the  account  of  Powell  &  Co. 
on  the  stock  ledger  of  the  Watsontown  Bank  was  charged  by 
Qaxton,  the  cashier,  with  "  $10,000  to  J.  Tome ;  "  and  an  account 
opened  with  J.  Tome,  on  the  same  book,  crediting  him,  of  the 
same  date,  "by  Powell  &  Co.,  $10,000."  On  February  21  this 
account  is  debited  with  two  items :  "  To  Henry  Scott,  $500,"  and 
"A.  Scott,  $500 ; "  and  the  same  day  Claxton,  the  cashier,  re- 
mitted to  Tome  the  proceeds  of  the  sale  of  these  twenty  shares  of 
stock.  On  February  16  he  had  written  acknowledging  the  re- 
ceipt of  the  power  of  attorney  previously  requested.  The  ac- 
counts of  Henry  Scott  and  Amos  Scott,  on  the  same  ledger,  are 
credited  with  the  stock  sold  to  them  respectively. 

It  appears  that  this  stock  ledger  was  the  only  book  kept  by  the 
Watsontown  Bank  showing  the  transfers  of  stock,  except  a  book 
of  certificates,  the  stubs  of  which  showed  to  whom  the  corre- 
sponding certificate  had  been  issued,  and  what  certificate  had  been 
surrendered  in  lieu  of  it.  The  stock  ledger  was  kept  by  the 
cashier. 

Martin  Powell,  one  of  the  firm  of  Powell  &  Co.,  was  a  director 
of  the  Watsontown  Bank,  and  R.  B.  Qaxton,  Jr.,  its  cashier,  was 
also  a  member  of  that  firm,  and  known  to  be  such  by  the  directors 
of  the  bank.  It  was  his  usual  practice,  as  cashier,  to  make  and 
keep  the  account  of  transfers  of  stock  without  consulting  in  each 
case  with  the  Board  of  Directors. 

On  March  12,  1876,  Powell  &  Co.  failed,  and  April  13,  1876, 
made  a  voluntary  assignment  for  the  benefit  of  creditors. 

On  the  next  day,  April  14,  the  Watsontown  Bank,  by  its  attor- 
ney, addressed  a  letter  to  J.  Tome,  as  follows : 


Watsontown,  Pa.,  April  14,  1876. 
My  Dear  Sir — Some  time  since  you  sent  to  our  bank  a  cer- 
tificate of  stock  originally  issued  to  Powell  &  Co.,  and  by  them 
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transferred  to  you  for  $10,000.  This  transfer  was  never  ap- 
proved by  our  president  or  Board  of  Directors,  and  we  will  not 
do  so,  or  cannot  under  the  act  of  Assembly  regulating  banks  in 
this  commonwealth,  so  long  as  Powell  &  Co.  are  indebted  to  us, 
either  as  drawer,  maker,  or  indorser,  for  matters  due  and  un- 
paid. And,  as  this  is  the  existing  state  of  facts,  we  cannot  permit 
a  transfer  to  be  made  until  we  are  secured  to  the  satisfaction  of 
our  Board  of  Directors  for  all  their  (Powell  &  Co.'s)  liabili- 


ties. 


>i 


The  statutory  provision  referred  to  is  sec.  10,  art.  10,  of  an  act 
regelating  banks,  approved  April  10,  1850,  and  reads  as  follows : 

"  The  stock  of  the  bank  shall  be  assignable  and  transferable  on 
the  books  of  the  corporation  only,  and  in  the  presence  of  the  presi- 
dent or  cashier,  in  si^cl^mannerj^heJby-laws^shaU  ordain;  but 

no  ^OCkhold<*r  jnHphtpH  tnlTie^ankTor  ^  ^^^^  ^rtiiQlfy  Hup  and 
unpaid,  shall_be  authori7H  ^^  maWp  a  transfer  py  receive  a  divi- 
dend^ntil  such  debt  is  discharged  or  security  to  the  satisfaction 
of  tfte^dtreetors-^iven  for  the  same." 

lsroT)y-law  on  the  subject  is  shown  to  have  been  passed  by  the 
directors  of  the  Watsontown  Bank. 

It  is  assumed  that  the  account  between  the  bank  and  Powell  & 
Co.  shows  that  the  latter  was  indebted  to  the  former  on  Febru- 
ary I,  1876,  for  a  balance  amounting  to  $5215.67. 

The  Circuit  Court  rendered  a  decree  denying  the  relief  as 
prayed  for,  and  requiring  the  bank  to  transfer  one  hundred  and 
eighty  shares  of  the  stock,  being  the  original  amount  less  the 
twenty  shares  sold  to  the  Scotts,  only  upon  payment  of  the  sura 
found  due  to  it,  from  Powell  &  Co.,  with  interest. 

The  complainants  bring  the  present  appeal  to  review  this  decree. 

As  between  Powell  &  Co.  and  Tome,  representing  the  appel- 
lants, the  property  in  the  shares  of  stock,  undoubtedly,  passed  to 
the  latter  without  the  formality  of  a  transfer  on  the  books  of 
the  Watsontown  Bank.  As  collateral  security  for  the  payment  of 
their  notes,  discounted  and  held  by  the  Cecil  National  Bank,  and 
with  the  power  to  sell  for  the  purpose  of  payment,  the  title  passed 
by  the  delivery  of  the  certificate,  with  the  accompanying  power  of 
attorney.    Johnston  v.  Laflin,  193  U.  S.  800. 

The  title,  however,  was  unquestionably  subject  to  the  lien  given 
by  its  charter  to  the  Watsontown  Bank.  That  provision,  when 
insisted  on  and  enforced,  would  be  effectual  to  subject  the  bene- 
ficial interest  in  thfe  stock  to  the  payment  of  any  indebtedness  from 
the  stockholder,  making  the  transfer,  to  the  bank,  for  a  debt  which, 
at  the  time  of  the  proposed  transfer  was  actually  due  and  un- 
paid. 
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According  to  the  terms  of  this  provision  the  bank  was  properly 
represented,  in  the  act  of  transfer,  by  its  cashier ;  and  he  was  au- 
thorized to  bind  the  bank,  in  consummating  the  transaction,  by 
virtue  of  his  office,  in  the  absence  of  any  by-law,  according  to 
the  usage  of  the  business  and  the  practice  of  the  particular 
bank,  presumed  to  be  known  to  and  approved  by  the  directors. 
Case  V.  Bank,  100  U.  S.  446. 

The  clause  which  denies  to  the  stockholder  the  privilege  of 
making  a  transfer  of  his  stock,  while  a  debtor,  until  his  debt  is 
discharged  or  secured  to  the  satisfaction  of  the  directors,  does 
not  forbid  the  bank  to  waive  its  rights,  or  prevent  the  cashier 
from  acting  for  the  directors,  by  virtue  of  an  express  or  implied 
authority.  In  this,  as  in  other  matters  of  ordinary  business, 
within  the  general  scope  of  his  official  duty,  he  is  their  appropriate 
representative.  There  is  no  circumstance  which,  in  our  opinion, 
limits  the  general  and  usual  authority  of  the  cashier  in  respect  to 
the  transfer  of  the  stock  in  question.  The  fact  that  he  was  a 
member  of  the  firm  of  Powell  &  Co.,  whose  stock  it  had  been, 
can  have  no  such  effect ;  for  his  relation  to  the  parties  was  well 
known  to  the  directors  of  the  bank,  and  he  had  no  interest  in 
the  transaction  adverse  to  his  official  duty.  Whether  the  stock 
should  become  the  property  of  the  Cecil  National  Bank,  free  from 
the  claim  of  the  appellees,  or  should  remain  subject  to  the  claim  of 
the  latter,  was  equally  indifferent  to  him,  as  in  either  event  it 
served  to  pay  an  equivalent  amount  of  debt  for  which  he  was 
liable.  It  is  not  alleged,  and  is  not  shown,  that  the  appellants 
were  aware  of  Claxton's  relation  to  the  firm  of  Powell  &  Co.,  or 
of  their  indebtedness  to  the  bank  whose  officers  they  were,  and 
there  is  no  ground  for  imputing  fraud  to  or  suspecting  collusion 
with  them. 

Our  conclusion,  therefore,  is,  as  to  this  point,  that  the  Watson- 
town  Bank  was  lawfully  represented  by  Clacxton,  its  cashier,  in 
this  transaction,  and  is  effectually  bound  by  his  acts.  It  remains 
to  consider  the  nature  and  effect  of  what  was  in  fact  done. 

A  complete  transfer  of  the  title  to  the  stock  upon  the  books 
of  the  bank,  it  is  not  doubted,  would  have  the  effect  to  vest  it  in 
the  transferee,  free  from  any  claim  or  lien  of  the  bank.  The  consent 
of  the  bank,  made  necessary  to  such  transfer,  is  the  waiver  of  its 
right,  as  its  refusal  would  be  the  assertion  of  it.  The  transfer, 
when  thus  consummated,  destroys  the  relation  of  membership 
between  the  corporation  and  the  old  stockholder,  with  all  its  inci- 
dents, and  creates  an  original  relation  with  the  new  member,  free 
from  all  antecedent  obligations.  This  legal  relation  and  propri- 
etary interest,  on  which  it  is  based,  are  quite  independent  of  the 
certificate  of  ownership,  which  is  mere  evidence  of  title.      The 
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complete  fact  of  title  may  very  well  exist  without  it.  All  that  is 
necessary,  when  the  transfer  is  required  by  law  to  be  made  upon 
the  books  of  the  corporation,  is  that  the  fact  should  be  appropri- 
ately recorded  in  some  suitable  register  or  stock  list,  or  otherwise 
formally  entered  upon  its  books.  For  this  purpose  the  account 
in  a  stock  ledger,  showing  the  names  of  the  stockholders,  the 
number  and  amount  of  the  shares  belonging  to  each,  and  the 
sources  of  their  title,  whether  by  original  subscription  and  pay- 
ment or  by  derivation  from  others,  is  quite  suitable,  and  fully 
meets  the  requirements  of  the  law.  Accordingly,  when  the  cash- 
ier of  the  Watsontown  Bank  received  from  Tome  the  certificate 
with  the  authority  for  its  transfer  to  him  duly  executed  by 
Powell  &  Co.,  and,  in  pursuance  of  the  request  to  make  the  trans- 
fer, charged  it  in  the  account  against  the  former  owner,  and  gave 
to  Tome  the  corresponding  credit,  the  latter  became  a  stockholder 
in  the  bank,  invested  with  the  legal  title  to  the  stock,  and  with  all 
the  rights,  powers,  and  privileges  belonging  to  that  character. 
Nothing  more  remained  to  be  done  to  make  the  conveyance  of 
title  complete  and  absolute,  and,  so  far  as  the  bank  was  concerned, 
it  was  irrevocable.  It  had  consented  to  the  transfer,  and  the 
transfer  had  been  made.  Thenceforward  the  rights  of  Tome  in 
respect  to  the  stock  in  question  were  all  they  could  have  been  if 
it  had  belonged  to  him  by  virtue  of  an  original  subscription.  The 
claim  of  the  bank  upon  it,  based  upon  the  existing  relation  with 
the  former  owner,  ceased  when,  with  its  consent  and  through  its 
act,  that  relation  ceased. 

The  Cecil  National  Bank,  then,  had  become  the  owner  of  the 
legal  title  to  the  stock  which  Powell  &  Co.  transferred  and  was 
entitled  to  demand  recognition  from  the  bank  of  its  rights  as  a 
stockholder,  and  to  the  customary  certiiScate,  as  evidence  of  its 
ownership. 

On  the  supposition  that  not  the  legal  title,  but  only  an  equity, 
based  on  an  executory  contract  for  a  transfer,  passed  to  the  ap- 
pellants, by  virtue  of  the  transaction  with  the  cashier  of  the  Wat- 
sontown Bank,  their  right  to  the  relief  prayed  for  is  not  less  clear. 
Aside  from  the  recognition  of  the  title,  as  complete,  by  accept- 
ing and  acting  upon  the  power  of  attorney  given  by  Tome  to  sell 
and  transfer  it  as  his  stock,  and  the  sales  made  to  the  Scotts  under 
it,  whose  title  is  not  denied,  and  yet  cannot  be  better  than  that  of 
their  vendor,  which  is  disputed,  the  subsequent  conduct  of  the 
Watsontown  Bank  raises  an  equity  against  it,  which  is  superior  to 
its  legal  right  to  insist  upon  a  lien  on  account  of  the  debt  of 
Powell  &  Co.  When  Tome  made  his  claim  on  behalf  of  the  Cecil 
National  Bank  for  a  transfer  of  the  stock,  if  the  appellee  had  in- 
tended to  insist  on  its  legal  rights  and  assert  its  lien,  then  was  the 
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proper  time  to  do  it ;  for  it  then,  at  least,  had  notice  of  the  interest 
and  the  claim  of  the  appellants.  If  it  had  done  so  promptly,  the 
latter  might  still  have  had  an  opportunity  to  obtain  other  security 
or  to  enforce  by  other  means  their  claims  against  their  debtors, 
who,  although  in  default,  do  not  appear  to  have  been  as  yet  in 
extremis.  So  far,  however,  from  adopting  this  course,  the  Wat- 
sontown  Bank  pursued  one  exactly  the  reverse.  It  permitted  the 
parties  by  its  actual  exercise  to  rest  in  the  belief  that  their  right  to 
dispose  of  the  stock  for  the  purpose  of  paying  the  debt  due  them 
would  not  be  questioned,  until  the  failure  and  assignment  of 
Powell  &  Co.  made  any  other  resort  useless ;  and,  having  induced 
them  to  alter  their  condition  by  reliance  upon  assurances,  which 
were  equivalent  to  a  declaration  that  it  had  no  adverse  claim,  the 
appellee  cannot  now  be  permitted  to  assert  a  lien,  lost  by  its  own 
laches,  and  the  enforcement  of  which  would  operate  as  a  fraud. 

For  these  reasons,  we  conclude  that  the  appellants  are  entitled 
to  the  relief  sought  by  their  bill,  and  that  the  decree,  so  far  as  it 
denies  it,  must  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  modify  the  decree  in  accordance  with  this  opinion;  and 
it  is  so  ordered. 


GEORGE  RICE,  Appellant,  v,  JOHN  D.  ROCKEFELLER, 
et  aL,  AS  Trustees,  etc.,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  October  i,  1892. 

[Reported  in  134  New  York  Reports  174.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
in  the  First  Judicial  Department  entered  upon  an  order  made 
May  9,  1890,  which  reversed  a  judgment  in  favor  of  plaintiff, 
entered  tipon  a  decision  of  the  court  on  trial  at  Special  Term  and 
af&rmed  an  order  granting  a  motion  for  a  new  trial. 

The  main  purpose  of  the  action  was  to  require  the  defendants 
to  transfer  to  the  plaintiff  upon  their  books  six  shares  of  stock  in 
the  Standard  Oil  Trust  on  the  surrender  of  the  certificates  of  such 
shares  held  by  him.  The  Standard  Oil  Trust  was  created  in 
January,  1882,  by  agreement  in  writing  made  or  adopted  by  the 
stockholders  and  members  of. certain  corporations  and  limited 
partnerships  and  certain  individuals  therein  named  or  that  might 
thereafter  join  in  it  at  the  request  of  the  trustees.  The  stockhold- 
ers and  most  of  the  other  individuals  making  or  adopting  the 
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agreement  were  interestea  as  stockholders  or  otherwise  in  the 
mining,  manufacturing,  refining,  and  dealing  in  petroleum  and  its 
products,  the  materials  used  in  the  business  and  the  business  in 
some  manner  relating  thereto.  The  trustees,  pursuant  to  the  trust 
as  provided  for  by  such  agreement,  received  from  the  parties 
making  or  adopting  it  certain  bonds  and  stocks  in  trust  and  issued 
to  them  therefor  Standard  Oil  Trust  certificates  transferable  on 
the  books  of  the  trustees.  And  by  virtue  of  tlie  agreement  the 
parties  so  surrendering  their  bonds  and  stocks  for  such  certificates 
became  the  beneficiaries  under  the  trust,  as  did  also  the  transferees 
of  such  certificates.  The  par  value  of  the  certificates  which  have 
been  so  issued  from  time  to  time  by  the  trustees  exceeded  $90,- 
000,000.  And  they  have  a  regular  market  value  and  are  dealt  in 
in  the  open  market  in  the  city  of  New  York,  and  were  at  the  time 
of  the  commencement  of  this  action  held  in  considerable  amoimts 
by  many  persons  who  were  transferees  thereof  and  not  parties  to 
such  agreement.  One  of  the  objects  of  the  agreement  creating  the 
trust  was  to  secure  to  the  trustees  the  general  supervision,  so  far 
as  practicable,  of  the  affairs  of  the  various  corporations,  limited 
partnerships  and  manufactories  coming  within  the  adoption  of  the 
agreement. 

The  above  is  a  statement  substantially  of  facts  alleged  in  the 
complaint  and  admitted  by  the  answer.  It  further  appears  by  the 
evidence  and  was  also  found  by  the  court  that  on  or  about  October 
14,1886,  the  plaintiff  purchased  in  the  open  market  in  the  city  of 
New  York,  Standard  Oil  Trust  certificate  No.  1987  for  five  shares 
of  stock  duly  issued  to  one  L.  B.  Mallaby  by  the  trustees  and  paid 
for  it  $190  per  share  in  cash,  and  the  certificate  was  thereupon 
transferred  to  him  by  Mallaby. 

The  following  is  a  copy  of  the  certificate  and  of  the  transfer 
endorsed  upon  it,  to  wit : 

"  Shares  $100  each. 

"  Standard  Oil  Trust, 
"  Number  1986.  Shares  5. 

"  This  is  to  certify  that  L.  B.  Mallaby  is  entitled  to  five  shares 
in  the  equity  to  the  property  held  by  the  trustees  of  the  Standard 
Oil  Trust,  transferable  only  on  the  books  of  said  trustees  on  sur- 
render of  this  certificate.  This  certificate  is  issued  upon  condition 
that  the  holder  or  any  transferee  thereof  shall  be  subject  to  ail  the 
provisions  of  the  agreement  creating  said  trust  and  the  by-laws 
adopted  in  pursuance  of  said  agreement  as  fully  as  if  he  had 
signed  the  said  trust  agreement. 

"  Witness  the  hands  of  the  president,  secretary  and  treasurer 
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of  the  board  of  trustees  this  25th  day  of  August,  A.D.,  1885,  at  the 
city  of  New  York. 

"  WM.  ROCKFELLER,  V.  President. 

"  J.  F.  FREEMAN,  A,  Treasurer. 
"  H.  M.  Flagler,  Secretary,'* 

Upon  the  back  is  the  following,  to  wit : 

**  For  value  received  I  hereby  sell  and  transfer  to  George  Rice,  \ 
of  Marietta,  Ohio,  five  shares  of  the  Standard  Oil  Trust  standing  J 
in  my  name  on  the  books  of  said  trust.  And  I  hereby  irrevocably 
appoint  said  George  Rice  my  attorney  to  make  the  necessary  trans- 
fer upon  the  books  of  said  trust  in  accordance  with  the  regulations 
thereof  and  upon  the  conditions  expressed  on  the  face  of  this 
certificate.  L.  B.  MALLABY.     / 

"  Dated,  August  26,  1885. 

"  In  presence  of  C.  F.  Streightoff." 

After  this  purchase  and  prior  to  June  20,  1887,  a  stock  dividend 
was  declared  by  the  trustees  amounting  to  one  share  of  stock  for 
every  five  shares  outstanding,  and  certificate  No.  3057  for  one 
share  of  the  Standard  Oil  Trust  stock  was  thereupon  issued  to 
Mallaby,  who,  about  June  20,  1887,  transferred  it  to  the  plaintiff. 
This  certificate  and  transfer  endorsed  upon  it  are  in  form  the  same 
as  those  above  set  forth.  And  on  January  20,  1888,  the  plaintiff, 
at  the  office  of  the  trustees  in  the  city  of  New  York,  made  a  formal 
written  demand  for  the  transfer  to  him  of  such  six  shares  upon 
surrender  of  the  certificates,  which,  with  the  transfers  thereon 
endorsed,  he  then  exhibited.  The  following  is  a  copy  of  the  writ- 
ten demand : 

"  To  the  Standard  Oil  Trust,  No.  26  Broadway,  New  York,  and 
its  trustees,  officers,  and  agents : 

**  You  will  take  notice  that  I  am  the  legal  owner  of  certificate 
number  1987  for  five  shares,  and  certificate  number  3057  for  one 
share  in  the  equity  to  the  property  held  by  the  said  trustees  of  the 
said  Standard  Oil  Trust,  and  that  each  of  said  certificates  was 
issued  to  L.  B.  Mallaby,  and  has  been  duly  transferred  by  him  to 
me,  said  original  certificates  and  transfers  being  herewith  exhib- 
ited to  you.  I  hereby  offer  to  surrender  to  you  said  certificates 
on  receiving  the  new  certificate  hereinafter  referred  to,  and  do 
demand  that  you  forthwith  transfer  said  six  shares  to  me  on  the 
books  of  said  trustees  of  the  Standard  Oil  Trust,  and  issue  to  me 
a  new  certificate  therefor  in  my  name.  GEORGE  RICE. 

"  Dated,  New  York,  Januar)'  20,  1888." 
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The  transfer  to  the  plaintiflF  on  the  books  was  refused,  and  this 
action  followed. 

Further  facts  appear  in  opinion. 

Edward  T.  Bartlett  for  appellant. 

Joseph  H.  Choate  and  Wm.  V.  Rowe  for  respondents. 

Bradley,  J.  The  defense  is  founded  upon  the  propositions  ( i ) 
that  the  plaintiff  failed  to  prove  that  he  was  a  beneficiary  under 
the  Standard  Oil  Trust  agreement,  or  entitled  to  become  such  by 
means  of  transfer  upon  the  books  of  the  shares  represented  by  the 
certificates  held  by  him,  and  (2)  that  he  is  not  seeking  such  rela- 
tion in  good  faith,  but  for  purposes  hostile  to  the  trust,  and  for 
that  reason  is  not  entitled  to  the  aid  of  the  equitable  powers  of  the 
court  in  that  behalf. 

The  Standard  Oil  Trust  represents  a  voluntary  association.  It 
was  created  by  agreement  of  the  stockholders  of  various  corpora- 
tions and  others  engaged  or  interested  in  a  certain  enterprise,  and 
the  several  branches  of  business  connected  with  and  incidental  to 
it.  The  effect  of  its  creation  is  the  concentration  of  supervisory 
power  in  nine  trustees,  whose  certificates  of  the  trust  are  taken 
in  place  of  the  stock  and  bonds  of  the  several  corporations.  The 
characteristic  feature  of  it  is  in  the  voluntary  surrender  and  con- 
trol of  the  management  of  the  business  of  those  corporations,  and 
in  the  fact  that  for  its  continuance  it  has  the  capacity  of  succession. 
The  agreement  constituted  not  a  partnership,  but  a  trust  in  behalf 
of  the  beneficiaries.  And  while  it  is  not  a  corporation,  it,  by  the 
agreement,  took  some  of  the  attributes  of  a  corporation  in  so  far 
that,  through  its  trustees,  certificates  of  shares  in  the  equity  to  the 
property  held  by  them  were  issued,  and  were  transferable  in  like 
manner  apparently  as  are  those  of  corporations.  They  are  trans- 
ferable on  the  books  of  the  trustees,  and  until  that  is  done,  it  is 
said  that  the  holder  is  not  a  beneficiary  of  the  trust.  And  it  is 
further  urged  that  it  does  not  appear  that  the  plaintiflF  is  entitled 
to  that  relation,  because  the  right  to  transfer  upon  the  books  de- 
pends upon  the  provisions  of  the  agreement  and  by-laws  and 
compliance  with  them  in  that  respect,  and  as  they  were  not  put  in 
evidence,  the  conditions  requisite  for  the  purpose  do  not  appear. 
It  is  true  that  the  burden  was  with  the  plaintiff  to  show  that  he 
was  entitled,  within  the  meaning  of  the  agreement  and  by-laws, 
to  the  relation  of  a  transferee  or  beneficiary,  and  to  have  it  per- 
fected by  transfer  on  the  books.  The  fact  that  the  shares  were 
transferable  and  were  for  sale  in  the  open  market,  enabled  the 
plaintiff  tb  become  the  holder  of  those  he  did  purchase.  It  may  be 
observed  that,  by  the  terms  of  the  certificates,  the  shares  appear 
to  have  been  "  issued  upon  condition  that  the  holder,  or  any  trans- 
feree thereof,  shall  be  subject  to  all  the  provisions  of  the  agree- 
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ment  creating  said  trust,  and  of  the  by-laws  adopted  in  pursuance 
of  said  agreement  as  fully  as  if  he  had  signed  the  said  agreement/' 
This  relation  of  holder  was  given  the  plaintiff  when  he  became 
such  by  taking  the  transfer  from  Mallaby.  It  is  said  that  this  does 
not  constitute  him  a  transferee,  and  that  transfer  on  the  books  was 
essential  to  that  relation  and  to  make  him  a  beneficiary.  By  the 
terms  of  the  certificate,  the  holder  and  transferee  are  alike  subject 
to  the  provisions  of  the  agreement  upon  which  the  trust  is  founded. 
But  to  give  him  the  character  of  transferee  for  the  purposes  of 
recognition  by  the  trust  the  transfer  on  the  books  is  requisite  inas- 
much as  the  shares  are  transferable  only  upon  them.  This  is  for 
the  benefit  and  protection  of  the  trust.  Bank  of  Utica  v.  Smalley, 
2  Cow.  770.  The  holder,  as  between  him  and  his  assignor,  hav- 
ing the  title,  would  seem  in  some  sense  to  be  a  beneficiary  of  the 
trust  since  he  is  subject  to  all  the  provisions  of  the  agreement  on 
which  it  is  founded  and  its  by-laws. 

The  allegations  in  the  complaint  of  what  purport  to  be  the  na- 
ture, purpose  and  effect  of  the  agreement,  are,  by  the  defendant's 
answer,  admitted.  The  fact  thus  appears  that  the  shares  are  trans- 
ferable on  the  books  of  the  trustees.  From  that  arises  the  infer- 
ence that  the  conditions  were  applicable  alike  to  all  purchasers 
and  holders.  And  this  quality  of  the  shares  is'  recognized  by  the 
terms  of  the  certificate  and  of  the  blank  indorsement  for  trans- 
fer upon  the  back  of  and  accompanying  it,  in  which,  when  filled 
out,  appears  the  name  of  the  person  designated  by  the  transferer 
as  his  attorney  to  make  the  necessary  transfer  upon  the  books  of 
the  trust  in  accordance  with  the  regulations  thereof,  and  upon 
the  conditions  expressed  in  the  certificate.  Those  conditions  are 
that  the  transferee  shall  be  subject  to  all  the  provisions  of  the 
agreement  creating  the  trust,  and  of  the  by-laws  adopted  pur- 
suant to  it.  The  quality  of  transferability  given  to  the  shares 
would  seem  to  import  the  right  to  make  it  effectual  by  transfer  on 
the  books,  as  that  is  treated  as  essential  to  accomplish  it.  And 
when  the  plaintiff  applied  to  have  it  done  it  may,  in  view  of  what 
appears  in  the  indorsement  upon  the  certificate  as  well  as  in  it,  be 
assumed  that  he  sought  to  have  the  transfer  made  to  him  upon  the 
books  of  the  trust  "  in  accordance  with  the  regulations  thereof," 
and  upon  the  conditions  in  the  certificate.  They  seem  to  relate 
to  the  manner  and  effect  of  doing  it,  and  not  to  the  right  to  have 
it  done.  And,  therefore,  when  the  essential  fact  of  the  transfer- 
ability of  the  shares  and  the  general  nature  and  purpose  of  the 
trust  as  created  by  the  agreement  were  made  to  appear,  as  they 
did  by  the  admitted  allegations  of  the  complaint,  there  was  noth- 
ing wanting  in  the  evidence  to  establish  the  right  of  a  holder  of 
shares  to  effectually  become  a  transferee.    And  it  cannot  be  pre- 
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sumed  that  there  were  in  the  agreement  any  negative  provisions 
qualifying  such  apparent  right.  If  there  were  any  such  it  was  for 
the  defendants  to  make  it  appear. 

In  Burrall  xk  Bushwick  R.  R.  Co.,  75  N.  Y.  211,  the  question 
arose  upon  demurrer  to  the  complaint,  which  did  not  allege  any 
facts  tending  to  show  that  transfer  of  shares  of  stock  on  the  books 
of  the  company  was  requisite  to  perfect  it,  and  it  was  held  that  if 
it  was  not,  no  transfer  upon  them  was  necessary  for  such  purpose. 
The  defendants  here  claim  that  the  holder  of  shares  in  the  trust 
is  not  entitled  to  recognition  as  such,  or  as  transferee,  until  trans- 
fer is  made  on  their  books,  and,  accordingly,  it  appears  that  they 
declined  to  treat  him  as  a  beneficiary  for  the  purpose  of  receiving 
dividends  upon  the  shares  he  had  purchased,  but  paid  them  to 
Mallaby,  who  was  named  in  the  certificate  as  such,  and  as  the  con- 
sequence the  plaintiff  was  not  permitted  to  take  any  dividends  or 
rights  as  holder  of  the  shares  otherwise  than  through  him.  The 
denial  of  the  right  to  transfer  upon  the  books  is  not  consistent 
with  the  transferable  quality  of  the  shares,  which  imports  that  the 
purchaser  taking  an  assignment  of  them  in  a  duly  formal  man- 
ner has  the  right  to  become  a  transferee  within  the  meaning  of  the 
agreement  upon  which  the  trust  was  formed.  And  it  is  difficult 
to  see  any  substantial  distinction  in  that  respect  between  a  holder 
of  such  shares  and  of  those  of  a  corporation,  which  are  transfer- 
able only  upon  its  books.  In  such  case  it  is  within  the  equitable 
power  of  the  court  to  compel  such  transfer  to  be  made.  Cushman 
V,  Thayer  M.  J.  Co.,  76  N.  Y.  365.  And  unless  some  further 
reason  appears  for  the  denial  of  such  right  the  plaintiff  was  en- 
titled to  such  relief  in  this  action. 

It  is  evident  from  what  appears  that  the  ground  of  the  refusal 
of  the  defendants  to  grant  the  plaintiff's  request  to  make  the  trans- 
fer on  the  books  was  personal  to  him.  And  they,  among  other 
matters,  by  their  answer  charge  in  effect  that  the  plaintiff,  as  com- 
petitor of  the  companies  whose  stock  is  held  by  the  defendants  in 
trust,  in  the  business  of  manufacturing  and  dealing  in  oil  prod- 
ucts, is  hostile  to  them,  and  that  his  demand  for  transfer  of  his 
shares  on  the  books  of  the  defendants  is  not  in  good  faith,  but 
that  he  seeks  to  vex  and  harass  them.  Upon  that  subject  the  trial 
court  found  that  since  in  1876  the  plaintiff  has  been  a  competitor 
and  rival  of  the  constituent  corporations  of  the  Standard  Oil 
Trust,  and  since  its  creation  he  has  been  such  of  the  trust  in 
the  business  of  oil  refining,  and  has  maintained  a  hostile  attitude 
and  been  engaged  in  hostile  transactions  and  proceedings  toward 
those  companies,  the  trusTahd  the  defendants  as  trustees ;  that  he 
believes  an  oil  trust  ought  not  to  exist,  and  is  opposed  generally 
to  trusts  of  that  character ;  and  that  since  that  time  to  the  com- 
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mencement  of  this  action  he  has  been  prosecuting  or  aiding  in 
prosecuting  litigations  and  proceedings  in  courts  as  well  as  be- 
fore the  Interstate  Commerce  Commission,  and  before  an  investi- 
gating committee   in   Congress,   directed   mainly   and   in   effect 
against  such  corporations  or  the  trust  for  the  purpose  of  securing 
from  the  railroads  what  he  considered  equal  rates  with  those  cor- 
porations and  such  trust  for  carrying  his  products.    The  court  also 
found  that  the  plaintiff  "  having  for  ten  or  more  years  been  en- 
gaged in  the  oil  refining  business  at  Marietta,  Ohio,  had  suffered 
from  discrimination  in  freight  rates  for  the  transportation  of  oil 
by  various  railroad  companies  against  him  and  in  favor  of  his 
competitors  in  the  trade;  that  the  litigations  instituted  by  him 
before  the  Interstate  Commerce  Commission  against  a  number  of 
railroad  companies  were  conducted  by  the  plaintiff  in  good  faith 
and  for  his  protection  from  unjust  discrimination  against  him  on 
freight  charges  by  them  in  such  transportation;  and  that  in  quo 
liiorranio  suits  of  the  State  of  Ohio  against  certain  named  rail- 
road companies  it  was  found  as  a  fact  and  determined  by  the  ref- 
eree in  each  of  them  that  a  discrimination  in  freight  rates  for 
transportation  of  oil  existed  greatly  to  the  injury  of  the  business  of 
the  plaintiff  in  this  action ;  and  that  his  connection  with  those  suits 
'*  was  in  good  faith  wholly  justifiable  and  in  the  protection  of  his 
legal  rights."    The  facts  so  found  by  the  court  in  the  present  ac- 
tion had  the  support  of  evidence.    And  it  also  appears  that  the 
plaintiff  proposed  and  offered  to  sell  his  oil  property  and  works 
to  the  defendants  for  a  sum  greatly  in  excess  of  their  value,  and 
that  in  December  prior  to  the  creation  of  the  trust  he  published  a 
severe  pamphlet  against  the  Standard  Oil  Co.,  which  became  one 
of  the  constituent  companies  of  the  trust.    In  this  publication  he 
manifested  his  hostility  to  the  company  for  reasons,  as  expressed 
in  it,  having  relation  to  its  rival  business  methods,  which  he 
charged  were  conducted  in  a  manner  and  with  a  purpose  to  injure 
and  oppress  him  in  his  business  of  like  character.    In  view  of  all 
these  facts  it  is  urged  by  the  defendants  that  the  motives  of  the 
plaintiff  in  seeking  to  become  a  recognized  member  of  the  associa- 
tion and  beneficiary  of  the  trust,  were  such  as  to  justify  the  re- 
fusal to  permit  him  by  transfer  of  his  shares  on  its  books  to  take 
such  relation  to  it.    The  question  of  motive  of  the  plaintiff  so  far 
as  it  had  any  essential  bearing  in  the  case  was  one  of  fact.    And 
upon  that  subject  the  plaintiff  testified  that  he  had  no  hostile  pur- 
pose in  purchasing  the  shares  and  in  seeking  a  transfer  of  them 
on  the  books,  but  that  it  was  his  "  idea  if  possible  to  become  a 
record  stockholder  in  order  to  enjoy  the  ordinary  legal  rights  of  a 
stockholder.'*    And  the  trial  court  determined    that    there    was 
nothing  in  the  relations  of  the  plaintiff  to  the  defendants  and  the 
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trust  that  should  prevent  such  transfer  on  the  books  of  the  de- 
fendants. The  plaintiff  purchased  the  shares  in  the  trust  with 
his  own  money,  and  he  represents  no  interests  or  purposes  other 
than  his  own  in  this  action.  His  claim  is  founded  upon  a  right  of 
property  lawfully  acquired.  He,  as  holder,  became  subject  to  the 
agreement  by  which  the  trust  was  created  and  its  by-laws,  and 
if  the  transfer  to  him  is  perfected  he  will  necessarily  continue  in 
such  relation  of  subjection  to  them.  When  no  discretionary  power 
is  reserved  to  that  effect  there  is  not,  nor  should  there  be  any  rule 
of  law  which  will  enable  a  corporation  or  company  whose  stock  is 
on  sale  in  the  open  market  to  so  discriminate  between  hona  fide 
purchasers  who  invest  money  in  it  for  their  own  benefit,  as  to  deny 
to  some  of  them  the  right  to  make  their  title  effectual  for  recogni- 
tion by  the  company  in  the  manner  provided  by  it  for  that  pur- 
pose. The  perfection  in  such  case  of  the  transfer  is  one  of  appar- 
ent right  incident  to  the  purchase,  and  which  the  holder  who  thus 
acquires  the  stock  in  the  market  is  permitted  to  assume  will  be 
effectuated.    Weston's  Case,  L.  R.  4  Ch.  App.  20. 

A  discretion  in  that  respect  when  given  or  reserved  by  the 
articles  under  or  pursuant  to  which  the  company  is  organized  or 
in  any  manner  requisite  to  vest  the  power  in  those  charged  with  its 
executive  duties  may  be  effectually  exercised.  In  re  Stranton,  etc., 
Co.,  L.  R.  16  Eq.  Cas.  599;  7  Moak,  581 ;  Moffatt  v,  Farquhar, 
L.  R.  7  Ch.  Div.  591 ;  23  Moak,  731. 

In  the  present  case  no  such  discretionary  powers  seem  to  have 
been  vested  in  the  trustees.  And  the  purchase  of  the  stock  was 
open  to  the  plaintiflF  and  fairly  made  by  him.  Attached  to  it  was  the 
quality  of  transferabihty,  and  with  it  was  presumptively  the  right 
of  the  beneficial  holder  to  have  recognition  as  such  by  means  of 
transfer  to  him  on  the  books  of  the  trust.  And  this  was  essential 
to  the  protection  of  his  rights  derivable  from  the  title.  The  rem- 
edy sought  by  the  plaintiff  is  within  the  equitable  powers  of  the 
court,  and  is  founded  upon  an  indubitable  title,  as  between  him 
and  his  vendor,  and  a  right  in  property.  In  such  case  it  is  diffi- 
I  cult  to  see  that  motive  legitimately  becomes  a  subject  of  considera- 
tion unless  the  relief  in  view  may  for  that  reason  result  unjustly  to 
others  in  whose  behalf  it  is  resisted,  or  to  the  prejudice  of  their 
legal  rights.  Bloxam  v.  Metropolitan  Ry.  Co.,  L.  R.  3  Ch.  App. 
337 ;  Ramsey  v,  Gould,  57  Barb.  398,  and  cases  there  cited.  And 
how  that  could  be  the  consequence  is  not  evident.  The  transfer  on 
the  books  to  the  plaintiflF  does  not  change  the  identity  of  the  shares, 
but  merely  substitutes  for  one  another  beneficiary,  and  the  latter 
is  subject  to  the  trust  agreement  and  by-laws.  It  is  true  that 
equitable  considerations  not  recognized  in  courts  of  law  may  con- 
trol results  in  courts  of  equity.    And  while  in  the  granting  of  relief 
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there  is  in  some  sense  matter  of  discretion,  it  is  not  an  arbitrary 
or  capricious,  but  a  sound  judicial  discretion  controlled  by  estab- 
lished principles  in  equity  and  exercised  in  view  of  the  circum- 
stances in  each  case.  3  Pom.  Eq.  Jur.  §1404.  The  party  seeking 
relief  must  come  into  court  with  clean  hands,  as  such  maxim  is  un- 
derstood in  its  application  to  that  relation.  If,  for  instance,  he 
appears  there  under  false  colors  his  complaint  may  for  that  reason 
be  dismissed.  Such  was  the  case  of  Forrest  v,  Manchester,  etc., 
Ry.  Co.,  4  De  G.,  F.  &  G.  126.  There  a  party  filed  his  bill  in  be- 
half of  himself  and  all  other  shareholders  of  the  defendant  com- 
pany to  restrain  it  from  running  its  vessels,  etc.  It  appeared  at 
the  trial  that  he  was  also  a  shareholder  in  a  rival  company ;  that 
by  its  direction  he  instituted  the  suit,  and  by  it  was  indemnified 
against  costs.  The  bill  was  dismissed;  and  on  review  the  Lord 
Qiancellor,  in  holding  that  the  bill  was  an  imposition  on  the  court 
and  sustaining  its  dismissal,  said :  "  It  is  not  that  they  persuaded 
him  to  institute  the  suit,  not  that  they  instigated  the  suit,  but  that 
the  directors  of  the  other  company  have  directed  the  suit,  and  are 
to  indemnify  the  plaintiff  against  the  costs  of  it.  To  use  a  familiar 
expression,  the  plaintiff  is  the  puppet  of  that  company."  And  he 
added :  "  I  have  nothing  to  do  with  the  motives  of  plaintiffs  suing 
in  this  court.  If  they  come  here  in  a  bona  fide  character,  the  rea- 
son of  their  coming  here  is  a  matter  beyond  the  province  of  a 
court  of  justice  to  inquire  into."  In  the  present  case  the  plaintiff's 
claim  to  relief  is  founded  upon  his  own  title  to  the  shares  in  ques- 
tion, and  the  action  was  instituted  and  prosecuted  solely  for  his  own 
benefit.  The  relief  by  way  of  transfer  of  his  stock  upon  the  books 
of  the  trust  is  not  of  itself  unconscionable.  Nor  is  it  seen  how  it 
can  be  prejudicial  to  any  legal  rights  of  the  defendants  or  any 
other  beneficiar}%  It  is  not  so  much  to  the  perfected  title  in  the 
plaintiff  of  the  shares  that  the  plaintiffs  object  as  it  is  to  the 
relation  which  he  will  as  the  consequence  of  the  transfer  on  the 
books  take  to  the  trust,  nor  so  much  to  relief  in  his  behalf  as  in 
the  alleged  apprehension  of  consequences  which  may  follow  its 
execution.  And  those  are  dependent  upon  the  manner  he  may 
conduct  himself  in  that  relation,  whether  offensively  or  otherwise. 
Whether  the  plaintiff  would  seek  to  do  anything  other  than  that 
which  legitimately  pertained  to  the  right  of  a  stockholder  is  en- 
tirely speculative ;  and  it  is  not  seen  that  anything  more  than  that 
could  be  accomplished  by  him  in  such  relation.  The  objection  be- 
fore mentioned  might  be  made  against  any  holder  of  stock,  and 
the  reason  for  its  support  would  be  one  of  degree.  It  has  no  rela- 
tion to  the  plaintiff's  legal  right  founded  upon  his  title ;  but  the 
court  is  called  upon  to  make  inquiry  beyond  that  and  into  his 
motives  or  purposes  by  which  his  conduct  and  actions  toward 
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the  trust  may  be  influenced  if  he  becomes  its  recognized  bene- 
ficiary. As  said  by  a  learned  text  writer :  "  When  a  court  of 
equity  is  appealed  to  for  relief  it  will  not  go  outside  of  the  sub- 
ject-matter of  the  controversy,  and  make  its  interference  to  depend 
upon  the  character  and  conduct  of  the  moving  party,  in  no  way 
affecting  the  equitable  right  which  he  asserts  against  the  defend- 
ant, or  the  relief  which  he  demands."  i  Pom.  Eq.  Jur.  §  399.  As- 
suming that  there  may  be  reasons  for  denial  of  relief  in  an  action 
within  equitable  jurisdiction  there  sought,  and  founded  upon  un- 
questionable title  fairly  obtained,  they  must  be  such  as  to  make 
it  appear  that  the  relief  may  result  oppressively  or  to  the  undue 
prejudice  of  the  defendant.  In  the  case  at  bar  the  plaintiff's  title 
to  the  stock  derived  from  his  purchase  is  not  challenged  by  the 
I  evidence,  but  the  ground  of  the  defense  is  in  the  standing  of  the 
/  plaintiff  in  his  relation  to  the  trust,  of  which  the  defendants  are 
)  trustees.  And  this  is  based  upon  the  fact  that  his  was  an  attitude 
of  hostilitv  to  the  Standard  Oil  Co.,  and  after  its  creation  to  the 
Standard  Oil  Trust,  arising  out  of  rivalry  in  business.  This  may 
be  a  reason  for  making  his  recognition  as  a  beneficiary  undesir- 
able. But  while  there  may  be  an  inherent  power  or  discretion  in 
the  trustees  of  a  corporation  or  company  when  its  due  protection 
requires  or  justifies  it  to  decline  to  perfect  title  to  stock  by  trans- 
fer on  the  books,  it  cannot  be  supposed,  unless  the  power  is  duly 
reserved  to  or  conferred  upon  them,  that  they  are  for  that  purpose 
permitted  to  discriminate  between  bona  Ude  purchasers,  who  are 
owners  and  holders  of  its  stock  having  assignment  duly  and  in 
due  form  made  to  support  application  for  such  transfer.  And  in 
view  of  the  facts  found  by  the  trial  court  and  the  preponderance 
of  evidence,  as  we  view  it,  there  seems  to  be  no  sufficient  reason 
founded  upon  the  plaintiff's  relations  to  the  defendants  or  to  the 
trust  or  otherwise,  to  fairly  justify  a  denial  to  him  of  the  rights 
of  any  holder  in  good  faith  of  the  stock  of  the  trust. 

The  suggestion  that  the  plaintiff  should  not  have  equitable  relief 
because  he  has  an  adequate  remedy  at  law  for  damages  requires  no 
consideration,  as  that  question  does  not  appear  to  have  been  specif- 
ically raised  upon  the  trial  or  for  determination  of  the  trial  court. 

And  in  view  of  the  fact  that  the  shares  of  the  trust  were  un- 
qualifiedly transferable,  there  seems,  for  the  purposes  of  the  re- 
lief, to  be  no  practical  or  substantial  reason  to  distinguish  between 
them  and  those  of  a  corporation.  There  are  no  exceptions  requir- 
ing special  consideration.  These  views  lead  to  the  conclusion 
that  the  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  on  the  decision  of  the  Special  Term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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In  the  Supreme  Court  of  the  United  States,  October  xTerm,  '^^  ^^^r  ^^^'^ 

1880.  1         r^ 

[Reported  in  103  United  States  Reports  800.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  B.  Henderson  and  George  H,  Shields  for  the  appellant. 

A.  W.  Slayback  contra. 

Field,  J.,  delivered  the  opinion  of  the  court. 

The  questions  raised  in  this  case  are  important  to  owners  of 
shares  in  the  national  banks,  but  they  are  not  difficult  of  solution. 
The  delay  in  their  decision  has  been  caused  by  the  great  pressure 
of  business  upon  the  court,  and  not  from  any  doubt  as  to  their 
proper  disposition.  The  appellant,  the  complainant  below,  is  the 
receiver  of  the  National  Bank  of  the  State  of  Missouri,  appointed 
by  the  Comptroller  of  the  Currency  on  the  27th  of  June,  1877. 
The  bank  failed  on  the  20th  of  that  month.  The  defendant, 
James  H.  Britton,  was  its  president,  and  had  been  so  for  some 
years.  On  the  i6th  of  May,  1877,  and  for  some  time  previously, 
the  defendant  Laflin  was  a  stockholder  of  the  bank,  owning 
eighty-five  shares  of  full-paid  stock.  He  was  not  a  director  of 
the  l^nk,  nor  had  he  any  personal  knowledge  of  its  actual  finan- 
cial condition.  It  is  to  be  presumed  that  he  regarded  that  con- 
dition as  sound,  for  up  to  the  time  of  the  failure  he  continued  to 
deposit  funds  with  it  for  a  company  of  which  he  was  a  resident 
director  at  St.  Louis.  On  the  day  mentioned.  May  16,  1877,  he 
sold  his  eighty-five  shares  to  a  broker,  to  whom  he  delivered  his 
certificate  of  the  stock,  with  a  blank  power  of  attorney  indorsed 
thereon,  authorizing  the  attorney,  whose  name  might  be  subse- 
quently inserted  by  the  broker,  or  any  other  party  becoming  the 
owner  of  the  certificate,  to  transfer  it  on  the  books  of  the  bank  in 
such  form  and  manner  as  might  be  necessary  or  required  by  its 
regulations.  Laflin  did  not  at  the  time  know  for  whom  the  stock 
was  bought ;  information  on  the  subject  was  withheld  from  him. 
He  received  for  the  price  agreed  the  broker's  check  on  a  banking- 
house  in  St.  Louis,  which  was  paid  the  same  day  on  presentation. 
The  broker  was,  however,  in  fact  acting  for  Brittpn,  the  president 
of  the  bank,  who  represented  that  he  was  purchasing  for  himself 
or  for  a  party  whose  name  he  did  not  disclose.  There  was  no  in- 
timation that  he  was  making  the  purchase  for  the  bank  or  in  its 
interest.     He  gave  the  broker  his  individual  check  on  the  bank 
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for  the  price  of  the  stock,  which  was  paid  on  presentation.  Sub- 
sequently, but  on  the  same  day,  he  received  the  certificate,  and 
thereupon  directed  a  bookkeeper  in  the  bank,  named  Geralt,  to 
fill  up  the  power  of  attorney  with  his,  the  bookkeeper's  name,  and 
to  transfer  the  certificate  to  his,  Britton's  name,  as  trustee  on  the 
transfer  book  or  stock  register  of  the  bank,  which  was  according- 
ly done.  He  had  at  the  time,  to  his  individual  credit  at  the  bank, 
several  hundred  dollars  more  than  sufficient  to  meet  his  check. 
He  had  for  years  dealt  largely  on  his  own  account  in  its  stock, 
and  there  was  nothing  in  the  transaction  between  the  broker  and 
himself  to  awaken  suspicion  as  to  its  legality  or  propriety.  Some 
days  afterward,  on  the  29th  of  the  same  month,  at  an  election  of 
directors,  he  represented  and  voted  on  the  stock  purchased. 

It  appears,  however,  that  while  the  shares  stood  on  the  official 
stock  register  in  the  name  of  Britton  as  trustee,  without  stating 
for  whom  he  was  trustee,  the  transaction  was  entered  on  the  stock 
ledger  in  an  account  with  him  as  "  trustee  of  the  bank."  And 
by  his  directions  the  bookkeeper  credited  his  individual  account 
with  the  amount  of  the  check  given  for  the  shares,  and  charged 
the  same  amount  to  the  "  sundry  stock  account." '  In  other  words, 
the  entries  on  the  books — other  than  the  official  stock  register — 
showed  that  the  stock  was  purchased  by  Britton  for  the  benefit  of 
the  bank  and  paid  for  with  its  funds.  But  neither  Laflin  nor  the 
broker  had  any  notice  of  the  manner  in  which  the  transfer  was 
made,  or  of  the  entries  on  the  books  of  the  bank,  or  that  the  pur- 
chase had  been  made  with  its  funds.  The  bookkeeper,  Geralt, 
who  made  the  transfers  and  the  entries,  had,  however,  actual 
knowledge  of  the  facts. 

The  present  suit  is  brought  by  the  receiver  of  the  bank  to  set 
aside  the  purchase  of  the  eighty-five  shares,  to  compel  Laflin  to 
repay  the  money  received  and  Britton  to  retransfer  to  him  the 
shares  on  the  books  of  the  bank,  and  to  have  him  declared  to  be 
still  a  stockholder  in  respect  of  those  shares. 

The  statute  declares  that  the  capital  stock  of  every  national 
banking  association  shall  be  divided  into  shares  of  one  hundred 
dollars  each,  and  be  transferable  on  its  books  in  such  manner  as 
may  be  prescribed  by  its  by-laws  or  articles,  and  that  every  person 
becoming  a  stockholder,  by  such  transfer,  shall,  in  proportion  to 
his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder.  There  was  no  by-law  of  the  association  here  regulating 
transfers  of  its  shares,  but  each  certificate  of  stock  contained  this 
provision :  "  Transferable  only  on  the  books  of  the  said  bank,  in 
person  or  by  attorney,  on  the  return  of  this  certificate,  and  in  con- 
formity with  the  provisions  of  the  laws  of  Congress  and  the  by- 
laws which  may  be  in  force  at  the  time  of  such  transfer." 
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The  statute  also  declares  that  no  association  shall  be  the  pur- 
chaser of  any  shares  of  its  own  capital  stock,  unless  the  purchase 
be  necessary  to  prevent  a  loss  upon  a  debt  previously  contracted. 
The  purchase  by  the  bank,  through  its  president,  in  the  present 
case,  was  not  made  to  prevent  such  a  loss.  Lailin  was  not  in- 
debted to  the  bank  at  the  time  he  sold  his  shares.  The  receiver, 
therefore,  starting  with  the  conceded  fact  that  the  purchase  by 
the  bank  was  prohibited,  and  therefore  illegal  on  its  part,  seeks 
to  charge  Laflin  with  the  consequences  of  such  illegality,  as 
though  he  had  dealt  directly  with  the  bank,  or  had  known  at  the 
time  that  the  purchase  was  made  for  it.  He  assumes  such  knowl- 
edge by  Laflin  because  the  party  with  whose  name  the  blank 
power  of  attorney  was  filled,  to  make  the  transfer  of  the  certifi- 
cate of  stock,  was  cognizant  of  the  facts.  His  argument  is  sub- 
stantially this:  The  transfer  of  the  stock  is  not  complete  until 
made  on  the  books  of  the  bank,  and  the  attorney  who  made  it 
knew  that  the  purchase  was  by  the  bank  and  with  its  funds,  and 
his  knowledge  was  the  knowledge  of  Laflin. 

The  general  doctrine  that  the  principal  in  a  transaction  is 
chargeable  with  notice  of  matters  affecting  its  validity,  coming 
to  the  knowledge  of  his  agent  pending  the  proceeding,  is  not  ques- 
tioned. Had  Geralt,  the  bookkeeper,  been  appointed  by  Laflin 
to  make  the  sale,  and  had  he  in  negotiating  it  learned  the  facts  as 
to  the  purchase  and  use  of  the  funds  of  the  bank,  there  would  be 
ground  to  invoke  the  application  of  the  doctrine.  But  such 
was  not  the  position  of  Geralt  to  Laflin.  The  sale  was  consum-\ 
mated,  so  far  as  Laflin  was  concerned,  when  he  delivered  the  cer-> 
tificate,  with  the  power  to  transfer  it,  to  the  broker.  The  latter) 
did  not  mention  the  name  of  the  principal  for  whom  he  was  act- 
ing. He  declined  to  give  it.  Laflin  had  a  right,  therefore,  to. 
treat  him  as  the  principal,  and  if  he  was  competent  to  make  the  | 
purchase  the  sale  was  valid.  Shares  in  the  capital  stock  of  asso- 
ciations, under  the  national  banking  law,  are  salable  and  trans- 
ferable at  the  will  of  the  owner.  They  are,  in  that  respect,  like 
other  personal  property.  The  statute  recognizes  this  transfer- 
ability, although  it  authorizes  every  association  to  prescribe  the 
manner  of  their  transfer.  Its  powers  in  that  respect,  however, 
can  only  go  to  the  extent  of  prescribing  conditions  essential  to  the 
protection  of  the  association  against  fraudulent  transfers,  or  such 
as  may  be  designed  to  evade  the  just  responsibility  of  the  stock- 
holder. It  is  to  be  exercised  reasonably.  Under  the  pretense  of 
prescribing  the  manner  of  the  transfer,  the  association  cannot  clog 
the  transfer  with  useless  restrictions,  or  make  it  dependent  upon 
the  consent  of  the  directors  or  other  stockholders.  It  is  not 
necessary,  however,  to  consider  what  restrictions  would  be  within 
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its  power,  for  it  had  imposed  none.  As  between  Lailin  and  the 
broker,  the  transaction  was  consummated  when  the  certificate 
was  delivered  to  the  latter,  with  the  blank  power  of  attorney  in- 
dorsed, and  the  money  was  received  from  him.  As  between 
them,  the  title  to  the  shares  then  passed ;  whether  that  be  deemed 
a  legal  or  equitable  one  matters  not ;  the  right  to  the  shares  then 
vested  in  the  purchaser.  The  entry  of  the  transaction  on  the 
books  of  the  bank,  where  stock  is  sold,  is  required,  not  for  the 
translation  of  the  title,  but  for  the  protection  of  the  parties  and 
others  dealing  with  the  bank,  and  to  enable  it  to  know  who  are 
its  stockholders,  entitled  to  vote  at  their  meetings  and  receive 
dividends  when  declared.  It  is  necessary  to  protect  the  seller 
against  subsequent  liability  as  a  stockholder,  and  perhaps  also  to 
protect  the  purchaser  against  proceedings  of  the  seller's  creditors. 
Purchasers  and  creditors,  in  the  absence  of  other  knowledge,  are 
only  bound  to  look  to  the  books  of  registry  of  the  bank.  But 
as  between  the  parties  to  a  sale,  it  is  enough  that  the  certificate 
is  delivered  with  authority  to  the  purchaser,  or  any  one  he  may 
name,  to  transfer  it  on  the  books  of  the  company,  and  the  price  is 
paid.  If  a  subsequent  transfer  of  the  certificate  be  refused  by 
the  bank,  it  can  be  compelled  at  the  instance  of  either  of  them. 
Bank  v.  Lanier,  11  Wall.  369;  Webster  v.  Upton,  91  U.  S.  65 ; 
Bank  of  Utica  v,  Smalley,  2  Cow.  (N.  Y.)  770;  Gilbert  v,  Man- 
chester Iron  Co.,  II  Wend.  (N.  Y.)  627;  Commercial  Bank  of 
Buffalo  V,  Kortright,  22  id.  348 ;  Sargeant  v.  Franklin  Insurance 
Co.,  8  Pick.  (Mass.)  90. 

The  transferability  of  shares  in  the  national  banks  is  not  gov- 
erned by  different  rules  from  those  which  are  ordinarily  applied 
to  the  transfer  of  shares  in  other  corporate  bodies.     The  power 
of  attorney  indorsed  on  the  certificate  is  usually  written  or  print- 
ed, with  a  space  in  blank  for  the  name  of  the  attorney  to  be  in- 
serted, for  the  accommodation  of  the  purchaser.     The  subsequent 
filling  up  of  the  blank  by  him  with  another  name,  instead  of  his 
own,  as  it  may  suit  his  convenience,  does  not  so  connect  the  ven- 
1  dor  with  the  party  named  as  to  charge  him  with  the  latter's  knowl- 
/  edge  and  thus  affect  the  previous  transaction.     A  different  doc- 
trine would  put  a  speedy  end  to  the  signing  of  powers  of  attorney 
in  blank.     And  instruments  of  that  kind  are  of  great  convenience 
in  the  sale  of  shares  of  incorporated  companies,  and  are  in  con- 
stant use.    The  name  with  which  the  blank  may  be  subsequently 
/filled  up  by  the  purchaser  is  not,  in  practice,  regarded  as  affecting 
I  the  previous  sale  in  any  respect,  but  as  a  matter  which  concerns 
j  only  the  purchaser.    It  would  be  a  source  of  disturbance  in  busi- 
ness if  any  other  result  were  attached  by  the  law  to  the  proceeding. 
The  further  position  of  the  receiver,  that  the  assets  of  the  bank 
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constituted  a  trust  fund  for  the  benefit  of  its  creditors,  and  where 
wrongfully  diverted,  can  be  followed  in  whosesoever  hands  they 
can  be  traced,  may,  as  the  statement  of  a  general  doctrine,  be  ad- 
mitted. But  it  has  no  application  to  the  case  at  bar.  Here  no 
assets  of  the  bank  were  received  by  Laflin.  What  he  received 
came  from  the  broker,  the  only  person  with  whom  he  dealt  or 
whom  he  knew  as  principal  in  the  negotiation.  The  circum- 
stance that  the  purchase  was  actually  in  the  interest  of  the  bank — 
though  of  that  fact  the  broker  was  ignorant — cannot  affect  the 
latter's  character  as  principal,  so  far  as  Laflin  was  concerned, 
which  he  bore  in  the  negotiation. 

The  whole  transaction  on  the  part  of  Laflin  was  free  from  any 
imputation  of  fraud.  He  sold  his  shares  to  a  person  competent  to 
purchase  and  hold  them,  and  received  the  stipulated  price.  It  would 
be  a  perversion  of  justice  and  of  the  ordinary  rules  governing 
men  in  commercial  transactions  to  hold  the  sale,  under  such  cir- 
cmnstances,  vitiated  by  the  relations  of  the  purchaser  to  others, 
of  which  the  seller  had  no  knowledge,  or  any  grounds  to  entertain  j 
suspicion.  The  validity  of  the  sale  of  stock  cannot  be  made  to 
depend  upon  the  accident  of  the  immediate  purchaser,  or  of  the 
party  to  whom  he  may  transfer  the  certificate,  in  filling  up  the 
blank  in  the  power  of  attorney  with  the  name  of  a  person,  to  make 
the  formal  transfer,  who  is  acquainted  with  the  secret  interests 
of  others  in  the  shares  purchased.  The  validity  of  a  sale  and  its 
completeness  must  be  determined  by  the  relation  which  the  con- 
tracting parties  at  the  time  openly  bear  to  each  other. 

Of  course  the  whole  case  here  would  be  changed  if  the  sale  by 
Laflin  had  not  been  made  in  good  faith,  but  was  made  merely  to 
evade  his  just  responsibility  as  a  stockholder,  or  to  work  a  fraud 
upon  other  stockholders  or  creditors  of  the  bank.  ^ 

Decree  affirmed.  pyC  (^^JuJ^ 


WILLIAM  H.  ROBINSON,  Respondent,  v.  THE  NATION-  _ 

AL  BANK  OF  NEW  BERNE,  Appellant.     Ix c^J^^^uX^^  1^ 


In  the  Court  of  Appeals  of  New  York,  April  29,  1884. 

[Reported  in  95  New  York  Reports  637.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Fourth  Judicial  Department,  entered  upon  an  order 
made  April  14,  1883,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  the  report  of  a  referee. 

This  action  was  brought  against  defendant,  a  corporation  or- 
ganized under  the  National  Banking  Act,  to  recover  certain  divi- 
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dends  alleged  to  have  been  declared  and  unpaid  upon  sixty-one 
shares  of  its  stock  owned  by  plaintiff. 

Plaintiff  claimed  as  assignee  of  said  stock. 

The  National  Banking  Act  provides  (U.  S.  R.  S.,  §  5193)  that 
the  capital  stock  of  a  corporation  organized  under  it  shall  be 
"  transferable  on  the  books  of  th^a-ssQciation  in  such  manner  as 
may  be  prescribed  in  the  by-laws  or  articles  of^^spciatinn." 

Defendant's  by-laws  contain  this  provision :  **The  stock  of  this 
bank  shall  be  assignable  only  on  the  books  of  this  bank  subject  to 
the  restrictions  and  provisions  of  the  act,  and  a  transfer  book  shall 
be  kept  in  which  all  assignments  and  transfers  of  stock  shall 
be  made." 

The  further  material  facts  are  stated  in  the  opinion. 

A,  R.  Dyett  for  appellant. 

T.  C.  Cronin  for  respondent. 

Finch,  J.  The  question  here  respects  the  plaintiff's  right  to  re- 
cover dividends  declared  upon  sixty-one  shares  of  the  capital  stock 
of  the  Bank  of  New  Berne.  These  shares  became  the  property  of 
one  Satterlee,  who  owned  fifty  of  them  in  January,  1867,  and  the 
remaining  eleven  in  May,  1869,  all  of  which  stood  in  his  name 
upon  the  stock  ledger  of  the  bank,  whose  certificates  he  held  as 
owner.  Previous  to  July,  1869,  Satterlee  for  a  good  and  valuable 
consideration,  by  an  instrument  in  writing,  sold  and  assigned  these 
shares  to  Anthony  S.  Hope  and  transferred  to  him  the  certificates. 
At  the  date  last  named,  Hope  sent  to  the  defendant  corporation 
such  stock  certificates  and  their  assignment  to  him,  and  demanded 
a  transfer  upon  the  books  of  the  bank.  The  defendant  refused  and 
sent  back  to  Hope  the  assignments  and  certificates. 

We  stop  at  this  point  to  determine  the  legal  rights  of  the  parties 
s  established  by  what  had  occurred.  Hope  had  become  the 
owQerof  the  stock  as  against_Satterlee  and  as  againstJheJ)ank. 
By  tliel[5i>igiiuieiil  and  Cransfer  of  thecertificates  ne  nad  obtamec 
the  entire  legal  and  equitable  title.  McNeil  v.  The  Tenth  Nat. 
Bk.,  46  N.  Y.  331 ;  7  Am.  Rep.  341.  Of  this  fact  the  bank  had 
notice,  and  it  became  its  duty  to  make  the  transfer  requested  on 
the  books.  Its  refusal  was  a  wrong  from  which  no  right  could 
spring.  Thereafter  the  bank  was  bound  to  recognize  Hope's  title 
exactly  as  if  it  had  done  its  duty  and  made  the  transfer  on  its* 
books.  The  requirement  of  a  registry,  existing  only  for  its  own 
protection  and  convenience,  must  be  deemed  waived  and  non-es- 
sential when  it  wrongfully  refuses  to  obey  its  own  rule.  Isham  v. 
Buckingham,  49  N.  Y.  220;  Billings  v.  Robinson,  94  id.  415.  In 
Johnson  v.  Laflin,  17  Alb.  L.  J.  146,  the  United  States  Circuit 
Court  said  of  a  sale  by  transfer  of  the  certificates,  "  that  the  trans- 
action between  Laflin  and  Britton  was  complete  without  registra- 
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tion  of  the  transfer,  and  that  it  is  equally  complete  as  to  the  bank 
unless  the  bank  had  some  valid  reason  for  refusing  to  register  the 
transfer."  And  such  must  necessarily  be  the  rule  unless  the  arbi- 
trary consent  or  refusal  of  the  bank  is  to  determine  the  validity  of 
a  sale  which  it  merely  requires  to  be  registered.  As  easily  might 
it  be  said  that  the  consent  of  a  county  clerk  or  register  was  essen- 
tial to  the  operative  force  of  an  executed  deed. 

\Vhile  Hope  was  thus  absolute  owner  as  against  the  bank,  the 
latter  sued  Satterlee,  and  upon  an  attachment  seized  and  sold 
Hope's  stock,  the  Bank  of  Raleigh  becoming  the  purchaser.  It  is 
not  easy  to  see  how  that  bank  can  be  deemed  a  bona  Ude  purchaser, 
or  acquired  any  right  in  the  property  of  Hope  by  an  attachment 
against  Satterlee ;  but  assuming  the  possibility  of  such  a  result  as 
flowing  from  the  condition  of  the  registry  (Fisher  v.  Essex  Bk., 
S  Gray,  380),  yet  it  seems  to  us  wholly  immaterial  what  rights  the 
Bank  of  Raleigh  acquired,  either  as  against  the  Bank  of  New 
Berne  or  as  against  Hope.  No  such  question  is  here.  What  oc- 
curred vested  in  Hope,  as  between  him  and  the  defendant,  the 
entire  legal  and  equitable  title  in  the  shares  as  perfectly  as  if  the 
transfer  demanded  had  been  made.  The  defendant  corporation  1 
cannot  set  up  its  own  wrongful  act  to  defeat  the  title  which  passed,  j 
After  as  well  as  before  the  sale  to  the  Bank  of  Raleigh,  Hope  re- 
mained the  owner,  as  between  him  and  the  Bank  of  New  Berne, 
and  entitled  to  have  and  receive  the  dividends  declared  upon  sixty- 
one  shares,  and  what  the  bank  did,  or  what  obligations  it  incurred 
to  the  Bank  of  Raleigh,  in  no  respect  altered  its  duty  and  liability 
to  Hope. 

The  latter,  thus  remaining  the  owner  of  the  stock  as  against  the 
defendant,  transferred  it  by  delivery  and  assignment  of  the  cer- 
tificates to  the  present  plaintiff.  While  Hope  remained  owner 
dividends  amounting  to  $3599  on  sixty-one  shares  were  declared, 
and  while  plaintiff  was  owner  further  dividends  amounting  to 
$915  have  accrued,  and  for  this  last  amount  the  plaintiff  has  re- 
covered judgment.  A  further  question  is  raised  over  the  suffi- 
ciency of  plaintiflf's  demand  which  appears  to  have  been  for  divi- 
dends amounting  to  $6680,  and  so  very  much  too  large.  The  ref- 
eree found  upon  the  facts  that  no  demand  was  necessary,  and  the 
General  Term  affirmed  the  conclusion.  The  point  insisted  upon 
is  that  the  plaintiff  was  bound  to  demand  a  transfer  to  himself  on 
the  books  of  the  bank,  and  which  should  be  accompanied  by  notice 
of  the  transfer  of  the  certificates  to  him.  Why,  when  the  bank  had 
refused  to  transfer  the  stock  to  Hope  upon  its  books  when  he  de- 
manded it,  his  assignee  should  be  compelled  to  repeat  the  same 
process  in  the  face  of  that  refusal,  we  are  unable  to  see.  Hope 
would  not  have  been  bound  to  try  again,  but  could  have  sued  with- 
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out  a  new  request  and  all  his  rights  passed  to  his  transferee.  So 
that  the  question  comes  back  to  the  necessity  of  a  demand.  The 
case  principally  relied  on  by  the  appellant  is  Southwick  v.  First 
Nat.  Bk.,  84  N.  Y.  432.  The  case  is  not  at  all  pertinent.  There 
the  defendant  had  "  lawfully  and  innocently  received  the  draft 
and  the  money  paid  thereon."  He  was  not  and  could  not  be  put 
in  the  wrong  until  he  had  refused  restoration.  The  distinction 
was  drawn  in  Sharkey  v.  Mansfield,  90  N.  Y.  329 ;  43  Am.  Rep. 
161,  and  the  necessity  of  a  demand  denied  where  the  receipt  of  the 
money  was  a  conscious  wrong.  The  party  already  in  the  wrong 
would  only  become  more  so  by  a  refusal.  Here  the  defendant  had 
explicitly  disavowed  any  obligation  to  Hope  and  denied  his  owner- 
ship, and  caused  the  stock  to  be  sold  as  the  property  of  Satterlee. 
What  had  occurred  was  a  distinct  denial  of  Hope's  right  to  the 
stock  or  any  of  the  dividends.  After  such  a  denial  it  was  not 
needed  that  Hope  should  make  a  demand  to  put  the  defendant  in 
the  wrong,  for  it  already  stood,  deliberately  and  defiantly,  in  that 
attitude.  Its  action  was  equivalent  to  a  refusal  to  pay  any  one 
except  its  own  chosen  transferee,  whose  right  alone  it  recog^- 
nized.  Hope  himself  and  his  assignee  were  not  bound  to  make  a 
demand.  The  refusal  was  already  complete  by  the  defendant's 
own  action.  It  was  of  no  concern  to  whom  Hope  assigned,  for  the 
denial  of  his  right  was  a  denial  as  to  those  succeeding  to  that 
right.  The  defendant's  complaint  comes  to  no  more  than  this: 
that  having  once  refused  it  ought  to  have  a  new  opportunity  to  re- 
pent, solely  because  the  right  of  action  had  passed  to  a  new  owner. 
Our  conclusion  does  not  stand  upon  any  fancied  inability  of  the 
bank  to  pay  these  dividends,  or  even  to  deliver  sixty-one  shares 
of  stock,  but  upon  the  action  of  the  defendant  in  totally  repudi- 
ating the  whole  of  Hope's  rights. 

It  is  further  argued  that  plaintiff's  remedy  was  an  action  in 
equity  to  compel  a  transfer  on  the  books,  or  an  action  against  the 
bank  for  its  wrong  and  to  recover  the  damages  suffered.  That 
such  remedies  exist  does  not  alter  plaintiff's  right  to  pursue  that 
which  he  has  chosen.  Each  of  those  remedies  would  inevitably 
stand  upon  Hope's  ownership.  To  compel  the  bank  to  register  is 
to  concede  the  validity  of  the  transfer  and  found  a  right  upon  it, 
and  damages  could  only  be  awarded  to  the  extent  of  the  stock  and 
dividends  on  the  same  theory.  And  if,  as  we  have  said,  Hope  be- 
came the  absolute  owner  as  between  himself  and  the  bank,  he  must 
be  awarded  the  right  of  an  owner,  whatever  other  remedies  exist. 
The  condition  the  defendant  may  find  itself  in  we  need  not  con- 
sider.   There  are  always  consequences  of  a  wrong  to  a  wrong-doer. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.    Judgment  affirmed. 
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JOHN  R.  JOSLYN  v.  ST.  PAUL  DISTILLING  COMPANY, 


Impleaded,  etc. 


In  the  Supreme  Court  of  Minnesota,  July  22,  1890.  '  so**  * 

[Reported  in  44  Minnesota  Reports    183.] 

i¥ppEAL  by  the  defendant  corporation  (impleaded  with  George 
W.  Hicks  and  hizzie  M.  Hicks,  his  wife,  who  appeared  and 
answered)  from  a  judgment  of  the  District  Court  for  Ramsey 
County,  where  the  action  was  tried  by  Otis,  J. 

Lusk  &  Burnt  for  appellant. 

William  G,  White  for  respondent.  > 

Collins,  J.  At  the  commencement  of  this  action  one  of  the 
defendants,  Lizzie  M.  Hicks,  appeared  on  the  books  of  the  de- 
fendant corporation  to  be  the  owner  of  shares  of  its  corporate 
stock  of  the  par  value  of  $30,000.  There  had  previously  been  is- 
sued to  her,  and  in  her  name,  a  certificate  representing  and  evi- 
dencing these  shares,  in  which  was  the  usual  clause  and  recital 
that  the  stock  was  * 'transferable  only  on  the^books  of  the  com- 
pany,  on  the  indorsement  andsurrender  of  this^ertificate.*'  The 
objecToflTiis  action  was  to  compel  the  defendant  corporation  to 
cancel  the  certificate  to  the  extent  of  $15,000,  and  to  issue  its  cer- 
tificate to  plaintiff  for  that  amount  of  its  corporate  stock,  upon 
the  ground  that  to  that  extent  the  certificate  had  been  fraudulent- 
ly obtained  by  Lizzie  M.  Hicks,  and  that  plaintiff  was  the  real 
owner  of  the  stock.  The  trial  court  had  jurisdiction  of  the  par- 1 
ties  defendant,  but  did  not  obtain  possession  of  the  stock  certifi- 1 
cate  issued  to  Mrs.  Hicks.  By  its  decree  the  full  relief  demanded  ' 
in  the  complaint  was  awarded  by  the  court. 

The  character  and  qualities  of  stock  certificates  are  the  only 
questions  involved  here.  If  they  are  to  be  treated  as  if  they  were 
the  shares  themselves,  and,  when  properly  transferred,  as  passing 
to  the  assignee  all  the  equitable  rights  of  the  holder,  and  the  legal 
right  to  be  admitted  as  a  shareholder  on  the  books  of  the  associa- 
tion, it  must  follow  that,  upon  a  regular  assignment  and  delivery 
of  the  certificates,  there  has  been  transferred  to  the  purchaser  the 
full  legal  and  equitable  ownership  of  the  shareholder's  contract, 
with  all  the  indicia  of  such  ownership.  While  there  has  beeYi 
some  difference  of  opinion  upon  this,  the  weight  of  authority  is, 
undoubtedly,  that  where  a  corporation  having  authority  to  issue 
a  stock  certificate  does  issue  such  a  certificate,  wherein  it  is  af- 
firmed, as  in  the  case  at  bar,  that  a  designated  person  is  entitled 
to  a  certain  number  of  shares  of  stock,  transferable  only  on  the 
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books  of  the  association,  on  the  indorsement  and  surrender  of  the 
certificate  itself,  it  thereby  holds  out  to  persons  who  may  deal  in 
good  faith  with  the  person  named  in  the  certificate  that  he  is  the 
owner,  and  has  capacity  to  transfer  the  shares.  There  is  in  the 
certificate,  which  evidences  and  represents  the  shares,  the  assur- 
ance of  the  corporation  to  the  commercial  world  that  no  prior 
\  right  to  the  stock  can  be  obtained  unaccompanied  by  possession 
of  the  certificate,  and  that  the  shares  shall  not  be  transferred  upon 
the  books  of  the  corporation  unless  the  certificate  is  first  sur- 
rendered. As  was  said  in  Bank  z/.  Lanier,  ii  Wall.  369,  377,  when 
speaking  of  stock  certificates  in  which  the  same  assurance  was 
found:  "No  better  form  could  be  adopted  to  assure  the  pur- 
chaser that  he  can  buy  with  safety.  He  is  told,  under  the  seal  of 
the  corporation,  that  the  shareholder  is  entitled  to  so  much  stock, 
which  can  be  transferred  on  the  books  of  the  corporation  .  .  . 
when  the  certificates  are  surrendered,  but  not  otherwise.  This  is  a 
notification  to  all  persons  interested  to  know  that  whoever  in  good 
faith buysthestock,andproducesto  the  corporation  the  certificates 
regularly  assigned,  with  power  to  transfer,  is  entitled  to  have  the 
stock  transferred  to  him.  And  the  notification  goes  further,  for 
it  assures  the  holder  that  the  corporation  will  not  transfer  the 
stock  to  any  one  not  in  possession  of  the  certificates."  These 
conclusions  have  not  been  adopted  by  the  courts  on  any  view 
of  the  negotiability  of  stock  certificates,  but  on  general  prin- 
ciples appertaining  to  the  doctrine  of  estoppel.  A  representa- 
( tion  which  has  tended  to  enhance  the  value  of  the  stock,  has  been 
made  with  a  view  or  expectation  that  it  would  be  acted  upon  by 
!  another;  it  has  or  may  have  been  so  acted  upon;  and  a  person 
who  has  relied  upon  the  representation  will  be  injured  or  dam- 
aged if  it  be  withdrawn. 

The  certificate  itself  must  be  regarded  as  a  continuing  affirma- 
tion of  the  ownership  by  the  person  to  whom  it  has  been  issued, 
and  of  his  power  over  and  right  to  sell  the  stock,  until  this  power 
and  right  has  lawfully  terminated.  It  is  clear  that  at  any  time,  at 
least  prior  to  the  commencement  of  this  action,  a  purchaser  of  the 
certificate  in  good  faith  from  Mrs.  Hicks  or  her  assigns  would 
have  had  the  right  to  rely  on  the  certificate  securing  to  him  the 
shares  of  stock  it  represented  and  evidenced.  Bank  v,  Lanier, 
supra;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Factors', 
etc.,  Ins.  Co.  v.  Marine  Dry  Dock,  etc.,  Co.,  31  La.  Ann.  149; 
Bridgeport  Bank  v.  New  York  &  New  Haven  R.  Co.,  30  Conn. 
231.  See,  also,  as  bearing  upon  the  question,  National  Bank  of 
New  London  v.  Lake  Shore,  etc.,  Ry.  Co.,  21  Ohio  St.  221 ;  Cleve- 
land &  Mahoning  R.  Co.  %k  Robbins,  35  Ohio  St.  483;  Eby  7^ 
Guest,  94  Pa.  St.  160;  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq. 
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24;  Strange  v.  Houston  &  Texas  Central  Co.,  53  Tex.  162;  Gal- 
veston City  Co.  V.  Sibley,  56  Tex.  269;  Cherry  v.  Frost,  7  Lea,  i ; 
Van  Xorman  v.  Circuit  Judge,  45  Mich.  204 ;  7  N.  W.  Rep.  796 ; 
Lowry  v.  Bank,  Taney's  Dec.  310;  Continental  Nat.  Bank  v. 
Eliot  Nat  Bank,  7  Fed.  Rep.  369.  As  a  good-faith  purchaser,  he 
would  be  fully  protected;  and  a  decree  in  these  proceedings 
against  the  corporation  of  the  nature  of  that  now  under  consid- 
eration would  be  of  no  avail  should  such  a  purchaser  hereafter  de- 
mand recognition  as  a  stockholder.  While  the  doctrine  adopted 
in  the  cases  cited  commends  itself  to  us  as  sound  in  every  way, 
it  may  also  be  said  to  be  obvious  that  the  interests  of  the  de- 
fendant company,  a  domestic  corporation,  should  not  be  haz- 
arded by  the  adoption  in  this  State  of  a  rule  of  law  contrary  to  that 
of  the  Federal  courts  upon  the  same  subject,  by  compelling  it  to 
issue  a  new  certificate  to  plaintiff  while  the  other  may  have  passed 
into  the  hands  of  a  non-resident,  good-faith  purchaser,  who  may 
in  time  assert  his  rights.  The  result  of  such  a  holding  would  be 
to  place  our  own  citizens  at  a  disadvantage. 

Attention  has  been  called  by  the  respondent  to  section  114 
(formerly  section  49),  c.  34,  Gen.  St.  1878,  whereby  it  is  enact- 
ed that  corporate  stock  shall  be  deemed  personal  property,  and 
be  transferable  only  on  the  books  of  the  association,  in  a  form 
to  be  prescribed  by  the  directors.  Based  on  this  statute,  the 
claim  is  made  that  the  decree  herein  will  protect  defendant  cor- 
poration against  any  holder  of  the  stock  of  whose  rights  it  had 
no  notice  at  the  time  of  the  rendition  of  the  decree.  In  Baldwin 
V.  Canfield,  26  Minn.  43 ;  i  N.  W.  Rep.  261,  it  was  held  that  this 
section  was  intended  solely  for  the  protection  and  benefit  of  the 
corporation;  that,  except  as  against  the  corporation,  the  owner 
and  holder  of  shares  of  stock  might  transfer  the  same  as  any 
other  personality  of  which  he  was  the  owner;  and  that  a  share- 
holder was  not  thereby  incapacitated  from  transferring  his  stock 
without  an  entry  on  the  books.  In  this  case  the  stock  certifi- 
cates had  been  pledged  as  collateral  security,  and  the  rights  of  the 
pledgees  were  adjudged  paramount  to  those  of  another,  who  had 
become  an  equitable  owner  of  the  stock,  while  the  certificates 
were  in  the  possession  of  the  pledgees.  In  Nicollet  Nat.  Bank 
r.  City  Bank,  38  Minn.  85 ;  35  N.  W.  Rep.  577,  it  was  declared 
that  an  assignment  and  delivery  of  stock  certificates  without  a 
transfer  upon  the  books  of  the  corporation  invested  the  assignee 
with  an  equitable  title,  which  would  be  protected  as  against  all 
parties  not  showing  a  superior  right.  Both  of  these  cases  are  in 
line  with  the  conclusion  herein  announced. 

Finally,  respondent  contends  that  in  any  event  the  judgment 
below  will  protect  the  defendant  corporation,  should  it  obey  the 
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mandate  and  issue  a  certificate  to  plaintiff  as  commanded.  Such 
a  position  cannot  be  maintained,  for  it  is  obvious  that  in  the  trial 
of  this  case  the  rights  of  only  those  who  were  before  the  court 
could  be  passed  upon.  In  an  action  against  these  defendants  the 
court  could  not  determine  the  rights  and  interests  of  another  per- 
son, who  may  have  become  the  bona  Ade  owner  and  holder  of  the 
certificate  issued  to  Mrs.  Hicks.  The  decree  below  was  erroneous. 
Judgment  reversed. 

EDWIN  BEAN,  "Appellant,  v,  THE  AMERICAN  LOAN  & 
TRUST  CO.,  Impleaded,  etc..   Respondent. 

In  the  Court  qf  Appeals  of  New  York,  December  i6,  1890- 

[Reported  in  122  New  York  Reports  622.] 

Appeal  from  so  much  of  the  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  First  Judicial  Department,  entered 
upon  an  order  made  March  22,  1888,  which  adjudged  that  all 
of  those  parts  of  tlie  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term,  appealed  from 
by  the  defendant.  The  American  Loan  and  Trust  Company, 
should  be  reversed. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Geo.  C.  Holt  for  appellant. 

B.  F.  Blair  for  respondent. 

Haight,  J.  This  action  was  brought  to  obtain  from  the  de- 
fendant, the  American  Loan  and  Trust  Company,  266  bonds  and 
certificates  for  6650  shares  of  stock  of  the  defendant,  the  Sov- 
ereign Mining  Company. 

Issues  were  disposed  of  by  the  judgment  which  are  not  brought 
up  for  review  by  this  appeal,  and  we  shall  only  call  attention 
herein  to  such  facts  as  bear  upon  the  questions  presented. 

On  or  about  the  ist  day  of  March,  1883,  the  plaintiff  became 
the  owner  of  1777  shares  of  the  stock  of  the  defendant,  the  Sov- 
ereign Gold  Mining  Company.  Thereafter  and  during  the  sum- 
mer or  fall  of  1884,  a  new  corporation  was  organized  under  the 
laws  of  this  State  known  as  the  Sovereign  Mining  Company,  and 
an  agreement  was  entered  into  by  the  stockholders  of  the  former 
company,  other  than  the  plaintiff  herein,  to  sell  their  stock  to  the 
new  company  and  to  accept  in  payinent  therefor  the  bonds  and 
stocks  of  that  company. 
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In  such  agreement  the  defendant,  R.  M.  Whipple,  represented 
himself  to  be  the  owner  of  3677  shares  of  the  stock  of  the  old 
company,  and  signed  for  that  number,  when  in  fact  1777  shares 
thereof  belonged  to  the  plaintiff. 

The  agreement  further  provided  that  the  bonds  and  stock  of 
the  new  company  which  by  the  terms  thereof  were  to  be  given 
to  the  stockholders  of  the  old  company,  should  be  deposited  in 
escrow  with  the  defendant,  the  American  Loan  and  Trust  Com- 
pany, for  the  period  of  one  year  from  the  ist  day  of  December, 
1884,  that  company  agreeing  to  take  such  bonds  and  stock  and 
to  hold  the  same  in  escrow  for  the  period  aforesaid,  and  to  issue 
to  the  stockholders  of  the  Sovereign  Gold  Mining  Company  a 
certificate  in  each  case  to  the  effect  that  the  person  named  in 
the  certificate  was  the  owner  of  the  number  of  bonds  and  shares 
of  stock  therein  mentioned,  as  the  case  might  be,  of  the  Sovereign 
Mining  Company,  and  that  the  same  was  held  in  trust  by  it  for 
the  period  aforesaid,  and  that  at  the  expiration  of  that  period  the 
bonds  or  stock,  as  the  case  might  be,  should  be  delivered  to  the 
stockholder  or  his  order,  at  the  option  of  the  holder  thereof,  on 
the  surrender  of  his  certificate. 

The  provisions  of  the  agreement  having  been  carried  out,  the 
defendant  Whipple  represented  to  the  officers  of  the  Soverign 
Gold  Mining  Company  that  he  was  the  owner  of  the  1777  shares 
of  the  stock  which  was  in  fact  owned  by  the  plaintiff,  and  that 
the  same  was  with  the  plaintiff  in  Chicago  on  loan ;  that  if  they 
would  direct  the  defendant,  the  American  Loan  and  Trust  Com- 
pany, to  deliver  to  him  the  certificates  for  such  stock,  he  would 
inHnediately,  upon  his  return  to  Chicago,  take  up  the  stock  held 
by  the  plaintiff  and  return  the  certificates  therefor  to  the  secre- 
tary of  the  Sovereign  Gold  Mining  Company.  Thereupon  the 
directors  of  the  Sovereign  Gold  Mining  Company  authorized  its 
secretary  to  represent  to  the  defendant,  the  American  Loau  and 
Trust  Company,  that  the  defendant  Whipple  was  the  owner  of 
the  bonds  and  stock  of  the  new  company,  that  under  the  agree- 
ment was  to  be  issued  for  the  1777  shares  of  the  stock  of  the  old 
company,  and  that  he  was  entitled  to  receive  the  certificates  there- 
for, and  thereupon,  upon  receiving  such  representation,  the  de- 
fendant, the  American  Loan  and  Trust  Company,  did  issue  such 
certificates  in  his  name  and  delivered  the  same  to  the  secretary 
of  the  defendant,  the  Sovereign  Mining  Company,  who  delivered 
the  same  to  Whipple.  Subsequently,  the  plaintiff,  upon  hearing 
of  these  facts,  demanded  of  the  defendant,  the  American  Loan 
and  Trust  Company,  the  surrender  to  him  of  the  bonds  and  stock 
in  question,  which  was  refused  and  thereupon  this  action  was 
brought. 
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The  trial  court  adjudged  and  determined  that  the  plaintiff  was 
entitled  to  recover  of  the  defendant,  the  American  Loan  and 
Trust  Company,  the  bonds  and  stock  in  question,  and  the  de- 
fendant Whipple  was  adjudged  and  directed  to  deliver  up  to  the 
American  Loan  and  Trust  Company  its  certificates  which  had 
been  issued  to  him. 

It  will  be  observed  that  the  defendant,  the  American  Loan  and 
Trust  Company,  was  a  mere  depositary  of  the  stocks  and  bonds, 
having  no  pecuniary  interest  therein;  that  it  had  but  executed 
the  provisions  of  the  contract  of  the  stockholders  and  had  issued 
its  certificates  to  the  owners  of  the  stock  as  represented  and  di- 
rected by  the  officers  of  the  corporations.  It  is  conceded  to  be 
aijL  innocent  party  actingin  goodfaith.  and  is,  therefore,  under 
thertrCumstances  entitled  to  theTuUest  protection  that  the  court 
can  give,  and  this  right  appears  to  have  been  recognized  by  the 
trial  court,  for  in  its  opinion  it  states :  "The  practical  question  is 
whether  the  trustee  will  be  protected  by  the  decrees  directing  the 
delivery  of  the  bonds  and  shares  to  the  plaintiff.  If  it  will  be, 
then  there  is  no  necessity  for  imposing  upon  the  plaintiff  a  con- 
ditional judgment  which  Whipple  might  frustrate  by  remaining 
out  of  the  jurisdiction  and  refusing  to  turn  over  the  certificates." 
The  learned  trial  judge  then  proceeds  to  call  attention  to  the  fact 
that  Whipple  was  a  party  to  this  action ;  that  there  had  been  no 
transfer  of  'the  certificates  by  him  up  to  the  end  of  the  year  in 
which  the  bonds  were  to  be  left  in  escrow;  that  by  the  judgment 
herein  the  plaintiff  was  adjudged  to  be  the  rightful  owner  and 
reached  the  conclusion  that  the  defendant,  the  trust  company, 
would  be  amply  protected.  In  this  conclusion,  we  are  inclined 
to  the  opinion  that  the  trial  court  was  mistaken,  and  that  the  pro- 
tection to  the  trust  company  is  not  as  ample  as  it  should  be. 

The  defendant  Whipple  resides  in  the  city  of  Chicago,  out  of 
the  jurisdiction  of  the  court,  and  it  is  powerless,  therefore,  to 
compel  a  surrender  of  the  certificates.  The  certificates  issued  by 
the  trust  company  to  Whipple  pledged  the  trust  company  to  de- 
liver the  bonds  and  stocks  to  him  or  his  order  on  the  surrender 
of  the  certificates.  He  had  but  to  indorse  the  certificates  and 
pass  them  to  another  person  to  enable  such  person  to  present  the 
certificates  and  demand  the  delivery  of  the  bonds  and  stocks 
called  for.  True,  he  was  in  possession  of  the  certificates  after 
this  action  was  brought,  but  whether  he  still  remains  in  possession 
or  has  sold  and  transferred  the  same  to  an  innocent  purchaser 
for  value  does  not  appear.  We  shall  not  stop  to  determine 
whether  or  not  the  certificates  are  negotiable  or  whether  they 
were  transferred  before  or  after  the  expiration  of  the  year  that 
they  were  to  remain  in  escrow.    All  we  now  wish  to  assert  is  that 
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circumstances  may  exist  in  which  the  plaintiff  would  be  estopped 
from  questioning  the  title  of  an  innocent  purchaser  for  value. 
J  The  contract  bv  its  terms  was  only  to  be  binding  when  signed 
I  by  all  the  owners  of  the  stock.  Consequently  the  plaintiff  was 
I  not  prejudiced  thereby.  His  stock  in  the  old  company  was  not 
affected,  or  his  rights  impaired.  He  had  no  interest  in  the  new 
company  or  right  to  any  of  its  bonds  or  stock,  unless  he  came  in 
and  made  himself  a  party  to  the  contract.  He  has  not  subscribed 
the  contract  or  turned  in  his  stock  in  the  old  company.  The  only 
way  he  has  made  himself  a  party  thereto  is  by  ratifying  that  which 
has  been  done  in  reference  to  his  stock.  Whipple  had  signed  for 
the  plaintiffs  stock  and  received  a  certificate  therefor,  and  in 
order  to  entitle  the  plaintiff  to  recover  in  this  action  he  must  be 
treated  as  electing  to  ratify  the  acts  of  Whipple  as  his  agent  ex 
makHcio,  thus  making  the  contract  his  own  and  becoming  bound 
by  its  provisions ;  by  its  terms  the  stock  and  bonds  in  question 
were  to  be  deliv^ed  to  the  trust  company  to  be  held  by  it  for 
the  period  of  one  year,  and  it  was  required  to  issue  its  certificates 
therefor.  This  had  been  done  and  Whipple  was  thus  given  the 
evidences  of  title,  and  has  it  in  his  power  to  induce  innocent  per- 
sons to  purchase  and  pay  value  therefor,  under  circumstances  in 
which  the  plaintiff  may  be  estopped  from  claiming  the  certificates 
and  the  bonds  and  stocks  that  tfiey  represent. 

The  certificajtes  issued  to  Whipple  were  for  a  larger  number  of 
bonds  than  the  plaintiff  is  entitled  to.  A  portion  of  the  bonds  em- 
braced in  the  certificates  were  owned  by  Whipple  and  he  had  the 
right  to  dispose  thereof.  If,  therefore,  other  persons  should  pre- 
sent to  the  trust  company  its  certificates  with  Whipple's  indorse- 
ment thereon,  it  would  be  powerless  to  determine  whether  the 
certificates  were  the  certificates  of  Whipple  or  those  which  should 
belong  to  the  plaintiff.  It  may  be  true  that  stocks  and  bonds 
have  no  earmark  so  that  one  may  be  distinguished  from  another, 
but  we  think  it  must  be  admitted  that  Whipple  could  sell  and 
transfer  his  certificates  for  bonds  and  stock  until  that  which  was 
left  in  his  possession  was  reduced  to  the  number  belonging  to  the 
plaintiff,  but  the  trust  company  is  left  powerless  to  determine 
^en  such  amount  has  been  transferred  by  him.  It  can  determine 
only  when  a  certificate  is  presented  to  it  indorsed  by  him,  and 
certificates  may  have  been  previously  transferred  to  other  par- 
ties for  the  entire  amount  owned  by  him. 

It  may  be  claimed  that  the  trust  company  improperly  issued 
the  certificates  to  Whipple,  but  we  must  bear  in  mind  that  the 
company  was  dealing  with  the  persons  who  had  signed  the  con- 
tract, and  that  it  had  only  issued  the  stock  to  the  persons  directed 
by  the  officers  of  the  Sovereign  Gold  Mining  Company  and  not 
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even  then  was  the  delivery  made  by  the  trust  company  to  the 
stockholders,  for  the  certificates  were  in  fact  delivered  by  the 
trust  company  to  the  secretary  of  the  Sovereign  Gold  Mining 
Company,  who  distributed  and  delivered  them  to  the  parties  en- 
titled thereto.  We  see  nothing  in  this  transaction  which  charges 
the  trust  company  with  negligence  in  reference  thereto,  or  why 
it  should  not  receive  full  protection  from  any  liability  by  reason 
of  the  issuing  of  any  such  certificates. 

We  are,  however,  inclined  to  the  view  that  a  reversal  by  the 
General  Term  was  not  necessary,  but  that  the  judgment  should 
instead  have  been  modified.  It  was  adjudged  that  "the  defendant 
Rodney  M.  Whipple  be,  and  he  hereby  is,  directed  to  forthwith 
deliver  to  the  defendant,  the  American  Loan  and  Trust  Company, 
its  certificates  for  the  bonds  and  stock  of  said  Sovereign  Mining 
Company  to  an  amount  equal  to  the  said  266  bonds  and  said 
6650  shares  of  stock." 

Although  a  non-resident,  we  cannot  assume  Jthat  he  will  dis- 
obey the  commands  of  the  decree.  The  judgment  should  be 
modified  by  adding  to  the  above  provision,  that  upon  the  sur- 
render of  the  certificates  of  such  bonds  and  stock  to  the  defendant, 
the  American  Loan  and  Trust  Company,  it  forthwith  deliver  to 
the  plaintiff,  Edwin  Bean,  or  his  attorney,  266  bonds  and  certifi- 
cates for  6650  shares  of  the  stock  of  the  defendant,  the  Sovereign 
Mining  Company,  etc.,  as  is  already  provided  for  in  the  judgment. 

The  judgment  of  the  General  Term  should  be  reversed  and 
tliat  of  the  trial  6ourt  modified  as  herein  indicated,  without  costs 
of  this  appeal  to  either  party.  ^t,^/'^^*'^ 

All  concur. 

Judgment  accordingly. 

l^'Tfo  — / 

ABIJAH    FISHER    and    Another    v,    PRESIDENT,    DI- 
RECTORS AND  COMPANY  OF  THE  ESSEX  BANK. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Novem- 
ber Term,  1855. 

[Reported  in  5  Gray   373.] 

Action  of  tort  to  recover  damages  for  the  defendants'  re- 
fusal to  transfer  to  the  the  plaintiffs  forty  shares  of  the  capital 
stock  of  the  defendants  (who  were  incorporated  and  established 
at  Haverhill,  in  this  county,  by  St.  185 1,  c.  269),  alleged  to  have 
been  purchased  by  the  plaintiffs  of  Luther  G.  Bingham. 

At  the  trial  before  Metcalf,  J.,  the  plaintiffs  introduced  evi- 
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dence  of  the  following  facts:  On  the  26th  of  February,  1852,  in  J^  *-  ^ 
Xew  York,  Bingham,  in  whose  name  as  holder  the  shares  then 
stood  on  the  books  of  the  bank,  sold  the  shares  for  a  valuable 
consideration  to  the  plaintiffs,  and  delivered  to  them  the  certifi- 
cate thereof,  signed  by  the  president  and  cashier  of  the  bank, 
and  certifying  that  Bingham  *'  was  entitled  to  forty  shares  in  the 
capital  stock  of  the  Essex  Bank,  transferable  only  in  the  books  of 
said  corporation,  at  said  bank,  by  the  said  L.  G.  Bingham  or  his 
attorney."  At  the  same  time  Bingham  signed,  sealed  and  de- 
livered to  the  plaintiffs  the  following  instrument:  "Know  all 
men  by  these  presents,  that  I,  L.  G.  Bingham,  for  value  received, 
have  bargained,  sold,  assigned,  and  transferred,  and  by  these  pres- 
ents do  bargain,  sell,  assign  and  transfer  unto  A.  Fisher  and 
Thomas  Denny  forty  shares  of  the  stock  of  the  Essex  Bank, 
standing  in  my  name  on  the  books  of  the  said  bank,  and  do  here- 
by constitute  and  appoint  my  true  and  lawful  at- 
torney irrevocable,  for  me  and  in  my  name  and  stead,  but  to 
use,  to  sell,  assign,  transfer  and  set  over  all  or  any  part  of  the 
said  stock,  and  for  that  purpose  to  make  and  execute  all  neces- 
sary acts  of  assignment  and  transfer,  and  one  or  more  persons  to 
substitute,  with  like  full  power,  hereby  ratifying  and  confirming 
all  that  my  said  attorney  or  substitute  or  substitutes  shall  law- 
fully do  by  virtue  hereof.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  the  twenty-sixth  day  of  February,  one  thou- 
sand eight  hundred  and  fifty-two." 

On  the  13th  of  April,  1852,  the  plaintiffs  addressed  a  letter  to 
the  president  of  the  bank  at  Haverhill,  informing  him  that  they  -*/-  -^  / 
had  forty  shares  of  Essex  Bank  stock,  with  power  of  attorney 
annexed,  which  shares  had  been  issued  to  Bingham,  and  .which 
they  were  authorized  to  sell;  desiring  the  president's  assistance 
in  getting  a  purchaser;  and  saying  that  Bingham  was  absent  for 
a  few  days  on  account  of  sickness  in  his  family,  but  would  prob- 
ably be  home  by  the  time  they  could  receive  a  reply,  on  receiv- 
ing which  they  would  forward  the  stock,  if  the  price  should 
answer.  The  president  testified  that  he  received  such  a  letter, 
but  did  not  at  the  time  consider  it  a  proper  notice  or  demand 
to  transfer  the  stock. 

On  the  loth  of  May,  1852,  an  attorney  of  the  plaintiff  de-  w  •-/  /  ^ 
nianded  of  the  defendants  at  the  bank  a  transfer  to  them  of 
said  shares,  and  exhibited  to  the  cashier  the  certificate  and  power 
of  attorney;  and  the  cashier  informed  said  attorney  that  said 
shares  had  been  attached  at  the  suit  of  Nathaniel  C.  McLean  of 
Cmcinnati,  as  the  property  of  Bingham.  Said  attorney  after- 
wards, at  the  time  of  the  sale  of  said  shares  on  the  execution  of 
McLean,  gave  the  defendants  notice  of  the  sale  to  the  plaintiffs. 
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The  plaintiffs  here  rested  their  case,  and  the  defendants  moved 
for  a  nonsuit;  but  the  judge  ordered  them  to  proceed  with  their 
defense. 

The  defendants  then  put  in  their  act  of  incorporation,  the  third 
section  of  which  is  in  these  words :  "The  stock  of  said  bank  shall 
be  transferable  only  at  its  banking  house,  and  on  its  books."  St. 
185 1,  c.  269,  sec.  3. 

They  also  put  in  an  attested  copy  of  the  writ  and  proceedings 
in  the  suit  of  McLean  against  Bingham,  showing  an  attachment  of 
said  shares  on  the  7th  of  May,  1852,  on  a  writ  returnable  to  the 
June  term  of  the  Court  of  Common  Pleas  in  this  county,  and  a  sale 
thereof  on  execution  on  the  14th  of  July,  1852. 

They  also  introduced  evidence  tending  to  show  that  the  shares 
stood  in  the  name  of  Bingham  on  said  7th  of  May;  and  that  they 
received  no  notice  of  the  sale  or  transfer  thereof  to  any  party  till 
the  loth  of  May;  and  that  the  letter  introduced  by  the  plaintiffs 
was  never  seen  by  the  cashier,  nor  noted  on  the  books  or  papers 
of  the  bank,  and  was  not  on  the  files  of  the  bank. 

Evidence  was  introduced  by  both  parties  upon  the  point 
whether  McLean  had  any  notice  of  the  sale  to  the  plaintiffs  when 
his  attachment  was  made;  which  is  not  material  to  be  stated. 

It  was  then  agreed  "that  the  plaintiffs  should  take  a  pro  forma 
verdict,  and  the  case  be  reported  to  the  whole  court;  the  com- 
petency of  all  evidence  on  either  side  may  be  objected  to,  and  the 
court  may  draw  any  inferences  from  legal  evidence  which  a  jury 
would  be  authorized  to  draw;  judgment  to  be  entered  on  the  ver- 
dict, or  the  plaintiffs  to  be  nonsuited." 

//.  E.  Davies  (of  New  York)  &  O.  P.  Lord  for  the  plaintiffs. 

E.  F.  Hodges  &  L.  Saltonstall  for  the  defendants. 

Shaw,  Ch.  J.  On  the  case  presented  by  this  report  it  is  argued 
in  behalf  of  the  plaintiffs  that  by  the  acts  done  by  Bingham,  the 
former  owner,  and  the  plaintiffs,  all  his  legal  interest  and  attach- 
able property  in  those  shares  was  devested,  and  had  become  vest- 
ed in  the  plaintiffs  before  the  7th  of  May,  when  the  attachment 
of  McLean  was  made,  and,  therefore,  that  attachment  was  un- 
availing to  affect  them. 

We  do  not  consider  the  plaintiffs'  letter  of  the  13th  of  April  as 
bearing  upon  the  question.  It  does  not  purport  to  give  notice 
to  the  bank  that  the  plaintiffs  have  purchased  the  shares;  but 
rather  the  contrary,  that  they  have  the  shares  with  power  of 
transfer  annexed.  By  apologizing  for  Bingham's  temporary  ab- 
sence they  rather  seem  to  intimate  that  his  nominal  ownership 
on  the  books  still  continued,  to  some  extent  and  for  some  pur- 
pose. But,  for  reasons  hereinafter  stated,  ^ad  this  been  a  more 
formal  notice  of  the  transfer  of  the  shares  to  the  writers,  and 
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this  given  to  a  proper  officer  of  the  bank,  it  would  have  been  un- 
availing. 

Shares  in  incorporated  companies,  such  as  banks,  insurance 
companies,  bridges,  turnpikes  and  railroads,  have  long  been  con- 
sidered in  this  commonwealth  as  property  of  a  definite  and  im- 
portant character,  with  many  of  the  qualities  of  visible,  tangible, 
personal  property,  and  having  a  value,  and  as  capable  of  ap- 
preciation as  vessels,  or  merchandise,  or  other  personal  chattels. 
But  it  is  not  visible  or  tangible,  and  therefore  not  like  merchan- 
dise,  capable  of  passing  by  manual  delivery. 

A  nearer  analogy,  perhaps,  is  that  of  a  chose  in  action,  capable, 
like  this,  of  being  assigned  in  equity  by  a  delivery  over  of  the 
certificate,  which  is  the  assignor's  muniment  of  title,  with  an  as- 
signment duly  executed,  transferring  to  the  assignee  all  the 
assignor's  right,  title  and  interest.  And  yet  it  is  not  like  the 
assignment  of  a  chose  in  action,  which  is  the  transfer  of  the  as- 
signor's interest  in  a  debt,  and  vests  in  the  assignee  an  equitable 
right  to  collect  the  debt  in  the  name  of  the  assignor. 

The  right  is,  strictly  speaking,  a  right  to  participate  in  a  cer- 
tain proportion  in  the  immunities  and  benefits  of  the  corpora- 
tion; to  vote  in  the  choice  of  their  officers,  and  the  management 
of  their  concerns;  to  share  in  the  dividends  of  profits,  and  to 
receive  an  aliquot  part  of  the  proceeds  of  the  capital  on  winding 
up  and  terminating  the  active  existence  and  operations  of  the 
corporation.  Again,  when  a  transfer  is  rightfully  made  and 
completed  it  vests  a  right  in  the  transferee,  not  merely  to  act  in 
the  place  of  the  vendor  and  in  his  name,  but  substitutes  him,  in 
all  respects,  as  the  legal  and  only  holder  of  the  shares  transferred, 
.to  the  same  extent  to  which  they  were  before  held  by  the  ven- 
dor. The  title,  therefore,  by  which  such  interest  is  held  is 
strictly  a  legal  title;  it  is  created  and  defined  by  law;  its  bene- 
fits are  secured  by  law;  it  is  transferable  by  operation  of  law,  and 
may  be  attached  on  mesne  process  and  seized  on  execution,  and 
sold  by  legal  authority  to  satisfy  the  debts  of  the  owner. 

Before  any  method  was  established  by  positive  law,  how,  by 
what  mode,  or  by  what  precise  and  definite  act,  such  property 
should  be  considered  as  ceasing  to  be  the  property  of  the  seller 
and  becoming  the  property  of  the  purchaser,  courts  of  justice 
might  well  resort  to  the  common  law  modes  of  transferring  sim- 
ilar incorporeal  interests,  and  hold  that  a  delivery  of  the  only 
muniment  of  title  held  by  the  owner,  with  the  execution  and 
delivery  of  an  assignment  of  his  interest,  by  indorsement  on  the 
certificate  or  otherwise,  should  by  analogy  be  held  to  be  a  valid 
transfer,  and  when  notified  to  the  bank  should  be  considered  as 
having  taken  effect  at  the  date  of  such  delivery. 
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But  whatever  common  law  rules  courts  may  have  felt  bound 
to  adopt,  in  the  absence  of  any  express  rule  of  law,  in  determin- 
ing what  act  constitutes  the  actual  transfer  of  shares,  the  point 
of  time  at  which  the  one  alienates  and  the  other  acquires  a  legal 
title  to  such  shares,  we  can  perceive  no  room  to  doubt  that, 
where  it  is  so  regulated,  such  law  must  govern.  In  the  present 
case  there  is  such  an  express  provision  in  the  act  of  incorpora- 
tion itself.  The  bank  is  of  recent  origin ;  the  act  was  passed  in 
185 1.  St.  185 1,  c.  269.  Like  most  other  modern  acts  of  incor- 
poration, the  act,  after  creating  the  corporation,  giving  it  a 
name,  fixing  its  location  and  limiting  its  capital  stock,  defines 
its  powers  and  duties  by  reference  to  other  acts  on  the  subject. 
But  section  3  is  a  special  provision  to  this  effect:  "The  stock  of 
said  bank  shall  be  transferable  only  at  its  banking  house  and  on 
its  books."  By  the  law  of  this  commonwealth  acts  of  incorporation 
are  deemed  public  acts.  Rev.  Stat.  c.  2,  sec.  3.  Like  other  public 
acts  of  legislation,  their  provisions  constitute  laws  by  which  all 
courts  and  magistrates,  all  citizens  and  subjects,  are  bound. 

But  it  was  strongly  urged  in  the  learned  argument  for  the 
plaintiffs  in  this  case  that  this  provision  in  the  charter  can  have 
no  greater  force  and  effect  than  a  by-law  of  the  corporation  in 
the  same  terms,  and  does  not  make  a  transfer  on  the  books 
of  the  bank  necessary  to  pass  the  title.  There  is  something 
in  one  New  York  case  which  countenances  this  suggestion;  but 
perhaps  it  originated  in  the  peculiar  provisions  of  the  New  York 
statutes.  If  the  corporation  is  fully  authorized  to  make  by-laws 
regulating  the  transfer,  there  would  seem  to  be  some  ground 
for  holding  that  they  would  be  binding  upon  those  holding  or 
seeking  to  hold  shares  in  the  same  corporation.  If  a  by-law 
would  have  the  same  effect,  then  it  is  unnecessary  to  make  the 
distinction  between  a  by-law  binding  upon  corporators  and  all 
those  claiming  to  stand  in  the  relation  of  corporators,  and  a  gen- 
eral law  of  the  commonwealth  binding  on  all  its  subjects.  But  if 
there  be  such  a  distinction,  then  here  is  a  law  of  the  common- 
wealth binding  upon  all. 

But  the  argument  goes  further,  and  insists  that  the  transfer  at 
the  bank  is  not  essential  to  transfer  the  property  to  a  bona  Me  pur- 
chaser, but  is  merely  a  regulation  for  the  convenience  and  pro- 
tection of  the  bank. 

We  can  see  no  ground  upon  which  thus  to  restrict  the  plain 
provision  of  the  statute.  If  we  may  judge  of  the  intended  opera- 
tion of  an  act  of  legislation  from  the  useful  and  beneficial  pur- 
poses it  may  tend  to  promote,  we  should  construe  it  as  having 
a  much  broader  and  more  comprehensive  scope.  We  are  to 
take  it  in  connection  with  all  other  existing  laws. 
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As  a  great  amount  of  property  is  held  in  Massachusetts  in 
the  shares  of  corporations,  it  is  of  importance  that  the  title  be 
easily  and  certainly  ascertained,  that  the  mode  of  acquiring  and 
alienating  it  be  fixed  and  known,  and  that  it  may  at  any  time 
be  made  available  by  process  of  law  for  the  debts  of  the  owner. 

In  no  way  can  these  objects  be  so  well  effected  as  by  a  trans- 
fer at  the  bank.  The  law  might  have  provided  that  the  bearer  of 
the  certificate  should  be  deemed  the  holder,  so  that  it  might  pass 
from  hand  to  hand  by  mere  manual  delivery.  But  this  would 
be  attended  with  almost  inextricable  difficulty.  It  would  be  im- 
possible for  officers  and  co-proprietors  to  know  who  their  as- 
sociates were,  and  at  every  meeting  nothing  could  be  done  till 
those  present  should  produce  their  certificates,  and  thus  show 
who  were  entitled  to  vote;  and  even  then,  certificates  might 
change  owners  during  the  meeting.  The  shares  could  never  be 
attached,  for  the  officer  could  have  no  means  to  obtain  posses- 
sion of  the  certificate  from  a  reluctant  debtor  adversely  inter- 
ested; and  without  it  the  shares  might  pass  the  next  day  to  a 
purchaser  without  notice. 

2.  The  certificate,  in  the  form  now  given,  may  show  who  is 
the  legal  owner  at  the  date  of  its  issue;  but  this  outstanding  cer- 
tificate may  have  been  loaned,  pledged,  assigned  in  equity, 
which  it  is  now  contended  would,  as  between  the  parties,  be  a 
good  and  valid  transfer.  It  cannot,  therefore,  be  known  by  the 
books  of  the  bank  who  is  proprietor  at  any  one  time. 

3.  It  is  obviously  an  object  of  great  importance  that  this  large 
amount  of  property  should  be  attachable  and  liable  to  be  sold 
on  ex:ecution.  This  has  long  been  the  policy  of  the.  State  by 
earlier  statutes,  ultimately  embraced  in  the  Rev.  Sts.  c.  90,  sec. 
36;  c.  97,  sees.  36  et  seq.  The  certificate  being  in  the  hands  of 
the  debtor,  or  some  other  person  on  his  account,  and  his  inter- 
est being  adverse  to  that  of  the  attaching  creditor,  the  officer 
could  seldom,  if  ever,  take  possession  of  it  as  of  a  chattel.  It  is, 
therefore,  provided  that  the  attachment  may  be  effected  by  leav- 
ing written  notice  at  the  bank ;  and,  on  a  sale  on  execution,  it  is 
made  the  duty  of  the  bank  and  its  officers,  on  notice  and  request, 
to  give  the  purchaser  a  new  certificate.  This  of  necessity  super- 
sedes the  outstanding  certificate  to  the  former  holder. 

All  these  objects  are  most  effectually  accomplished  by  making 
the  transfer  at  the  bank,  the  decisive  act  of  passing  the  property, 
the  legal,  transferable,  attachable  interest.  I  do  not  stop  to  ask 
precisely  what  particular  act  would  constitute  such  a  transfer; 
whether  it  must  be  actually  entered  on  the  books,  or  whether  the 
delivery  of  the  certificate  by  the  holder  ready  to  transfer,  or  with 
a  written  transfer  executed,  so  that  nothing  remains  but  the  mere 
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executive  act  of  the  clerk,  is  sufficient.  In  either  case  it  would 
show  who  is  at  any  time  the  actual  owner  by  the  books,  and  in- 
form a  creditor  or  other  person  having  occasion  to  know  and 
right  to  inquire.  It  is  necessary  to  fix  some  act  and  some  point 
of  time  at  which  the  property  changes  and  vests  in  the  vendee; 
and  it  will  tend  to  the  security  of  all  parties  concerned  to  make 
that  turning  point  consist  in  an  act  which,  whilst  it  may  be  easily 
proved,  does  at  the  same  time  g^ve  notoriety  to  the  transfer. 
It  would  seem  to  us  to  be  going  beyond  the  rules  of  just  exposi- 
tion to  hold  that  a  plain  provision  of  statute  law  calculated  to 
promote  the  security  of  important  legal  rights  of  parties  in  im- 
portant particulars,  should  be  construed  to  be  a  regulation  made 
for  the  convenience  and  protection  of  banks.  The  clause  itself 
is  too  clear  to  admit  of  doubt :  "  Shall  be  transferable  only,"  that 
is,  capable  of  being  transferred;  the  largest  and  broadest  term  to 
express  alienation  on  one  part,  and  acquisition  on  the  other;  and 
the  word  "only"  carries  an  implication  as  strong  as  negative 
words  could  make  it,  that  is,  in  no  other  mode.  It  was  not  to  pre- 
scribe one  mode,  leaving  others  unaffected;  it  made  that  mode 
exclusive. 

Nor  is  this  position  without  high  authority  to  support  it.  In 
Union  Bank  v.  Laird,  2  Wheat.  390,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  where  shares  were  by  the  act  of 
incorporation  made  transferable  on  the  books,  no  person  could 
acquire  a  legal  title  in  any  other  mode. 

The  early  Massachusetts  cases  cited  for  the  plaintiffs,  such  as 
Dix  V,  Cobb,  4  Mass.  508,  were  mere  equitable  assignments  of 
choses  in  action,  and  held  valid  as  equitable  assignments. 

Quiner  v,  Marblehead  Social  Ins.  Co.,  10  Mass.  476,  was  the 
case  of  a  new  corporation,  the  full  amount  not  paid  in,  no  certifi- 
cates to  proprietors  issued,  but  certain  instalments  had  been  paid 
in  by  subscribers,  for  which  receipts  had  been  given.  The  act 
of  incorporation  provided  that  no  transfer  should  be  valid  till 
the  stock  was  all  paid  in.  It  was  held  that  an  assignment  of  these 
certificates,  with  power  to  complete  the  payment  in  the  name  of 
the  assignor,  was  a  good  assignment  in  equity.  Besides,  there 
does  not  appear  to  have  been  any  clause  in  the  charter  or  by-law 
directing  how  shares  should  be  transferred  when  the  company 
should  be  organized  and  in  operation. 

In  the  case  of  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90,  the  old 
certificate,  together  with  an  executed  assignment  of  the  shares, 
was  tendered  to  the  secretary  of  the  company  at  their  office  in 
business  hours,  with  a  power  of  attorney  to  transfer  on  the  books, 
and  a  new  certificate  was  demanded.  This  was  a  full  compliance 
with  the  by-law  on  the  part  of  the  purchasers;  it  was  the  duty  of 
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the  company  then  to  enter  the  assignment,  and  they  could  not 
set  up  their  own  wrongful  act  in  refusing  to  enter  the  transfer, 
and  an  attempt  to  attach  the  shares  themselves,  in  their  own  de- 
fense. The  reasoning  of  the  court  may  have  gone  further  in  stat- 
ing the  grounds,  but  these  were  amply  sufficient  to  warrant  the 
adjudication. 

The  case  of  Sargent  v.  Essex  Marine  Railway,  9  Pick.  202,  is 
much  nearer  the  present  case,  and,  so  far  as  the  requirement 
that  the  transfer  be  made  at  the  bank  rests  on  a  mere  by-law, 
is  in  point.  The  by-law  required  that  all  transfers  be  made  in  a 
book,  in  a  specific  form,  and  transferable  only  on  the  books.  The 
court  consider  this  by-law  requiring  a  transfer  in  a  particular  form 
on  the  books  of  the  bank  as  an  arrangement  of  the  corporation 
for  their  own  convenience.  But  they  add:  "Neither  the  act  of 
incorporation  nor  any  other  statute  requires  that  an  assignment 
shall  be  recorded  in  order  to  give  it  validity."  9  Pick.  205.  This 
seems  to  carry  a  clear  implication  that  if  any  provision  of  law, 
binding  on  all  persons  as  such,  had  required  it  to  be  recorded,  it 
must  be  entered  in  the  books,  or  delivered  to  the  proper  offi- 
cer for  record,  to  give  it  validity. 

We  are  aware  that  several  of  the  New  York  cases  cited  in  the 
argument  are  decisions  contrary  to  the  rule  we  now  adopt.  But 
it  is  to  be  remarked  that,  in  the  case  of  Commercial  Bank  of  Buf- 
falo V.  Kortright,  22  Wend.  348,  before  the  Court  of  Errors,  the 
chancellor  and  a  respectable  minority  of  the  members  of  the  court 
dissented  on  this  point  and  were  of  opinion  that,  when  the  char- 
ter contains  a  provision  that  no  transfer  shall  be  valid  unless  reg- 
istered in  the  books,  an  unregistered  transfer  does  not  convey  a 
legal  title,  but  an  equitable  interest  only,  subject  to  all  prior 
equities. 

And  we  think  the  authority  of  the  case  in  New  York  is  more 
than  counterbalanced  by  the  decisions  of  several  of  the  neighbor- 
ing States. 

In  Vermont  the  court  say :  "We  entertain  no  reasonable  doubt 
that  the  mode  of  transfer  of  stock  pointed  out  in  the  charter  is 
the  only  mode  which  the  public  are  bound  to  regard  as  convey- 
ing the  title.  All  persons,  unaffected  with  notice  to  the  contrary, 
are  at  liberty  to  act  upon  the  faith  of  the  title  being  where  it 
appears  upon  the  books  of  the  corporation  to  be."  Sabin  v.  Bank 
of  Woodstock,  21  Vt.  362. 

In  Connecticut  there  are  several  cases  precisely  in  point.  The 
question  of  actual  transfer  is  considered  to  be  a  question  of  legal 
title:  and  in  all  transfers  under  such  charter  and  by-law  the 
change  of  title  is  held  to  take  place  when  the  instrument  of 
transfer  is  received  for  record  by  the  clerk,  and  the  transfer 
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bears  date  from  that  time.  Oxford  Turnpike  v,  Bunnel,  6 
Conn.  558. 

In  the  present  case  it  is  insisted  that  the  plaintiffs  presented  the 
certificate,  with  a  transfer  from  Bingham,  and  demanded  a  trans- 
fer before  the  sale  on  execution.  This  is  true;  but  the  attach- 
ment on  mesne  process  was  made  before  any  such  notice  given 
and  demand  made  by  the  plaintiffs;  and  the  title  of  the  attaching 
creditor  relates  back  to  the  time  of  attachment.  We  are  of  opin- 
ion, therefore,  that  the  attachment  and^bsequent  sale  gave  that 
purchaser  the  better  leg^l  title,    /t/.^*.--^^^'-'-'^'^-'""^  c-,  #  7)J^ 

Plaintiffs  nonsuit. 


THE  BROADWAY  BANK  xk  THOMAS  McElLRATH  and 

Others. 

In  the  Court  of  Chancery  of  New  Jersey,  May  Term,  i860. 

[Reported  in  13  New  Jersey  Equity  Reports  24.] 

This  case  came  on  for  final  hearing  on  the  bill,  answer  and 
proofs.    The  facts  fully  appear  in  the  opinion  of  the  court. 

Gummere  and  Attorney-General  for  complainant. 

Van  Syckel  and  Beasley  for  defendants. 

The  Chancellor.  The  property  which  forms  the  subject  of 
controversy  consists  of  fifty  shares  of  the  capital  stock  of  the 
Trenton  Iron  Co.,  of  the  par  value  of  one  hundred  dollars  each, 
standing  on  the  books  of  the  company  in  the  name  of  McElrath. 
On  the  second  of  June,  1854,  the  certificate  of  stock,  accompanied 
by  a  power  of  attorney  irrevocable  for  the  transfer  thereof,  was 
•delivered  to  the  Broad  way  Bank,  as  collateral  security  on  a  loan  of 
four  thousand  dollars,  obtained  by  McElrath  from  the  bank,  upon 
his  individual  note  at  four  months.  The  loan  was  made  upon  the 
agreement  of  McElrath  to  deposit  the  stock  as  a  collateral  security 
for  the  repayment  of  the  loan,  including  as  well  the  original  note 
as  all  renewals  thereof.  The  note  was  renewed,  and  the  accruing 
interest  paid,  from  time  to  time,  until  the  22d  of  November,  1857, 
when  the  last  renewal  was  made. 

On  the  24th  of  August,  1857,  ^^^  Hunterdon  County  Bank 
sued  out  of  the  Supreme  Court  of  this  State  a  writ  of  attach- 
ment against  the  estate  of  the  said  McElrath,  as  a  non-resident 
debtor,  by  virtue  of  which  the  stock  in  question  was  attached  as 
the  property  of  McElrath.  Judgment  having  been  rendered  in 
favor  of  the  plaintiff  in  attachment,  and  also  in  favor  of  sundry 
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applying  creditors,  the  auditors  in  attachment  were  proceeding 
to  make  sale  of  the  stock  in  question  to  satisfy  those  judgments 
when  they  were  restrained  by  an  injunction  issuing  in  this  cause. 
The  complainants  insist  that  they  have  an  equitable  lien  upon  the  I 
stock  for  the  payment  of  the  debt  for  which  it  was  hypothecated/ 
as  security.    The  defendants  claim  that  they  have  acquired  a  valid  1 
title  to  the  stock  at  law  and  in  equity  by  virtue  of  the  attachment.  I 
The  stock,  irrespective  of  the  complainants,  was  undoubtedly, 
under  the  provisions  of  the  statute,  the  subject  of  attachment. 
The  judgment  at  law  has  established  the  claims  of  the  plaintiff  and 
the  applying  creditors  in  attachment.     The  validity  of  the  pro- 
ceedings under  the  attachment  are  not  drawn  in  qtiestion.     The 
defendants'  right  to  the  property  is  unquestioned,  except  so  far 
as  it  conflicts  with  the  prior  rights  of  the  complainants. 

By  the  fifth  section  of  the  charter  of  the  Trenton  Iron  Co.,  ap- 
proved February  16,  1847  (Pamph.  Laws  61),  it  is  enacted  that 
" tHprapij^Tj^t^^^^  ^^ ^hp  ko\^  (^prporatjon  shall  be  deemed  personal 
estate,  and  be  traqsffrahlp  upon  \\\e  >)^^k.S  ^^  ^^f"  ^'^'^^  n^rpnr^- 
jgnT"  andby  the  ninth  section  of  the  charter  it  is  further  en- 
acted-^^TRat  books  of  transfer  of  stock  shall  be  kept,  and  shall  be 
evidencp-TTfTlie  ^wniership  nf  cqi'H  cfrv-U  I'n  a|1  plA/-tir>nc  anH  other 

matters  submitted  to  the  decision  of  the  stockholders  of  the  said 
corporatiofil** 

Independent  of  the  provisions  of  the  charter,  the  stock  of  an 
incorporated  company  is  deemed  personal  estate,  and  may  be 
transferred  by  a  certificate  of  stock  accompanied  by  a  power  of 
transfer.     Angel  &  Ames  on  Corp.  sec.  564. 

And  where  it  is  provided  by  the  charter  or  by-laws  that  the 
stock  shall  be  transferred  only  upon  the  books  of  the  corporation, 
there  is  a  decided  weight  of  authority  in  support  of  the  position, 
that  a  bona  fide  transfer  by  delivery  of  the  certificate  is  neverthe- 
less valid  as  between  vendor  and  vendee,  that  the  equitable  title 
passes  by  such  transfer,  and  that  the  claim  of  the  vendee  is  good  in 
equity  against  the  claim  of  an  execution  or  attaching  creditor  of 
the  vendor ;  such  provision,  whether  by  charter  or  by  law,  is  re- 
garded as  designed  to  protect  the  interests  of  the  corporation,  and 
as  applying  solely  to  the  relation  between  the  corporation  and  its 
stockholders.  Its  only  office  is  held  to  be  equivalent  to  that  of  the 
provision  contained  in  the  ninth  section  of  the  charter  of  the  Tren- 
ton Iron  Co. — namely,  "  to  afford  evidence  of  the  ownership  of 
the  stock  in  all  elections  and  other  matters  submitted  to  the  decis- 
ion of  the  corporation,"  including  all  questions  as  to  the  owner- 
ship of  the  stock  as  between  the  corporation  and  its  members. 
Angel  &  Ames  on  Corp.  354 ;  Bank  of  Utica  t;.  Smalky,  2  Cowen, 
770 :  Gilbert  v.  Manchester  Iron  Co.,  1 1  Wend.  627 ;  Kortright  v. 
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Buffalo  Commercial  Bank;  20  Wend.  91 ;  same  case  in  error,  22 
Wend.  348 ;  Quiner  v,  Marblehead  Insurance  Co.,  10  Mass.  476 ; 
Union  Bank  of  Georgetown  v.  Laird,  2  Wheat.  390 ;  3  Howard, 
513 ;  Stebbins  v.  Phoenix  Fire  Insurance  Co.,  3  Paige,  361 ;  3  Bin- 
ney,  394;  Grant  v.  Mechanics  Bank,  15  Serg.  &  R.  143;  Bank  of 
Kentucky  v,  Schuylkill  Bank,  i  Parsons,  247;  United  States  v. 
Cutts,  I  Sumner,  133. 

There  is  not  an  entire  uniformity  of  authority  upon  the  question 
whether  a  transfer  or  pledge  of  stock  as  collateral  security  with- 
out a  transfer  upon  the  books  of  the  company,  as  required  by  the 
charter,  will  protect  the  holder  against  the  claims  of  an  attach- 
ing creditor,  though  the  weight  of  authority  is  decidedly  in  favor 
of  the  right  of  the  assignee. 

It  is  the  well-settled  rule  in  New  York,  where  this  contract  w-as 
made,  and  where  the  contracting  parties  had  their  domicil  at  the 
time  of  the  contract,  and  the  pledge  of  the  stock  by  McElrath  to 
the  bank. 

It  was  so  expressly  decided  in  this  State  long  prior  to  the  date 
of  that  contract.    Rogers  ei  al.  v.  Stevens,  4  Halst.  Ch.  167. 

So  far  as  judicial  determination  could  settle  the  question,  it  was 
settled  prior  to  the  pledge  of  this  stock,  both  in  the  State  where  the 
contracting  parties  had  their  domicil  and  in  the  State  where  the 
corporation  whose  stock  was  transferred  was  chartered  and  trans- 
acted its  business.  The  parties  to  the  contract  may  fairly  have 
relied  upon  the  law,  as  thus  settled,  for  the  protection  of  their 
rights.  It  is  of  the  utmost  importance  that  questions  so  extensive- 
ly and  vitally  affecting  the  rights  of  the  business  community' 
should  be  regarded  as  settled  by  judicial  decision,  and  not  liable 
to  be  disturbed,  except  for  the  most  cogent  reasons.  Upon  the 
faith  of  decisions  already  made  upon  this  very  point,  contracts 
have  doubtless  been  entered  into  and  securities  taken  to  a  verj*^ 
large  amount.  Whatever  might  be  my  conclusion  as  to  the  true 
construction  of  the  statute,  were  the  question  now  for  the  first 
time  agitated,  it  would  be  alike  unwise  and  unjust  to  overturn  or 
impair  rights  acquired  upon  the  faith  of  recognized  legal  prin- 
ciples. 

I  think  it  clear  moreover,  whatever  might  be  the  strict  legal 
interpretation  of  the  provision  in  question,  that  the  legislature 
never  designed  it  to  impair  the  validity  of  a  transfer  of  stock,  as 
between  the  parties  making  it.  It  was  not  intended  to  introduce 
a  new  mode  of  acquiring  title  to  stocks,  much  less  to  operate  as  a 
registry  law,  by  furnishing  conclusive  evidence  to  the  public  of  the 
ownership  of  the  property.  If  such  had  been  the  design,  it  might 
have  been  expected  that  the  legislature  would  have  required  that 
the  books  of  transfer  should  be  at  all  times  open  to  public  inspec- 
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tion,  and  the  record,  not  in  certain  specified  cases  merely,  but  in  all 
cases,  made  evidence  of  ownership. 

Xor  does  sound  policy  require  such  construction  to  be  given 
to  the  act.  The  pledge  of  stocks  as  collateral  security  has  be- 
come a  prevalent,  and  to  the  borrower,  especially,  an  advan- 
tageous mode  of  effecting  loans.  In  manufacturing  companies 
especially,  where  the  business  of  the  company  is  carried  on  by  the 
stockholder,  and  where  his  capital  is  mainly  or  exclusively  vested 
in  the  stock,  and  employed  in  the  active  operations  of  business,  the 
pledge  of  stocks  affords  the  most  ready  and  advantageous  mode 
of  effecting  loans  for  the  demands  of  business.  To  require  a 
transfer  of  the  stock  to  the  lender  as  security  for  the  loan  against 
the  right  of  attaching  or  execution  creditors  will  at  once  destroy 
the  value  of  the  security,  or  compel  the  borrower  to  divest  him- 
self of  his  character  as  corporator  to  forfeit  his  control  of  the 
business  of  the  corporation,  of  his  right  to  dividends,  and  of  all 
his  other  rights  as  a  stockholder  in  the  corporation.  Why  should 
the  owner  of  stocks  be  deprived  of  the  privilege  of  mortgaging  or 
pledging  his  stock  for  the  security  of  a  loan,  without  stripping 
himself  of  all  his  rights  of  ownership,  more  than  the  owner  of  any 
other  property  ? 

The  objection  is,  that  it  will  open  the  door  to  fraud,  and  de- 
prive an  execution  or  attaching  creditor  of  the  means  of  ascertain- 
ing the  real  ownership  of  the  stock.  It  is  worthy  of  notice  that 
this  clause  requiring  a  transfer  of  stock  on  the  books  of  the  com- 
pany was  inserted  in  numerous  charters  long  before  the  stock  was 
made  the  subject  of  execution.  But  the  objection,  as  applied  to  a 
transfer  of  stock,  is  of  less  weight  than  against  a  chattel  mort- 
gage, the  chattel  remaining  in  the  hands  of  the  mortgagor,  which 
is  held  to  be  a  valid  security.    Runyon  v,  Groshon,  i  Beasley,  86. 

The  transfer  book  is  not  the  only  evidence  of  the  ownership  of 
stock.  The  certificate,  which  has  always  been  deemed  prima  facie 
evidence  of  ownership,  is  the  only  evidence  in  possession  of  the 
owner,  and  where  there  has  been  no  transfer,  is  the  only  recog- 
nized evidence  of  title. 

It  is  urged  that  the  contract  for  the  pledge  of  this  stock  was 
executory  merely ;  that  it  does  not  purport  to  transfer  the  owner- 
ship of  the  shares,  but  simply  gives  an  authority  to  transfer  upon 
failing  to  pay  the  debt ;  and  hence  it  is  further  argued,  that  the 
stock  cannot  be  held  as  a  pledge,  because  that  requires  a  trans- 
fer of  possession.  The  contract  between  the  parties  was  in  no 
sense  executory.  It  was  fully  executed  according  to  the  intention 
of  the  parties.  The  absolute  ownership  of  the  stock,  it  is  true,  was 
not  transferred,  nor  was  it  intended  it  should  be.  The  spirit  and 
design  of  the  contract  was  that  the  legal  ownership  of  the  stock 
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should  continue  in  McElrath ;  that  he  should  remain  a  member  of 
the  corporation,  with  the  right  to  receive  the  dividends  upon  the 
stock,  to  vote  at  all  elections,  and  with  all  other  rights  pertaining 
to  him  as  a  stockholder  and  member  of  the  company,  and  that  the 
bank  should  hold  the  stock  as  collateral  security  for  the  payment 
of  the  loan,  with  the  absolute  and  irrevocable  right  of  transferring 
the  legal  ownership  upon  failure  to  pay  the  debt.  The  same  ob- 
jection existed  in  many  of  the  reported  cases,  where  the  right  of 
the  party  holding  the  certificate  of  stock  as  evidence  of  his  claim 
was  sustained  against  the  claims  of  attaching  or  execution  cred- 
itors.   3  Binney,  394 ;  4  Halst.  Ch.  167. 

Such  a  certificate  annexed  to  or  accompanying  a  blank  power  of 
attorney  we  cannot  doubt,  not  only  according  to  the  understand- 
ing of  men  in  business,  but  upon  well  settled  principles  of  law, 
passes  by  delivery  an  equitable  title  to  a  bona  fide  purchaser ;  nor 
can  such  purchaser  be  justly  prevented  from  converting  his  equit- 
able into  a  legal  title  by  filling  up  and  exercising  the  power,  when- 
ever he  is  entitled  to  do  so  by  the  nature  and  terms  of  the  con- 
tract under  which  the  certificates  were  delivered  to  him.  When 
the  stock  is  sold  absolutely  his  right  then  to  perfect  his  title  is  im- 
mediate ;  when  it  is  hypothecated,  the  right  accrues  when  the  debt 
meant  to  be  secured  becomes  due  and  remains  unpaid.  Per 
Ackley,  C.  J.,  in  Fatman  v.  Lobach,  i  Duer,  361. 

It  is  obvious,  moreover,  that  so  far  as  regards  the  legal  owner- 
ship of  the  stock,  if  the  transfer  upon  the  books  of  the  company 
alone  can  constitute  legal  ownership,  that  the  contract  of  sale  is  as 
fully  executed  by  delivering  the  certificate,  with  the  power  of 
immediate  transfer  on  the  books  of  the  company,  as  by  a  formal 
assignment  accompanying  the  certificate. 

The  holder  of  a  certificate  of  shares  of  stock,  accompanied  by  an 
irrevocable  power  of  attorney  to  transfer  them,  is  the  apparent 
owner,  and  when  he  is  the  holder  for  value  without  notice  his 
title  cannot  be  impeached.    Leavitt  v.  Fisher,  4  Duer,  i. 

Aside  from  the  general  principles  by  which  I  think  the  case 
must  be  controlled,  it  is  worthv  of  notice  that  the  charter  of  the 
company,  the  stock  of  which  is  here  the  subject  of  controversy,  is 
somewhat  variant  from  many  of  those  which  have  formed  the 
subject  of  adjudication.  In  the  case  of  Fisher  v.  The  Essex  Bank, 
5  Gray,  373,  the  act  of  incorporation  declared  that  the  stock  of  the 
bank  should  be  transferable  only  at  its  banking  house  and  on  its 
books.  The  court  say  that  the  word  *'  only  "  carries  an  implica- 
tion, as  strong  as  negative  words  could  make  it,  that  the  transfer 
should  be  in  no  other  mode.  It  was  not  to  prescribe  one  mode, 
leaving  others  unaffected;  it  made  that  mode  exclusive.  The 
charter  of  the  Trenton  Iron  Co.  contains  no  such  exclusive  Ian- 
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guage.  It  declares  merely  that  the  stock  shall  be  transferable  on 
the  books  of  the  company,  and  further  provides  that  the  books  of 
transfer  shall  be  evidence  of  ownership,  as  between  the  company 
and  its  stockholders.  If  the  transfer  on  the  books  was  designed/ 
to  be  the  only  evidence  of  ownership,  the  latter  provision  would 
seem  to  be  unnecessary. 

The  right  of  the  bank  is  in  no  wise  prejudiced  by  the  fact,  that 
they  appeared  as  applying  creditors  under  the  attachment,  and 
presented  their  claim  to  the  auditors. 

The  bona  fides  of  their  claim  is  not  questioned,  and  they  are 
entitled  to  the  stock  in  question  clear  of  the  lien  of  the  attach- 

Decree  accordinglv.  ^^'    '    ^ 


BOSTON    MUSIC    HALL    ASSOCIATION 

CORY  AND  Others. 


V, 


BARNEY  ,j^x>e      .-  ' 


In  the  Supreme  Judicl\l  Court  of  Massachusetts,  Septem- 
ber 16,  1880. 

[Reported  in  129  Massachusetts  Reports  435.] 

F,  C.  Welch  for  the  attaching  creditor. 

/.  P.  Treadwell  for  the  transferee. 

Colt,  J.  In  1874,  Howard  L.  Hay  ford  sold  five  shares  in  the 
stock  of  the  Boston  Music  Hall  Association  to  his  brother  Nathan 
H.  Hayford,  to  whom  he  delivered  a  stock  certificate,  and  upon 
which  he  endorsed  and  signed  a  written  transfer  in  the  usual 
form.  No  transfer  was  made  on  the  books  of  the  corporation, 
and  there  was  no  provision  in  the  charter  or  by-laws 
the  association  requiring  it  It  was  not  until  after  the 
shares  were  levied  on  as  the  property  of  Howard  L.,  in  May, 
1878,  that  the  corporation  was  notified  of  the  alleged  sale  and 
transfer  to  Nathan  H.  In  the  meantime  Howard  L.,  with  the 
knowledge  of  his  brother,  collected  the  annual  dividends  declared 
on  the  stock,  attended  meetings  of  the  stockholders,  and  served 
upon  committees  appointed  at  such  meetings.  Under  the  levy 
made  in  1878,  Barney  Cory  bought  the  stock  as  the  property  of 
Howard  L. ;  and  the  question  presented  by  this  bill  of  interplead- 
eris,  which  of  the  two  acquired  the  title. 

The  case  comes  up  on  appeal  from  the  decree  of  a  single  judge 
in  favor  of  Nathan  H.  Hayford,  accompanied  by  a  report  of  the 
evidence  taken  at  the  hearing.  In  the  first  place,  it  is  contended 
that  the  evidence  fails  to  show  that  the  stock  was  sold  and  assigned 
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to  Nathan  H.  in  good  faith  at  any  time  before  the  levy.  Upon 
this  question  of  fact,  the  decision  of  the  single  judge  will  not  be 
reversed,  unless  it  clearly  appears  to  be  erroneous.  Reed  zk 
Reed,  114  Mass.  372;  Montgomery  v,  Pickering,  116  Mass.  227. 

The  only  evidence  of  the  transaction  in  1874  comes  from  the 
two  Hayfords,  who  were  the  parties  to  it.  But  we  cannot  say 
that  the  fact  that  the  apparent  ownership  remained  unchanged 
for  such  an  unusual  length  of  time  upon  the  books  of  the  corpora- 
tion, and  that  Howard  L.  received  the  dividends  and  continued 
to  act  as  the  real  owner,  is  sufficient  to  lead  us  to  believe  that  the 
judge  erred  in  not  treating  it  as  sufficient  to  overcome  the  positive 
evidence  of  a  valid  sale  of  the  property,  coming  from  two  wit- 
nesses who  were  before  him,  and  of  whose  truthfulness  he  had 
the  best  opportunity  to  judge. 

In  the  next  place,  it  is  strenuously  urged  that,  by  force  of  the 
various  statutes  of  this  commonwealth  relating  to  the  ownership 
and  transfer  of  stock  in  corporations,  authorizing  the  attachment 
of  shares,  requiring  returns  to  the  Secretary  of  the  Common- 
wealth, and  imposing  a  personal  liability  on  stockholders  for  the 
debts  of  the  corporation,  there  can  be  no  transfer  of  stock,  valid 
against  the  claims  of  an  attaching  creditor,  unless  such  transfer  be 
recorded  in  the  books  of  the  corporation.  Gen.  Sts.  c.  68,  §§  10, 
12;  c.  123,  §§  59-61 ;  c.  133,  §  46;  St.  1864,  c.  201.  The  inten- 
tion of  the  legislature,  it  is  said,  must  have  been  to  provide  for  the 
owners  of  stock  a  convenient  and  uniform  method  of  transferring 
title  on  the  books  of  the  corporation,  which  should  be  the  only- 
valid  transfer  as  to  creditors,  and  others  interested;  and,  al- 
though the  statutes  have  not  provided  in  express  terms  that,  as 
to  creditors,  transfers  shall  not  be  valid  till  they  are  so  recorded, 
yet  such,  it  is  contended,  is  the  necessary  implication,  for  other- 
wise the  design  of  the  statutes,  requiring  registration  and  mak- 
ing the  shares  liable  to  be  taken  for  debts,  would  be  defeated. 
But  this  consideration  is  not  sufficient  to  control  the  law  as  long 
since  settled  by  the  decisions  of  this  court.  It  requires  a  clear 
provision  of  the  charter  itself,  or  of  some  statute,  to  take  from  the 
owner  of  such  property  the  right  to  transfer  it  in  accordance  with 
known  rules  of  the  common  law.  And  by  those  rules  the  deliver- 
ing of  a  stock  certificate,  with  a  written  transfer  of  the  same  to  a 
bona  ade  purchaser,  is  a  sufficient  delivery  to  transfer  the  title  as 
against  a  subsequent  attaching  creditor.  Sargent  v,  Essex  Ma- 
rine Railway,  9  Pick.  201 ;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
90 ;  Fisher  v,  Essex  Bank,  5  Gray,  373 ;  Dickinson  v.  Central  Na- 
tional Bank,  ante,  279. 

It  would  not  be  in  accordance  with  sound  rules  of  construc- 
tion to  infer,  from  the  provisions  of  several  different  statutes 
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passed  for  the  purpose  of  obtaining  information  needed  to  secure 
the  taxation  of  such  property,  or  for  the  purpose  of  subjecting 
stockholders  to  a  liability  for  the  debts  of  a  corporation,  or  for 
protecting  the  corporation  itself  in  its  dealings  with  its  own  stock- 
holders, that  the  legislature  intended  thereby  to  take  from  the 
stockholder  his  power  to  transfer  his  stock  in  any  recognized  and 
lawful  mode.  If  a  change  in  the  mode  of  transfer  be  desirable, 
for  the  protection  of  creditors,  or  for  any  other  reason,  it  is  for 
the  legislature  to  make  it  by  clear  provisions,  enacted  for  that 
purpose. 

We  see  nothing  in  the  facts  which  can  be  held  to  deprive  Nathan 
H.  Hayford  of  the  stock  in  question,  on  the  ground  that  he  is 
chargeable  with  laches  in  not  causing  the  transfer  to  be  sooner 
recorded,  or  that  he  is  now  estopped  from  setting  up  his  title  to 
the  shares  in  his  possession.  It  must  be  taken,  upon  the  findings 
of  the  judge,  that  Nathan  H.  bought  these  shares  in  good  faith 
in  1874 ;  and  that  all  which  the  law*  required  was  done  to  vest  a 
perfect  title  in  him,  as  against  an  attaching  creditor  of  Howard 
L  He  was  under  no  legal  duty  to  have  the  transfer  recorded  in 
order  to  perfect  his  title  as  against  strangers,  and  he  can  be 
charged  with  no  neglect  or  laches  which  would  involve  the  for- 
feiture of  his  title. 

The  evidence  in  the  case  does  not  require  us,  against  the  find- 
ings of  a  single  judge,  to  find  that  Nathan  H.  is  estopped  to  set  up 
his  title  against  a  creditor  of  Howard  L.  The  acts  and  declara- 
tions of  the  latter,  after  the  sale,  would  not  affect  the  title,  except 
so  far  as  they  were  authorized  by  Nathan  H.,  and  there  is  noth- 
ing to  show  any  act  or  declaration  authoriz^d*^  the  latteXr-with 
intent  to  give  a  false  credit  to  Howard  lyrois^ffittany  creditorpf s^^  7  C- 
his  was  in  fact  defrauded.  ^  jk  rC.  >,  j-  ^^^k,  '    ^     ^"^^^ 

Decree  affirmed.       ^      t^    .-  \      ^,  ^   >?  <y  ^  7  > 


^ 


I^^^^^X^v*       y>^V 
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HENRY  LIPPITT  v.  THE  AMERICAN  WOOD  PAPER 

COMPANY. 

In  the  Supreme  Court  of  Rhode  Island,  July  25,  1885. 

[Reported  in  15  Rhode  Island  Reports  141.] 

Tresp.\ss  oy  THE  CASE  to  rccover  damages  for  the  defendant's  j 
refusal  to  transfer  certain  corporate  stock.  / 

A,  &  A,  D.  Payne  and  Benjamin  N,  Lapham  for  plaintiff. 

Charles  P.  Robinson  for  defendant. 

DuRFEE,  Ch.  J.    This  is  an  action  on  the  case  to  recover  dam- 
ages of  the  defendant  corporation  for  refusing  to  the  plaintiff  the 
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rights'  of  a  stockholder  in  the  corporation.  The  plaintiff  claims 
to  be  entitled  to  one  hundred  shares  of  stock  formerly  attached  as 
the  property  of  one  Morton  C.  Fisher,  in  an  action  against  him, 
and  sold  on  execution  under  a  judgment  recovered  against  Fisher 
in  said  action,  the  plaintiff  being  the  purchaser.  The  defend- 
ant contests  the  right  of  the  plaintiff  on  the  ground,  among  other 
grounds,  that  Fisher  had  no  IjgaJ;  and  therefore  no  attachable, 
interest  or  title.  Prior  to  February  8,  1875,  said  shares  belonged 
to  Isaac  Hartshorn,  and  stood  in  his  name  on  the  corporation 
books.  On  February  8,  1875,  Isaac  Hartshorn,  by  his  attorneys 
in  London,  transferred  said  shares  by  deed  of  assignment  to 
Morton  C.  Fisher,  then  in  London.  The  shares  were  attached 
as  aforesaid,  as  the  property  of  Fisher,  February  16,  1875.  At 
that  time  they  stood  in  the  name  of  Hartshorn  on  the  books  of 
the  corporation.  They  were  never  afterwards  transferred  into 
the  name  of  Fisher  on  the  books;  but  on  September  4,  1876,  they 
were,  at  the  request  of  Fisher,  transferred  on  the  books  of  the 
corporation  to  George  Earl  Church,  the  transfer  being  signed 
"  Morton  C.  Fisher,  by  William  S.  Slater,  Treasurer."  The  sale  on 
execution  to  the  plaintiff  took  place  March  20,  1882,  The  char- 
ter of  the  corporation  provides  that  the  "  shares  shall  be  trans- 

C/rN  •^^^^"'     1  f erred  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of 

«  -#   *^  /  said  corporation."  One  of  the  by-laws  enacts :   '*  The  stock  shall 

^^^'^   I  be  assignable  only  on  the  books  of  the  company,  by  the  person 

r^^  (   in  whose  name  the  same  appears,  or  by  his  legal  representative; 

but  no  transfer  shall  be  made  by  certificate  issued  thereupon  un- 
til the  certificate  originally  issued  be  surrendered  and  cancelled." 
The  defendant  contends  that,  by  force  of  this  provision  and  by 
law,  the  legal  title  of  the  hundred  shares  was,  on  February  16, 
1875,  when  the  attachment  is  claimed  to  have  been  made,  in 
Hartshorn,  and  that  Fisher  had,  under  the  assignment  to  him, 
only  an  equitable  or  beneficial  title,  which,  however  good  it  may 
have  been  between  him  and  Hartshorn,  was  not  attachable.  The 
question,  therefore,  is  whether  the  shares  were  attachable  as  the 
property  of  Fisher  on  February  16,  1875. 

The  plaintiff  contends,  first,  that  Fisher  had  the  legal  title ;  and, 
second,  that  the  shares  were  attachable  even  if  he  had  only  an 
equitable  or  executory  title.  We  do  not  think  he  had 
the  legal  title.  It  seems  to  us  that  it  is  impossible  to 
hold  that  shares  which  are  "  assignable  only  on  the  books  "  can 
be  assigned  so  as  to  pass  the  legal  title  by  an  assignment  neither 
made  nor  recorded  on  the  books.  This  is  the  view  which  has 
generally  prevailed  in  the  courts  where  the  question  has  arisen. 
Fisher  &  Another  v.  Essex  Bank,  5  Gray,  373;  Blanchard  v. 
Dedham  Gas  Light  Go.,  12  Gray,  213;  Marlborough  Manufac- 
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turing  Co.  V,  Smith,  2  Conn.  579;  Northrop  v.  Newton  &  Bridge- 
port Turnpike  Co.,  3  Conn.  544;  Shipman  r.  ^tna  Insurance 
Co.,  29  Conn.  245;  Naglee  v.  Pacific  Wharf  Co.,  20  Cal.  529; 
State  Insurance  Co.  v.  Sax,  2  Tenn.  Ch.  507;  Williams  v.  The 
Mechanics'  Bank  of  New  Haven,  5  Blatch.  59;  Brown  v,  Adams, 
5  Bissell,  181;  Broadway  Bank  v,  McElrath,  13  N.  J.  Eq.  24; 
Black  et  aL  v,  Zacharie,  3  How.  U.  S.  483 ;  Otis,  AdmV,  v.  Gard- 
ner et  aL,  105  111.  436;  Farmers'  Nat.  Gold  Bank  v.  Wilson,  58 
Cal.  600;  Application  of  Thomas  Murphy,  51  Wise.  519;  Union 
Bank  z\  Laird,  2  Wheat.  390;  Pittsburg  &  Connellsville  R.  R. 
Co.  t\  Clarke  &  Thaw,  29  Pa.  St.  146.  Some  of  these  cases  hold 
that  an  attachment  of  shares  of  stock,  as  the  property  of  the  per- 
son in  whose  name  they  stand,  will  prevail  over  a  prior  bona  fide 
transfer  for  value  not  made  nor  recorded  on  the  books,  though 
others  hold  that  the  transfer  is  entitled  to  priority  notwithstand- 
ing that  it  carries  only  an  equitable  title.  The  case  of  Fisher  & 
Another  z:  Essex  Bank,  supra,  is  a  case  in  which  the  attachment 
was  sustained  with  great  force  of  reasoning,  the  opinion  being 
delivered  by  Shaw,  Ch.  J. 

The  attachment  here,  therefore,  was  not  good  unless  an  equi- 
table or  executory  right  or  interest  in  stock  is  attachable  under 
our  statute.  At  common  law  an  equitable  right  or  interest  in 
personal  property  is  not  attachable;  Freeman  on  Executions,  sec. 
116;  and  it  is  natural  to  suppose  that  the  intention  of  the  stat- 
ute in  subjecting  corporate  stock  to  attachment  and  levy  was 
simply  to  put  it  on  a  par  with  other  personal  property.  This  view 
accords  with  the  language  of  the  statute.  It  is  "  the  shares  of 
the  defendant,"  or  his  "  stock  or  shares,"  and  not  his  right  or 
interest  in  the  stock  or  shares,  which,  in  the  words  of  the  statute, 
may  be  attached  or  levied  upon.  Gen.  Stat.  R.  I.  cap.  196,  sec. 
21;  cap.  197,  sec.  9;  cap.  212,  sees.  18,  19,  and  20.  Pub.  Stat.  R. 
I.  cap.  207,  sec.  22;  cap.  208,  sec.  9;  cap.  223,  sees.  20,  21,  22.  The 
officer  with  process  is  authorized  to  make  attachment  or  levy  by 
leaving  a  copy  of  the  writ  or  execution  with  an  officer  of  the  cor- 
poration. Evidently,  the  idea  is  that  the  copy  shall  operate  by 
way  of  notice  or  garnishment  to  designate  and  hold  the  stock  in 
the  charge  of  the  corporation  for  the  purpose  of  the  attachment 
or  levy;  and  it  can  accomplish  this  effectually  only  when  the  stock 
stands  in  the  name  of  the  defendant  on  the  books  of  the  corpora- 
tion. If  the  defendant  does  not  appear  on  the  books  as  a  stock- 
holder, the  copy  conveys  no  knowledge  of  what  stock  is  intended 
to  be  attached,  unless  the  corporation  happens  to  be  otherwise 
informed  that  the  defendant  is  a  transferee  by  transfer  not  on  the 
books.  The  statute,  moreover,  makes  it  the  duty  of  an  officer  of  the 
corporation  served  with  a  copy  of  the  writ  to  render  an  account  on 
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oath  of  what  stock  or  shares  the  defendant  had  in  the  corpora- 
tion when  the  writ  was  served.  It  cannot  be  supposed  that  it  was 
ithe  intention  of  the  statute  to  make  it  the  duty  of  the  officer  to 
render  this  account  from  information  obtained  otherwise  than 
officially  or  from  the  books.  For  how  can  the  officer  render  an 
account  of  what  stock  or  shares  the  defendant -had,  if  by  "  stock 
or  shares  "  the  statute  means  not  only  the  stock  or  shares  stand- 
ing in  the  name  of  the  defendant  on  the  books,  but  also  stock  or 
shares  transferred  in  any  other  manner  so  as  to  vest  in  him  an 
equitable  or  executory  title?  Certificates  of  stock  are  often  is- 
sued with  blank  assignments  with  power  printed  on  their  backs, 
A  stockholder,  in  order  to  transfer  the  equitable  title  to  the  stock, 
has  only  to  indorse  and  deliver  such  a  certificate,  leaving  the 
blanks  to  be  filled  by  the  holder.  A  certificate  so  indorsed  will 
pass  from  hand  to  hand,  carrying  the  equitable  title  with  it,  like  a 
note  payable  to  bearer.  Now,  suppose  that  A.,  a  stockholder  of 
record,  so  transfers  his  shares  to  B.,  and  that  a  creditor  of  B.  is- 
sues a  writ  against  him  directing  the  attachment  of  the  stock  or 
shares  of  the  defendant,  which  is  served  by  leaving  a  copy  with 
the  corporation.  The  copy  will  only  inform  the  corporation  that 
the  stock  or  shares  of  B.  are  attached,  but  not  what  stock  or 
shares  B.  has,  if  he  can  have  any  not  shown  by  the 
books,  nor  what  stock  or  shares  are  intended  to  be 
reached  by  the  attachment.  But  directly  B.  passes  the 
certificate  to  C,  and  C.  filling  the  blanks  perfects  his 
title  by  transfer  on  the  books,  the  corporation  having 
no  knowledge  that  the  shares  transferred  are  the  shares  intend- 
ed to  be  attached.  Now,  can  it  be  that  the  corporation  is  bound 
by  the  attachment?  It  is,  if  the  plaintiff's  construction  is  correct. 
It  seems  to  us  that  if  the  General  Assembly  had  intended  such  a 
construction  it  would  have  shown  its  intention  by  providing  some 
surer  and  more  efficient  procedure.  It  seems  to  us,  too,  that  such 
a  construction  is  repugnant  to  the  clear  indications  of  the  stat- 
ute. It  may  be  said  that  the  corporation  might  protect  itself  by 
inquiry  of  the  attaching  creditor.  Sometimes  it  might,  perhaps, 
but  certainly  not  always;  and  we  see  no  reason  to  think  that  it 
was  ever  intended  to  subject  the  corporation  to  the  burden  and 
risk  of  such  an  inquiry.  An  attachment,  to  be  really  such,  ought 
to  operate  as  a  taking  and  holding  of  the  thing  attached. 

The  plaintiff  cites  no  case  to  this  point.  The  only  cases  bear- 
ing upon  the  point  which  we  have  found  are  Foster  v.  Potter,  37 
Mo.  525,  and  Middletown  Savings  Bank  v,  Jarvis,  33  Conn.  372. 
In  those  cases  it  was  held  that  an  equity  of  redemption  in  stock 
transferred  on  the  books  of  the  corporation  by  way  of  mortgage 
to  the  mortgagees  was  liable  to  levy,  or  to  attachment  and  levy. 
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under  the  statutes  of  those  States.  But  the  decisions  were  largely 
influenced  by  the  language  of  the  statutes;  the  statutes  recogniz- 
ing the  right  to  take  stock  under  incumbrance,  and  providing  a 
carefully  contrived  procedure  for  the  identification  of  the  rights 
or  shares  taken  and  sold,  and  for  the  protection  of  all  concerned. 
See  Gen.  Stat,  of  Missouri,  cap.  160,  sees.  25,  26,  53;  Gen. 
Stat  of  Connecticut,  cap.  2,  sec.  19;  cap.  14,  sec.  237.  It 
would  seem,  moreover,  that  in  both  States,  certainly  in  Connecti- 
cut, the  statutes  in  express  terms  extend  not  only  to  "  stock  or 
shares,"  but  to  "  rights  or  shares ; "  and  in  the  Connecticut  case 
the  court  say,  "  The  language  is  broad,  and  expressly  includes  not 
only  the  shares  of  stock,  but  the  rights  in  them,"  as  a  reason  for 
holding  that  equitable  rights  are  subject  to  attachment  and  levy. 
We  do  not  think  the  cases  are  entitled  to  much  weight  here,  our 
statute  being  so  different.  The  plaintiff  directs  our  attention  to 
Gen.  Stat,  R.  I.  cap.  212,  sec.  19,  which  provides  that  the  offi- 
cer's deed  of  stock  sold  on  execution  "  shall  vest  in  the  purchaser 
all  the  defendant's  right,  title,  and  interest  in  such  shares  so  sold," 
and  contends  that  the  language  covers  all  interests,  equitable  as 
well  as  legal.  This  argument,  it  seems  to  us,  involves  the  fallacy 
known  as  arguing  in  a  circle,  or  begging  the  question ;  for  it  is  a 
deed  given  in  pursuance  of  a  valid  levy  and  sale  which  is  to  have 
this  effect;  and,  therefore,  unless  an  equitable  right  is  subject  to 
levy  and  sale,  a  deed  to  carry  out  such  levy  and  sale  is  of  no  avail. 
It  is  clear  that  if  such  rights  were  subject  to  levy  and  sale,  a  sale 
of  them  without  identification  or  any  disclosure  in  regard  to  them, 
as  the  sale,  if  authorized,  might  be  made,  would  generally  be 
nothing  but  a  most  unconscionable  sacrifice.  In  Beckwith  v. 
Burrough,  14  R.  I.  366,  we  decided  that  shares  of  stock  were  lia- 
ble to  attachment  and  execution  sale  as  the  property  of  the  de- 
fendant, notwithstanding  his  previous  transfer  of  them  on  the 
corporation  books,  if  the  transfer  was  made  in  fraud  of  the  at- 
taching creditor.  We  so  decided,  not  without  a  good  deal  of  hes- 
itation, being  pressed  by  the  language  of  the  statute,  on  the 
ground  that  the  transfer,  being  fraudulent  and  void  as  against 
the  creditor,  might  be  treated  as  to  him  as  a  mere  nullity.  In  the 
case  at  bar  we  are  asked  to  go  further,  and  hold  that  shares  which 
are  assignable  only  on  the  corporation  books  are  liable  to  at- 
tachment and  execution  sale,  as  the  property  of  a  defendant,  when 
they  have  not  been  so  assigned  to  him  and  do  not  stand  in  his 
name,  if  they  have  been  assigned  to  him  by  transfer  not  on  the 
books,  so  as  fo  vest  in  him  an  equitable  title.  We  have  come  to 
the  conclusion,  after  a  careful  study  and  consideration  of  the  sub- 
ject under  the  statute,  that  we  cannot  so  decide.  See,  also,  Beck- 
with V,  Burrough,  13  R.  I.  294,  298. 
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The  circumstances  of  this  particular  case  are  such  as  appeal  to 
us  strongly  in  favor  of  the  plaintiff,  but  we  do  not  find  that  they 
are  such  as  will  entitle  us  to  decide  in  his  favor  without  holding 
what  we  are  not  prepared  to  hold,  namely,  that  merely  equitable 
rights  in  stock  are  liable  to  attachment  and  execution  sale.  We 
do  not  think  the  corporation  is  subject  to  any  estoppel;  for, 
though  the  writ  issued  against  Fisher,  directing  the  attach- 
ment of  his  stock  and  shares  in  consequence  of  information  re- 
ceived partly  from  William  S.  Slater,  who  was  the  treasurer  of 
the  corporation,  that  the  shares  had  been  transferred  to  Fisher, 
it  does  not  appear  that  the  information  was,  or  was  understood 
to  be,  that  the  shares  had  been  transferred  upon  the  corporation 
books.  Whether,  if  the  information  given  had  been  that  the 
shares  had  been  transferred  upon  the  books,  it  could  have  created 
an  estoppel  which  would  avail  the  plaintiff,  we  need  not  decide. 

Judgment  for  defendant  for  costs. 

BAR2ALIER  McNEIL,  Respondent,  vJIliE  TENTH  NA- 
TIONAL BANK,  Etc.j  ,Iit«:EADED  With  Others^ 
^^.-/  ^c^^^:,^*^'^ c^    Appellants.  '^^^^,M*^^^'<' 

In  the  Court  of  Appeals  of  New  York,  November  io,  1871. 

[Reported  in  46  New  York  Reports  ^S'] 

Appeal  from  a  judgment  of  the  General  Term  in  the  fourth 
district,  affirming  a  judgment  entered  in  Montgomery  County,  in 
favor  of  the  plaintiff  on  the  report  of  a  referee. 

The  action  was  brought  to  compel  the  surrender  to  the  plain- 
tiff of  134  shares  of  the  capital  stock  of  the  First  National  Bank 
of  St.  Johnsville,  which  had  been  acquired  by  the  appellant  in  the 
following  manner: 

In  November,  1866,  the  plaintiff  then  being  the  owner  of  the 
shares  in  question,  had  an  account  with  Goodyear  Brothers  & 
Durant,  of  the  city  of  New  York,  stock  brokers,  relating  to  other 
stocks  which  they  had  purchased  and  were  carrying  for  him. 
For  the  purpose  of  securing  any  balance  which  might  become  due 
them  on  that  account,  the  plaintiff  delivered  to  and  left  with  them 
the  certificate  of  the  134  shares  in  dispute,  with  a  blank  assign- 
ment, and  power  of  attorney  to  transfer  indorsed  thereon,  signed 
by  the  plaintiff  in  the  following  words: 

"  For  value  received,  the  undersigned  hereby  assigns  and  trans- 
fers unto  .  .  .  shares  of  the  capital  stock  of  the  First  Na- 
tional Bank  of  St.  Johnsville,  and  do  hereby  constitute  and  ap- 
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point  .  .  .  true  and  lawful  attorney,  irrevocable  for  .  .  . 
and  in  .  .  .  name  and  behalf,  to  make  and  execute  all  neces- 
sary acts  of  assignment  and  transfer  required  by  the  regulations 
and  by-laws  of  said  bank. 

**  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 

this day  of 

"  (Signed.)  B.  McNEIL. 

*'  Sealed  and  sworn  in  presence  of ." 

On  the  i8th  of  June,  1868,  at  the  city  of  New  York,  the  appel- 
lant, at  the  request  of  Goodyear  Brothers  &  Durant,  paid  the  sum 
of  $45,135  to  Fred.  Butterfield,  Jacobs  &  Co.,  receiving  from 
them  certain  securities,  including  thfe  certificate  and  power  for 
the  134  shares  in  question,  which  had  been  previously  pledged 
by  Goodyear  Brothers  &  Durant  to  Fred.  Butterfield,  Jacobs 
&  Co. 

Goodyear  Brothers  &  Co.  were  at  that  time  insolvent,  and  in- 
debted to  the  appellant.  In  pledging  the  plaintiff's  shares,  they 
had  acted  without  actual  authority  from  him,  and  without  his 
knowledge.  He  was  indebted  to  them,  on  the  account  for  which 
the  shares  were  pledged  to  them,  in  the  sum  of  $3,000,  with  in- 
terest from  December  i,  1866;  but  the  account  had  not  been  ren- 
dered, or  any  demand  made- 

The  appellant,  at  the  time  of  receiving  the  shares,  had  no 
knowledge  of  the  plaintiff's  interest  therein. 

The  cashier  of  the  appellant,  within  a  few  days  after  receiving 
the  certificate,  assignment  and  power,  filled  in  the  blank  in  the 
assignment  and  power  with  "I.  H.  Stout,  cashier,  Tenth  National 
Bank,  New  York,  one  •hundred  and  thirty-four,"  and  dated  the 
same  the  19th  day  of  June,  1868,  and  sent  the  scrip  to  the  First 
National  Bank  of  St.  Johnsville,  for  the  purpose  of  having  the 
shares  transferred  on  the  books  accordingly;  but  such  transfer 
was  prevented  by  an  order  of  injunction  in  this  action. 

The  plaintiff  demanded  of  the  appellant  a  surrender  of  the 
scrip,  on  payment  of  the  balance  due  by  him  to  Goodyear  Broth- 
ers &  Durant ;  which  demand  was  refused. 

The  value  of  the  shares  was  $17,420.  The  balance  of  the  ad- 
vance made  by  the  appellant  thereon  ($45,135,  less  the  proceeds 
of  the  other  securities  received  therewith,  $29,915.19)  was  $15,- 
219.81,  besides  interest. 

When  the  certificate  and  power  came  to  the  possession  of  the 
appellant,  they  bore  the  proper  revenue  stamp,  duly  cancelled 
with  the  stamp  of  Goodyear  Brothers  &  Durant,  and  the  name 
of  Oi.  Goodyear  as  subscribing  witness  to  the  power.  The  referee 
found  that  when  the  plaintiff  delivered  them  they   were   not 
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Stamped  or  witnessed,  and  that  the  plaintiff  had  never  authorized 
those  acts. 

The  referee  found  in  favor  of  the  plaintiff,  and  in  conformity 
with  his  report,  a  judgment  was  entered,  requiring  a  surrender 
of  the  scrip  to  the  plaintiff,  on  payment  by  him  of  the  $3,000  and 
interest  due  by  him  to  Goodyear  Brothers  &  Durant. 

This  judgment  was  affirmed  at  General  Term,  and  an  appeal 
taken  to  the  late  Court  of  Appeals,  where,  after  argument,  that 
court  was  divided  and  a  reargument  ordered.  The  case  now 
comes  up  on  the  reargument. 

E.  L.  Fancher  for  appellant. 

S,  Hand  for  respondent. 

Rapallo,  J.  The  pledge  of  the  plaintiff's  shares  by  his  brok- 
ers, for  a  larger  sum  than  the  amount  of  their  lien  thereon,  was  a 
clear  violation  of  their  duty,  and  excess  of  their  actual  power. 
And  if  the  effect  of  the  transaction  was  merely  to  transfer  to  the 
appellant,  through  Fred.  Butterfield,  Jacobs  &  Co.,  the  title  or 
interest  of  Goodyear  Brothers  &  Durant  in  the  shares,  the  judg- 
ment appealed  from  was  right. 

It  must  be  conceded  that  as  a  general  rule,  applicable  to  prop- 
erty other  than  negotiable  securities,  the  vendor  or  pledgor  can 
convey  no  greater  right  or  title  than  he  hjis.  But  this  is  a  truism, 
predicable  of  a  simple  transfer  from  one  party  to  another  where 
no  other  element  intervenes.  It  does  not  interfere  with  the  well- 
established  principle,  that  where  the  true  owner  holds  out  an- 
other, or  allows  him  to  appear,  as  the  owner  of,  or  as  having  full 
power  of  disposition  over  the  property,  and  innocent  third  parties 
are  thus  led  into  dealing  with  such  apparent  owner,  they  will  be 
.-protected.  Their  rights  in  such  cases  do  not  depend  upon  the 
/  actual  title  or  authority  of  the  party  with  whom  they  deal  directly, 
\  but  are  derived  from  the  act  of  the  real  owner,  which  precludes 
I  him  from  disputing,  as  against  them,  the  existence  of  the  title  or 
/  power  which,  through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making  the 
conveyance.  Pickering  v.  Busk,  15  East,  38;  Gregg  v.  Wells, 
10  Adol.  &  El.  90;  Saltus  v.  Everett,  20  Wend.  268,  284;  Mow- 
rey  v.  Walsh,  8  Cow.  238;  Root  v.  French,  13  Wend.  570. 

The  true  point  of  inquiry  in  this  case  is,  whether  the  plain- 
tiff did  confer  upon  his  brokers  such  an  apparent  title  to  or  power 
of  disposition  over  the  shares  in  question,  as  will  thus  estop  him 
from  asserting  his  own  title,  as  against  parties  who  took  bona  fide 
through  the  brokers. 

Simply  intrusting  the  possession  of  a  chattel  to  another  as  de- 
positary, pledgee  or  other  bailee,  or  even  under  \  conditional 
executory  contract  of  sale,  is  clearly  insufficient  to  preclude  the 
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real  owner  from  reclaiming  his  property,  in  case  of  an  unauthor- 
ized disposition  of  it  by  the  person  so  intrusted.  Ballard  v. 
Burgett,  40  N.  Y.  314.  "  The  mere  possession  of  chattels,  by 
whatever  means  acquired,  if  there  be  no  other  evidence  of  property 
or  authority  to  sell  from  the  true  owner,  will  not  enable  the  pos- 
sessors to  give  a  good  title."  Per  Denio,  J.,  in  Covill  v.  Hill, 
4  Den.  323. 

But  if  the  owner  intrusts  to  another  not  merely  the  possession 
of  the  property,  but  also  written  evidence,  over  his  own  signa- 
ture, of  title  thereto,  and  of  an  unconditional  power  of  disposition 
over  it,  the  case  is  vastly  different.  There  can  be  no  occasion 
for  the  delivery  of  such  documents,  unless  it  is  intended  that  they 
shall  be  used,  either  at  the  pleasure  of  the  depositary,  or  under 
contingencies  to  arise.  If  the  conditions  upon  which  this  apparent 
right  of  control  is  to  be  exercised  are  not  expressed  on  the  face 
of  the  instrument,  but  remain  in  confidence  between  the  owner 
and  the  depositary,  the  case  cannot  be  distinguished  in  principle 
from  that  of  an  agent  who  receives  secret  instructions  qualifying 
or  restricting  an  apparently  absolute  power. 

In  the  present  case,  the  plaintiff  delivered  to  and  left  with  his 
brokers  the  certificate  of  the  shares,  having  indorsed  thereon  the 
form  of  an  assignment,  expressed  to  be  made  "for  value  received," 
and  an  irrevocable  power  to  make  all  necessary  transfers-  The 
name  of  the  transferee  and  attorney,  and  the  date,  were  left  blank. 
This  document  was  signed  by  the  plaintiff,  and  its  effect  must 
be  now  considered. 

It  is  said  in  some  English  cases  that  blanlc  assignments  of 
shares  in  corporations  are  irregular  and  invalid ;  but  that  opinion 
is  expressed  in  cases  where  the  shares  could  only  be  transferred 
by  deed  under  seal,  duly  attested,  and  is  placed  upon  the  ground 
that  a  deed  cannot  be  executed  in  blank. 

Without  referring  to  the  American  doctrine  on  that  subject, 
it  IS  sufficient  to  say  that  no  such  formality  was  requisite  in  this 
case.  It  was  only  necessary  to  a  valid  transfer  as  between  the 
parties  that  the  assignment  and  power  should  be  in  writing.  The 
common  practice  of  passing  the  title  to  stock  by  delivery  of  the 
certificate  with  blank  assignment  and  power,  has  been  repeatedly 
shown  and  sanctioned  in  cases  which  have  come  before  our  courts. 
Such  was  established  to  be  the  common  practice  in  the  city  of 
New  York,  in  the  case  of  The  New  York  and  New  Haven  Rail- 
road Company  v.  Schuyler,  34  N.  Y.  41,  and  the  rights  of  parties 
claiming  under  such  instruments  were  fully  recognized  in  that 
case.  And  in  the  case  of  Kortright  v.  The  Commercial  Bank 
of  Buffalo,  20  Wend.  91,  and  22  Wend.  348,  the  same  usage 
was  established  as  existing  in  New  York  and  other  States,  and  it 
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was  expressly  held  that  even  in  the  absence  of  such  usage,  a  blank 
transfer  on  the  back  of  the  certificate,  to  which  the  holder  has 
affixed  his  name,  is  a  good  assignment;  and  that  a  party  to  whom 
it  is  delivered  is  authorized  to  fill  it  up,  by  writing  a  transfer  and 
power  of  attorney  over  the  signature. 

It  has  also  been  settled,  by  repeated  adjudications,  that,  as  be- 
tween the  parties,  the  delivery  of  the  certificate,  with  assignment 
and  power  indorsed,  passes  the  entire  title,  legal  and  equitable, 
in  the  shares,  notwithstanding  that,  by  the  terms  of  the  charter  or 
by-laws  of  the  corporation,  the  stock  !s  declared  to  be  transferable 
only  on  its  books;  that  such  provisions  are  intended  solely  for 
the  protection  of  the  corporation,  and  can  be  waived  or  asserted 
at  its  pleasure,  and  that  no  effect  is  given  to  them  except  for  the 
protection  of  the  corporation;  that  they  do  not  incapacitate  the 
shareholder  from  parting  with  his  interest,  and  that  his  assign- 
ment, not  on  the  books,  passes  the  entire  legal  title  to  the  stock, 
subject  only  to  such  liens  or  claims  as  the  corporation  may  have 
upon  it,  and  excepting  the  right  of  voting  at  elections,  etc.  An- 
gell  and  Ames  on  Corporations,  8th  ed.,  sec.  354 ;  Bank  of  Utica 
V.  Smalley,  2  Cow.  770;  Gilbert  v,  Manchester  Co.,  11  Wend. 
627;  Kortright  v.  Com.  Bank  of  Buffalo,  22  Wend.  362;  N.  Y. 
&  N.  H.  R.  R.  Co.  V,  Schuyler,  34  N.  Y.  80. 

In  the  case  of  Kortright  v.  Com.  Bank,  Chancellor  Walworth, 
in  a  dissenting  opinion,  strenuously  maintained,  in  conformity 
with  his  previous  decision  in  Stebbins  v.  Phoenix  Ins.  Co.,  3 
Paige,  356,  that  by  a  transfer  not  on  the  books,  the  transferee 
acquired  only  an  equitable  right  to  or  lien  on  the  shares;  and 
that,  having  but  an  equitable  right  or  lien,  he  took  subject  to  all 
prior  equities  which  existed  in  favor  of  any  other  person  from 
whom  such  assignment  was  obtained.  22  Wend.  352,  353,  355. 
But  his  view  was  overruled  by  the  majority  of  the  court.  The 
action  was  at  law  in  assumpsit,  brought  by  the  holder  of  the  cer- 
tificate and  power,  for  a  refusal  to  permit  him  to  make  a  trans- 
fer on  the  books,  and  the  question  of  his  legal  title  was  neces- 
sarily involved  in  the  case.  The  judgment  therein  must  there- 
fore be  regarded  as  a  direct  adjudication  that,  as  between  the 
parties,  the  legal  title  to  the  shares  will  pass  by  delivery  of  the 
certificate  and  power.    See  20  Wend.  362. 

This  was  reasserted  in  this  court  in  the  New  Haven  Railroad 
Case,  34  N.  Y.  80,  notwithstanding  what  was  said  in  the  Me- 
chanics' Bank  Case,  13  id.  625. 

By  omitting  to  register  his  transfer,  the  holder  of  the  certificate 
and  power  fails  to  obtain  the  right  to  vote,  and  may  lose  his 
stock  by  a  fraudulent  transfer  on  the  books  of  the  company,  by 
the  registered  holder,  to  a  bona  Me  purchaser.     34  N.  Y.  80. 
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But  in  this  respect  he  is  in  a  condition  analogous  to  that  of  the 
holder  of  an  unrecorded  deed  of  land,  and  possesses  a  no  less 
perfect  title  as  against  the  assignor  and  others.  And  he  would 
have  an  action  against  the  corporation  for  allowing  such  a  trans- 
fer in  violation  of  his  rights.  Id.  He  also  takes  the  risk  of 
the  collection  of  dividends  by  his  assignor,  or  of  any  lien  the  cor- 
poration may  have  on  the  shares.  But  in  other  respects  his  title 
is  complete. 

The  holder  of  such  a  certificate  and  power  possesses  all  the 
external  indicia  of  tide  to  the  stock,  and  an  apparently  unlimited 
power  of  disposition  over  it.  He  does  not  appear  to  have,  as  is 
said  in  some  of  the  authorities  cited,  concerning  the  assignee  of 
a  chose  in  action,  a  mere  equitable  interest,  which  is  said  to  be 
notice  to  all  persons  dealing  with  him  that  they  take  subject  to  j 
all  equities,  latent  or  otherwise,  of  third  parties;  but  apparently,/ 
the  legal  title,  and  the  means  of  transferring  such  title  in  the\ 
most  effectual  manner. 

Such,  then,  being  the  nature  arid  effect  of  the  documents  with 
which  the  plaintiff  intrusted  his  brokers,  what  position  does  he 
occupy  toward  persons  who,  in  reliance  upon  those  documents, 
have  in  good  faith  advanced  money  to  the  brokers  or  their  as- 
signs on  a  pledge  of  the  shares?  When  he  asserts  his  title,  and 
claims,  as  against  them,  that  he  could  not  be  deprived  of  his 
property  without  his  consent,  cannot  he  be  truly  answered  that, 
by  leaving  the  certificate  in  the  hands  of  his  brokers,  accompanied 
by  an  instrument  bearing  his  own  signature,  which  purported  to  \ 
be  executed  for  a  consideration,  and  to  convey  the  title  away  from  \ 
him,  and  to  empower  the  bearer  of  it  irrevocably  to  dispose  of  the 
stock,  he  in  fact  "  substituted  his  trust  in  the  honesty  of  his  brok- 
ers, for  the  control  which  the  law  gave  him  over  his  own  prop- 
erty," and  that  the  consequences  of  a  betrayal  of  that  trust  should 
fall  upon  him  who  reposed  it,  rather  than  upon  innocent  strangers 
from  whom  the  brokers  were  thereby  enabled  to  obtain  thei 
money? 

These  principles,  in  substance,  were  applied  in  the  case  of 
Kortright  v.  The  Commercial  Bank.  But  it  is  sought  to  dis- 
tinguish that  case  from  this ;  and  it  is  argued  that  there  the  cer- 
tificate was  intrusted  to  an  agent,  with  authority  from  his  prin- 
cipal to  borrow  money  upon  it  for  the  benefit  of  his  principal, 
and  that  he  simply  exceeded  his  authority  by  borrowing  more 
than  he  was  authorized  to  borrow,  and  absconding  with  the 
excess. 

The  facts  were,  that  the  certificate  indorsed  by  Barker,  the 
owner  of  the  shares,  was  sent  by  him,  together  with  his  note  for 
$10,000,  to  Bartow,  the  cashier  of  a  bank  in  Albany,  to  obtain  a 
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loan  of  $10,000.  Bartow,  through  an  agent  in  New  York, 
negotiated  a  loan  there,  upon  the  certificate,  for  $25,000,  and  ab- 
sconded.   Barker  admitted  having  received  the  $10,000. 

Whether  the  $10,000  were  to  be,  or  were,  borrowed  by  Bartow 
for  Barker,  or  advanced  by  Bartow  or  his  bank,  does  not  clearly 
appear, -and  the  opinions  delivered  in  the  case  differ  upon  the  point 
whether  Bartow  received  the  certificate  as  agent  or  pledgee.  But, 
assuming  that  he  received  it  as  agent,  the  ground  which  lies  at 
the  foundation  of  the  decision  is,  that  the  possession  of  the  cer- 
tificate and  blank  power  gave  him  an  apparent  right  of  control 
over  the  stock ;  that,  if  the  holder  of  the  certificate  and  power  was 
exhibited  to  the  money  dealing  public  as  having  the  competent 
right  of  pledge,  disposal  and  transfer  vested  in  him,  by  means 
of  all  the  usual  and  well  known  evidences  of  such  right,  the  pri- 
vate understanding  of  Barker  and  Bartow  could  not  affect  the 
rights  of  those  who,  if  misled,  were  misled  by  Barker's  own  acts. 

It  is  true  that  Senator  Verplanck,  in  his  prevailing  opinion, 
cites  authorities  on  the  subject  of  a  deviation  by  an  agent  from 
secret  instructions,  and  treats  the  case  as  belonging  to  that  class ; 
but  he  also  rests  upon  the  more  general  principles  above  stated, 
and  cites  the  well-known  case  of  Pickering  v.  Rusk,  15  East,  38, 
where  the  owner  had  allowed  a  broker  to  be  invested  with  the 
indicia  of  a  legal  title  to  .goods,  by  a  transfer  of  them  into  his 
own  name  on  the  wharfinger's  books. 

The  principles  of  agency  are,  however,  applicable  to  this  case. 
In  disposing  of  a  pledge,  the  pledgee  acts  under  a  power  from 
the  pledgor.  The  distinction  between  a  Hen  and  a  pledge  is  said 
to  be,  that  a  mere  Hen  cannot  be  enforced  by  sale  by  the  act  of 
the  party,  but  that  a  pledge  is  a  lien  with  a  power  of  sale  super- 
added. Story  on  Bailments,  7th  ed.,  sec.  311,  note  2;  Wasson 
V,  Smith,  2  B.  &  Aid.  439.  The  pledgee  in  selling  is  bound  to 
protect  the  interests  of  the  pledgor,  and,  as  to  the  surplus,  repre- 
sents the  pledgor  exclusively.  Now,  for  what  purpose  was  the 
apparent  ownership  and  power  of  disposition  of  this  stock  vested 
in  the  brokers?  Surely  for  the  purpose  of  enabling  them,  effectu- 
ally and  summarily,  to  execute  this  power  under  certain  condi- 
tions. If  the  power  was  absolute  on  its  face,  or  if  the  whole  legal 
title  was  by  the  instrument  apparently  vested  in  the  pledgee,  and 
the  condition  was  secret,  wherein  does  the  case  differ  in  principle 
from  one  of  ordinary  agency? 

I  am  at  a  loss  to  conceive  on  what  principle  it  can  be  claimed, 
that  an  apparent  naked  authority  is  more  effectual  to  bind  the 
party  giving  it  than  an  apparent  ownership  as  well  as  authority. 

In  the  case  of  Jarvis  v.  Rogers,  13  Mass.  105,  the  shares  were 
transferable  by  indorsement  of  the  certificates.    The  shareholder 
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indorsed  his  certificates  and  pledged  them  for  a  debt.  The  debt- 
or's friend,  by  his  authority,  and  with  his  funds,  paid  the  debt 
and  took  up  the  certificates,  and  the  debtor  allowed  them  to  re- 
main thus  indorsed,  in  his  hands,  but  not  for  any  specific  purpose. 
This  friend  afterward  pledged  them  for  his  own  debt,  to  a  party 
who  advanced  thereon  in  good  faith.  It  was  decided  that  the 
latter  could  hold  them  against  the  true  owner. 

The  court,  after  distinguishing  the  case  from  one  of  mere  bail- 
ment, says  that  after  the  plaintiff  had  put  his  name  on  the  back 
of  the  certificates,  and  allowed  them  to  go  into  the  market  with 
that  transferable  quality  about  them,  it  did  not  lie  in  the  mouth 
of  him  who  offered  them  to  the  world  in  that  shape,  to  deny  the 
effect  of  his  own  words  and  actions. 

This  decision  was  adhered  to  and  repeated  in  Jarvis  v.  Rogers, 
15  Mass.  389,  and  recognizes  substantially  the  same  doctrine 
as  Kortright  v.  The  Com'l  Bank,  omitting  the  element  of  excess 
by  an  agent,  of  authority  actually  given,  which  is  supposed  to 
have  governed  that  case. 

Fatman  z\  Loback,  i  Duer,  354,  is  a  case  precisely  in  point, 
and  I  see  no  ground  upon  which  the  conclusions  of  the  learned 
court  in  that  case  can  be  successfully  assailed.  The  case  of  Mc- 
Cready  v.  Rumsey,  6  Duer,  574,  which  is  cited  as  overruling  Fat- 
man  V,  Loback,  has  no  such  effect.  The  question  in  6  Duer  was 
between  the  assignee  of  the  shares  and  the  corporation,  and  it  was 
held  that  the  lien  of  the  corporation  on  the  stock  for  unpaid  sub- 
scription was  protected  where  the  transfer  was  not  made  on  the 
books,  a  position  fully  recognized  in  this  opinion,  and  in  the 
cases  I  have  cited.  Moreover,  in  the  case  in  6  Duer,  the  general 
act  under  which  the  corporation  was  formed  provided  that  trans- 
ferees of  shares  should  take  subject  to  the  liabilities  of  prior  share- 
holders. 

In  the  cases  of  Ex  parte  Swan,  7  C.  B.  N.  S.  400;  Swan  v. 
The  North  British  Australasian  Co.,  7  Hurl.  &  Nor.  603,  and 
Same  v.  Same,  2  Hurl.  &  Coltman,  175,  some  of  these  questions 
received  a  most  elaborate  discussion,  and  there  was  a  strong 
array  of  judicial  opinions  sustaining  the  validity  of  transfers  of 
stock,  unauthorized  in  point  of  fact,  on  the  ground  that  by  mere 
negligence,  and  unintentionally,  the  true  owner  had  enabled  an- 
other to  deliver  an  apparently  valid  title  to  the  stock,  and  thus 
deceive  third  parties. 

In  that  case,  the  plaintiff  had  intrusted  to  a  broker  ten  deeds 
of  transfer,  executed  in  blank,  for  the  purpose  of  transferring  cer- 
tain shares.  The  broker  used  only  eight  of  them  for  the  pur- 
pose intended,  and  feloniously  filled  up  an-^  used  the  others  as 
transfers  of  other  shares,  belonging  to  the  same  party,  forged 
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the  name  of  a  subscribing  witness,  and  stole  the  certificates  of 
the  shares  from  the  plaintiffs  box,  of  which  the  plaintiff  kept  the 
key.  He  then  sold  the  shares  to  bona  fide  purchasers.  He  was 
convicted  of  the  larceny. 

In  a  contest  by  the  owner  to  get  back  the  shares,  the  Common 
Bench  was,  after  two  arguments,  equally  divided  upon  the  question 
whether  the  owner  was  not  estopped  from  reclaiming  the  shares, 
by  reason  of  his  negligence  in  intrusting  the  blank  transfers  to 
the  broker,  though  they  were  intended  for  other  shares.  The  case 
was  taken  to  the  Court  of  Exchequer,  and  that  court  was  equally- 
divided  upon  the  same  question.  It  was  then  taken  to  the  Ex- 
chequer Chamber,  where  it  was  finally  disposed  of,  principally 
on  the  ground  that  to  estop  the  owner,  his  negligence  must  be 
the  proximate  cause  of  the  deceit.  That  here  it  was  too  remote, 
as  the  blank  deeds  of  transfer  were  intended  for  other  shares, 
and  the  broker  had  to  commit  forgery  to  make  them  available, 
and  a  separate  felony  to  obtain  possession  of  the  certificates. 

In  the  case  at  bar  none  of  these  difficulties  exists.  The  assign- 
ment and  power  were  intended  for  these  identical  shares ;  they, 
as  well  as  the  certificate,  were  voluntarily  intrusted  by  the  plain- 
tiff to  the  brokers,  and  the  latter  were  thus  invested  with  the  ap- 
parent ownership  and  right  of  disposal,  not  merely  by  the  negli- 
gence of  the  true  owner,  but  by  his  voluntary  act,  and  for  the 
very  purpose  of  attesting  to  the  world  their  title  and  power,  in 
case  the  contingency  should  arise  in  which,  according  to  the  un- 
derstanding between  them  and  the  plaintiff,  they  would  be  justi- 
fied in  resorting  to  the  stock  for  their  own  indemnity. 

Two  cases  have  been  cited  on  the  part  of  the  respondent  which 
required  notice,  viz. :  Covell  f.  The  Tradesmen's  Bank,  i  Paige, 
131,  and  Bush,  Administrator,  v,  Lathrop,  22  N.  Y.  535. 

In  Covell  V.  The  Tradesmen's  Bank,  the  complainant,  being 
the  owner  of  a  sealed  note  for  $2425,  payable  to  himself,  in- 
dorsed it  and  pledged  it  to  M.  for  a  loan  of  $1000.  M.  indorsed 
it  and  pledged  it  to  the  bank,  defendant,  as  security  for  an  ante- 
cedent debt  of  $1000  and  a  fresh  advance  of  $1425.  The  com- 
plainant's debt  to  M.  having  been  paid,  he  filed  his  bill  against 
the  bank  and  M.  to  obtain  a  surrender  of  the  note. 

The  chancellor  disposed  of  the  case  on  the  ground  that  the 
sealed  note,  being  a  mere  chose  in  action,  was  not  assignable  in 
law.  That  the  assignee  of  a  chose  in  action,  which  must  be  sued 
in  the  name  of  the  assignor,  obtains  only  an  equitable  interest, 
the  legal  title  remaining  in  the  assignor;  and  that  the  interest 
of  such  assignee,  being  only  equitable,  was  not  protected  agfainst 
the  prior  equity  and  legal  right  of  the  original  owner.  Thus 
applying  to  the  assignee  of  a  chose  in  action  the  doctrine  which 
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he  afterward,  in  the  case  of  Kortright  v.  The  Commercial  Bank, 
unsuccessfully  sought  to  apply  to  the  transferee,  by  assignment 
and  power,  of  shares  of  stock  in  a  corporation. 

He  refers  to  the  decision  of  Chancellor  Kent,  in  Murray  v. 
Lylbum,  2  Johns.  Ch.  443,  to  the  effect  that  the  assignee  of 
a  chose  in  action  takes  subject  only  to  the  equities  of  the  debtor, 
and  not  subject  to  latent  equities  of  a  third  person  against  the 
assignor,  and  points  out  that  the  case  of  Redfearn  v.  Ferrier,  i 
Dow's  Par.  R.  50,  cited  by  Chancellor  Kent,  was  decided,  not 
on  the  ground  that  the  assignee  of  a  chose  in  action  was  protected 
against  a  latent  equity  in  a  third  person,  but  that  a  share  in  a 
joint-stock  company  was  not  a  chose  in  action ;  that  the  assignee 
had,  according  to  the  law  of  Scotland,  the  legal  title  to  the  shares, 
and  that  the  equities  of  the  parties  being  equal,  the  court  would 
not  divest  him  of  his  legal  right. 

In  Bush,  Administrator,  v,  Lathrop,  22  N.  Y.  535,  the  plain- 
tiffs intestate,  being  the  assignee  of  a  bond  and  mortgage  for 
S1400,  pledged  them  to  Preston  to  secure  $268.20,  and  delivered 
them  to  the  pledgee  with  a  note  for  the  amount,  and  an  assign- 
ment of  the  bond  and  mortgage,  absolute  on  its  face,  but  ex- 
pressing a  consideration  of  only  $268.20,  the  mortgage  being 
^ood  for  its  full  amount.  Preston  gave  back  a  receipt,  agreeing 
to  redeem  the  bond  and  mortgage  on  payment  of  the  note. 

Preston  afterward  assigned  the  bond  and  mortgage  to  Smith 
4  Norton,  who  in  turn  assigned  to  the  defendant  for  $1488, 
advanced  by  him  in  good  faith.  The  plaintiff  brought  his  action 
to  obtain  a  retransfer  of  the  bond  and  mortgage  on  payment  of 
the  $268.20,  with  interest. 

Denio,  J.,  in  delivering  the  opinion  of  the  court,  reviews  the 
decision  of  Chancellor  Kent,  in  Murray  v,  Lylbum,  and  other 
cases,  on  the  subject  of  latent  equities,  disapproving  of 
the  doctrine  of  Chancellor  Kent,  and  coming  to  the  conclu- 
sion that  an  assignment  of  a  chose  in  action  takes  but  an 
equitable  interest,  notwithstanding  the  provisions  of  the  Code 
which  authorize  him  to  sue  in  his  own  name.  That  all  the  as- 
signees of  the  bond  and  mortgage  in  question,  subsequent  to  the 
original  obligee,  must  be  regarded  as  holding  merely  equitable 
interests,  and  that,  as  between  parties  so  circumstanced,  priority 
of  time  confers  a  preferable  right  (22  N.  Y.  547,  548)  ;  fol- 
lowing, substantially,  the  opinion  of  Chancellor  Walworth,  in 
Covell  V,  The  Tradesmen's  Bank,  which  he  cites. 

He  concedes  that  this  doctrine  forms  a  serious  impediment  to 
his  negotiation  of  choses  in  action,  and  alludes  to  the  difference 
of  opinion  which  may  exist  as  to  the  policy  of  encouraging  their 
negotiation,  and  to  the  period  when  it  was  thought  so  impolitic 
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that  courts  of  law  would  not  recognize  the  rights  of  assignees. 
But  in  no  part  of  his  learned  and  exhaustive  opinion  does  he 
seek  to  apply  its  doctrine  to  shares  in  corporations,  or  other  per- 
sonal property,  the  legal  title  to  which  is  capable  of  being  trans- 
ferred by  assignment,  and  the  free  transmission  of  which,  from 
hand  to  hand,  is  essential  to  the  prosperity  of  a  commercial 
people. 

The  question  of  estoppel  does  not  seem  to  have  been  considered 
in  that  case ;  and  perhaps  it  would  have  been  inappropriate,  inas- 
much as  the  assignment  upon  which  the  estoppel  could  have  been 
predicated,  if  at  all,  expressed  a  consideration  of  only  $268.20  for 
a  good  mortgage  of  $1400;  a  circumstance  calculated  to  excite 
inquiry.  But  it  is  sufficient  for  all  present  purposes  to  say  that 
the  reasoning  upon  which  the  decision  in  that  case  is  founded 
is  totally  inapplicable  to  this. 

I  have  reviewed  the  authorities  at  much  more  length  than 
usual,  by  reason  of  the  difference  of  opinion  expressed  in  the 
late  Court  of  Appeals  in  this  case,  and  for  the  purpose  of  meeting 
the  positions  so  ably  maintained  in  the  opinions,  in  favor  of  the 
respondent,  delivered  in  the  court  below,  and  in  the  late  court, 
on  the  former  hearing. 

My  conclusion  is,  that  the  Tenth  National  Bank  must,  on  the 
facts  found,  be  deemed  to  have  advanced  bona  fide  on  the  credit 
of  the  shares,  and  of  the  assignment  and  power  executed  by  the 
plaintiff,  and  is  entitled  to  hold  the  stock  for  the  full  amount  so 
advanced  and  remaining  unpaid  after  exhausting  the  other  se- 
curities received  for  the  same  advance. 

The  points  relative  to  the  stamp  and  subscribing  witness  were 
fully  answered  in  the  opinions  delivered  on  the  first  argument, 
and  do  not  appear  to  have  been  the  subject  of  dissent.  I  do  not 
deem  it  necessary  again  to  discuss  them  here. 

The  judgment  of  the  General  Term,  and  that  entered  on  the 
report  of  the  referee,  should  be  modified,  so  as  to  allow  the  plain- 
tiff to  redeem,  on  payment  of  the  balance  due  to  the  Tenth  Na- 
tional Bank,  on  its  advance  of  June  19th,  1868,  and  the  costs  of 
the  action. 

All  concur  except  Allen  and  Folger,  JJ.,  not  voting. 

Judgment  modified. 


(J^ 
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THE  MERCHANTS'  BANK  OF  CANADA,  Respondent,  v. 
DE  GRASSE  LIVINGSTON,  Impleaded,  etc..  Appellant. 

In  the  Court  of  Appeals  of  New  York,  June  21,  1878. 

[Reported  in  74  New  York  Reports  223.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Judicial  Department,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in  the 
opinion. 

Henry  H,  Anderson  for  appellant. 

James  Thomson  for  respondent. 

Earl,  J.  This  is  an  action  to  foreclose  a  pledge  of  certain 
shares  of  stock  in  the  Adams  Express  Co. 

Some  time  prior  to  January,  1875,  the  defendant,  Livingston, 
being  the  owner  of  100  shares  of  such  stock,  delivered  the  cer- 
tificate thereof  to  the  defendant,  Barrett,  to  secure  a  loan  from 
him  of  about  $3000.  In  January,  1875,  Barrett  took  the  certifi- 
cate of  stock  to  one  Watson,  the  resident  manager  of  the  plain- 
tiff, in  the  city  of  New  York,  and  told  him  that  he  wanted  to  get 
a  loan  of  $8000  from  the  plaintiff  upon  the  stock  represented  by 
the  certificate,  for  one  of  his  clients,  who  did  not  wish  to  sell  the 
stock,  but  would  rather  hold  it.  The  certificate  was  then  in  the  I 
name  of  Livingston,  but  there  was  no  endorsement  upon  it  nor/ 
power  of  attorney  attached  to  it.  Watson  informed  Barrett  that 
if  he  would  bring  a  power  of  attorney  attached  to  the  certificate 
he  would  make  the  loan.  Thereafter  Barrett,  by  representing 
that  he  ought  to  have  the  instrument  to  secure  his  loan  of  $3000, 
procured  Livingston  to  sign  a  printed  blank  transfer  and  irrevo- 
cable power  of  attorney  to  make  a  transfer  of  such  certificate. 
Barrett  then  again  took  the  certificate  of  stock  and  the  power  of 
attorney  signed  by  Livingston,  filled  up,  except  the  name  of  the 
transferee  and  attorney,  to  Watson,  and  delivered  them  to  him, 
and  received  a  check  for  $8000,  payable  to  his  order,  upon  which 
he  drew  the  money.  He  subsequently,  in  the  same  way,  bor- 
rowed, upon  the  security  of  the  stock,  as  he  represented  for  his 
client,  $1000  more.  He  afterward  absconded  and  never  paid  any 
of  the  money  to  Livingston ;  and  he  was  not  authorized  by  Liv- 
ingston to  borrow  it  or  pledge  the  stock.  It  has  thus  far  been 
decided  in  this  case  that  the  plaintiff  is  entitled  to  the  stock  for 
the  security  of  the  loan  made  by  it ;  and  the  decisions  have  been 


1 1 12      MERCHANTS*  B'K  OF  CANADA  V.  LIVINGSTON.     [CHAP.  VU 

based  upon  the  authority  of  McNeil  v.  Tenth  National  Bank,  46 
N.  Y.  325,  and  other  similar  cases. 

It  was  held  in  those  cases  that  a  blank  transfer  of  a  certifi- 
cate of  stock  with  irrevocable  power  of  attorney  to  transfer,  signed 
by  the  person  who  appears  by  the  certificate  to  be  the  owner,  like 
that  used  in  this  case,  confers  upon  the  holder  of  the  certificate 
and  power  of  attorney  the  apparent  legal  and  equitable  title  to 
the  stock,  and  that  a  bona  Me  purchaser  of  such  stock  from  such 
holder  can  hold  the  stock  against  the  real  owner,  who  is  estopped 
from  asserting  his  title.  The  principles  upon  which  those  cases 
rest  are  fully  set  forth  in  the  case  of  McNeil  v.  Tenth  National 
Bank,  and  need  no  further  elucidation  here.  In  such  cases  the 
I  apparent  owner,  in  his  dealings  with  persons,  relying  in  good 
faith  upon  the  appearances,  is  the  real  owner  and  may  sell  or 
pledge  the  stock  and  deal  with  it  in  all  respects  just  as  the  real 
owner  could.  But  in  that  case  and  the  other  similar  cases  the 
hojder  claimed  to  be  iustwhat  the  appearances  indicated — ^the 
real  owner — and  to  deal  yyitlTthe  stock  as  sucE!  ^ 

Sutthis  case"  is  distmguishable  from  those.  Barrett  did  not 
claim  to  be  the  owner  of  the  stock.  He  represented  that  it  be- 
longed to  his  client,  and  by  that  must  have  been  understood  to 
mean  Livingston,  whose  name  appeared  in  the  certificate  as  the 
owner  of  the  stock ;  and  he  represented  that  he  wanted  a  loan  for 
this  client.  He  had  no  authority  in  fact  to  make  the  loan  for  him, 
and  he  had  nothing  to  show  that  he  had  such  authority.  He  was 
clothed  with  no  apparent  authority  to  make  such  loan.  The 
power  of  attorney  gave  no  such  apparent  authority.  There  was 
nothing  in  that  showing  any  connection  with  a  loan,  and  that 
added  nothing  to  his  apparent  authority.  All  the  plaintiff  had, 
then,  when  it  made  the  loan,  was  the  naked  assertion  of  Barrett 
that  he  was  acting  for  Livingston;  and  upon  that  assertion  it 
relied  at  its  own  risk.  It  could  not  hold  Livingston  for  the 
loan ;  and  this  being  so,  what  right  had  it  to  take  and  hold  Living- 
ston's stock?  Knowing  that  the  stock  did  not  belong  to  Barrett, 
it  could  not  take  it  as  security  for  a  loan  to  him.  It,  at  most,  had 
information  that  Barrett  could  only  pledge  the  stock  for  a  loan  to 
Livingston;  and  if  he  was  not  authorized  to  make  the  loan,  he 
was  not  authorized  to  make  the  pledge.  At  the  very  most,  the 
appearances  indicated  that  Barrett  was  authorized  to  pledge  the 
stock  for  an  authorized  loan,  but  not  for  a  loan  which  he  was  not 
authorized  to  make. 

In  such  a  case,  the  doctrine  of  estoppel  does  not  apply.  Liv- 
ingston did  not  hold  Barrett  out  as  authorized  to  borrow  money 
for  him;  and  hence  he  is  not  estopped  from  denying  such  au- 
thority.    He  did  not  hold  him  out  as  authorized  to  pledge  his 
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stock  for  such  a  loan;  and  hence  he  is  not  estopped  from  disput-l 
ing  the  pledge. 

If  Barrett  had  gone  to  the  plaintiff  with  the  certificate  and 
power  of  attorney,  claiming  to  own  the  stock,  he  could  have 
pledged  it  for  a  loan  to  himself  or  any  other  person.  If  he  had 
been  authorized  by  Livingston  to  borrow  the  money,  he  could 
probably  have  pledged  the  stock  in  his  possession  to  secure  it. 
And  he  could  have  taken  the  certificate  and  power  of  attorney 
and  gone  into  the  market,  claiming  to  act  as  the  agent  of  the 
plaintiff,  and  have  sold  the  stock  and  given  a  good  title.  The 
possession  of  the  certificate  and  full  power  of  attorney  would 
have  given  him  the  apparent  authority  to  sell.  But  a  power  to 
sell  is  not  a  power  to  pledge  to  secure  money  borrowed.  An 
agent  to  sell  is  not  an  agent  to  pledge.  Story  on  Agency,  §  78 ; 
Henry  v.  Marvin,  3  E.  D.  Smith,  71 ;  Banito  v.  Mosquera,  2  Bosw. 
401. 

It  may  be  that  Barrett  transferred  to  the  plaintiff  all  the  inter- 
est he  had  in  the  stock  as  pledgee  of  Livingston ;  and  whatever 
that  was  may  be  protected  upon  another  trial. 

The  judgment  must  be  reversed,  and  there  must  be  a  new 
trial,  costs  to  abide  event. 

All  concur,  except  Andrews,  J.,  not  voting;  Miller,  J.,  con- 
curring in  result. 


THE  COLONIAL  BANK,  Appellants,  v,  JOHN  CADY  and 

Another,  Respondents. 

In  the  House  of  Lords,  May  12,  1890. 

[Reported  in  Law  Reports,  15  Appeal  Cases  267.] 

Rigby,  Q.  C.  (Christopher  James  with  him),  for  the  Colonial 
Bank,  appellants. 

Latham,  Q.  C.  (T.  H.  Wright  with  him),  for  the  London  Char- 
tered Bank  of  Australia,  appellants,  urged  similar  arguments,  and 
distinguished  the  present  case  from  that  of  Lord  Sheffield  v.  Lon- 
don Joint-Stock  Bank,  13  App.  Cas.  333,  where  the  banks  had 
carefully  abstained  from  inquiry. 

H.  Davey,  Q.  C.  {Warmington,  Q.  C,  and  Decimus  Sturges 
with  him),  for  the  respondents  in  both  appeals. 

Halsbury,  L.  C.  My  lords,  the  executors  of  John  Michael 
Williams  had  vested  in  them  by  law  the  shares  which  are  the  sub- 
ject-matter of  this  controversy.  The  facts  which  gave  rise  to  the 
controversy  are  simply  that  the  executors  in  order  to  get  them- 
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selves  registered  in  the  books  of  the  company  entrusted  the  pos- 
session of  the  share  certificates  to  a  person  named  Blakeway,  who 
in  fraud  of  the  trust  reposed  in  him  pledged  the  certificates  to 
raise  money  for  himself  with  the  appellant  banks.  The  share  cer- 
tificates were  in  a  form  which  contemplated  the  holder  of  them  be- 
ing entitled,  when  so  disposed,  to  transfer  the  shares  of  which  he 
was  on  the  face  of  the  document  itself  the  owner  by  a  form  which, 
though  on  the  same  piece  of  paper  as  the  share  certificates  them- 
selves, was  a  separate  instrument,  and  when  signed  by  the  per- 
son who  on  the  face  of  the  instrument  was  stated  to  be  the  owner, 
purported  to  transfer  to  some  one  else  by  the  execution  of  this 
form  of  assignment  his  property  in  the  shares. 

It  is  admitted  that  the  shares  (or  to  speak  more  accurately  the 
share  certificates)  are  not  negotiable  instruments,  and  the  execu- 
tors being  informed  that  in  order  to  get  themselves  registered  in 
the  books  of  the  company  they  must  sign  their  names  at  the  end 
of  the  document,  acted  upon  that  assurance,  and,  as  I  have  said, 
entrusted  the  possession  of  the  share  certificates  (never  intending 
to  part  with  the  property  in  them)  to  Blakeway.  Blakeway  was 
a  stock  broker  in  London,  and  the  transaction  of  loan  took  place  in 
London ;  but  the  shares  in  question  are  shares  in  a  corporation  es- 
tablished in  New  York  and  subject  to  the  laws  of  that  State. 

My  lords,  if  it  were  necessary  to  consider  what  law  must  gov- 
ern, as  between  these  parties,  the  right  to  these  certificates  on  the 
one  hand,  and  the  right  to  detain  them  as  pledged  for  the  money 
advanced  on  them  on  the  other,  though  the  certificates  themselves 
were  the  certificates  of  shares  in  a  foreign  corporation,  I  should 
not  doubt  that  it  is  to  the  law  of  England  you  must  look,  and  not 
to  the  law  of  the  United  States.  But  in  the  view  which  I  take  of 
the  transaction  in  question  it  does  not  appear  to  me  that  there 
is  any  such  conflict  as  has  been  suggested  at  the  bar. 

It  is  not  denied  that  Mr,  Williams'  executors  never  intended  to 
part  with  the  property  in  these  shares.  They  simply  parted  with 
the  custody  of  them,  and  I  am  unable  to  follow  the  observation 
made  by  Kekewich,  J.,  in  his  judgment,  when  he  says  that  "  it  can- 
not be  suggested  for  a  moment  that  the  executors  are  precluded 
from  asserting  the  truth."  "  On  the  contrary,"  he  said,  "  mj" 
judgment  goes  on  an  examination  of  the  real  facts."  Blakeway's 
authority  was  simply  to  obtain  the  registration  of  the  executors, 
and  if  the  real  facts  are  examined  the  executors  never  intended  to 
part  with  the  property,  and  did  no  act  which  to  them  at  least  sug- 
gested that  they  were  giving  an  authority  other  than  what  I  have 
described;  and  how  it  can  be  said  that  apart  from  what  Keke- 
wich, J.,  describes  as  "  a  familiar  use  of  the  word  estoppel  "  they 
have  parted  with  the  property  to  some  one  else,  I  am  wholly  un- 
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able  to  understand.  But  the  doctrine  that  a  person  shall  not  be 
permitted  to  represent  or  permit  to  be  represented  a  state  of  facts 
at  one  time,  and  afterward,  when  such  representation  has  induced 
another  person  to  change  his  position,  seek  to  show  that  such 
representation  was  erroneous,  is  a  doctrine  too  well  established 
now  to  be  shaken,  and  whether  it  is  accurately  called  "  estoppel " 
or  not  the  principle  is  perfectly  intelligible.  But  Kekewich,  J.,  then 
goes  on  to  say  that  '*  the  executors  are  precluded  from  asserting 
that  ifessrs.  Thomas  were  not  by  the  custody  of  these  documents 
authorized  to  deal  with  them,  as  they  from  time  to  time  consider 
desirable,"  If  this  means  the  mere  custody  apart  from  what  the 
instrument  upon  the  face  of  it  represented  to  any  person  to  whom 
it  might  be  exhibited,  I  am  wholly  unable  to  assent  to  any  such 
proposition.  But  if  it  means  that  the  document  itself  in  the  condi- 
tion in  which  it  was  entrusted  to  Blakeway  represented  by  its  be- 
ing in  that  condition  that  Blakeway  was  entitled  to  deal  with  it, 
then  the  decision  of  the  learned  judge  becomes  intelligible,  but 
only  upon  the  ground  (which  he  nevertheless  himself  disclaims) 
that  the  executors  made  or  permitted  to  be  made  a  representation 
that  Blakeway  had  full  dominion  over  the  certificates  to  do  what 
he  pleased  with  them,  and  which  representation  having  been  made, 
the  executors  are  estopped  from  denying.  Now  the  question  is,| 
have  they  made  or  permitted  to  be  made  on  their  behalf  any  sucW 
representation  ?  With  the  greatest  respect  for  the  gentlemen  whcl 
have  given  evidence  on  the  subject  of  the  law  of  New  York  so  far 
as  it  is  relevant  to  the  matter  in  hand,  it  seems  to  me  that  the  law  is 
the  same  in  both  countries,  and  as  I  say,  the  question  is  whether 
expressly  or  impliedly  the  executors  permitted  a  representation  tol 
be  made  by  Blakeway  that  he  was  entitled  to  deal  with  the  certifi-| 
cates  as  he  pleased. 

Now  the  form  of  the  certificates,  and  of  that  which  is  intended  to 
be  used  as  a  transfer  when  a  registered  owner  makes  the  transfer, 
appears  to  me  to  be  all-important.  I  have  intentionally  in  what  I 
have  said  before  refused  to  adopt  the  phrase  used  at  the  bar,  "  that 
the  executors  executed  the  transfer."  The  document,  such  as  it  is, 
with  the  names  of  the  two  executors  subscribed,  will  not  read  so 
as  to  be  a  perfect  and  intelligible  document.  The  person  who  be- 
gins by  describing  himself  as  the  owner  of  the  shares  is  not  the 
person  who  signs ;  and  as  Lindley,  L.  J.,  very  pertinently  inquires, 
"  What  is  it  that  the  executors  have  done  ?  What  representation 
have  they  made  which  they  are  precluded  from  denying  or  explain- 
ing away?"  The  mere  form  of  the  document  which  they  have 
signed  certainly  does  not  in  itself  purport  to  show  that  they  are 
intending  to  give  a  complete  title  to  anybody.  But  undoubtedly 
a  document  may  by  usage  become  so  well  understood  in  a  particu- 
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lar  sense  that  a  person  may  be  well  estopped  from  denying  that 
when  he  issues  it  to  the  world  it  must  bear  the  sense  which  usage 
has  attached  to  it. 

And  that  brings  one  to  inquire  whether  it  is  true  that  the  issue 
of  this  document  to  the  world  in  this  form  would  show  that  the 
person  signing  had  intended  to  give  a  complete  title  to  anyone  into 
whose  hands  it  should  come.  To  my  mind  the  evidence  shows  be- 
yond doubt  that  the  document  might  mean  at  least  one  of  two 
things— either  that  the  executors  were  going  to  sell  these  shares 
and  transfer  them  to  some  one  else,  or  that  they  were  signing  in 
order  that  they  might  be  themselves  registered  in  the  books  of  the 
company  as  the  legal  representatives  of  the  deceased  holder,  John 
Michael  Williams. 

Now,  if  that  is  all  that  the  document  upon  the  face  of  it  repre- 
sents, and  I  cannot  doubt  that  when  all  the  evidence  is  looked  to 
that  is  not  an  unfavorable  mode  of  representing  it  toward  the  ap- 
pellants, let  us  see  what  would  have  been  the  result  if  Blakeway, 
instead  of  simply  tendering  the  documents  as  security  for  a  loan 
to  himself,  had  said  in  plain  terms  to  the  bank  what  I  have  de- 
scribed as  being  the  representation  made  by  the  document  itself : 
"  I  tell  you  " — the  bank —  "  I  have  been  entrusted  with  these  cer- 
tificates for  only  one  of  two  purposes,  but  I  will  not  explain  which, 
either  to  sell  or  to  get  the  names  of  the  owners  of  them  registered 
in  the  books  of  the  company."  Can  there  be  any  diflFerence  be- 
tween that  which  is  stated  in  plain  terms  and  that  which  as  a  mat- 
ter of  business  ought  to  have  been  inferred  from  the  nature  of 
the  document  itself?    I  think  none. 

I  am  therefore  of  opinion  that  the  judgments  of  the  Court  of 
Appeal  ought  to  be  affirmed,  and  these  appeals  dismissed  with 
costs,  and  I  move  Your  Lordships  accordingly. 

Hershel,  L.  J.  My  lords,  the  question  for  determination  in 
these  appeals  is,  whether  the  appellants  are  entitled  to  certain 
shares  in  the  New  York  Central  &  Hudson  River  Railway  as 
against  the  respondents.  There  is  no  doubt  that  the  respondents, 
as  the  executors  of  the  late  John  Michael  Williams,  were  the  own- 
ers of  these  shares  in  January,  1881,  and  it  is  equally  free  from 
doubt  that  they  have  never  done  any  act  with  the  intent  to  sell  or 
pledge  them,  or  otherwise  part  with  the  property  in  them.  If, 
therefore,  they  are  no  longer  the  owners  of  them,  the  property  has 
passed  in  spite  of  their  intention. 

There  are  only  two  ways  in  which  according  to  the  law  of 
England  a  good  title  can  be  acquired  under  such  circumstances. 
If  the  instruments  of  title  be  negotiable  instruments,  a  person  tak- 
ing them  for  value  without  notice  of  any  infirmitv  in  the  title 
would  have  a  right  to  hold  them,  even  as  against  a  prior  owner 
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who  had  never  intended  to  part  with  the  property  in  them.  Or, 
again,  such  an  owner  may  have  so  acted  as  to  be  estopped  from 
setting  up  a  claim  as  against  a  person  who  has  bona  fide  and  for 
value  taken  the  instruments  by  way  of  sale  or  pledge.  I  do  not 
understand  these  general  propositions  to  be  disputed  by  the  ap- 
pellants. But  they  contend  that  the  question  is  not  to  be  deter- 
mined by  the  law  of  England.  They  insist  that  although  all  the 
transactions  between  the  parties  took  place  in  this  country,  inas- 
much as  the  company,  the  title  to  the  shares  in  which  is  in  ques- 
tion, is  a  corporation  existing  under  and  governed  by  the  laws  of 
the  State  of  New  York,  recourse  must  be  had  to  the  law  of  that 
State  to  determine  what  is  necessary  to  pass  the  property  in  such 
shares,  and  whether  under  given  circumstances  the  property  in 
them  passed,  without  regard  to  the  place  where  the  transaction 
took  place,  which  is  alleged  to  have  had  that  result. 

I  agree  that  the  question,  what  is  necessary  or  effectual  to  trans- 
fer the  shares  in  such  a  company,  or  to  perfect  the  title  to  them, 
where  there  is  or  must  be  held  to  have  been  an  intention  to  trans- 
fer them,  must  be  answered  by  a  reference  to  the  law  of  the  State 
of  New  York.  But  I  think  that  the  rights  arising  out  of  a  trans- 
action entered  into  by  parties  in  this  country,  whether,  for  example, 
it  operated  to  effect  a  binding  sale  or  pledge  as  against  the  owner 
of  the  shares,  must  be  determined  by  the  law  prevailing  here. 

The  facts  in  the  present  case  lie  in  a  narrow  compass  and  are 
not  in  dispute.  The  certificates  of  the  shares  were  all  in  the  same 
form.  Each  of  them  certified  that  John  Michael  Williams  was 
entitled  to  ten  shares  in  the  capital  stock  of  the  company,  transfer- 
able in  person  or  by  attorney  on  the  books  of  the  company  only  on 
the  surrender  and  cancellation  of  the  certificate  by  an  indorse- 
ment thereon  and  in  the  form  and  manner  required  by  the  trans- 
fer regulations  of  the  company.  The  certificates  were  handed  to 
Thomas  &  Co.,  a  firm  of  stockbrokers,  in  order  that  they  might 
procure  the  executors  to  be  registered  in  the  books  of  the  company 
and  thus  complete  their  title.  On  the  back  of  each  of  the  certifi- 
cates was  a  printed  form  in  the  following  terms : 

"  For  value  received 
do  hereby  sell,  assign,  and  transfer  to 

shares  of  the  capital  stock  of  the  New  York  Central  &  Hudson 
River  Railroad  Co.  of  $100  each  standing  in  name 

on  the  books  of  the  company  and  represented  by  the  within  certifi- 
cate and  do  hereby  irrevocably  constitute  and  appoint 
attorney  to  execute  a  surrender  and  cancellation  of  the  within  cer- 
tificate and  also  to  do  all  things  requisite  to  transfer  the  said  stock 
on  the  books  of  the  said  company  in  such  form  and  manner  as 
may  be  necessary  or  may  be  required  by  the  regulations  of  the 


IIl8  COLONIAL  BANK  V.  CADY  &  ANO'R.  [chap.  VI 

said  company  in  that  behalf  with  full  powers  of  substitution  in  the 
premises." 

This  form  was  signed  by  the  executors  before  the  certificates 
were  placed  in  the  hands  of  Thomas  &  Co. ;  but  the  blanks  were 
not  filled  up.  A  partner  in  the  firm  of  Thomas  &  Co.  afterward 
delivered  the  certificates  in  the  same  condition  to  the  appellant 
banks,  as  security  for  advances  made  by  them.  This  was  done 
without  the  knowledge  or  authority  of  the  executors. 

The  evidence  of  eminent  lawyers,  well  acquainted  with  the  law 
of  the  State  of  New  York,  was  adduced  on  behalf  of  the  appel- 
lants. They  proved  that  the  delivery  of  a  certificate  with  a  trans- 
fer and  power  of  attorney,  signed  in  blank  by  the  registered  owner, 
is  a  good  assignment  of  the  shares,  and  passes  a  title  to  them  both 
legal  and  equitable.  The  corporate  body,  indeed,  recognizes  no 
one  as  a  stockholder  except  those  who  appear  to  be  such  on  the 
books  of  the  company.  The  rights  to  vote  and  to  receive  divi- 
dends are  determinable  only  by  reference  to  those  books,  and 
where  the  registered  owner  is  indebted  to  the  company  for  un- 
paid calls  or  otherwise,  the  company  would  be  justified  in  refus- 
ing to  make  a  transfer  in  their  books  until  this  indebtedness  was 
discharged.  But  as  between  the  parties  to  the  transaction  the 
transfer  is  entirely  completed  by  the  delivery  of  the  certificates  in 
the  manner  mentioned.  The  evidence  of  the  American  lawyers, 
however,  makes  it  equally  clear  that  such  certificates  of  shares  are 
not  in  the  United  States,  any  more  than  in  England,  negotiable  in- 
struments. The  mere  delivery  of  them  with  the  indorsed  blank 
transfer  and  power  of  attorney  signed,  irrespective  of  any  act  or 
intent  on  the  part  of  the  owner  of  the  shares,  is  not  of  itself  suf- 
ficient to  pass  the  title  to  them.  If  delivered  by  or  with  the  au- 
thority of  the  owner  with  intent  to  transfer  them,  such  delivery 
will  suffice  for  the  purpose.  But  if  there  has  been  no  intent  on  the 
part  of  the  owner  to  transfer  them,  a  good  title  can  only  be  ob- 
tained as  against  him  if  he  has  so  acted  as  to  preclude  himself 
from  setting  up  a  claim  to  them.  If  the  owner  of  a  chose  in  action 
clothes  a  third  party  with  the  apparent  ownership  and  right  of  dis- 
position of  it,  he  is  estopped  from  asserting  his  title  as  against  a 
person  to  whom  such  third  party  has  disposed  of  it,  and  who  re- 
ceived It  in  good  faith  and  for  value.  And  this  doctrine  has  been 
held  by  the  Court  of  Appeals  of  the  State  of  New  York  to  be  ap- 
plicable to  the  case  of  certificates  of  shares,  with  the  blank  transfer 
and  power  of  attorney  signed  by  the  registered  owner,  handed 
by  him  to  a  broker  who  fraudulently  or  in  excess  of  his  authority 
sells  or  pledges  them.  The  banks  or  other  persons  taking  them 
for  value,  without  notice,  have  been  declared  entitled  to  hold  them 
as  against  the  owner. 
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As  at  present  advised  I  do  not  see  any  difference  between  the 
law  of  the  State  of  New  York  and  the  law  of  England  in  this  re- 
spect. If  in  the  present  case  the  transfer  had  been  signed  by  the 
registered  owner  and  delivered  by  him  to  the  brokers,  I  should 
have  come  to  the  conclusion  that  the  banks  had  obtained  a  good 
title  as  against  him,  and  that  he  was  estopped  by  his  act  from 
asserting  any  right  to  them.  But  this  is  not  the  case  with  which 
Your  Lordships  have  to  deal.  The  transfers  in  this  case  were  notj 
signed  by  the  registered  owner,  John  Michael  Williams,  but  by  his 
executors.  If  they  had  been  so  signed  and  delivered  by  the  exec- 
utors for  the  purpose  of  effecting  a  transfer,  I  see  no  reason  to 
doubt  that  such  a  delivery  would  have  been  effectual  for  that  pur- 
pose. But  they  were  not.  As  I  have  already  said,  the  only  object 
they  had  in  handing  them  thus  signed  to  the  brokers  was  to  com- 
plete their  title  by  obtaining  registration  in  their  own  names.  And 
the  question  to  be  determined  is  whether  parting  with  the  pos- 
session of  the  certificates  so  signed  was  an  act  which  estops  them 
from  setting  up  their  title  as  against  a  person  who  has  taken  the 
certificates  hona  fide,  and  for  value,  from  the  brokers  entrusted 
%ith  them. 

A  most  important  piece  of  evidence  was  adduced  at  the  trial 
bearing  upon  this  point.  It  was  proved  that  it  was  the  usual  course 
where  executors  desire  registration  in  their  own  name  to  forward 
the  certificates,  with  the  indorsement  signed  by  them,  and  ac- 
knowledged, with  a  duly  authenticated  copy  of  the  will,  to  the 
New  York  office,  and  that  on  such  certificates  and  copy  will  being 
filed  new  certificates  in  the  names  of  the  executors  are  returned  to 
them.    It  thus  appears  that  certificates,  signed  as  those  now  in  lO^-^^ 
controversy  were,  may  be  in  the  hands  of  brokers  for  either  of  two  iu-^ 
purposes,  to  effect  a  transfer  or  to  complete  the  title  of  the  execu-  |  T*.-^ 
tors.    Their  possession  is  just  as  consistent  with  the  one  purpose  J 
as  the  other. 

The  case  seems  to  me  to  differ  essentially  from  that  of  a  trans- 
fer signed  by  the  registered  owner.  He  must,  presumably,  have 
signed  it  with  the  intention  at  some  time  or  other  of  effecting  a 
transfer.  No  other  reasonable  construction  can  be  put  on  his  act. 
And  if  he  entrusts  it  in  that  condition  to  a  third  party,  I  think 
those  dealing  with  such  third  party  have  a  right  to  assume  that 
he  has  authority  to  complete  a  transfer.  But  when  the  indorse- 
ment is  signed  by  executors  who  are  not  the  registered  owners, 
there  can  be  no  such  presumption.  They  may  well  have  signed 
it  merely  to  complete  their  title  without  the  intention  of  ever  part- 
ing with  the  shares. 

Under  such  circumstances,  I  do  not  think  any  one  dealing  with  a 
broker  in  possession  of  such  certificates  has  a  right  to  assume  that 
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he  has  authority  to  complete  a  transfer  of  them ;  his  possession  is 
equally  consistent  with  the  absence  of  any  such  authority  and  with 
his  holding  them  merely  for  the  purpose  of  procuring  registration 
in  the  name  of  the  executors.  Indeed,  I  think  the  evidence  shows 
that  the  latter  would  be  the  more  probable  explanation  of  the  sig- 
nature by  the  executors.  For,  though  an  attempt  was  made  to 
prove  that  it  was  a  common  practice  for  executors  to  sign  in- 
dorsed transfers  for  the  purpose  of  transferring  the  shares  on 
a  sale  or  pledge,  the  attempt  signally  failed. 

Under  the  rules  of  the  New  York  Stock  Exchange  the  delivery 
of  certificates  with  the  indorsement  signed  by  the  executors  of  the 
registered  owner  is  not  a  good  delivery.  And  in  the  New  York 
financial  market,  amongst  bankers  and  brokers,  it  is  not  usual  to 
lend  upon  the  security  of  share  certificates  thus  signed  by  exec- 
utors ;  they  are  not  regarded  as  being  in  order.  Any  such  trans- 
action would  be  exceptional  only,  and  depend  upon  confidence  in, 
or  some  special  arrangement  with,  the  borrower.  Nor  would  a 
transfer  signed  by  executors  be  a  good  transfer  on  the  London 
Stock  Exchange.  A  certificate  and  transfer  would  not  be  ac- 
cepted unless  it  was  clear  on  the  face  of  it.  And  it  is  a  remark- 
able fact  that  the  representatives  of  several  of  the  most  impor- 
tant banking  establishments  in  this  country  who  were  called  as 
witnesses  were  unable  to  point  to  a  single  instance  in  which  cer- 
tificates with  indorsed  transfers,  signed  by  the  executors  of  the 
registered  owner,  had  been  taken  in  the  course  of  their  business  as 
security  for  an  advance. 

I  have  come  without  hesitation  to  the  conclusion  that  there  is 
no  estoppel  in  this  case  as  against  the  respondents  which  prevents 
their  setting  up  their  title  to  the  shares  and  the  certificates  which 
represent  them — a  title  which  they  have  never  intended  to  part 
with,  and  of  which  they  can  have  been  deprived,  if  at  all,  only  by 
estoppel. 

For  these  reasons  I  think  the  judgment  appealed  from  should 
be  affirmed. 

Orders  appealed  from  affirmed,  and  appeals  dismissed  with 
costs. 
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EDWARD    M.    KNOX,    Respondent,    v.    EDEN    MUSEE 
AMERICAIN  CO.  (Limited),  Appellant. 

In  the  Court  of  Appeals  of  New  York,  February  i8,  1896. 

[Reported  in  148  New  York  Reports  441.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  December  15,  1893,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  through  the  defendant's  alleged  negligence  in 
failing  to  cancel  three  certificates  of  its  capital  stock,  surrendered 
to  it  for^tranSfer,  wRTch  the  plaintitt  claimed  he  was  induced  to 
receive  as  valid,  although  other  certificates  had  been  issued  in 
their  stead. 

The  report  of  the  referee  was  as  follows : 

Findings  of  the  Fact. 

I.  The  defendant.  The  Eden  Musee  Americain  Co.  (Limited) 
is,  and  at  all  the  times  hereinafter  mentioned  was,  a  business  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws 
of  this  State,  to  wit:  Chapter  611  of  the  Laws  of  1875.  The 
capital  stock  of  the  company  was  at  first  the  sum  of  $400,000,  ^jj<^ 
divided  into  four  thousand  shares  of  the  par  value  of  $100  each, 
but  after  the  incorporation  and  prior  to  the  times  hereinafter  3  :7 
mentioned,  the  capital  was  reduced  to  the  sum  of  $330,000,  divid- 
ed into  three  thousand  three  hundred  shares,  of  the  par  value  of 
$100  each,  all  of  which  had  been  fully  issued  and  were  outstand- 
ing prior  to  April  i,  1891.  2.  Under  the  powers  conferred  upon 
it  by  statute,  the  defendant  had  adopted  by-laws,  regulating, 
among  other  things,  the  issue  and  transfer  of  certificates  of  its 
stock  and  imposing  upon  certain  of  its  officers  various  duties  with 
respect  to  such  issue  and  transfer.  The  method  of  issue  and 
transfer  of  certificates  was  prescribed  by  sees.  2  and  3  of  article 
3  of  the  by-laws,  which  were  as  follows,  namely :  "  Sec.  2.  Cer- 
tificates of  stock  shall  be  numbered  and  registered  in  the  order  in 
which  they  are  issued,  and  shall  be  signed  by  the  president  or 
vice-president,  and  countersigned  by  the  treasurer,  and  the  seal 
of  the  company  shall  be  affixed  thereto.  All  certificates  shall 
be  bound  in  a  book  and  shall  be  issued  in  consecutive  order  there- 
from ;  and  in  the  margin  thereof  shall  be  entered  the  name  of  the 
person  owning  the  shares  therein,  represented  with  the  number 
of  shares  and  the  date  thereof.     Each  certificate  shall  be  receipted 
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for  in  the  certificate  book.  All  certificates  exchanged  or  returned 
to  the  company  shall  be  cancelled  by  the  secretary,  and  such  can- 
celled certificates  pasted  in  their  original  place  in  the  certificate 
book,  and  no  new  certificate  shall  be  issued  until  the  old  certifi- 
cate has  been  thus  cancelled  and  returned  to  its  original  place  in 
said  book.  Sec.  3.  Transfers  of  shares  shall  only  be  made  upon 
the  books  of  the  company  by  the  holder  in  person  or  by  power  of 
attorney,  duly  executed  and  acknowledged,  and  filed  with  the  sec- 
retary of  the  company,  and  on  the  surrender  of  the  certificate  or 
certificates  of  such  shares."  By  other  by-laws  it  was  further  pro- 
vided that  it  should  be  the  duty  of  the  president  "  to  sig^  all  cer- 
tificates of  stock  of  the  company ;  "  of  the  treasurer  "  to  counter- 
sign all  certificates  of  stock  signed  by  the  president,"  and  of  the 
secretary  to  "  affix  the  seal  of  the  company  to  all  certificates  of 
stock  when  signed  by  the  president  and  countersigned  by  the 
treasurer,"  and  that  the  secretary  should  "  have  charge  of  the 
certificate  book,  transfer  books  and  stock  ledger."  The  plain- 
tiff had  no  knowledge  of  the  by-laws.  3.  For  a  number  of  years 
prior  to  May  8,  189 1,  and  down  to  October  or  November  in  the 
year  1891,  Ernest  Andre  Turgens  was  in  the  employ  of  the  de- 
fendant as  general  manager  of  its  business,  which  was  the  carry- 
ing on  of  a  museum  or  place  of  show  and  entertainment  in  Twen- 
ty-third Street,  in  the  city  of  New  York.  The  office  of  the  com- 
pany was  in  the  same  building  with  its  museum,  and  Jurgens, 
subject  to  the  oversight  of  the  president,  was  in  charge  of  both  the 
office  and  the  museum.  The  stock  certificate  book  was  kept  in  a 
safe  in  the  office.  In  April  and  May,  1891,  and  for  some  time 
prior  thereto,  one  Frank  M.  Reynolds  was  in  the  employ  of  the 
defendant  as  a  clerk.  During  the  years  he  had  been  employed 
by  the  company  Jurgens  had  been,  so  far  as  they  were  aware,  per- 
fectly honest,  and  nothing  had  come  to  the  knowledge  of  the 
company  prior  to  October,  1891,  which  would  lead  them  to  sup- 
pose that  Jurgens  was  not  honest  and  trustworthy.  During  the 
time  of  his  employment  by  the  company  he  had  been  entrusted 
with  money  and  jewels  to  the  value  of  more  than  $50,000,  and 
he  had  faithfully  fulfilled  his  trust  with  reference  to  the  same. 
4.  About  May  8,  1891,  Reynolds  applied  to  the  plaintiff  for  a  loan 
of  $2500  to  himself  and  Jurgens,  by  the  discount  of  his  (Rey- 
nolds') note,  indorsed  by  Jurgens.  Plaintiff  declined  to  make 
such  loan  or  discount  unless  security  was  furnished,  whereupon 
Reynolds  offered  to  give  as  security  twenty  shares  of  the  capital 
stock  of  the  defendant,  which  he  stated  to  plaintiff  belonged  to 
him  or  Jurgens.  The  plaintiff  thereupon  consented  to  discount 
Reynolds'  note,  endorsed  by  Jurgens,  on  the  pledge  of  twenty 
shares  of  the  capital  stock  of  the  defendant  as  collateral.    Plain- 
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tiff  knew  that  Reynolds  and  Jurgens  were  in  the  employ  of  the 
defendant,  and  believed  that  Jurgens  was  its  managing  director. 
5.  Thereafter,  and  on  or  about  the  day  last  aforesaid,  Re)molds 
presented  to  the  plaintiff  four  certificates  of  stock  of  the  defend- 
ant, numbered,  dated  and  in  the  names  of  stockholders  as  fol-  y  c^^cJ^ 
lows:  Certificate  No.  221,  dated  April  29,  1886,  in  the  name  of 
Mrs.  Eva  M.  Chase ;  certificate  No.  497,  dated  October  7,  1889, 
in  the  name  of  Mrs.  Hattie  L.  Blish ;  certificate  No.  498,  dated 
October  7,  1889,  in  the  name  of  Mrs.  Hattie  L.  Blish ;  certificate 
Xo.  517,  dated  December  1890,  in  the  name  of  Seligsberg  &  Co. 
Each  of  the  certificates  was  in  the  regular  and  proper  form  of 
stock  certificate  issued  by  the  defendant ;  was  duly  and  regularly 
signed  by  its  president,  and  countersigned  by  its  treasurer,  and 
bore  the  impress  ol^its  corpoiatfi-seal,  and  each  certificate  set  forth 
that  the  person  named  therein  was  the  owner  and  entitled  to  five 
shares  of  the  capital  stock  of  the  defendant,  which  were  transfer- 
able only  on  the  books  of  the  defendant  in  person  or  by  attorney 
on  surrender  of  the  certificate.  Each  of  the  certificates  had  print- 
ed upon  it  as  an  endorsement  the  usual  blank  form  of  power  of 
attorney  to  transfer,  and  the  powers  of  attorney  on  certificates 
numbers  497,  498  and  517  were  duly  signed  in  blank  by  the  re- 
spective persons  named  in  the  certificates  as  the  owners  thereof. 
The  power  of  attorney  endorsed  on  certificate  No.  221  was 
signed  by  Eva  M.  Chase,  the  person  named  in  the  certificate  as 
the  owTier  thereof,  but  the  name  of  Seligsberg  &  Co.  was  written 
in  the  power  of  attorney  as  the  persons  to  make  transfer  of  the 
certificate.  6.  On  the  receipt  of  the  certificates  of  stock  and  the 
note  of  Reynolds  for  $2500,  endorsed  by  Jurgens,  the  plaintiff  ex- 
amined the  certificates  and  on  them  as  security  discounted  the 
note,  paying  the  proceeds  thereof  to  Reynolds.  When  the  note 
became  due  it  was  renewed  and  a  new  note  for  $2500,  made  by 
Re}Tiolds  and  endorsed  by  Jurgens,  was  given  in  its  stead.  On 
the  maturity  of  this  second  note  the  sum  of  $500  was  paid  on 
account  of  it,  and  two  notes  of  $1000  each,  made  and  endorsed  in 
like  manner  as  the  former,  one  payable  in  two  months  and  the 
other  in  three  months,  were  given  to  plaintiff.  When  the  first 
of  these  notes  came  due,  $200  was  paid  on  account  of  it  and  a  re- 
newal note  for  $800  was  given.  The  second  note  of  $1000  be- 
came due  January  18,  1892,  but  was  not  paid  at  maturity,  nor  was 
the  renewal  note  of  $800,  which  became  due  March  2,  1892,  paid ; 
though  both  were  duly  presented  for  payment,  and  demand  of  j 
payment  made.  Both  have  remained  wholly  unpaid,  and  are 
now  in  possession  of  the  plaintiff  as  holder  and  owner.  On  or 
about  February  9,  1892,  after  the  said  renewal  note  of  $1000  had 
gone  to  protest  and  before  the  said  note  of  $800  matured,  Rey- 
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nolds  notified  plaintiff  that  he  was  unable  to  pay  any  part  of  the  in- 
debtedness aforesaid.  At  the  time  of  the  discount  and  receipt  of 
the  certificates,  the  plaintiff  did  not  observe  that  in  the  endorse- 
ment of  No.  221  the  name  of  Seligsberg  &  Co.  was  inserted.  No 
claim  is  made  by  the  plaintiff  on  this  certificate.  The  statement 
of  Reynolds  that  said  certificates  and  stock  belonged  to  him  or 
Jurgens  was  false  in  fact  and  fraudulent  so  far  as  Jurgens  was 
concerned.  The  certificates  had  ceased  to  be  valid  certificates 
of  stock,  and  had  become. mere  vouchers  belonging  to  the  de- 
fendant. In  accepting  the  alleged  certificates  from  Re)molds 
the  plaintiff  made  no  inquiry  as  to  their  validity  or  genuineness 
beyond  an  examination  of  the  papers  themselves.  In  making 
said  loan  he  relied  upon  the  apparent  validity  and  genuineness  of 
said  certificates,  and  he  believed  the  same  to  be  valid  and  genu- 
ine. He  believed  the  statement  made  by  said  Reynolds,  as  afore- 
said, to  be  true.  7.  The  four  certificates  of  stock  hereinbefore 
referred  to  and  the  twenty  shares  of  the  defendant's  capital 
originally  represented  by  them,  were  in  April,  1891,  the  property 
of  Seligsberg  &  Co,  a  firm  of  which  Theodore  Hellman,  who 
was  and  had  been  from  its  organization  president  of  the  defend- 
ant, was  a  member.  In  April,  1891,  Hellman  accepted  an  offer 
for  the  sale  of  this  stock  to  one  Siebrecht,  at  $114  a  share.  This 
offer  was  made  through  Jurgens,  the  manager  of  the  defendant. 
Hellman  took  the  certificates,  endorsed  as  described,  to  the  office 
of  the  company,  but  learning  that  the  purchaser  was  not  then 
ready  to  pay  for  the  stock,  he  left  the  certificates  there  in  the  office 
safe,  and  under  the  sole  care  and  control  of  Jurgens,  to  be  can- 
celled by  him  when  Siebrecht,  the  purchaser,  paid  for  the  shares. 
On  April  2y,  1891,  which  was  about  three  weeks  thereafter,  Sie- 
brecht's  check  for  the  purchase  price  of  the  stock  was  sent  to 
Hellman  by  Jurgens,  with  a  new  certificate  for  twenty  shares, 
which  was  completely  executed  except  for  the  signature  of  the 
president,  which  had  not  yet  been  made  to  it.  Hellman  accept- 
ed the  check,  signed  the  new  certificate  as  president,  and  returned 
it  to  Jurgens.  8.  The  old  certificates  (being  the  four  pledged 
to  the  plaintiff  as  aforesaid),  which  Hellman  had  left  in  the  safe 
under  the  care  of  Jurgens  at  the  company's  office,  were  never 
cancelled  or  pasted  in  the  stock  certificate  book.  They  were  not 
shown  to  Hellman,  either  at  the  time  he  signed  the  new  certificate 
to  Siebrecht,  or  any  other  time  down  to  the  trial  of  this  action, 
nor  did  he  at  the  time  he  signed  the  new  certificate,  or  at  any  time 
until  January,  1892,  ask  for  them  or  inquire  as  to  their  where- 
abouts, or  have  or  seek  any  knowledge  whatever  concerning  their 
cancellation  or  non-cancellation,  existence  or  non-existence. 
They  remained  in  the  safe  till  after  the  new  certificate  for  twenty 
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shares  was  issued  and  delivered  to  Siebrecht,  and  were  thereafter 
fraudulently  taken  therefrom  by  Jurgens  and  used  through 
Reynolds  in  obtaining  said  loan  from  the  plaintiff.  9.  The  safe 
in  the  company's  office,  in  which  Hellman  had  left  the  old  cer- 
tificates, contained  the  stock  certificate  book  and  the  stock  trans- 
fer book,  and  all  cancelled  stock  certificates.  Jurgens  was  the 
only  person  who  had  the  combination  to  this  safe.  No  officer  of 
the  company  examined  the  books  and  cancelled  certificates  con- 
tained in  this  safe  from  the  said  27th  day  of  April,  1891,  till  the 
29th  or  30th  day  of  October,  1891.  At  about  the  last-mentioned 
time  Hellman  examined  the  books  and  papers  in  the  safe,  but 
failed  at  that  time  to  discover  that  the  four  old  certificates  afore- 
said were  uncancelled  and  outstanding,  and  this  was  not  discov- 
ered by  any  officer  of  the  defendant  till  January,  1892.  10.  No 
other  officer  of  the  defendant  took  any  part  in  the  surrender  of 
the  four  old  certificates,  and  none  other  (except  the  treasurer) 
took  any  part  in  the  issue  of  the  new  certificate,  and  he,  the 
treasurer,  signed  the  same  before  it  was  signed  by  the  president. 
The  secretary  had  never  attended  to  any  of  the  details  of  the 
transfer  of  stock  and  the  issue  of  new  certificates.  The  acts  of 
cancellmg  surrendered  certificates  and  pasting  them  in  the  cer- 
tificate book,  of  making  out  new  ones  and  impressing  upon  them 
the  company's  seal,  had  always  been  done,  when  done  at  all,  by 
Jurgens,  and  it  was  the  latter  alone  who  had  and  exercised  charge 
over  the  stock  book,  transfer  book  and  cancelled  certificates. 
During  a  period  of  five  or  six  years  prior  to  April  27,  1891,  there 
had  taken  place  only  two  hundred  and  fifty  transfers  of  the  de- 
fendant's capital  stock  upon  its  books.  The  actual  course  of 
business  usually  pursued  by  the  defendant  in  relation  to  transfers 
of  stock  was  as  follows :  The  certificates  which  were  to  be  sur- 
rendered for  transfer  were  taken  to  the  office  of  the  company  in 
West  Twenty-third  street.  A  new  certificate  to  be  issued  in  place 
of  those  surrendered  would  be  filled  out,  and  this  new  certificate, 
after  being  signed  by  the  treasurer  and  having  placed  upon  it  the 
seal  of  the  company,  would  be  presented  to  the  president  of  the 
company,  together  with  the  old  certificate,  in  lieu  of  which  it  was 
issued,  cancelled,  and  the  president  would  thereupon  sign  the  new 
certificate.  11.  The  action  of  the  president  of  the  defendant  in 
signing  a  new  certificate  of  stock  in  the  place  of  the  four  certifi- 
cates then  outstanding,  without  the  production  of  such  outstand- 
ing certificates,  and  without  ascertaining  that  they  had  been  can- 
celled, was  a  violation  of  his  duty  under  the  by-laws  of  the  com- 
pany, and  constituted  negligence  on  the  part  of  the  defendant. 
The  failure  of  the  defendant  and  of  its  officers  and  directors  to 
exercise  any  proper  supervision  over  the  transfer  of  the  old  cer- 
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I  tificates  and  the  issue  of  the  new,  or  over  the  old  certificates  after 
they  had  been  left  with  Jurgens,  or  over  Jurgens'  conduct  with 
reference  thereto,  and  leaving  the  three  certificates,  Nos.  497,  498, 
and  517,  with  Jurgens  in  such  negotiable  form  as  aforesaid,  also 
constituted  negligence  on  the  part  of  the  defendant ;  and  the  negli- 
gence of  the  defendant  as  aforesaid  was  the  cause  of  the  loss  to 
the  plaintiff  of  the  amount  so  loaned  by  him  on  the  security  of 
said  three  certificates  to  the  extent  of  what  would  have  been 
their  value  if  they  had  been  genuine;  and  in  respect  to  said  three 
certificates  the  plaintiflF  was  not  guilty  of  any  negligence  which 
contributed  to  the  loss.  12.  On  May  10,  1892,  the  plaintiflF 
made  a  demand  upon  the  defendant  for  the  transfer  of  the  three 
certificates  Nos.  497,  498,  and  517  as  aforesaid,  which  was  re- 
fused; and  thereupon  demanded  of  the  defendant  the  value  of 
fifteen  shares  of  its  stock,  which  was  also  refused.  Thereafter 
and  on  the  same  day  this  action  was  begun.  13.  The  capital 
stock  of  the  defendant  was  worth,  at  the  time  of  the  demand  afore- 
said, $114  a  share,  and  fifteen  shares  thereof  were  worth  $1710. 

Conclusions  of  Law. 

I.  The  defendant  is  estopped  to  deny  the  validity  and  genuine- 
ness of  said  three  certificates  Nos.  497,  498,  and  517.  2.  The 
plaintiff  is  entitled  to  recover  of  the  defendant  the  damages  sus- 
tained by  him  by  reason  of  his  loan  of  money  on  the  faith  of  said 
three  certificates,  not  exceeding  the  value  of  the  shares  represent- 
ed by  said  three  certificates  Nos.  497,  498,  and  517,  if  the  same 
had  been  valid,  to  wit:  $1710,  with  interest  from  the  loth  day  of 
May,  1892 — one  hundred  and  nine  dollars  and  seventy-two  cents 
— ^being  in  all  one  thousand  eight  hundred  and  nineteen  dollars 
and  seventy-two  cents,  with  costs  of  this  action. 

Charles  Steele  and  Willicm  D.  Guthrie  for  appellant. 

Henry  D.  Hotchkiss  for  respondent. 

Andrews,  Ch.  J.  The  rigid  rule  of  the  common  law  which 
prohibited  the  assignment  of  choses  in  action  was,  in  England, 
at  an  early  day,  relaxed  to  some  extent  to  conform  to  the  usages 
of  merchants  and  the  necessities  of  commerce,  and  at  length,  by 
the  aid  of  statutes  and  judicial  decisions,  bills  of  exchange  and 
promissory  notes  were  completely  taken  out  of  its  influence,  and 
they  came  to  have  distinct  attributes  and  qualities  not  pertaining 
to  any  other  form  of  contract.  They  were  not  only  made  trans- 
ferable by  delivery  and  suable  in  the  name  of  the  transferee, 
but,  contrary  to  the  general  rule  of  the  common  law, 
"  hoqest  acquisition  "  for  value  was  held  to  give  to  the  transferee 
a  new  and  oflgmal  title,  wholly  independent  of  that  of  the  prior 
holder  and  subject  to  no  infirmity  which  affected  the  paper  in  his 
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hands.    The  real  owner,  who  had  been  despoiled  of  the  paper  by 
robbery  or  theft,  or  who  had  lost  it  without  negligence,  was  pre- 
cluded from  reclaiming  it,  and  the  maker,  although  he  had  been 
defrauded  into  executing  it,  could  not  be  heard  to  allege  the 
fraud  as  a  defense  against  a  bona  Me  holder.    And  the  trans- 
feree, although  he  may  have  been  negligent  in  taking  it,  and 
omitted  precautions  which  a  prudent  man  would  have  taken, 
nevertheless,  unless  he  acted  mala  fide,  his  title  according  to  the 
doctrine  now  settled  will  prevail.     These  familiar  but  arbitrary 
principles  applicable  to  commercial  paper,  originating  in  com- 
mercial policy,  the  encouragement  of  trade,  the  convenience  of 
having  some   representative  of  money  readily  convertible  and 
commanding  confidence,  while  they  operate  in  many  cases  with 
great  severity  upon  the  rights  of  innocent  persons,  have  contrib- 
uted greatly  to  stimulate  commerce  and  advance  the  prosperity! 
of  States.     The  principles  applicable  to  negotiable  paper  have 
been  extended  to  embrace  public  debentures  payable  to  bearer, 
and  bonds  of  corporations,  and  some  of  the  incidents  of  nego- 
tiability have  either  by  custom  or  statute  been  applied  to  instru- 
ments not  strictly  negotiable.     Certificates  of  stock,  in  business 
corporations,  are  embraced  in  the  class  last  mentioned.      They 
are  not  negotiable  in  form,  they  represent  no  debt  and  are  not 
securities  for  money.     But  the  courts  of  this  country,  in  view  of 
the  extensive  dealings  in  certificates  of  shares  in  corporate  enter- 
prises, and  the  interest  both  of  the  public  and  of  the  corporation 
which  issues  them,  in  making  them  readily  transferable  and  con- 
vertible, have  given  to  them  some  of  the  elements  of  negotiability. 
The  owner  of  shares  may  transfer  his  title  by  delivery  of  the  cer- 
tificate with  a  blank  power  of  attorney  endorsed  thereon  signed 
by  the  owner  of  the  shares  named  in  the  certificate.     Such  a  de- 
livery transfers  the  legal  title  to  the  shares  as  between  the  parties 
to  the  transfer,  and  not^ajnere  equitable  right.     McNeil  v.  Tenth 
National  Bank,  46  WTY.  325^    The  transferee,  in  good  faith  and 
for  value,  holds  his  title  free  from  latent  equities  between  prior 
parties  in  the  line  of  transmission.     Under  the  doctrine  of  im- 
plied agency  and  the  application  of  the  principle  of  estoppel  to  the 
situation,  the  true  owner  is  in  many  cases  precluded  from  assert- 
ing his  title.     The  case  of  McNeil  v.  Tenth  National  Bank  is  a 
leading  case  on  the  subject,  and  marks  the  limit  to  which  the 
court  has  hitherto  gone  in  subordinating  the  rights  of  the  true 
owner  of  a  stock  certificate  to  the  title  of  a  transferee  derived 
under  one  who,  being  in  possession  of  the  certificate  by  the  con- 
sent of  the  true  owner,  has  transferred  it  in  fraud  of  his  rights. 
That  case  holds  that  an  agent  to  whom  the  owner  has  delivered 
a  certificate  of  stock  duly  endorsed  for  transfer,  with  a  limited 
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power  of  disposition  for  a  special  purpose,  may  bind  the  title 
thereto  as  against  the  true  owner  by  transferring  it  to  a  bona  fide 
transferee  who  has  no  notice  of  the  limitations  of  the  agent's 
authority,  although  the  transfer  was  made  for  an  unauthorized 
purpose  and  with  the  intention  on  the  part  of  the  agent  to  com- 
mit a  fraud  upon  his  principal.  The  certificates  there  in  question 
were  pledged  by  the  owner  with  brokers  to  secure  advances,  hav- 
ing endorsed  thereon  in  form  an  unconditional  power  of  attor- 
ney to  make  all  necessary  transfers,  but  with  a  limited  authority 
to  use  the  power  only  when  necessary  to  make  the  pledge  avail- 
able. The  brokers,  in  violation  of  their  duty,  pledged  the  shares 
for  a  large  sum  for  their  own  purposes,  and  the  controversy  was 
between  the  original  owner  and  the  pledgees  of  the  brokers.  It 
was  decided  that,  under  the  circumstances  disclosed,  the  original 
owner,  having  placed  the  certificates  in  the  hands  of  the  brokers 
with  power  of  disposition,  was  estopped,  as  against  the  pledgees 
in  good  faith  and  for  value,  from  denying  their  authority  to  trans- 
fer, upon  the  principle  that  the  owner  should  rather  suffer  for  his 
misplaced  confidence  in  the  brokers  than  those  who  dealt  with 
them  on  the  strength  of  an  apparent  authority.  In  the  well- 
known  case  of  The  New  York  &  New  Haven  Railroad  Co.  v. 
Schuyler,  34  N.  Y.  30,  the  same  principle  of  implied  agency  was 
applied  to  charge  the  corporation  with  liability  in  damages  for 
spurious  stock  issued  by  Schuyler,  the  president  and  transfer 
agent  of  the  company. 

The  courts  have  been  frequently  importuned  to  extend  the 
qualities  of  negotiability  of  stock  certificates  beyond  the  limits 
mentioned,  and  clothe  them  with  the  same  character  of  complete 
negotiability  as  attaches  to  commercial  paper,  so  as  to  make  a 
transfer  to  a  purchaser  in  good  faith,  for  value,  equivalent  to  ac- 
tual title,  although  there  was  no  agency  in  the  transferrer,  and 
the  certificate  had  been  lost  without  the  fault  of  the  true  owner 
or  had  been  obtained  by  theft  or  robbery.  But  the  courts  have 
refused  to  accede  to  this  view,  and  we  have  found  no  case  en- 
titled to  be  regarded  as  authority  which  denies  to  the  owner  of  a 
stock  certificate  which  has  been  lost  without  his  negligence,  or 
stolen,  the  right  to  reclaim  it  from  the  hands  of  any  person  in 
whose  possession  it  subsequently  comes,  although  the  holder  may 
have  taken  it  in  good  faith  and  for  value.  The  precise  question 
has  not  often  been  presented  to  the  courts,  for  the  reason  prob- 
ably that  they  have  with  great  uniformity  held  that  stock  certifi- 
cates were  not  negotiable  instruments  in  the  broad  meaning  of 
that  phrase,  but,  whenever  the  question  has  arisen,  it  has  been 
held  that  the  title  of  the  true  owner  of  a  lost  or  stolen  certificate 
may  be  asserted  against  any  one  subsequently  obtaining  its  pos- 
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session,  although  the  holder  may  be  a  bona  fide  purchaser.  An- 
derson V.  Nicholas,  28  N.  Y.  600 ;  Bangor  Electric  Light  &  Power 
Co.  V.  Robinson,  52  Fed.  Rep.  520 ;  Biddle  v.  Bayard,  14  Pa.  St, 
150;  Barstow  v.  Savage  Mining  Co.,  64  Cal.  388.  See  Shaw  z'. 
R.  R.  Co.,  loi  U.  S.  557.  It  may  be  observed  that  the  elaborate 
opinion  of  Rapallo,  J.,  in  McNeil  v.  Tenth  National  Bank,  to 
show  that  the  plaintiff  in  that  case  was  estopped  from  asserting 
his  tide  on  the  ground  of  implied  agency,  was  quite  unnecessary 
if  a  transfer  of  a  stock  certificate  endorsed  in  blank  to  a  bona  fide 
holder  conferred  a  title  as  against  the  true  owner,  irrespective  of 
the  fact  whether  he  voluntarily  parted  with  the  possession  or  was 
deprived  of  it  by  felony  or  fraud.  It  is  plain,  we  think,  that  the 
argument  in  support  of  the  judgment  in  this  case,  based  on  the 
complete  negotiability  of  stock  certificates,  is  not  supported  by, 
but  is  contrary  to,  the  decisions.  If  public  policy  requires  that  a 
further  advance  should  be  made  in  more  completely  assimilating 
them  to  commercial  paper  in  the  qualities  of  negotiability,  the 
legislature  and  not  the  courts  should  so  declare.  Under  the  law 
as  it  has  hitherto  prevailed,  there  does  not  seem  to  have  been  any 
serious  hindrance  in  dealing  with  property  of  this  character.  It 
may,  perhaps,  be  doubted,  taking  into  consideration  the  interests 
of  investors  as  well  as  dealers,  whether  it  would  be  wise  to  re- 
move the  protection  which  the  true  owner  of  a  stock  certificate 
now  has  against  accident,  theft  or  robbery.  The  system  of  the 
registry  of  negotiable  bonds,  which  prevails  to  a  considerable  ex- 
tent, authorized  by  statutes  of  some  of  the  States,  and  of  the 
United  States,  seems  to  indicate  a  tendency  to  restrict  rather  than 
to  extend  the  range  of  negotiable  instruments. 

Nor,  in  our  opinion,  can  the  judgment  below  be  sustained  upon 
any  principle  of  agency  in  Jurgens,  express  or  implied,  to  issue 
the  surrendered  certificates,  which,  on  the  issue  of  the  new  certifi- 
cates to  Siebrecht,  became  mere  vouchers  in  possession  of  the 
company.  If  it  can  be  said  that  the  direction  of  the  president  to 
Jurgens  to  cancel  the  certificates  made  him  the  agent  of  the  com- 
pany for  that  purpose,  it  was  an  authority  to  destroy  and  not  to 
use.  His  act  in  abstracting  them  from  the  safe  and  uttering  them  I 
as  valid  certificates  had  no  relation  to  the  authority  conferred.! 
It  was  not  an  act  of  the  same  kind  as  that  which  he  was  author- 
ized to  perform.  He  had  no  apparent  authority  to  issue  them  as] 
genuine  certificates,  because  he  had  no  authority  to  issue  certifi- 
cates for  any  purpose,  and  what  he  did  was,  as  was  said  in  Man- 
hattan Life  Ins.  Co.  v,  42d  St.  &  G.  S.  F.  R.  R.  Co.,  139  N.  Y. 
146,  "  a  wilful  and  criminal  act  perpetrated  for  private  gain  and 
not  connected  with  any  official  authority  or  semblance  of  authority 
which. he  possessed  as  the  defendant's  agent."    The  certificates 
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were,  at  all  times  after  their  surrender  and  before  they  were  ab- 
stracted by  Jurgens  from  the  safe  of  the  defendant,  in  the  legal 
possession  of  the  company.  The  company  never  placed  them 
in  the  possession  of  Jurgens  or  invested  him  with  the  indicia  of 
ownership.  He  had  access  to  the  safe  as  the  mere  servant  of  the 
defendant.  The  doctrine  of  implied  agency  is,  we  think,  wholly 
inapplicable  to  the  circumstances  of  this  case. 

We  come,  therefore,  to  consider  the  ground  upon  which  the 
learned  referee  placed  his  judgment  against  the  defendant, 
namely,  the  negligence  of  the  company.  The  claim  of  liability 
of  the  defendant  on  the  ground  of  negligence  is  based  on  the  fact 
that  in  violation  of  its  by-laws  it  permitted  the  surrendered  certifi- 
cates to  remain  uncancelled  in  its  safe,  to  which  Jurgens  had  ac- 
cess, and  thereby  enabled  him  to  commit  the  fraud,  and  upon  the 
further  allegation  that  the  company  neglected  to  exercise  a  proper 
supervision  over  its  business  and  the  conduct  of  its  employees, 
and  committed  to  Jurgens  the  management  of  its  affairs  without 
special  inquiry  into  the  manner  in  which  he  discharged  his  duties. 
We  are  of  opinion  that  the  company  was  not  chargeable  with  any 
negligence  which  gives  a  right  of  action  for  the  injury  caused  to 
the  plaintiff  by  the  fraudulent  use  by  Jurgens  of  the  surrendered 
certificates.  The  surrendered  certificates  were  placed  by  the  com- 
pany in  its  safe  in  its  office,  of  which  Jurgens  had  the  key,  and 
thereby,  it  may  be  said,  afforded  him  the  opportunity  to  commit 
the  crime  of  which  he  was  guilty,  in  abstracting  and  uttering 
them  as  valid.  But  it  is  not  true  as  a  general  rule  that  a  man  may 
not  intrust  his  property  to  the  custody  of  his  servant,  except  at 
the  peril  of  losing  his  title  thereto  if  the  servant  steals  and  disposes 
of  it  to  another.  There  must  be  something  more  than  the  mere  in- 
trusting to  a  servant  of  the  custody  of  a  chattel  and  the  conse- 
quent opportunity  for  theft,  in  order  to  preclude  the  master  from 
reclaiming  it,  if  stolen  by  the  servant  and  sold  to  another,  Ra- 
pallo,  J.,  in  McNeil  z\  Tenth  National  Bank,  supra,  p.  329.  The 
rule  declared  by  Ashurst,  J.,  in  Lickbarrow  v.  Mason,  2  D.  &.  E. 
70,  frequently  quoted,  that  "  Whenever  one  of  two  innocent  per- 
sons must  suffer  by  the  act  of  a  third,  he  'who  has  enabled  the 
former  to  occasion  the  loss  must  sustain  it,"  has  no  application 
to  such  a  case.  The  case  in  which  the  rule  was  stated  a.ffords  a 
good  illustration  of  its  application.  The  consignor  and  vendor  of 
the  goods  had  by  the  delivery  of  a  bill  of  lading  delivered  the  pos- 
session of  the  goods  to  the  holder  with  power  according  to  the  law 
merchant  to  transfer  them  by  endorsement  of  the  bill,  and  it  was 
held  that  as  against  a  transferee  in  good  faith  for  value,  the  right 
of  stoppage  in  transitu  was  lost.  It  was  a  case  where  the  vendor 
had  by  his  affirmative  act  enabled  the  holder  to  commit  a  fraud 
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upon  his  rights,  and  it  was  justly  held  that  he  should  bear  the 
loss  rather  than  the  innocent  purchaser.  The  familiar  statement 
of  Lord  Holt,  in  Hem  v.  Nichols,  i  Salk.  289,  "  For,  seeing  some- 
body must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that 
employs  and  puts  a  trust  and  confidence  in  the  deceiver  should 
be  a  loser  than  a  stranger,"  was  made  in  a  case  where  the  question 
was  whether  a  merchant  was  liable  for  the  deceit  of  his  factor 
in  the  sale  of  goods  represented  to  be  of  one  quality  when  they 
were  of  another.  The  principle  announced  by  Lord  Holt  has 
been  frequently  applied  to  such  and  similar  cases.  But  the  em- 
ployment of  a  servant  to  whom  is  intrusted  the  master's  property, 
with  no  power  of  disposition,  is  not  alone  such  a  putting  of  trust 
and  confidence  in  the  servant  by  the  master  as  to  enable  the  latter 
by  his  wrongful  act  to  defeat  the  master's  title.  The  rule  which 
would  convert  the  mere  employment  of  a  servant  into  an  authority 
in  him,  as  to  third  persons,  to  sell  or  dispose  of  his  master's  goods 
intrusted  to  him  for  safe  keeping,  would  be  highly  dangerous,  and 
has  no  sanction  in  the  adjudged  cases. 

It  remains  to  consider  whether  there  were  any  special  circum- 
stances in  this  case  which  take  it  out  of  the  general  rule  adverted 
to.  Jurgens  had  been  in  the  employment  of  the  defendant  for 
several  years  prior  to  the  transaction  in  question  and  nothing  had 
come  to  the  knowledge  of  the  defendant  which  raised  doubt  as 
to  his  honesty  and  faithfulness.  The  facts  found  by  the  referee 
show  that  the  defendant  reposed  confidence  in  his  integrity,  and, 
so  far  as  it  appears,  the  abstraction  and  uttering  of  the  surren- 
dered certificates  was  his  first  act  of  malversation  during  his  em- 
ployment. His  power  in  respect  to  the  issuing  of  certificates  on 
the  transfer  of  stock  was  clerical  only.  In  case  of  transfer,  he 
was  accustomed  to  cancel  the  surrendered  certificates  and  paste 
them  in  the  certificate  book,  prepare  the  new  certificate  and  impress 
the  company's  seal  thereon,  and  then  procure  the  president  of  the 
company  to  sign  it.  In  every  case  prior  to  the  one  in  question, 
the  president  signed  the  new  certificate  only,  when  the  surren- 
dered certificate  was  presented  to  him  by  Jurgens,  cancelled,  to- 
gether with  the  new  certificate.  There  was  a  departure  from  that 
practice  in  the  single  instance  in  question  under  the  special  cir- 
cumstances found  by  the  referee.  The  president  of  the  company 
knew  when  he  signed  the  new  certificate  that  the  old  certificates 
had  been  surrendered  and  were  then  in  possession  of  the  com- 
pany, because  he  had  himself  placed  them  in  the  safe,  and  the 
fraud  of  Jurgens  was  made  possible  because  the  president  relied 
upon  Jurgens  to  cancel  the  surrendered  certificates  as  he  had  I 
directed  him.  It  is  urged  that  the  improper  use  made  of  the  cer-  * 
tificates  might  reasonably  have  been  expected  to  result  from  leav- 


1132  KNOX  V.  EDEN  MUSEE  AMERICAIN  CO.     [CHAP.  VI. 

ing  them  in  the  safe  of  the  company  in  his  care  uncancelled.  In 
other  words,  the  claim  is  that  the  company  ought  to  have  antici- 
pated that  Jurgens  might  commit  the  crimes  of  forgery  and  lar- 
ceny, and  put  the  certificates  on  the  market  if  they  were  left  un- 
cancelled under  his  control.  We  do  not  assent  to  this  suggestion. 
If  the  company  knew  that  Jurgens  was  dishonest,  or  had  reason 
to  suspect  his  honesty,  a  different  question  would  be  presented. 
But  it  is  not  generally  an  omission  of  ordinary  prudence  that  an 
employer  deals  with  his  employees  on  the  assumption  that  those 
who  have  hitherto  been  faithful  in  the  performance  of  their  duties 
will  continue  so  to  be,  or  because  he  does  not  anticipate  and  pro- 
vide against  the  possibility  of  their  criminal  acts.  Breaches  of 
trust  and  confidence  unfortunately  are  not  infrequent.  But  hon- 
esty is  nevertheless,  we  believe,  the  general  rule  of  human  con- 
duct, and  one  may  indulge  in  this  faith  in  human  nature  and  trust 
those  who  have  proved  themselves  worthy  of  it  without  sub- 
jecting himself  to  a  charge  of  negligence  if  it  should  turn  out 
that  they  afterward  yielded  to  temptation  and  used  their  position 
to  the  injury  of  others.  "  It  is  one  thing  to  say  that  a  man  shall 
be  amenable  for  sucli  immediate  consequences  of  his  acts  as  a 
reasonable  man  might  foresee  and  dread,  and,  therefore,  shun. 
But  it  is  another  and  very  different  proposition  to  maintain  that  a 
man  shall  forfeit  his  property  because  he  has  done  an  act  which 
will  not  be  perilous  unless  others  are  guilty  of  misconduct  which 
that  act  does  not  cause."  Williams,  J.,  ex  parte  Swan,  7  C.  B. 
N.  S.  447.  See  also  Bramwell,  L.  J.,  Baxendale  v.  Bennett,  L.  R. 
3  Q.  B.  D.  530. 

The  fact  that  in  the  particular  instance  the  defendant  did  not 
observe  the  by-law,  and  issued  the  new  certificate  without  the 
actual  cancellation  of  the  surrendered  certificates,  was  not,  we 
think,  as  to  the  plaintiff,  actionable  negligence.  It  may  be  ad- 
mitted that  a  business  corporation  is  bound  to  exercise  reasonable 
care  in  respect  to  the  transfer  of  its  shares.  The  defendant  had 
adopted  the  usual  precautions,  and  its  by-laws  required  that  trans- 
fers should  be  made  only  on  the  surrender  and  cancellation  of  out- 
standing certificates.  The  certificates  on  their  face  carried  an  as- 
surance by  the  company  that  the  shares  represented  had  not  been 
transferred  on  the  books  of  the  company,  while  the  original  cer- 
tificates were  outstanding.  There  was  no  representation  on  the 
face  of  the  certificates  that  surrendered  shares  would  be  actually 
cancelled  by  the  company.  The  company,  however,  had  by  the 
by-law  provided  that  this  should  be  done,  and  it  is  said,  and  it 
is  undoubtedly  true,  that  this  regulation  was  in  conformity  to 
the  usual  practice  of  stock  corporations.  By-laws  are  primarily 
for  the  protection  of  the  corporation  enacting  them  and  its  stock- 
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holders.  The  regulation  that  transfers  shall  only  be  made  on  the 
books  on  surrender  of  the  outstanding  certificates  is  essential  as 
well  for  the  protection  of  the  company  as  the  dealers  in  the  stock. 
The  regulation  for  actual  cancellation  of  surrendered  certificates 
is  a  still  further  protection.  But  it  can  be  justly  said  that  this  lat- 
ter r^[ulation  was  so  obligatory  on  the  company  that  a  single 
departure  therefrom  under  special  and  peculiar  circumstances, 
which  gave  an  opportunity  for  Jurgens'  crime,  was,  as  to  the 
plaintiff,  actionable  negligence?  We  think  it  was  not.  To  con- 
stitute actionable  negligence  there  must  not  only  be  a  violation  of 
duty  owing  by  one  to  another  or  to  the  public,  but  the  injury  must 
be  the  natural  consequence  of  the  alleged  negligent  act  or  one 
which  might  reasonably  have  been  anticipated.  Parke,  B.,  in  the 
Bank  of  Ireland  v.  Trustees  of  Evans'  Charities,  5  H.  L.  Cas.  389, 
where  it  was  claimed  a  corporation  was  bound  by  the  fraudulent 
affixing  by  its  secretary  of  the  seal  of  the  corporation  in  his  cus- 
tody, to  a  power  of  attorney  to  transfer  its  funds  in  the  Bank  of 
Ireland,  states  the  true  ground  of  actionable  negligence  in  such  a 
case.  Speaking  for  the  judges,  he  says :  "  They  are  all  of  opinion 
that  the  negligence  which  would  deprive  the  corporation  of  their 
right  to  insist  that  the  transfer  was  invalid,  must  be  negligence 
in  or  immediately  connected  with  the  transfer  itself."  Black- 
bum,  J.,  in  Swan  v.  N.  B.  Australasian  Co.,  2  H.  &  C.  181,  states 
the  principle  with  even  greater  perspicuity.  He  says :  "  The  neg- 
lect must  be  in  the  transaction  itself,  and  be  the  proximate  cause 
of  leading  the  party  into  the  mistake ;  and  also,  as  1  think,  that  it 
must  be  the  neglect  of  some  duty  that  is  owing  to  the  person  led 
into  that  belief,  or,  what  comes  to  the  same  thing,  to  the  general 
public,  of  whom  the  person  is  one,  and  not  merely  neglect  of  what 
would  be  prudent  in  respect  to  the  party  himself,  or  even  of  some 
duty  owing  to  third  persons,  with  whom  those  seeking  to  set  up 
the  estoppel  are  not  privy." 

The  claim  that  the  injury  to  the  plaintiff  was  occasioned  by  the 
omission  of  the  defendant  to  exercise  proper  supervision  over  the 
conduct  of  Jurgens,  has,  we  think,  no  force.  There  was  an  in- 
terval of  about  three  weeks  between  the  time  when  the  certificates 
were  surrendered  to  the  company  and  their  abstraction  and  trans- 
fer by  Jurgens.  If  during  this  period  the  officers  of  the  defend- 
ant had  examined  the  contents  of  the  safe  it  might  have  been  as- 
certained that  the  certificates  were  uncancelled.  An  examination 
after  that  time  would  not  have  benefited  the  plaintiff,  at  least  there 
is  no  evidence  that  a  discovery  of  the  fraud  after  it  had  been  ac- 
ttMiplished  would  have  changed  his  position.  The  transfers  of 
stock  on  the  books  of  the  company  were  comparatively  infre- 
quent.   The  president  had  reason  to  suppose  that  Jurgens  would 
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obey  his  directions  and  cancel  the  certificates,  and  the  omission  to 
inquire  whether  he  had  done  so,  during  the  period  mentioned,  is, 
as  we  think,  quite  insufficient  to  support  the  charge  of  negligence. 

Finally,  if  the  company  had  been  the  owner  of  some  of  its  own 
shares,  or  if  it  had  owned  shares  in  other  corporations  which  had 
been  deposited  in  its  safe  for  safe  keeping,  and  they  had  been 
stolen  and  sold  by  Jurgens  to  the  plaintiff,  there  can  be  no  doubt 
that  the  company  could  reclaim  them,  and  the  loss  would  fall  upon 
him.  It  is  difficult  to  see  how  he  could  acquire  a  better  right  to 
the  surrendered  certificates  or  charge  the  company  with  damages 
resulting  from  Jurgens'  crime. 

Having  reached  the  conclusion  that  there  was  no  actionable^ 
negligence  on  the  part  of  the  defendant,  it  is  unnecessary  to  con- 
sider the  other  questions  argued  at  the  bar. 

The  judgment  below  should  be  reversed  and  a  new  trial  or- 
dered, with  costs  in  all  the  courts  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


BANGOR  ELECTRIC  LIGHT  &  POWER  CO.  et  al  v.  ROB- 
INSON et  al 

In  the  Circuit  Court  of  the  United  States,  District  of 

Massachusetts,  September  20,  1892. 

[Reported  in  52  Federal  Reporter  520.] 

In  Equity.  Bill  of  interpleader  brought  by  the  Bangor  Electric 
Light  &  Power  Co.,  a  Maine  corporation,  and  Frederick  M. 
Laughton,  president  thereof,  and  a  citizen  of  Maine,  against  Eliza- 
beth R.  Lee  and  Augustus  G.  Robinson,  both  citizens  of  Massa- 
chusetts, to  determine  the  right  to  a  certificate  of  100  shares  of 
stock  in  the  complainant  corporation.  Decree  in  favor  of  defend- 
ant Robinson. 

The  bill  shows  that  complainant  Laughton,  in  his  individual 
capacity,  sold  to  defendant  Robinson  the  certificates  of  stock  in 
question,  and  transferred  the  same  to  him  by  an  endorsement  in 
blank ;  that  no  transfer  on  the  books  of  the  company  had  ever  been 
made,  and  that  the  stock  had  subsequently  come  into  possession 
of  defendant  Lee,  who  still  retained  it,  and  claimed  a  right  to 
hold  it  as  collateral  security,  and  that  Robinson  also  still  claimed  to 
be  the  owner  thereof,  and  had  notified  the  company  to  that  effect. 
From  the  separate  answers  of  the  defendants  and  the  proofs,  it 
appeared  that  Robinson  had  certain  business  relations  with  one 
Williams,  a  broker,  and  that  they  had  in  common  a  safety  deposit 
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box,  to  which  each  had  access ;  that  Robinson  placed  the  certifi- 
cate therein,  and  that,  without  his  authority  or  knowledge,  Will- 
iams abstracted  it  therefrom,  and  transferred  it  to  Mrs.  Lee,  as 
collateral  security  for  a  loan,  and  that  he  subsequently  disap- 
peared without  repaying  the  money  borrowed.  The  answer  of 
^Irs.  Lee  averred,  among  other  things,  that  Williams  was  intro- 
duced to  her  by  Robinson,  who  recommended  him  to  her  in  high 
terms,  represented  that  he  was  honest,  and  advised  her  to  buy 
stocks  through  him  and  deal  with  him,  and  stated  that  he  himself 
had  employed  Williams  as  his  financial  agent  to  buy  and  sell 
stocks,  and  intended  to  do  so  in  future.  She  further  averred  that, 
Relieving  these  representations,  she  had  various  dealings  with 
Williams,  including  that  already  mentioned. 

Charles  G.  Chick  for  complainant. 

George  C.  Abbott  for  defendant  Lee. 

Charles  L,  Woodbury  and  Henry  Walker  for  defendant  Robin- 
son. 

Putnam,  C.  J.  In  the  view  of  the  court  no  statute,  either  of 
Maine  or  Massachusetts,  affects  this  case.  The  statute  of  Maine 
applicable  to  certificates  of  stock  provides  that  they  may  be  trans- 
ferred by  endorsement  and  delivery,  but  that  transfers  shall  not  be 
valid,  "except  between  the  parties  thereto,  until  the  same  is  so 
entered  on  the  books  of  the  corporation,"  etc.  The  question  under 
this  statute  applicable  to  this  case  is :  Who  are  the  "  parties  "  with 
reference  to  whom  the  statute  by  exception  declares  this  transfer 
valid  ?  In  other  words,  whose  name  shall  be  inserted  in  the  blank 
transfer,  under  the  circumstances  of  this  case,  to  make  it  com- 
plete? When  this  is  ascertained,  the  transfer  becomes  perfect  in 
favor  of  the  person  so  ascertained  as  against  the  other  "  party," 
namely,F.M.Laughton,who  endorsed  the  certificate  in  blank.  So 
far  as  this  case  is  concerned,  there  are  no  outstanding  equities  in 
strangers  to  be  considered,  and  the  statute  has  no  controlling  ef- 
fect Without  a  due  consideration  of  this  rule  of  construction  of 
the  Maine  statute.  Iron  Co.  v.  Lissberger,  ii6  U.  S.  8,  6  Sup.  Ct. 
Rep.  241,  could  not  have  been  decided  as  it  was ;  because  here  the 
court  held  that  the  transfer  was  valid,  under  the  particular  cir- 
cumstances, in  favor  of  an  unregistered  transferee  as  against  an 
attaching  creditor  of  the  stockholder  of  record.  When  read  to- 
gether, the  following  cases  in  the  Supreme  Court  will  be  found  to 
be  entirely  consistent  with  this  conclusion,  and  to  fully  sustain  it, 
namely:  Baldwin  v,  Ely,  9  How.  580;  Combs  v,  Hodge,  21  How. 
397  J  Bank  v.  Lanier,  11  Wall.  369;  Vermilye  v.  Express  Co.,  21 
Wall.  138;  Parsons  v.  Jackson,  99  U.  S.  434;  Cowdreyz/.Vanden- 
burg,  loi  LT.  S.  572 ;  Railway  Co.  v.  Sprague,  103  U.  S.  756,  and 
Hammond  z\  Hastings,  134  U.  S.  401,  404,  10  Sup.  Ct.  Rep.  727. 
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Pub.  St.  Mass.  c.  78^  §  6,  is  apparently  aimed  only  at  stock  job- 
bing, as  is  shown  by  the  reference  in  Brown  v.  Phelps,  103  Mass. 
313,  to  Stebbins  v.  Leowolf,  3  Cush.  137.  Likewise  the  Massa- 
chusetts statute  of  1884,  c.  229,  does  not  seem  pertinent,  whether 
it  reaches  certificates  of  stock  of  foreign  corporations  or  not.  Its 
only  purpose  appears  to  be  to  remove  the  necessity  of  the  registra- 
tion of  transfers  of  stock  certificates  as  against  subsequent  pur- 
chasers, and  it  does  not  touch  the  question  of  the  effect  of  an  un- 
authorized sale  of  a  certificate  endorsed  in  blank.  Fiske  v,  Carr, 
20  Me.  301,  turned  on  the  very  peculiar  language  of  the  statute 
cited  in  it,  which  unqualifiedly  provided  that  the  stock  should  not 
pass  from  the  proprietor  until  the  transfer  had  been  recorded.  So 
far  as  the  question  at  bar  is  concerned,  that  statute  was  essentially 
different  from  the  present.  The  latter,  by  implication  and  uniform 
construction,  makes  an  unrecorded  transfer  valid,  not  only  as  be- 
tween the  parties  to  it,  but  also  as  between  all  others  having 
notice.  Bank  v.  Cutler,  49  Me.  315,  is  the  ordinary  application  of 
the  present  statute,  and  in  no  way  touches  the  questions  at  bar. 
The  court  does  not  perceive  that  any  other  Maine  decision  cited 
bears  on  this  case.  On  the  whole,  the  court  is  satisfied  that  this 
suit  is  to  be  disposed  of  according  to  the  general  principles  of 
jurisprudence,  applicable  to  certificates  of  corporate  stodks  en- 
dorsed in  blank. 

The  court  is  of  the  opinion  that  whatever  took  place  personally 
between  Robinson  and  Mrs.  Lee  was  purely  of  a  friendly  charac- 
ter, in  no  sense  allied  to  business  transactions,  entirely  in  good 
faith,  and  not  to  be  held  by  the  law  to  prejudice  either.  The 
counsel  for  Mrs.  Lee  bring  forward  the  proposition  that  when 
one  of  two  innocent  persons  must  suffer  from  the  fraud  of  a 
third,  the  loss  must  be  borne  by  him  whose  negligence  enabled 
the  third  person  to  commit  the  fraud ;  and  they  cite  on  this  point 
Allen  V,  Railroad  Co.,  150  Mass.  200,  207;  22  N.  E.  Rep.  917.  It 
can  hardly  be  said  that  this  is  a  rule  of  the  common  law ;  but,  if  it 
were,  the  practical  application  of  it  is  not  helped  by  the  general 
terms  in  which  it  is  expressed.  The  court  is  forced  to  the  con- 
clusion that  it  does  not  apply  to  relieve  Mrs.  Lee  any  more  than 
it  would  an  innocent  purchaser  for  full  value  of  jewelry  stolen  as 
the  result  of  careless  exposure  by  the  owner.  Mrs.  Lee  either  pur- 
chased outright,  or  advanced  money  on  a  pledge  of  the  certificates, 
or  both ;  but  the  details  of  this  are  of  no  consequence,  because,  hav- 
ing advanced  a  valuable  consideration  in  good  faith,  she  stands  in 
the  courts  of  the  United  States  the  same  in  either  view.  Robinson 
was  absent  when  the  transaction  took  place ;  and,  if  he  had  been 
within  reach,  non  constat  that  she  would  have  inquired  of  him  con- 
cerning the  certificate,  there  being  nothing  on  it  to  show  that  he 
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had  any  interest  in  it.  Indeed,  there  was  no  person  of  whom  she 
could  inquire,  unless  of  Laughton,  the  endorser  of  the  certificate. 
As  he  had  parted  with  it  long  before,  he  could  not  have  aided 
her.  She  had  no  means  of  protecting  herself.  Robinson,  with 
reasonable  care,  could  easily  have  protected  all  parties.  If  it  were 
a  mere  question  of  balancing  equities,  or  of  throwing  the  loss  on 
the  innocent  party,  the  court  would  have  little  difficulty,  and  it  re- 
grets that  the  result  of  the  case  must  be  contrary  to  what  seems 
natural  justice. 

The  evidence  shows,  and  it  is  not  disputed,  that  the  certificate  of 
stock  was  deposited  by  Robinson  in  a  box  in  the  Boston  Safe  De- 
posit &  Trust  Co.,  under  such  circumstances  that  both  Robinson 
and  the  broker  of  whom  Mrs.  Lee  purchased  had  access  to  it. 
The  certificate,  however,  was  not  intrusted  to  the  possession  of  the 
broker,  either  directly,  indirectly,  or  impliedly ;  nor  was  he  author- 
ized to  remove  it  from  the  box.  His  misdoing  was  not  embez- 
zlement or  fraud,  but  criminal  larceny  at  common  law.  The  con- 
dition of  things  was  like  that  "of  two  personsTlawyerrbr  brokers, 
occupying  the  same  office,  with  a  common  safe  or  vault,  to  which 
each  had  access,  and  in  which  each  is  accustomed  to  deposit  his 
papers  or  securities.  The  general  principle  which  the  court  must 
follow  has  been  stated  as  late  as  April  of  the  current  year  by  Lord 
Herschell  in  Bank  v,  Simmons  (1892),  App.  Cas.  201,  215,  as  fol- 
lows : 

"The  general  rule  of  the  law  is  that,  where  a  person  has  obtained 
the  property  of  another  from  one  who  is  dealing  with  it  without 
the  authority  of  the  true  owner,  no  title  is  acquired  as  against  that 
owner,  even  though  full  value  be  given,  and  the  property  be  taken 
in  the  belief  that  an  unquestionable  title  thereto  is  being  obtained, 
unless  the  person  taking  it  can  show  that  the  true  owner  has  so 
acted  as  to  mislead  him  into  the  belief  that  the  person  dealing  with 
the  property  h^d  authority  to  do  so.  If  this  can  be  shown,  a  good  I 
title  is  acquired  by  personal  estoppel  against  the  true  owner.  There  ' 
is  an  exception  to  the  general  rule,  however,  in  the  case  of  negoti- 
able instruments." 

Consider  first  the  exception  in  behalf  of  negotiable  instruments. 
This  does  not  extend  to  bills  of  lading  endorsed  in  blank,  certifi- 
cates of  stock  endorsed  in  blank,  bonds  or  scrip  payable  to  bearer 
or  endorsed  in  blank  and  overdue,  nor  to  instances  like  those  in 
Parsons  v.  Jackson,  uhi  supra,  and  Baxendale  v,  Bennett,  3  Q.  B. 
^^'  525,  where  the  negotiable  paper  had  been  drawn  and  signed, 
but  never  issued.  In  the  view  of  the  court,  the  rule  concerning 
certificates  of  stock  endorsed  in  blank  is  correctly  stated  in  Daniel 
on  Xegotiable  Instruments  (4th  Ed.),  §§  1708,  1709.  They  have 
a  certain  quasi  negotiability,  arising  largely,  if  not  entirely,  from 
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the  fact  that  the  holder  has  voluntarily  made  delivery  to  some 
other  person,  and  thus  precluded  himself  by  the  general  principles 
of  estoppel ;  and  more  particularly  by  the  fact  that  he  has  given 
an  apparently  unrestricted  authority,  which  cannot  be  limited  to 
the  injury  of  others  by  undisclosed  instructions.  This  latter  prop- 
osition is  the  ordinary  rule  applicable  to  all  agencies,  and  is  thor- 
oughly illustrated  in  Breckenridge  v.  Lewis,  84  Me.  349 ;  24  Atl. 
Rep.  864.  In  this  case  the  defendant  intrusted  to  a  third  person 
her  signature  in  blank  for  a  business  purpose.  It  was  used  in  vio- 
lation of  the  undisclosed  authority,  and  the  court  sustained  the 
transaction.  Certificates  of  stock  endorsed  in  blank  are  so  far  of 
a  negotiable  character  that  they  ordinarily  pass  from  hand  to 
hand,  that  they  are  not  subject  to  lis  pendens,  and  that,  as  stated 
by  Daniel,  in  order  to  eifectuate  the  ends  of  justice  and  the  inten- 
tion of  the  parties,  the  courts  ordinarily  decree  a  better  title  to  the 
transferee  than  actually  existed  in  the  transferrer.  Nevertheless, 
we  do  not  find  that  any  court  of  authority  has  ever  gone  so  far  as 
to  hold  that  the  holder  of  them  may  lose  the  title  to  such  as  may 
be  stolen  from  him,  as  he  may  of  negotiable  promissory  notes, 
bills,  scrip,  or  bonds,  payable  to  bearer  or  indorsed  in  blank. 

Touching  the  other  proposition  found  in  the  foregoing  citation 
from  Bank  v,  Simmons,  namely,  that  the  purchaser  shows  that 
"  the  true  owner  has  so  acted  as  to  mislead  him  into  the  belief  that 
the  person  dealing  with  the  property  had  authority  to  do  so,"  the 
rule  is  stated  quite  generally,  but  its  application  is  limited.  The 
court  need  not  refer  to  the  well-known  cases  in  which  a  party 
stands  by  silently  and  permits  his  property  to  be  disposed  of 
without  a  protest.  The  contest  at  bar  relates  to  the  mere  negli- 
gence of  the  original  holder,  and  how  far  this  may  prevent  him 
from  reclaiming  his  property.  At  first  it  occurred  to  the  court 
that,  inasmuch  as  Robinson  had  seen  fit  to  leave  this  certificate  in 
such  condition  as  to  indicate  that  somebody  was  authorized  to  ac- 
quire it  and  fill  in  the  endorsement,  he  was  barred ;  but  the  court  is 
unable  to  find  any  authorities  sustaining  this  suggestion,  and  is 
compelled  to  treat  this  certificate,  endorsed  in  blank  and  stolen,  as 
it  would  any  other  stolen  property,  aside  from  strictly  negotiable 
securities.  There  has  been  at  times  a  disposition  to  lay  down 
broadly  rules  touching  negligence  in  cases  analogous  to  this.  In 
Bank  v,  Stowell,  123  Mass.  196,  these  rules  were  largely  discussed. 
The  opinion  pointed  out  that  they  apply  only  when  there  is  some 
special  duty  or  confidential  relation  between  the  parties,  as  be- 
tween a  depositor  and  the  bank ;  and  it  was  held  that  the  maker  of 
a  note  was  not  liable  for  the  increased  amount  by  which  it  was 
raised,  notwithstanding  the  careless  manner  in  which  he  had 
drawn  it.    The  same  principle  was  also  discussed  in  Baxendale  v. 
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Bennett,  «W  supra;  where  it  was  held  that,  although  the  defend- 
ant had  completed  a  blank  acceptance,  and  left  it  in  the  drawer 
of  his  writing  table,  which  was  unlocked,  from  which  it  was  stolen, 
and  afterward  filled  up  and  purchased  by  an  innocent  party, 
yet  he  was  not  liable  thereon.  In  Abbott  v.  Rose,  62  Me.  194,  204, 
the  broader  rule  was  stated  with  favor,  but  it  was  not  material  to 
the  case,  and  is  not  harmonious  with  the  principles  of  the  later  de- 
cisions— ^Breckenridge  v,  Lewis,  ubi  supra,  and  other  cases  al- 
ready dted.  In  all  the  cases  in  any  way  pertinent  relied  on  by  the^ 
counsel  of  Mrs.  Lee,  there  was  a  voluntary  intrusting  of  actual  \ 
possession  by  the  holder.  On  the  whole,  the  court  is  unable  to  find 
any  principle  of  the  common  law  which  will  protect  her ;  and  the 
case  at  bar,  though  in  equity,  involves  only  common-law  rights. 
Let  there  be  a  decree  that  the  blank  transfer  on  the  certificate  of 
stock  in  question  in  this  case,  deposited  in  the  registry  of  the  court, 
be  filled  up  in  favor  of  defendant  Robinson,  and  that  the  plaintiff 
corporation  issue  him  a  new  certificate  in  exchange  therefor,  and 
that  complainants  recover  one-half  of  their  costs  from  defendant 
Robinson  and  one-half  from  defendant  Lee. 


TELEGRAPH  CO.  v.  DAVENPORT. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1878. 

[Reported  in  97  United  States  Reports  369.] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

These  are  suits  in  equity  to  compel  the  defendant,  a  corporation 
created  under  the  laws  of  New  York,  to  replace,  in  the  name  of 
the  complainants,  certain  shares  of  its  capital  stock  alleged  to  have 
belonged  to  them,  and  to  have  been  transferred  without  their  au- 
thority on  its  books  to  other  parties ;  and  to  issue  to  them  proper 
certificates  for  the  same;  and  also  to  pay  to  them  the  dividends 
received  on  the  shares  since  such  unauthorized  transfer.  In  case 
the  company  fails  to  replace  the  stock,  the  complainants  ask  for 
alternative  judgments  for  the  value  of  their  respective  shares. 

The  facts  upon  which  the  suits  rest  are  these :  In  March,  1865, 
Charles  Davenport,  a  citizen  of  Ohio,  died,  leaving  a  widow  and 
two  minor  children,  the  complainants  here,  his  heirs.  He  was 
possessed  at  the  time,  besides  other  property,  of  eleven  hundred 
and  seventy  shares  of  the  capital  stock  of  the  Western  Union  Tele- 
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graph  Co.,  which,  upon  the  settlement  of  his  estate,  were  dis- 
tributed equally  between  the  widow  and  children,  in  whose  names, 
respectively,  they  were  entered  on  the  books  of  the  company,  and 
to  whom  separate  certificates  were  issued.  She  was  appointed 
guardian  of  the  children.  To  her,  as  such,  the  certificates  were  de- 
livered, declaring  on  their  face  that  only  upon  their  surrender  and 
cancellation  they  were  transferable  in  person  or  by  attorney  on 
the  books  of  the  company.  On  the  back  of  each  one  was  printed  a 
blank  form  of  transfer  and  power  of  attorney.  She  put  those  be- 
longing to  the  children,  with  the  one  issued  to  her,  and  some  Gov- 
ernment bonds,  in  a  tin  box,  which  was  locked  and  deposited  in 
the  Fourth  National  Bank  of  Cincinnati  for  safe  keeping.  Her 
brother,  Robert  W.  Richey,  at  that  time  and  for  some  years  after- 
ward an  officer  in  the  bank,  had  access  to  the  box.  He  kept  the  key 
to  it  during  her  absence  from  Cincinnati,  in  order  to  get  for  col- 
lection thecoupons  attached  to  the  bonds  when  they  became  due. 

In  February,  1 871,  he  took  from  this  box  the  certificate  of  three 
hundred  and  ninety  shares  belonging  to  the  complainant,  Henry 
Davenport,  and  forged  his  name  to  the  transfer  and  power  of  at- 
torney on  its  back,  adding  his  own  signature  as  that  of  an  attest- 
ing witness.  In  this  form  he  sold  the  certificate;  and  the  pur- 
chaser, using  the  forged  power  of  attorney,  obtained  a  transfer  of 
the  shares  on  the  books  of  the  company.  Subsequently,  Mrs. 
Davenport  was  in  Cincinnati,  and  on  one  occasion  sent  for  the  box, 
but  returned  it  to  the  bank  without  opening  it  or  examining  its 
contents,  and  being  about  to  depart  for  Europe,  she  left  the  key 
with  her  brother.  Soon  afterward  he  took  from  the  box  the  cer- 
tificate of  shares  belonging  to  the  other  complainant,  Katharine 
Davenport,  and  forged  her  name  to  a  like  transfer  and  power  of 
attorney,  adding,  as  in  the  former  case,  his  own  signature  as  that 
of  an  attesting  witness.  In  this  form  her  certificate  was  also 
sold,  and  by  the  purchaser  a  transfer  was  obtained  under  the 
forged  power  of  attorney  on  the  books  of  the  company.  When 
these  forgeries  were  committed,  both  children  were  minors,  Henry 
being  seventeen,  and  Katharine  fifteen  years  of  age.  Henry  was 
at  the  time  at  school  in  Switzerland,  and  in  the  summer  of  1871 
Mrs.  Davenport  and  Katharine  went  to  Europe.  None  of  them 
was  informed  of  the  pretended  transfers  of  the  stock  until  the 
spring  of  1873,  and  in  1874  these  suits  were  brought.  They  were 
originally  commenced  in  one  of  the  courts  of  the  State  of  Ohio, 
and  were  removed  to  the  Circuit  Court  of  the  United  States  upon 
application  of  the  defendant.  That  court  rendered  a  decree  for 
each  complainant,  and  the  company  appealed  to  this  court. 

Grosvenor  Porter  Lowrey  and  /.  Hubley  Ashton  for  the  ap- 
pellant. 
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John  F.  Follett  for  the  appellees. 

Field,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

Upon  the  facts  stated  there  ought  to  be  no  question  as  to  the 
right  of  the  plaintiffs  to  have  their  shares  replaced  on  the  books 
of  the  company  and  proper  certificates  issued  to  them,  and  to  re- 
cover the  dividends  accrued  on  the  shares  after  the  unauthorized 
transfer;  or  to  have  alternative  judgments  for  the  value  of  the 
shares  and  the  dividends.  Forgery  can  confer  no  power  nori 
transfer  any  rights.  The  officers  of  the  company  are  the  custo- 
dians of  its  stock-books,  and  it  is  their  duty  to  see  that  all  transfers 
of  shares  are  properly  made,  either  by  the  stockholders  them- 
selves or  persons  having  authority  from  them.  If  upon  the  pres- 
entation of  a  certificate  for  transfer  they  are  at  all  doubtful  of  the 
identity  of  the  party  offering  it  with  its  owner,  or  if  not  satisfied 
of  the  genuineness  of  a  power  of  attorney  produced,  they  can  re- 
quire the  identity  of  the  party  in  the  one  case,  and  the  genuineness 
of  the  document  in  the  other,  to  be  satisfactorily  established  be- 
fore allowing  the  transfer  to  be  made.  In  either  case  they  must 
aa  upon  their  own  responsibility.  In  many  instances  they  may  be 
misled  without  any  tault  of  their  own,  just  as  the  most  careful 
person  may  sometimes  be  induced  to  purchase  property  from  one 
who  has  no  title,  and  who  may  perhaps  have  acquired  its  posses- 
sion by  force  or  larceny.  Neither  the  absence  of  blame  on  the 
part  of  the  officers  of  the  company  in  allowing  an  unauthorized 
transfer  of  stock,  nor  the  good  faith  of  the  purchaser  of  stolen 
property,  will  avail  as  an  answer  to  the  demand  of  the  true  owner. 
The  great  principle  that  no  one  can  be  deprived  of  his  property 
without  his  assent,  except  by  the  process  of  the  law,  requires  in  the 
cases  mentioned  that  the  property  wrongfully  transferred  or  stolen 
should  be  restored  to  its  rightful  owner.  The  maintenance  of 
that  principle  is  essential  to  the  peace  and  safety  of  society,  and 
the  insecurity  which  would  follow  any  departure  from  it  would 
cause  far  greater  mjury  than  any  which  can  fall,  in  cases  of  un- 
lawful appropriation  of  property,  upon  those  who  have  been  mis- 
led and  defrauded. 

We  do  not  understand  that  the  counsel  of  the  appellant  con- 
trovert these  views,  but  they  contend  that  the  mother  of  the  plain- 
tiffs, as  their  guardian,  was  chargeable  with  culpable  negligence  in 
the  keeping  of  the  certificates,  and,  therefore,  that  the  plaintiffs  are 
estopped  from  claiming  them  or  their  value  from  the  company. 
The  negligence  alleged  consisted  in  the  fact  that  she  intrusted  her 
brother  with  the  key  to  the  box  in  which  they  were  deposited 
when  she  knew  that  he  was  insolvent,  and  that  he  had  used,  with- 
out her  authority,  funds  received  by  him  on  a  previous  sale  of  a 
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portion  of  her  property;  and  the  further  fact  that  when,  in  the 
summer  of  1871,  before  leaving  for  Europe,  she  sent  for  the  box, 
she  returned  it  to  the  bank  without  examining  its  contents.  To 
have  allowed  her  brother,  when  known  to  be  insolvent,  to  have  ac- 
cess to  the  box  after  he  had,  without  her  authority,  appropriated 
to  his  own  use  her  funds,  and  to  have  returned  the  box  to  the 
bank  in  187 1  without  examining  its  contents,  were,  according  to 
the  contention  of  counsel,  oflFenses  of  such  gravity  as  to  estop  her 
wards,  the  minor  children,  from  complaining  of  the  company  for 
allowing  their  stock  to  be  transferred  on  its  books  under  a  power 
of  attorney  which  he  had  forged.  We  do  not  think  it  at  all  neces- 
sary to  comment  at  any  length  upon  this  singular  position;  for 
even  if  it  were  possible,  as  it  is  not,  to  preclude  the  minor  heirs 
from  asserting  their  rights  to  property  received  from  their  father, 
by  reason  of  any  negligence  of  their  guardian,  we  are  unable  to 
perceive  any  necessary  connection  between  her  brother's  insol- 
vency and  misappropriation  of  her  funds,  and  the  forgery  of  the 
children's  names,  or  between  such  forgery  and  her  omission  to 
open  her  box  in  1871  and  examine  its  contents.  There  is  no  cir- 
cumstance here  upon  which  an  estoppel  against  the  plaintiffs  can 
be  raised.  To  create  an  estoppel  against  them,  there  must  have 
been  some  act  or  declaration  indicating  an  authorization  of  the 
use  of  their  names,  by  which  the  company  was  misled,  or  a  subse- 
quent approval  of  their  use  by  acceptance  of  the  moneys  received 
with  knowledge  of  the  transfer.  No  act  or  declaration  is  men- 
tioned, either  of  the  guardian  or  her  children,  which  tends  in  the 
slightest  degree  to  show  that  any  assent  was  given  to  the  use  of 
their  names.  But  moreover,  neither  the  guardian  nor  the  children 
whilst  they  were  minors,  were  competent,  even  by  the  most  formal 
act,  to  authorize  a  transfer  and  sale  of  the  property.  Under  the 
statute  of  Ohio,  the  intervention  of  the  Probate  Court  was  essen- 
tial to  any  such  proceeding.  No  inference  could,  therefore,  be 
drawn  from  any  negligence  of  theirs  in  support  of  a  transfer  of  the 
property,  where  no  order  of  that  court  authorizing  a  transfer  had 
been  made. 

There  are  numerous  decisions  of  the  English  and  American 
courts  in  accordance  with  the  views  stated.  They  are  cited  by 
counsel  in  their  briefs,  and  are  given  in  a  note  to  this  opinion.  We 
do  not  think  it  important  to  refer  to  them  specially,  for  no  number 
of  adjudications  can  add  to  the  force  of  a  simple  statement  of  the 
facts.  The  decree  of  the  court  below  in  eadi  case  must  be  af- 
firmed ;  and  it  is  so  ordered. 
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In  the  Common  Pleas,  Michaelmas  Term,  1721. 

[Reported  in  8  Modern  Reports  9.] 

One  Hackett  bought  stock  to  the  value  of  seven  hundred  and 
fifty  poimds  in  the  third  subscription  in  the  South  Sea  Co.,  and 
received  fifty  pounds  a  year  for  it,  and  afterward  sold  it,  which 
by  several  mesne  conveyances  came  to  the  now  plaintiff  Mrs. 
Monk,  who  purchased  it  for  a  thousand  pounds.  She,  living  in 
the  country,  entrusted  one  Rosse,  who  was  an  officer  of  the  ex- 
chequer, with  the  minutes,  and  an  order  to  receive  this  fifty 
pounds  a  year  for  her  use,  the  said  Rosse  being  then  a  man  of 
credit,  and  discounting  for  at  least  thirty  thousand  pounds  a  year 
of  the  revenue.  Afterward  Rosse,  pretending  that  he  had  a  power 
to  sell  the  said  stock,  made  an  agreement  in  writing  with  the  de- 
fendant Graham  to  sell  it  to  him  for  nine  hundred  and  ninety-four 
pounds,  and  told  him  the  plaintiff  would  sign  the  transfer,  but  he 
got  another  woman  to  personate  the  plaintiff,  and  to  sign  the 
transfer ;  and  at  the  next  opening  of  the  books  of  the  company  he 
got  the  same  transferred  to  the  defendant,  and  made  affidavit  of 
the  sale,  and  got  it  entered  in  the  said  books,  this  being  required 
by  act  of  Parliament  to  every  transfer,  and  then  he  withdrew  him- 
self out  of  the  kingdom,  so  that  he  could  not  be  found.  The 
plaintiff  hearing  that  Rosse  was  withdrawn  came  to  London,  and 
demanded  the  stock  of  the  defendant,  who  told  her  that  he  had 
bought  it  of  Rosse,  and  had  got  the  minutes,  the  transfer,  and 
the  affidavit,  which  were  all  the  conveyance  the  law  could  give ; 
and  believed  that  if  she  had  any  title  she  had  nothing  to  show  to 
make  it  appear,  and  therefore  she  came  too  late  to  make  any  de- 
niand  on  him.  Afterward  the  defendant,  though  forbid  by  the 
plaintiff,  sold  his  stock  for  one  thousand  and  ninety  pounds  to 
T.  S.,  who  sold  it  again  to  R.  W.  for  eleven  hundred  and  nine 
pounds. 

And  then  the  plaintiff  brought  an  action  of  trover  against  the 
defendant. 

And  Sir  Peter  King,  Ch.  J.,  notwithstanding  her  folly  in  trust- 
ing Rosse  with  the  minutes,  which  the  counsel  for  the  de- 
fendant did  much  rely  on,  directed  the  jury  to  find  for  the  plain- 
tiff, which  they  did,  and  gave  her  no  more  than  seven  hundred 
and  fifty  pounds  damages. 
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HILDYARD  v.   SOUTH  SEA  CO.  and  KEATE. 

In  Chancery,  Before  Sir  Joseph  Jekyll,  M.  R.,  Trinity 

Term,  1722. 

[Reported  in  2  Peere  Williams  76.] 

The  plaintiff  Hildyard  was  possessed  of  £700  South  Sea  stock, 
and  one  Ross  brought  a  forged^  Ij^tter  of  attorney  to  the  South  Sea 
Co.,  empowering  him,  the  said  Ross,  as  attorney  to  the  plaintiff 
Hildyard,  to  transfer  this  stock  to  the  defendant  Keate ;  the  trans- 
fer was  for  a  valuable  consideration  and  this  letter  of  attorney 
attested  by  two  witnesses. 

Whereupon  the  South  Sea  Co.  transferred  this  £700  stock  to 
Keate,  and  paid  the  next  dividend  to  him. 

Afterward  the  company  were  informed  by  the  plaintiff  Hildyard 
that  this  letter  of  attorney  wa§  forged ;  upon  which  they  stopped 
payment,  and  the  plaintiff  Hildyard  brought  his  bill  to  have  this 
stock  transferred  back,  and  also  to  have  the  dividend,  which  had 
been  paid  to  the  defendant,  accounted  for  to  him. 

Objected  for  the  defendant  Keate,  that  he  was  a  fair  and  in- 
nocent purchaser,  and  whatever  advantage  the  plaintiff  could 
have  at  law  against  him  there  was  certainly  no  reason  for  equity 
to  lend  any  assistance;  that  it  would  be  an  extreme  hardship,  if 
the  defendant  should  run  the  risk  of  such  letter  of  attorney,  es- 
pecially after  the  South  Sea  Co.  had,  pursuant  thereto,  transferred 
the  stock  to  him,  as  in  this  case  they  actually  had  done;  and 
with  regard  to  the  dividends,  it  was  said  to  be  still  more  unrea- 
sonable that  these,  when  once  paid  to  him,  should  by  the  aid  of  a 
court  of  equity  be  afterward  taken  from  him. 

Sed  per  cur.  When  the  defendant  Keate  bought  by  letter  of 
'  attorney  it  was  incumbent  upon  him,  and  at  his  peril,  to  see  that 
.  such  letter  of  attorney  was  a  true  one ;  it  was  more  his  concern 
and  in  his  power  to  inquire  into  the  reality  of  this  letter  of  attor- 
1  ney  than  of  any  other  person,  so  that  the  rule  of  caveat  emptor 
*  is  in  this  case  properly  applicable  to  him. 

On  the  other  side,  it  is  plain  that  though  the  defendant  Keate 
I  has  been  in  fault,  yet  here  can  be  no  pretense  of  fault  or  neglect 
in  the  plaintiff  Hildyard;  and  therefore  it  would  be  most  appar- 
ently unjust  to  let  him  suffer ;  a  forged  letter  of  attorney  was,  as 
to  him,  the  same  as  no  letter  of  attorney ;  consequently  his  stock 
which  has  been  transferred  from  him  without  any  authority  at  all 
ought  to  be  restored  to  him. 

Then,  as  to  the  company,  they  were  but  instruments  and  con- 
duit pipes ;  or  like  the  lord  of  a  manor,  in  case  of  a  surrender  of  a 
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copyhold,  where  if  there  should  be  a  forged  letter  of  attorney, 
empowering  one  of  the  copyholders  to  surrender  to  the  use  of 
J.  S.,  and  thereupon  the  attorney,  in  the  name  of  the  copyholder, 
should  surrender  to  the  use  of  J.  S.,  who  should  be  accordingly  ad- 
mitted by  the  lord,  yet  this  admittance  would  be  void ;  and  so  is 
the  transfer  of  this  stock  to  the  defendant  Keate ;  and  it  would  be 
of  public  use  that  those  who  accept  of  a  transfer  of  stock  under 
a  letter  of  attorney  should  be  obliged  to  take  strict  care  of  the 
validity  and  reality  of  such  letter  of  attorney,  for  no  other  person 
can  be  so  properly  concerned  to  do  it. 

Let  the  company  take  this  £700  South  Sea  stock  from  the  de- 
fendant Keate,  and  restore  it  to  the  plaintiff  Hildyard ;  and  let  the 
defendant  Keate,  and  not  the  company,  pay  back  the  dividend, 
which  he  has  without  good  authority  received,  to  the  plaintiff,  and 
let  the  defendant  Keate,  who  has  been  in  default  in  this  case  by 
reason  of  his  neglect,  pay  both  to  the  company  and  the  plainti^ 
their  costs.^ 


ASHBY  V.  BLACKWELL  and  THE  MILLION  BANK  CO. 
In  Chancery,  Before  Lord  Northington,  C,  June  10,  1765. 

[Reported  in  Ambler  503.] 

The  plaintiff  being  possessed  of  iiooo  Million  Bank  stock,  for 
some  time  received  the  dividends  herself,  but  afterward  em- 
powered John  Price,  who  was  a  sworn  broker,  and  employed  by 

^Reg.  Lib.  A.  1721,  fol.  424.  The  whole  stock  sold  under  the  forged 
letter  of  attorney  was  £770,  of  which  £500  was  sold  to  Keate  and  £270  to 
Barman,  who  both  treated  for  the  purchase  with  a  public  broker  at  the 
South  Sea  house,  and  were  informed  by  the  broker  that  he  sold  it  for 
John  Ross.  The  cause  appears  to  have  been  heard  on  bill  and  answer; 
and  no  particular  circumstances  were  stated  or  relied  upon  as  taking  the 
case  out  of  a  general  rule. 

The  decree  is  as  follows :  "  His  Honor  doth  order  that  the  South  Sea 
Ca  do  vacate  the  transfer  of  £500  stock  to  the  defendant,  Keate,  and  the 
trmsfer  of  £270  to  the  defendant,  Burman ;  and  also  the  stock  respectively 
added  thereto  at  the  rate  of  £33  6s,  Sd.  per  cent,  pursuant  to  the  act  of 
Parliament,  and  give  the  plaintiffs  credit  in  their  books  for  the  whole  £770 
stock,  and  also  the  said  additional  stock,  and  to  pay  the  plaintiffs  all  the 
dividends  which  have  accrued  due  for  the  same.  And  the  said  South  Sea 
Co.  arc  to  be  at  liberty  to  prosecute  the  defendants,  Keate  and  Burman, 
in  the  plaintiff's  name,  for  the  recovery  of  what  has  been  paid  to  the 
defendants,  Keate  and  Burman,  on  account  of  the  said  £770  stock,  and  the 
said  additional  stock,  the  said  company  indemnifying  the  plaintiffs  in 
respect  thereof.  And  the  plaintiffs  are  to  pay  the  said  South  Sea  Co.  their 
costs,  and  the  defendants,  Keate  and  Burman,  are  to  pay  the  plaintiffs 
their  costs,  and  also  the  costs  paid  over  by  the  plaintiffs  to  the  company." 
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her  as  such,  to  receive  them  for  her.  Price  being  in  want  of 
money,  foxged  her  hand  to  a  letter  of  attorney  empowering  him 
to  sell  ouf  the  stock,  which  he  did  to  the  defendant  Blackwell ;  and 
the  stock  was  transferred  into  BlackweU's  name  in  the  company's 
books. 

Bill  by  the  plaintiff,  to  be  restored  to  her  stock,  and  for  relief 
against  either  of  the  defendants. 

Upon  opening  the  cause  by  the  plaintiff's  counsel,  it  was  agreed 
on  all  sides  that  the  plaintiff  was  entitled  to  the  relief  prayed,  and 
that  the  question  was,  Whether  the  defendant  Blackwell,  who  was 
the  purchaser,  or  the  company,  should  bear  the  loss  ? 

It  appeared  in  evidence  that  by  an  ancient  order  of  the  com- 
pany, made  in  1713,  no  transfer  was  to  be  made  of  their  stock  by 
virtue  of  any  letter  of  attorney  executed  in  the  country,  unless 
attested  by  the  minister  of  the  parish  and  one  of  the  church- 
wardens, nor  by  a  letter  of  attorney  executed  in  town,  imless  at- 
tested by  two  housekeepers  known  to  one  of  the  directors,  or  to 
the  secretary  of  the  company. 

That  the  forged  letter  of  attorney  was  attested  by  two  names, 
which  had  no  addition  to  them  when  produced  to  the  secretary  of 
the  company;  and  that  he  asked  Price  who  they  were,  who  an- 
swered that  the  plaintiff  executed  the  letter  of  attorney  in  Saville 
Row,  and  that  the  witnesses  were  housekeepers  there;  and  that 
upon  receiving  such  answer,  the  secretary  wrote  against  their 
names  "  Saville  Row." 

That,  in  fact,  the  witnesses  were  waiters  in  Sam's  coffee-house 
in  Cornhill. 

That  Price  had  transferred  Bank  and  South  Sea  stock  and 
annuities,  under  other  forged  letters  of  attorney,  to  a  large 
amount,  for  which  he  was  indicted,  convicted,  and  hanged;  and 
that  Bank  and  South  Sea  Co.  had  made  good  the  losses ;  and  that 
since  the  detection  of  this  forgery  the  Million  Bank  Co.  had  made 
an  order,  by  which  they  for  the  future  would  make  good  such 
losses. 

It  was  argued  for  Blackwell,  that  the  company  ought  to  bear  the 
loss ;  that  they  considered  themselves  as  bound  to  see  that  trans- 
fers were  properly  made,  and  had  therefore  made  rules  and  regu- 
lations with  respect  to  them.  That  the  purchaser  of  stock  does 
not  know  till  he  comes  to  accept  the  transfer  whether  it  is  made 
by  the  owner  in  person  or  by  attorney.  That  it  would  be  looked 
upon  as  impertinent  in  him  to  ask  sight  of  the  letter  of  attorney ; 
the  propriety  and  validity  of  it  is  under  the  care  of  the  company 
only.  That  this  is  the  practice  in  all  the  great  companies.  That 
this  is  the  constant  method  of  transferring  stock.  That  if  it  was 
otherwise,  it  would  affect  the  companies,  whose  interest  it  is  to 


SEC.  VI.]     ASHBY  V.  BLACK  WELL  &  MILLION  BANK  CO.  1 147 

make  negotiations  of  stocks  as  easy  as  possible.  That  the  com- 
pany have  broke  their  own  laws,  by  admitting  a  letter  of  attorney 
not  attested  according  to  their  rules.  That  the  case  of  Hildyard 
V.  Keate,  2  Wms.  76,  is  wrong  reported ;  for  upon  search  of  the 
Register's  book,  it  appears  to  have  been  heard  before  Sir  Joseph 
Jekyll,  upon  bill  and  answer  only.  That  taking  the  determination 
to  have  been  right,  it  must  have  been  owing  to  there  not  being 
any  proof  of  the  method  of  negotiations ;  and  then  the  court  was 
under  a  necessity  of  deciding  upon  some  principle,  and  adopted 
that  of  caveat  emptor.  That  here  is  evidence  to  distinguish  the 
present  from  that  case.  That  all  the  other  companies  having 
made  good  the  loss  upon  the  other  forgeries,  shows  their  sense  of 
the  justice  of  the  case ;  and  the  new  order  of  this  company  speaks 
their  sense  of  it  too. 

On  the  other  side,  it  was  argued  for  the  company  upon  the  prin- 
ciple of  caveat  emptor,  and  the  authority  of  Hildyard  v.  Keate, 
and  of  Monk  v.  Graham,  Mod.  Cas.  in  L.  and  Eq.,  ist  Part,  9, 
which  letter  was  a  determination  at  law,  before  King,  L.  Ch.  J. 
That  the  company  were  only  trustees;  and  that  the  rules  and 
regtdations  which  they  made  were  for  the  credit  of  the  company, 
and  for  the  sake  of  purchasers,  but  were  not  intended  to  throw 
upon  the  company  that  care  and  caution  which  both  law  and  rea- 
son require  of  the  purchaser.  That  the  great  public  companies 
might  have  reasons  for  making  good  losses,  which  did  not  hold 
with  respect  to  this  company,  which  was  not  so  extensive  in  their 
concerns. 

NoRTHiNGTON,  L.  C.  The  question  is,  whether  the  Million 
Bank  Co.  or  Blackwell  shall  make  good  the  stock?  I  am  clear 
the  company  must  sustain  the  loss. 

By  the  original  deed  of  agreement  entered  into  when  the  com- 
pany was  formed,  there  is  a  clear  direction  in  what  manner  stock- 
holders shall  hold,  and  in  what  way  they  shall  be  deprived  of  their 
stock,  to  which  the  mode  of  transfer  is  tied  up. 

It  was  the  original  intention  that  transfers  should  be  made  per- 
sonally, and  it  seems  that  by  operation  of  law  the  method  of  trans- 
fers by  letter  of  attorney  was  adopted  upon  this  maxim,  Qui  facit 
per  alium  facit  per  se. 

The  letter  of  attorney  is  no  part  of  the  title,  but  an  authority  to 
transfer.  A  trustee,  whether  a  private  person  or  body  corporate, 
must  see  to  the  reality  of  the  authority  empowering  them  to  dis- 
pose of  the  trust  money.  This  is  such  plain,  clear  reasoning  that 
I  need  do  no  more  than  order  the  company  to  restore  the  stock  to 
the  plaintiff,  and  to  pay  her  the  dividends.  But  I  shall  go  farther, 
to  prevent  disputes  between  the  defendants. 

The  rule  of  caveat  emptor  has  been  insisted  on  as  against  Black- 


/ 


1 148  SIMM  et  aL  V.  ANGLO-AMERICAN  TEL.  CO.     [CHAP.  VI. 

well,  and  the  determination  of  Hildyard  v,  Keate.  The  particular 
circumstances  of  that  case  do  not  appear,  and  I  cannot  apply  the 
reasoning. 
I  differ  both  from  the  decision  and  reasoning  in  that  case. 
I  think  it  was  not  incumbent  upon  Blackwell  to  inquire  into  the 
letter  of  attorney,  because  the  letter  of  attorney  was  no  part  of  the 
purchaser's  title;  besides,  it  would  hinder  the  negotiation  of  the 
stocks,  which  is  of  consequence. 

I  consider  the  admission  and  acceptance  of  the  transfer  as  the 
title  of  the  purchaser. 

f  The  letter  of  attorney  is  only  an  authority  to  alter  their  books. 
The  company  considered  it  so,  for  they  have  made  regulations  to 
prevent  frauds  in  letters  of  attorney ;  and  yet  they  now  insist  that 
they  have  nothing  to  do  with  the  letter  of  attorney,  but  that  the 
purchaser  must  go  into  all  parts  of  the  kingdom,  to  see  that  it  is 
attested  by  the  minister  and  church  warden. 

The  company  (or,  which  is  the  same  thing,  Jeffreys,  their  secre- 
tary) appears  to  have  examined  this  letter  of  attorney,  but  has  been 
grossly  negligent  in  doing  it.  The  witnesses  had  no  place  of  abode 
added  to  their  names,  but  upon  Price's  representation  the  secretary 
added  Saville  Row.  The  forgery  is  obvious  upon  comparison  of 
the  handwriting  of  Mrs.  Ashby,  subscribed  to  receipts  for  divi- 
dends which  she  formerly  received  herself,  and  as  appears  to  the 
j  fourth  letter  of  attorney.  The  purchaser,  on  the  other  hand, 
'trusted  nobody  but  the  company.  He  was  admitted  to  this  stock 
and  accepted  the  transfer  according  to  the  terms  of  the  original 
deed  of  contract.  There  can  be  no  public  detriment  happen  if  this 
decree  should  make  the  directors  of  this  and  the  other  companies 
more  attentive  to  their  office,  and  trust  less  to  their  servants. 


SIMM  AND  Others  v.  ANGLO-AMERICAN  TELEGRAPH 

CO. 

ANGLO-AMERICAN    TELEGRAPH    CO.    v,    SPURLING 

AND  Others. 

In  the  Court  of  Appeal,  December  5,  1879. 

[Reported  in  Law  Reports,  5  Queen* s  Bench  Division  188.] 

The  first  of  these  actions  was  brought  for  wrongfully  repre- 
senting that  certain  persons  were  registered  holders  of  stock  in 
the  defendants'  company,  and  as  such  had  title  to  transfer  and  sell 
the  same,  and  also  for  the  recovery  of  the  purchase-money  of  the 
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Stock,  and  dividends  thereon.     The  second  action  was  for  an 
indemnity. 

The  facts  are  commented  upon  in  the  judgments  of  Lindley,  J., 
and  the  Lords  Justices  hereinafter  set  out;  they  may  be  here 
shortly  stated  as  follows : 

In  November,  1876,  Coates  was  the  owner  of  £5000  stock  in  the 
Anglo-American  Telegraph  Co.,  which  was  registered  under  the 
Companies  Act,  1862,  and  upon  the  26th  of  that  month  Phillips, 
who  was  a  clerk  to  Coates,  instructed  Thompson,  a  broker,  to  sell 
£5000  stock  in  that  company.  Burge,  Brown,  and  Dennis  be- 
came the  ultimate  buyers  of  the  amount  of  stock,  and  they  passed 
the  names  of  P.  Spurling  and  J.  Skinner  as  transferees.  The 
transfer  to  P.  Spurling  and  J.  Skinner  purported  to  be  executed 
by  Coates,  but  it  was  in  truth  a  forgery.  Upon  the  2d  of  Decem- 
ber, Sparling  and  Skinner,  acting  for  Burge,  Brown,  and  Dennis, 
presented  the  transfer  to  the  company  for  registration ;  the  com- 
pany thereupon  forwarded  to  Coates  a  written  notice  of  the  trans- 
fer, to  which,  however,  they  received  no  reply,  the  notice  to 
Coates  having  been  intercepted  by  Phillips.  In  the  matter  of  the 
transfer  Spurling  and  Skinner  were  mere  nominees  and  trustees 
for  Burge,  Brown,  and  Dennis.  Upon  the  6th  of  December  the\ 
forged  transfer  was  registered,  but  before  a  certificate  was  issued  \ 
to  Spurling  and  Skinner,  they  by  a  transfer  dated  upon  that  day, 
transferred  to  Simm  and  Ingelow  i  10,000  stock  in  the  company. 
This  sura  of  £10,000  included  the  sum  of  £5000  supposed  to  have 
been  bought  from  Coates.  The  transfer  to  Simm  and  Ingelow 
was  lodged  with  the  company  for  registration,  and  the  company 
gave  notice  thereof  to  Spurling  and  Skinner.  Subsequently 
Simm  and  Ingelow  were  registered  as  transferees  of  £10,000,  and 
by  a  certificate  dated  the  9th  of  December,  the  company  certified 
that  Simm  and  Ingelow  were  the  registered  holders  of  £10,000 
stock.  Ingelow  was  the  manager,  and  Simm  was  the  secretary 
of  the  National  Bank,  London,  and  they  accepted  the  stock  as 
trustees  for  Burge,  Brown,  and  Dennis,  subject  to  any  lien  or 
claim  which  the  National  Bank  might  have  thereon.  The  bank 
made  advances  to  Burge,  Brown,  and  Dennis,  upon  the  security  of 
the  £10,000  stock.  Up  to  the  1st  of  August,  1877,  dividends  on 
the  stock  were  paid  to  Simm  and  Ingelow,  but  the  forgery  of  the 
transfer  purporting  to  be  executed  by  Coates  was  then  discov- 
ered and  verbal  notice  thereof  was  given  to  them,  and  on  the  19th 
of  September  they  received  written  notice  from  the  solicitors  to 
the  telegraph  company  that  the  transfer  to  Spurling  and  Skinner 
was  forged,  and  that  Coates  claimed  to  be  the  proprietor  of  the 
stock.  On  the  19th  of  September  £5000  was  due  from  Burge, 
Brown,  and  Dennis  to  the  National  Bank,  but  on  the  28th  of  Sep- 
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tember  this  sum  was  paid  off,  and  no  further  advances  were  made 
to  them  by  the  bank  against  the  stock,  which  had  belonged  to 
Coates.  Upon  the  7th  of  November  the  dividend  was  paid  by 
mistake  to  Simm  and  Ingelow,  but  in  February,  1878,  the  tele- 
graph company  refused  to  pay  any  further  dividends  to  them. 
The  writ  of  summons  in  the  first  action  was  issued  on  the  14th  of 
March,  and  in  the  second  on  the  29th  of  March,  1878. 

The  actions  came  on  for  trial  before  Lindley,  J.,  when  it  was 
agreed  that  Burge,  Brown,  and  Dennis  should  be  added  as  plain- 
tiffs in  the  first  action,  and  as  defendants  in  the  second.  The  fol- 
lowing judgment  was  delivered : 

Lindley,  J.  It  appears  to  me  that  the  first  action  is  compara- 
tively simple ;  and  the  second  action  is  much  more  difficult.  Be- 
fore I  give  my  reasons  for  my  judgment  I  will  state  at  once  the 
inferences  of  fact  which  I  draw,  as  distinguished  from  those 
about  which  there  is  no  dispute ;  and  the  main  inference  of  fact 
which  I  draw  is  this :  that  no  negligence  in  the  sense  of  want  of 
reasonable  care  is  to  be  imputed  to  Spurting  and  Skinner,  who 
left  this  forged  transfer  with  the  telegraph  company;  none  to 
Simm  and  Ingelow,  none  to  Burge  &  Co.,  and  none  to  the  tele- 
graph company.  I  say  that  because  there  are  clumsy  forgeries 
and  there  are  clever  forgeries,  and  on  looking  at  the  forged  trans- 
fer I  am  bound  to  state  that  the  forgery  appears  to  me  to  have 
been  so  skilfully  done,  that,  in  my  opinion,  the  clerks  and  officers 
of  the  telegraph  company  were  not  guilty  of  any  want  of  reason- 
able care  in  failing  to  observe  that  it  was  a  forgery.  What  the 
legal  consequences  of  that  may  be,  I  will  consider  presently ;  but 
I  think  that  is  nearly  the  only  inference  of  fact  which  it  is  neces- 
sary for  me  to  draw.  Fraud  is  not  imputed  to  anybody  with 
whom  I  have  to  deal,  and  I  absolve  all  parties  from  negligence  in 
the  sense  of  want  of  reasonable  care.  Now,  let  me  take  the  case 
step  by  step,  and  see  how  it  works  out.  The  facts  are  these. 
In  November,  1876,  Mr.  Coates  was  the  registered  owner  of 
£5000  stock  in  the  Anglo-American  Telegraph  Co.  On  the  29th 
of  November,  Phillips,  his  clerk,  procured  and  forged  a  transfer, 
which  was  handed  to  Spurting  and  Skinner,  and  they,  knowing 
nothing  about  the  forgery,  and  not  being  guilty  of  any  want  of 
reasonable  care,  took  it  as  a  genuine  document.  That  transfer 
having  been  executed,  it  was  sent  by  Spurting  and  Skinner  to  the 
office  of  the  telegraph  company,  and,  on  the  2d  of  December, 
1876,  a  clerk  of  the  company  sent  the  usual  notice  to  Mr.  Coates, 
addressed  to  him  at  his  usual  place  of  business,  which  notice  was 
in  these  terms :  "  I  beg  to  inform  you  that  a  transfer,  purporting 
to  have  been  signed  by  you,  has  been  left  at  the  offices  of  the  com- 
pany, and  unless  I  hear,  to  the  contrary,  it  will  be  assumed  to  be 
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correct."  Unless  that  was  answered,  the  company  would  not 
have  their  suspicions  aroused;  and,  in  point  of  fact,  it  was  not 
answered;  therefore  the  company  assumed  the  transfer  to  be 
genuine.  On  the  6th  of  December,  Spurling  and  Skinner  were 
registered  as  the  owners  of  this  stock,  pursuant  to  that  transfer. 
k\.  that  time  Spurling  and  Skinner  held  this  stock  as  trustees  for 
Burge  &  Co.  By  an  arrangement  between  Burge  &  Co.  and  the 
National  Bank,  Burge  &  Co.  undertook  to  procure  a  transfer  of 
that  stock  to  the  National  Bank,  and  the  National  Bank  under- 
took to  allow  Burge  &  Co.  to  draw  upon  them.  Accordingly, 
upon  the  6th  of  December  the  transfer  was  executed  from  Spur- 
ling and  Skinner  to  Simm  and  Ingelow.  About  the  9th  of  De- 
cember a  notice  from  the  company  was  sent  to  Spurling  and 
Skinner,  to  which,  in  like  manner,  they  received  no  answer.  The 
telegraph  company,  therefore,  naturally  inferred  again  that  all 
was  correct,  and  Sinmi  and  Ingelow  were  registered  as  holders  of 
this  stock,  and  they  obtained  the  usual  stock  certificate.  Spurling 
and  Skinner  had  not,  in  fact,  obtained  the  certificate;  it  had 
been  prepared,  and  would  probably  have  been  issued  to  them,  had 
they  remained  on  the  register.  Pausing  there  for  a  moment,  let 
me  see  what  the  position  of  Simm  and  Ingelow  then  was.  They 
were,  in  fact,  holders  for  value  of  that  stock ;  I  say  for  value,  be- 
cause, although  they  did  not  pay  Spurling  and  Skinner  anything, 
the  value  which  they  gave  to  Messrs.  Burge  &  Co.  was  this,  that 
in  consideration  of  having  this  stock  transferred  into  the  names 
of  Simm  and  Ingelow,  the  National  Bank,  who  were  the  cestui 
que  trusts  of  Simm  and  Ingelow,  allowed  Burge  &  Co.  to  draw 
upon  them.  Therefore,  it  appears  to  me  that  Simm  and  Ingelow 
were  not  in  the  proper  sense  of  the  words  mere  trustees  for 
Burge  &  Co.,  or  merely  identified  with  Burge  &  Co.,  but  they 
were  also  in  law  and  equity,  as  they  were  in  fact,  trustees  for 
the  National  Bank,  who  had  acquired  this  stock  bona  fide  and 
for  value  from  persons  who  were  in  point  of  fact  registered 
by  the  company  as  holders.  What  had  the  company  done  to  in- 
duce the  National  Bank  to  become  holders  of  these  shares  in  the 
names  of  their  trustees,  Simm  and  Ingelow  ?  They  had  in  point 
of  fact  registered  Spurling  and  Skinner — ^that  is  to  say,  they 
had  done  that  \vhich  apparently  conferred  upon  them  power  to 
transfer  the  stock  and  to  give  a  good  title,  and  upon  the  strength 
of  that  the  National  Bank  took  this  stock  for  value  and  they 
allowed  Burge  &  Co.  to  draw  upon  them.  It  appears  to  me, 
therefore,  that  the  title  of  Simm  and  Ingelow,  as  between  them- 
selves on  the  one  side  and  the  telegraph  company  on  the  other, 
was  a  good  title  by  estoppel.  I  do  not  doubt  that  in  the  least.  I 
think  In  re  Bahia  &  San  Francisco  Ry.  Co.,  Law  Rep.  3  Q.  B. 
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584,  and  Hart  %\  Frontino,  etc.,  Gold  Mining  Co.,  Law  Rep.  5 
Ex.  Ill,  go  to  that  length  fully;  and,  subject  to  a  remark  which  I 
shall  make  presently  as  to  the  effect  of  the  bank  having  been  paid 
off,  it  appears  to  me  that  if  the  case  stood  there  the  title  of  Simm 
and  Ingelow  against  the  company  would  be  a  good  title  by  estop- 
pel, founded,  I  will  not  say  upon  misrepresentation,  because  per- 
haps it  is  rather  a  harsh  word,  but  upon  the  acts  of  the  company 
themselves  in  accepting  Spurling  and  Skinner,  under  a  mistake, 
no  doubt,  but  still  in  accepting  them  and  putting  them  in  a  posi- 
tion to  hold  themselves  out  as  owners  of  the  stock  and  entitled  to 
transfer  it;  and  upon  the  faith  of  that  Simm  and  Ingelow  acted, 
and  are  entitled  to  say  that  they  did  act  as  the  truth  was.  It  has 
been  argued,  however,  that  as  Simm  and  Ingelow  have  been  paid 
off,  their  title  as  between  them  and  the  company  has  ceased ;  and 
it  is  contended  that  on  and  after  the  28th  day  of  September,  1877, 
Simm  and  Ingelow  held  this  stock  solely  in  trust  for  Burge  &  Co., 
and  that  inasmuch  as  it  was  by  Burge  &  Co.'s  fault  that  the  com- 
pany were  induced  to  put  this  stock  into  the  names  of  Simm  and 
Ingelow,  the  latter,  who  now  merely  represent  Burge  &  Co.,  can- 
not take  advantage  of  the  transaction.  The  argument  appears  to 
me  to  be  met  by  two  observations.  In  the  first  place  I  quite  ag^ee 
with  what  the  counsel  for  the  telegraph  company  has  urged, 
namely,  that  the  title  of  Simm  and  Ingelow  was  not  a  legal  title  as 
distinguished  from  a  title  by  estoppel.  If  the  two  are  to  be  con- 
trasted, it  was  a  title  by  estoppel;  but,  on  the  other  hand,  what 
does  that  mean?  When  it  is  said  that  a  company  is  estopped 
from  denying  a  title,  what  is  that  but  that  they  are  estopped  from 
denying  the  legal  title?  I  do  not  understand  that  they  are 
estopped  from  denying  any  other  title.  It  appears  to  me,  there- 
fore, on  that  view  of  the  case,  that  it  will  stand  in  this  way :  Simm 
and  Ingelow  had  acquired,  as  between  themselves  and  the  tele- 
graph company,  a  good  title  by  estoppel.  When  did  they  lose 
that  title?  Not,  in  my  judgment,  by  any  fluctuations  of  the  ac- 
count between  themselves  and  Burge  &  Co.,  nor  by  anything 
which  has  affected  the  relation  in  which  they  stood  toward  Burge 
&  Co.  That  is  one  answer  I  give.  The  other  answer  is  this :  that 
even  if  Simm  and  Ingelow  were  in  point  of  fact  trustees  for  Burge 
&  Co.  after  the  28th  of  September,  and  even  if  we  are  to  look  be- 
hind the  title  created  by  estoppel,  nevertheless,  for  reasons  which  I 
shall  give  presently,  I  will  think  that  their  title  must  prevail  against 
the  company's.  I  shall  give  my  reasons  for  that  hereafter,  when  I 
come  to  deal  with  the  second  action.  I  merely  notice  the  point 
now  for  the  purpose  of  showing  that  I  do  not  overlook  it  or  in- 
tend to  pass  it  by.  But  it  appears  to  me,  as  regards  the  first  ac- 
tion, that  the  title  which  Simm  and  Ingelow  acquired  as  bona  fide 
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holders  for  value,  without  notice  of  anything  wrong  as  to  this 
stock  as  between  themselves  and  the  company,  never  ceased.  I 
cannot  say  that  they  are  entitled  to  stock,  because  the  company 
cannot  be  sued  for  stock  which  they  do  not  possess,  nor  am  I 
prepared  to  say  that  I  ought  to  compel  the  company  to  go  into  the 
market  and  invest  their  capital  in  the  purchase  of  their  own  stock. 
There  may  be  a  legal  difficulty  about  that.  But  the  consequence 
of  my  view  of  the  case  will  be  that  Simm  and  Ingelow  were  en- 
titled to  the  value  of  the  stock  at  the  time  when  the  company  de- 
nied their  title.  That  appears  to  be  the  rule  adopted  in  the  case 
of  In  re  Bahia  &  San  Francisco  Ry.  Co.,  Law  Rep.  3  Q.  B.  584. 
Thev  are  entitled  in  the  first  action  to  the  value  of  the  stock  at 
that  time,  and  to  the  payment  of  that  value ;  the  certificate  ought 
to  be  delivered  up  to  the  company  to  be  cancelled,  and  the  com- 
pany are  at  liberty  to  remove  the  names  of  Simm  and  Ingelow 
from  the  register  in  respect  of  that  £5000  stock.  That  will  put 
matters  right  as  far  as  I  can  see  in  the  first  action,  the  telegraph 
company  to  pay  the  costs  of  it. 

With  regard  to  the  second  action,  which  is  much  more  difficult 
to  deal  with,  it  appears  to  me,  after  the  best  consideration  which 
I  can  give  to  the  case,  that  the  company  must  bear  the  loss,  for 
this  reason :  The  question  really  turns  on  the  effect  of  the  pur- 
chaser of  stock  taking  to  the  company  for  the  purpose  of  regis- 
tration a  transfer  supposed  to  be  genuine,  but  not  genuine,  and  in 
order  to  ascertain  the  effect  of  that  I  must  look  at  the  obligations, 
if  any,  under  which  he  is  to  the  company,  and  the  obligations,  if 
any.  under  which  the  company  are  to  him ;  and  for  the  purpose  of 
unravelling  this  part  of  the  case,  which  is  by  far  the  more  diffi- 
cult, let  me  first  see  what  the  obligations  are  to  a  person  taking 
a  transfer  to  the  company.  Now,  does  he  represent  anything 
more  than  this,  that  so  far  as  he  knows,  it  is  a  good  and  valid 
(iocument?  Is  there  any  authority  for  saying  that  he  does  more 
than  that?  Of  course,  if  he  takes  a  transfer  to  the  company, 
knowing  that  something  is  amiss  with  it,  he  must  take  the  conse- 
quences of  his  own  knowledge ;  he  cannot  fasten  any  obligations 
upon  the  company.  But  supposing  that  he  knows  nothing  wrong 
about  it,  are  the  company  entitled  to  say  to  him,  "  We  assume, 
from  the  fact  that  you  bring  this  transfer  to  us,  that  it  is  a  genu- 
ine document."  I  apprehend  that  they  are  not  entitled  to  say  so 
to  him.  They  are  only  entitled  to  say  to  him,  "  We  assume  that 
you  come  honestly  to  us,  and  that  you  do  not  know  that  anything 
is  amiss  with  regard  to  the  transaction."  Now,  let  me  see  what 
their  obligation  is.  Their  obligation  by  statute  is  to  keep  a  proper 
register;  it  is  a  duty  imposed  upon  them  by  sec.  29  of  the  Com- 
panies Act,   1862;  and  further  than  that,  when  a  transfer  is 
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brought  to  them  to  be  acted,  upon,  they  do  in  point  of  fact  take 
upon  themselves  the  duty  or  the  task  of  making  inquiries  about 
it ;  and  it  appears  to  me  that  when  a  person  innocently  and  honest- 
ly takes  a  transfer  to  the  company,  it  is  no  more  than  a  statement 
by  him  to  the  following  effect :  "  So  far  as  I  know,  the  transfer  is 
a  genuine  document ;  I  shall  leave  it  with  you  for  a  certain  time  to 
make  inquiries,  and  if  you  make  inquiries  and  find  that  it  is  a 
genuine  document,  of  course  you  will  receive  me  as  a  stockholder ; 
if,  on  the  other  hand,  the  result  of  the  inquiries  is  to  show  that  it 
is  not  a  genuine  document,  then  of  course  you  will  not  register 
me  as  a  stockholder."  It  appears  to  me  that  the  case  is  stronger 
against  the  company  than  the  case  of  a  customer  is  against  a  bank- 
er paying  a  forged  check ;  a  banker  is  under  an  obligation  to  pay 
the  checks  of  his  customers  and  of  no  one  else,  and  if  he  pays  the 
check  of  some  one  else,  he  cannot  charge  a  customer  with  the 
amount  paid  upon  it.  In  this  case  a  statutory  duty  is  imposed 
on  the  company  to  keep  their  own  register  correctly ;  and  that  is 
a  duty,  not  only  toward  persons  who  are  actually  stockholders, 
but  also  toward  persons  dealing  in  shares  or  stock,  and  I  make 
that  observation  because  I  think  it  warranted  by  the  judgments  in 
both  In  re  Bahia  &  San  Francisco  Ry.  Co.,  Law  Rep.  3  Q.  B.  584, 
and  Hart  v.  Frontino,  etc.,  Gold  Mining  Co.,  Law  Rep.  5  Ex.  in, 
as  well  as  by  the  section  of  the  act.  Why  is  the  register  to  be 
kept?  It  is  open  to  inspection  by  anybody  on  the  payment  of  a 
fee,  and  the  object  is  that  it  may  be  seen  who  is  and  who  is  not 
on  the  list  of  stockholders.  And  it  appears  to  me  that  a  duty  is 
thrown  on  the  company  to  look  to  their  own  register,  which  in- 
volves, of  course,  the  looking  after  the  transfer  of  stock  or  shares 
standing  in  the  names  of  persons  on  the  register ;  and  that  duty 
the  company  owe  to  those  who  come  with  transfers,  and  I  do  not 
see  any  corresponding  or  conflicting  duty  on  the  part  of  the  per- 
son who  brings  the  transfer,  except,  of  course,  that  of  bringing 
what  he  believes  to  be  an  honest  document.  I  think  the  true  view 
is  this,  that  there  being  no  negligence  in  the  sense  of  want  of  care 
on  either  side,  but  there  being  a  duty  on  the  part  of  the  company 
to  keep  the  register  correct  and  themselves  to  look  after  the  trans- 
fers between  innocent  parties,  the  loss  must  fall  upon  the  com- 
pany, and  their  claim  for  indemnity  against  Spurling  and  Skin- 
ner or  against  Burge  &  Co.  fails.  The  utmost  which  the  com- 
pany are  entitled  to  say  is  this :  "  It  was  your  duty  not  to  produce 
to  us  to  be  acted  upon  any  transfer  which  you  knew  or  suspected 
to  have  been  forged."  I  think  that  the  duty  of  the  persons  bring- 
ing the  transfer  does  not  go  beyond  this.  Can  the  claim  against 
Spurling  and  Skinner  be  sustained  by  looking  at  it  from  what  I 
call  a  broader  point  of  view?       The  first  of  these  actions  is 
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brought  against  the  company,  and  the  second  is  in  reality  brought 
against  Burge  &  Co. ;  can  it  be  said  even  if  the  question  be  looked 
at  as  between  Burge  &  Co.  on  the  one  side  and  the  company  on 
the  other,  that  the  loss  ought  to  fall  on  Burge  &  Co.  rather  than 
on  the  company?  I  do  not  think  it  can.  It  appears  to  me  that 
the  case  is  analogous  to  the  case  of  a  forged  check,  and  as  a 
banker  paying  a  forged  check  to  an  innocent  holder  for  value  can- 
not recover  back  its  amount  and  is  compelled  to  pay  it  twice  over, 
so  here  the  company  must  pay  the  amount  of  the  stock  twice  over. 
The  duty  being  cast  upon  the  company  to  look  after  the  register 
and  transfers,  it  appears  to  me  that  between  two  innocent  parties 
ihe  company  are  not  entitled  to  claim  compensation  from  Burge 
&  Co.  nor  to  resist  at  Burge  &  Co.'s  expense  the  recognition  of 
that  title,  which  they  themselves  have  created  by  their  own  act. 
It  appears  to  me  that  Burge  &  Co.  are  entitled  to  say,  "  We  did 
not  deceive  you;  you  made  inquiries,  and  you  accepted  us  as 
stockholders  and  put  us  on  the  register,  and  you  cannot  now  turn 
round  and  say  that  as  between  you  and  us,  we  do  not  hold 
that  position  which  you  have  led  us  to  believe  that  we  are  en- 
titled to."  My  conclusion  is  that  the  telegraph  company  are  in 
the  wrong,  though,  of  course,  perfectly  innocent  parties,  and 
what  I  propose  to  do  is  this,  to  order  the  telegraph  company  to 
pay  Simm  and  Ingdow  the  value  of  £5000  stock  in  that  company 
on  the  1st  of  February,  1878,  and  interest  at  the  rate  of  4  per 
cent,  since  that  date.  In  the  second  action  judgment  will  be  en- 
tered for  the  defendants. 
Judgment  accordingly. 


The  Anglo-American  Telegraph  Co.  appealed  from  the  judg- 
ment of  Lindley,  J.,  in  each  action. 

IVatkin  Williams,  Q.  C.  (H.  Davey,  Q.  C,  and  Finlay  with 
him)  for  the  Anglo-American  Telegraph  Co. 

H.  Davey,  Q.  C.  (JVatkin  Williams,  Q.  C,  and  Finlay  with 
him)  for  the  telegraph  company. 

Bramwell,  L.  J.  I  have  come  to  the  conclusion  that  the  de- 
cision of  Lindley,  J.,  in  the  first  action  cannot  be  supported,  and 
that  our  judgment  must  be  for  the  company.  Burge  &  Co.  are 
now  joined  as  plaintiffs ;  Simm  and  Ingelow  continue  to  be  plain- 
tiffs, but  they  have  no  beneficial  interest  in  the  suit,  and  have 
merely  a  hare  trust  for  the  benefit  of  Burge  &  Co.  Under  these 
circumstances  it  seems  manifest  to  me  that  the  action  must  be 
<Iealt  with  as  if  Burge  &  Co.  had  been  the  sole  plaintiffs,  and  as 
if  Simm  and  Ingelow  had  been  joined  as  defendants  with  the  tele- 
graph company,  according  to  the  practice  in  equity  whereby  all 
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necessary  parties  were  made  either  plaintiffs  or  defendants,  or  as 
if  Simm  and  Ingelow  had  not  been  joined,  and  there  had  been  no 
objection  for  want  of  parties,  Burge  &  Co.  being  treated  as  the 
sole  plaintiffs.  I  think  it  established  as  a  matter  of  demonstra- 
tion that  Burge  &  Co.  cannot  have  any  greater  right  or  better 
title  against  the  company,  because  they  procured  the  transfer  to 
be  made  to  Spurting  and  Skinner,  and  procured  the  names  of 
Spurling  and  Skinner  to  be  registered,  and  then  caused  Spurting 
and  Skinner  to  transfer  to  Simm  and  Ingelow  the  stock  standing 
in  the  names  of  the  latter.  We  must  consider  the  action  as  if 
Burge  &  Co.  themselves  had  taken  to  the  company  the  document 
purporting  to  be  a  transfer  signed  by  Coates,  and  as  if  the  de- 
fendants had  registered  Burge  &  Co.  as  proprietors,  and  had 
issued  to  them  certificates  that  they  were  stockholders.  In  that 
event  would  Burge  &  Co.  have  had  the  right  against  the  tele- 
giaph  company  which  they  now  claim?  They  would  have  had 
no  true  title,  because*,  the  transfer  purporting  to  be  executed  by 
Coates  was  a  forgery;  that  is  beyond  doubt.  Then,  would  they 
have  had  a  title,  or,  i^that  wnrH  ig  jpa^pcurate^  a  right  by  estoppel  ? 
That  is  to  say,  would  the  company  have  been  estopped  from  say- 
ing that  Burge  &  Co.  were  not  the  holders  of  that  stock,  and 
could  not  call  upon  the  company  to  indemnify  them?  I  do  not 
wish  to  speak  against  the  principle  of  estoppels,  for  I  do  not 
know  how  the  business  of  life  could  go  on  unless  the  law  recog- 
nized their  existence ;  but  an  estoppel  may  be  said  to  exist  where  a 
person  is  compelled  to  admit  that  to  be  true  which  is  not  true,  and 
to  act  upon  a  theory  which  is  contrary  to  the  truth.  I  do  not 
undertake  to  give  an  exhaustive  definition,  but  that  formula  near- 
ly approaches  a  correct  definition  of  estoppel.  If  the  company  are 
estopped  from  denying  that  Burge  &  Co.  are  stockholders,  it  must 
be  because  they  are  estopped  from  denying  those  circumstances 
which,  if  they  had  existed,  would  have  constituted  Burge  &  Co. 
stockholders.  What  are  those  circumstances?  For  a  man  to 
have  a  true  title  as  the  transferee  of  stock  his  transferor  must 
have  had  the  stock ;  his  transferor  must  have  executed  an  instru- 
ment of  transfer,  and  the  transferee  must  have  accepted  that  in- 
strument. The  last-named  condition  is  no  doubt  fulfilled,  for  Burge 
&  Co.  did  intend  to  accept  the  supposed  instrumetit  of  transfer. 
Upon  general  principles,  and  upon  the  authority  of  the  cases 
cited  to  us,  I  think  that  the  company  would  have  been  estopped 
from  denying  that  Coates  was  the  holder  of  the  stock ;  but  why 
are  they  estopped  from  denying  that  he  transferred  it?  I  desire 
to  avoid  using  an  expression  involving  a  controversy  as  to 
points  of  law,  and  it  is  needless  to  say  that  Burge  &  Co.  by  their 
agents  represented  that  Coates  was  a  stockholder;  but  Burge  & 
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Co.  sent  to  the  company  a  document  purporting  to  be  a  transfer 
from  CoateSy  and  in  effect  demanded  to  be  registered  as  trans- 
ferees of  the  stock ;  to  this  demand  the  company  assented.  How 
can  these  facts  constitute  an  estoppel  against  the  company? 
WTiat  have  they  done  that  they  should  be  debarred  from  saying 
that  Coates  did  not  transfer  the  stock?  What  more  have  they 
done  than  to  accept  the  invitation  of  Burge  &  Co.  ?  Let  us  look 
at  the  question  from  another  point  of  view,  and  consider  whether, 
if  the  company  should  desire  to  hold  Burge  &  Co.  responsible, 
the  latter  would  be  estopped  from  denying  themselves  to  be  stock- 
holders. I  know  it  may  be  said  that  estoppels  are  mutual  and  re- 
ciprocal, and  that  if  the  company  are  estopped  Burge  &  Co.  like- 
wise are  estopped.  But  suppose  that  the  company  were  desirous 
of  saying  to  Burge  &  Co.,  "  Yo\i  have  so  conducted  yourselves 
that  as  against  you  we  have  the  right  to  affirm  that  to  be  the  truth 
which  is  not  the  truth."  Why  would  that  be  more  unreasonable 
in  the  mouth  of  the  company  than  it  is  in  the  mouth  of  Burge 
&Co.? 

It  seems  to  me  impossible  to  hold,  under  these  circumstances, 
that  Burge  &  Co.  are  estopped.  It  has  been  argued  upon  their 
behalf  that  the  company  were  estopped  because  it  was  their  duty 
to  make  inquiries,  and  because  it  must  be  taken  against  them 
that  they  were  satisfied  by  the  inquiries  which  they  had  instituted, 
and  that  they  affirmed  to  Burge  &  Co.  not  merely  that  Coates 
had  been  a  stockholder,  but  also  that  he  had  executed  the  instru- 
ment of  transfer.  I  dissent  entirely  from  that  argument.  I  be- 
lieve that  the  system  of  inquiry  by  companies  before  the  registra- 
tion of  a  transfer  is  modem ;  no  doubt  that  is  a  very  reasonable 
and  proper  step  for  companies  to  take ;  nevertheless,  as  it  seems 
to  me,  it  is  clearly  a  practice  to  which  they  have  recourse  for  their 
own  benefit,  and  not  for  the  benefit  of  any  one  else ;  because,  al- 
though there  may  be  no  estoppel  between  them  and  a  person  who 
brings  transfers  to  them,  there  would  be  between  them  and  his 
transferees,  and  therefore,  in  order  to  keep  themselves  out  of 
trouble,  they  ought  to  endeavor  to  ascertain  whether  the  transfer 
brought  to  them  is  a  valid  instrument.  The  existence  of  this 
practice  does  not  help  the  case  for  Burge  &  Co.  I  cannot  see  any 
principle  by  which  the  company  are  precluded  from  saying  to 
Burge  &  Co.,  "  You  brought  us  a  forged  transfer ;  we  believed  it 
to  be  genuine,  and  we  have  registered  you  as  stockholders ;  but 
we  are  not  precluded  from  saying  that  the  transfer  was  forged, 
and  that  you  had  not  a  real  title."  That  argument  seems,  as  a 
matter  of  principle,  to  express  the  ground  of  the  decision  at  which 
we  ought  to  arrive.  Is  there  anything  in  the  cases  cited  which 
ought  to  lead  to  a  conclusion  in  favor  of  Burge  &  Co.  ?     I  think 
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not.  In  Knights  v.  Whiffen,  Law  Rep.  5  Q.  B.  660,  the  Court  of 
Queen's  Bench  held  that  the  defendant  had  affirmed  to  the  plain- 
tiff that  he  held  sixty  quarters  of  barley  separated  from  the  rest 
at  the  plaintiff's  disposition.  The  plaintiff  had  not  told  any  un- 
truth, nor  had  he,  by  any  conduct  on  his  part,  offered  any  induce- 
ment to  the  defendant  to  make  that  statement.  That  case,  there- 
fore, is  not  like  the  present,  where  Burge  &  Co.,  however  inno- 
cently, caused  to  be  presented  to  the  company  a  false  and  fraudu- 
lent instrument  as  genuine.  The  next  case  to  which  I  will  refer 
is  In  re  Bahia  &  San  Francisco  Ry.  Co.,  Law.  Rep.  3  Q.  B.  584. 
From  the  facts  in  that  case  it  appears  that  the  transferees  had 
acted  upon  the  certificates  issued  by  the  company  to  former  share- 
holders, or  at  least  to  supposed  former  shareholders,  and  the 
Court  of  Queen's  Bench  held  that,  inasmuch  as  the  company  had 
issued  those  certificates  for  the  purpose  of  being  acted  upon,  so 
that  the  shares  might  be  sold  or  be  used  as  a  security  for  a  loan, 
they  were,  upon  the  principle  of  Pickard  v.  Sears,  6  A.  &  E.  469, 
and  cases  of  a  similar  kind,  bound  to  indemnify  those  who  had 
acted  upon  the  faith  of  those  certificates.  That  state  of  facts  does 
not  exist  here ;  the  company  have  made  no  untrue  representation ; 
they  issued  certificates  to  Burge  &  Co.,  but  this  they  were  in- 
duced to  do  by  the  conduct  of  that  firm.  The  next  case  is  Hart 
V,  Frontino,  etc.,  Gold  Mining  Co.,  Law  Rep.  5  Ex.  iii.  In  that 
case  also  the  plaintiff  had  made  no  incorrect  representation,  he 
had  not  committed  any  mistake,  upon  the  faith  of  which  the  de- 
fendants acted ;  but  they  admitted  him  as  partner,  and  he  was  in- 
duced to  pay  a  call,  and  it  was  held,  rightly  or  wrongly,  that  they 
were  estopped  from  denying  they  were  liable  to  indemnify  him. 
That  case,  therefore,  is  no  authority  against  our  decision.  I  wish 
to  say  a  few  words  as  to  my  own  judgment  in  Hart  v,  Frontino, 
etc.,  Gold  Mining  Co.,  Law  Rep.  5  Ex.  115.  I  am  afraid  that  I 
did  not  perceive  the  effect  of  the  certificates  which  had  been 
issued,  and  did  not  appreciate  the  judgment  in  In  re  Bahia  &  San 
Francisco  Ry.  Co.,  Law  Rep.  3  Q.  B.  584.  I  can  see  now  that 
the  form  of  the  certificates  was  important,  and  perhaps  the  case 
in  the  Court  of  Queen's  Bench  did  not  govern  the  case  in  the 
Court  of  Exchequer.  If  the  decision  in  Hart  v,  Frontino,  etc., 
Gold  Mining  Co.,  Law  Rep.  5  Ex.  iii,  was  wrong,  it  will  be  com- 
petent to  this  court  at  a  proper  moment  to  overrule  it;  I  think, 
however,  that  it  was  not  wrong,  but  that  it  does  not  apply  to  the 
present  case. 

In  the  view  which  I  take  it  is  unnecessary  to  consider  whether, 
in  order  to  support  the  suggested  estoppel,  it  is  imperative  that 
any  damage  should  have  accrued  to  Burge  &  Co.,  and  whether 
in  point  of  fact  they  have  suffered  any  damage.     I  frankly  own 
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that  even  if  Burge  &  Co.  could  be  shown  to  have  missed  a  benefit, 
or  incurred  a  loss  by  the  conduct  of  the  company,  the  legal  result 
would  be  the  same ;  the  misfortune  of  Burge  &  Co.  arose  from 
their  having  accepted  a  forged  transfer. 

I  wish  it  to  be  distinctly  understood  that  I  do  not  express  any 
opinion  whether  the  second  action  would  have  been  maintainable 
if  any  damage  had  accrued  to  the  company ;  cogent  arguments, 
no  doubt,  may  be  adduced  in  favor  of  either  view ;  but  the  com- 
pany are  willing  to  pay  the  costs  of  the  action  brought  by  them 
rather  than  have  a  doubtful  question  discussed,  and  they  are  con- 
tent that  judgment  be  recorded  against  them,  although  technically 
they  do  not  consent  to  it  so  as  to  preclude  themselves  from  appeal- 
ing, if  it  is  wished  to  take  the  opinion  of  a  higher  tribunal.  The 
result  is  that  in  each  action  judgment  will  be  entered  for  the  de- 
fendants. 

Brett,  L.  J.  In  the  first  of  these  actions  It  seems  to  me  that 
two  questions  arise,  first,  whether  the  judgment  of  my  brother 
Lindley  can  be  supported  on  the  grounds  which  he  has  assigned ; 
and  secondly,  whether  it  can  be  upheld  for  other  reasons.  With 
great  deference  to  him,  and  after  much  hesitation,  I  have  clearly 
come  to  the  conclusion  that  the  judgment  of  my  brother  Lindley 
cannot  be  supported  for  the  reasons  upon  which  it  is  founded. 
Those  reasons  are  that  Burge  &  Co.,  supposing  themselves  to  have 
become  transferees  of  the  stock,  which  really  belonged*  to  Coates, 
mortgaged  it  to  Simm  and  Ingelow,  representing  the  National 
Bank,  and  that  a  certificate  was  issued  by  the  company  which 
asserted  that  Simm  and  Ingelow  were  the  holders  of  the  stock, 
and  consequently  that  an  estoppel  existed  against  the  company 
in  favor  of  Simm  and  Ingelow  or  the  National  Bank.  Pausing 
here,  I  may  say  that  I  think  it  clear  upon  the  authority  of  In  re 
Bahia  &  San  Francisco  Ry.  Co.,  Law  Rep.  3  Q.  B.  584,  that  the 
certificate  issued  by  the  company,  being  acted  upon  by  Simm  and 
Ingelow,  did  raise  an  estoppel  between  them.  My  brother  Lind- 
le>',  however,  proceeded  to  hold  that,  inasmuch  as  this  estoppel 
existed  in  favor  of  Simm  and  Ingelow  as  against  the  company, 
there  was  a  title  by  estoppel  to  the  stock,  and  that  when  Simm 
and  Ingelow  ceased  to  be  mortgagees  upon  the  advance  paid  off, 
they  became  trustees  of  the  stock  for  Burge  &  Co.,  who  may  rest 
upon  the  title  passing  to  them  as  cestui  que  trusts  of  Simm  and 
Ingelow.  With  great  deference,  it  seems  to  me  that  my  brother 
Lindley  has  given  a  wrong  interpretation  to  the  phrase  that  Simm 
and  Ingelow  had  a  title  by  estoppel.  The  doctrine  of  estoppel 
was  recognized  in  the  Courts  of  Common  Law  just  as  much  as 
it  was  in  the  Courts  of  Equity,  and  it  seems  to  me  that  an  estoppel 
gives  no  title  to  that  which  is  the  subject-matter  of  estoppel.    The 
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estoppel  assumes  that  the  reality  is  contrary  to  that  which  the  per- 
son is  estopped  from  denying,  and  the  estoppel  has  no  effect  at  all 
upon  the  reality  of  the  circumstances.  I  speak  not  of  tliat  estop- 
pel which  is  said  to  arise  upon  a  deed  of  conveyance  or  other 
deed  of  a  similar  nature.  I  incline  to  think  that  when  the  word 
"estoppel "  is  used  with  reference  to  deeds  of  that  kind,  it  is 
merely  a  phrase  indicating  that  they  must  be  truly  interpreted. 
I  am  speaking  now  of  the  estoppels  which  arise  upon  transactions 
in  business  or  in  daily  life,  and,  as  it  seems  to  me,  these  estoppels 
have  no  effect  on  the  reality  of  the  transaction.  It  may  be  that 
under  some  circumstances  an  estoppel  will  prevent  a  person  from 
dealing  in  a  particular  manner  with  goods ;  for  instance,  if  a  per- 
son is  estopped  from  denying  that  he  has  made  a  contract  to  de- 
liver goods,  and  if  the  goods  are  still  in  his  possession,  in  a  suit  to 
enforce  performance  of  the  alleged  contract  he  may  be  obliged  to 
hand  over  the  goods,  although,  in  fact,  there  was  no  contract,  and 
he  may  be  liable  to  act  as  if  there  had  been  a  contract,  and  to  fulfil 
his  supposed  obligation.  But  suppose  that  although  a  person  is 
estopped  from  denying  that  he  has  made  a  contract  to  deliver 
goods,  he  has  parted  with  the  goods  and  has  sold  them  to  some- 
body else;  it  seems  to  me  that  although  he  may  be  estopped  as 
against  the  person  claiming  delivery  under  the  supposed  contract, 
he  cannot  be  compelled  to  deliver  the  goods,  which,  there  being 
no  contract,  have  legally  passed  to  somebody  else;  owing  to  the 
estoppel  he  cannot  deny  that  a  contract  was  entered  into,  but  he 
cannot  fulfil  it  by  delivering  another  person's  goods;  and  there- 
fore the  only  remedy  against  him  is  that  he  shall  pay  damages 
for  not  delivering  the  goods.  In  a  similar  manner  a  person  may 
be  estopped  from  denying  that  certain  goods  belong  to  another ; 
he  may  be  compelled  by  a  suit  in  the  nature  of  an  action  of 
trover  to  deliver  them  up,  if  he  has  them  in  his  possession  and 
under  his  control;  but  if  the  goods,  in  respect  of  which  he  has 
estopped  himself,  really  belong  to  somebody  else,  it  seems  impos- 
sible to  suppose  that  by  any  process  of  law  he  can  be  compelled 
to  deliver  over  another's  goods  to  the  person  in  whose  favor  the 
estoppel  exists  against  him ;  that  person  is  entitled  to  maintain  a 
suit  in  the  nature  of  an  action  of  trover  against  him ;  but  that  per- 
son cannot  recover  the  goods,  because  no  property  has  really 
passed  to  him ;  he  can  recover  only  damages.  In  my  view  estop- 
pel has  no  effect  upon  the  real  nature  of  the  transaction ;  it  only 
creates  a  cause  of  action  between  the  person  in  whose  favor  the 
estoppel  exists  and  the  person  who  is  estopped. 

Apply  these  principles  to  the  present  case.  For  a  time  an 
estoppel  existed  in  favor  of  Simm  and  Ingelow,  representing  the 
National  Bank,  because  the  telegraph  company  had  issued  a  cer- 
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tificate  stating  that  the  stock  was  then  the  property  of  Simm  and 
Ingelow,  and  the  National  Bank  had  acted  upon  that  certificate. 
In  my  opinion,  if  Simm  and  Ingelow  could  have  shown  that  dam- 
age had  accrued  to  the  bank  from  the  issuing  of  the  certificate, 
they  might  have  maintained  an  action  against  the  telegraph  com- 
pany ;  but  as  soon  as  Burge  &  Co.  had  paid  off  the  advances  made 
to  them  by  the  National  Bank,  the  bank  was  no  longer  in  a  posi- 
tion to  suffer  damage  from  the  issuing  of  the  certificate,  and  no 
action  upon  the  ground  of  estoppel  could  be  maintained  for  its 
benefit.  The  only  persons  who  could  have  availed  themselves  of 
the  estoppel  were  Simm  and  Ingelow,  and  that  estoppel  did  not 
give  them  any  legal  title  to  the  stock,  as  my  brother  Lindley  has 
supposed ;  it  only  gave  them  for  a  time  a  right  of  action  against 
the  telegraph  company,  and  therefore  when  they  themselves  could 
not  maintain  an  action,  it  is  wrong  to  say  that  they  could  transmit 
a  right  of  action  to  Burge  &  Co.  The  latter  cannot  maintain  this 
suit  upon  the  ground  that  the  company  was  at  one  time  estopped 
as  against  Simm  and  Ingelow,  when  at  the  time  of  bringing  the 
action  no  estoppel  existed  between  them  and  Simm  and  Ingelow. 
With  great  deference,  therefore,  I  cannot  agree  with  the  grounds 
upon  which  the  judgment  was  founded. 

It  may  be  argued,  however,  that  the  judgment  can  be  supported 
on  other  grounds.  If  Burge  &  Co.  are  to  be  considered  as  the 
only  plaintiffs,  I  come  to  the  conclusion,  upon  two  grounds,  that 
no  estoppel  exists  in  their  favor  against  the  telegraph  company ; 
first,  because  in  point  of  fact  no  representation  sufficient  to  raise 
an  estoppel  was  made  by  the  company  to  Burge  &  Co. ;  and  sec- 
ondly, because  even  if  a  representation  upon  which  an  estoppel 
might  be  founded  was  made,  that  representation  caused  no  sub- 
stantial alteration  in  the  position  of  Burge  &  Co. 

As  to  the  first  ground,  Burge  &  Co.  supposed  that  they  had 
bought  stock  through  a  broker  upon  the  Stock  Exchange;  they 
received  a  transfer  supposed  to  be  signed  by  Coates,  and  a  certifi- 
cate from  the  company  that  Coates  was  the  holder  of  stock.  They 
sent  the  transfer  to  the  company  in  order  that  the  names  of  their 
nominees  might  be  put  upon  the  register,  and  then  the  company 
did  that  which  is  said  to  be  the  ordinary  course,  namely,  they 
sent  a  letter  to  Coates  requesting  to  know  whether  he  had  author- 
ized the  transfer  of  the  stock.  That  letter  was  intercepted  by  a 
fraudulent  clerk,  so  that  the  company  received  no  answer  to  it, 
and  they  therefore  supposed  that  Coates  had  agreed  to  transfer 
his  stock,  and  upon  that  they  registered  Skinner  and  Spurling  as 
the  holders,  and  afterward  they  issued  a  certificate  to  Simm  and 
Ingelow,  stating  that  they  were  the  holders  of  the  stock.  The 
only  fact  relied  upon  as  raising  an  estoppel  is  the  issue  of  that 
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certificate.  It  has  been  argued  that  this  certificate  amounts  to  a 
representation,  although  no  representation  was  made  in  words  on 
behalf  of  the  company.  At  the  time  Burge  &  Co.  bought  the 
stock  on  the  Stock  Exchange  they  did  not  rely  upon  anything 
said  or  done  by  the  company;  they  trusted  wholly  to  the  broker 
through  whom  they  purchased,  and  that  broker  is  personally  liable 
to  them  by  reason  of  the  course  of  business,  and  perhaps  by  the 
rules  of  the  Stock  Exchange ;  they  relied  entirely  upon  him ;  they 
paid  the  price  to  him  upon  the  faith  of  a  transfer  which  he 
alleged  that  he  had  obtained  from  Coates,  and  not  upon  the  faith 
of  anything  done  by  the  company.  If  Burge  &  Co.  paid  the  price 
upon  the  faith  of  the  former  certificate  issued  to  Coates,  that  cer- 
tificate is  perfectly  true,  and  in  it  no  false  representation  was  made 
by  the  company.  Nothing  in  that  transaction  can  possibly  raise 
an  estoppel  in  favor  of  Burge  &  Co.  against  the  defendants.  After 
they  had  paid  the  money  they  sent  the  transfer  to  the  compan^*^ 
in  order  that  they  might  induce  the  company  to  put  the  names  of 
their  nominees  upon  the  register,  and  thus  complete  their  title. 
It  is  true  that  it  is  the  course  of  business  for  the  company  to  make 
inquiry  of  the  person  whose  name  is  upon  the  register,  but  it 
seems  to  me  that  they  are  under  no  obligation  to  the  person  who 
sends  the  transfer  to  make  that  inquiry;  it  is  obvious  that  they 
make  it  entirely  for  their  own  protection.  I  can  see  nothing 
which  casts  a  duty  upon  them  to  make  that  inquiry  on  behalf  of 
the  alleged  transferees ;  in  truth,  the  intending  transferees,  if  they 
distrust  the  broker  can  require  to  be  informed  of  the  name  of  the 
person  whose  stock  is  to  be  eventually  transferred  to  them  and 
they  can  themselves  make  inquiry  and  ascertain  from  him  whether 
the  broker  has  his  authority  to  transfer  his  stock.  It  seems  to 
me  that  all  the  circumstances  which  are  supposed  to  have  entitled 
Burge  &  Co.  to  have  the  names  of  their  nominees  put  upon  the 
register  of  the  company,  and  to  obtain  a  certificate,  lay  as  much 
within  the  knowledge  of  Burge  &  Co.  as  within  that  of  the  com- 
pany ;  at  all  events  they  have  the  same  power  and  duty  to  make 
inquiries  as  the  company,  and  indeed  some  of  the  facts  are  more 
within  the  knowledge  of  Burge  &  Co.  than  of  the  company :  as, 
for  instance,  it  is  Burge  &  Co.  who  knew  what  the  contract  was, 
and  whether  it  was  .a  contract  to  transfer.  Under  this  state  of 
facts  the  company  did  that  which,  if  the  transfer  had  been  valid, 
would  have  made  Burge  &  Co.  stockholders — in  other  words,  the 
company  accepted  their  nominees  as  fit  to  be  put  upon  the  register ; 
this,  however,  was  done  mainly  upon  the  statement  that  the  nomi- 
nees had  received  a  transfer  from  Coates.  The  certificate  which 
the  company  issued  to  Simm  &  Ingelow  did  not  contain  a  state- 
ment of  anything  which  Burge  &  Co.  did  not  know;  it  did  not 
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contain  a  statement  of  a  transaction  or  of  facts  which  must  be 
known  to  the  company,  but  were  not  known  to  Burge  &  Co.,  and 
with  regard  to  which  any  statement  of  the  company  was  to  have 
an  effect  upon  their  conduct;  the  contract  had  been  concluded 
before  the  certificate  was  issued,  upon  which  alone  the  estoppel 
is  alleged  to  arise.     As  I  have  already  intimated,  the  certificate 
declaring  Simm  and  Ingelow  to  be  stockholders  was  issued  not 
for  any  purposes  of  the  company ;  it  is  obvious  that  the  only  use  of 
the  certificate  in  the  hands  of  Simm  and  Ingelow  was  to  empower 
them  to  transfer  the  stock,  or  to  enable  them  by  producing  it  to 
show  to  an  intending  buyer  that  they  had  been  admitted  as 
members  of  the  company — ^in  other  words,  that  certificate  declar- 
ing Simm  and  Ingelow  to  be  upon  the  register  was  issued  in  order 
that  they  might  hand  over  the  stock  to  a  subsequent  purchaser. 
That  certificate  would  raise  an  estoppel  against  the  company  in 
favor  of  a  subsequent  purchaser  from  Simm  and  Ingelow  acting 
for  Burge  &  Co.,  because  by  that  certificate  the  company  have 
made  a  statement  of  facts  which  must  be  taken  to  be  known  to 
them,  and  cannot  be  known  to  a  subsequent  purchaser,  and  be- 
cause the  certificate  was  issued  in  order  that  a  subsequent  pur- 
chaser might  act  upon  it.     These  facts  fall  within  the  well-known 
principles  of  estoppel.     To  my  mind,  however,  a  person  buying 
from  Burge  &  Co.  would  have  no  title  to  any  stock ;  he  would  not 
be  a  stockholder  in  the  company;  he  would  not  be  entitled  to 
have  stock  delivered  to  him  by  the  company;  his  only  remedy 
would  be  in  damages.     And,  whatever  may  be  the  rights  of  a 
purchaser  from  Burge  &  Co.  no  representation  was  made  by  the 
company  to  Burge  &  Co.  upon  which  the  latter  acted.    It  is  not 
necessary  to  consider  it,  but  I  doubt  much  whether  any  represen- 
tation was  made  by  the  company  which  could  raise  an  estoppel, 
even  if  Burge  &  Co.  had  acted  upon  it;  for  it  seems  to  me  that 
neither  of  them  made  any  representation  in  order  that  it  might  be 
acted  upon  by  the  other  party. 

As  to  the  second  ground,  I  think  it  right  to  say  that,  even  if 
there  was  a  representation  by  the  company  to  Burge  &  Co.,  their 
substantial  and  legal  position  has  not  been  altered  by  that  repre- 
sentation, and  that  there  being  no  alteration  of  circumstances  by 
reason  of  that  representation,  there  can  be  no  estoppel  against  the 
company.  But  it  seems  to  me  that  if  a  representation  was  made 
by  the  broker  who  sold  to  Burge  &  Co.,  they  had  a  right  of  action 
against  him,  and  that  remedy  exists  just  as  much  at  this  moment 
as  at  the  time  when  the  representation  was  made.  It  is  possible 
that  Burge  &  Co.  might  have  had  some  remedy  under  the  rules  of 
the  Stock  Exchange.  If  the  remedy  created  by  the  law  remains 
intact  (and  by  supposition  of  law  that  is  a  perfect  remedy),  I 
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doubt  very  much  whether  the  loss  of  the  remedy  under  the  rules 
of  the  Stock  Exchange  would  be  sufficient  to  raise  an  estoppel ; 
but  it  seems  to  me  that  Burge  &  Co.  now  have  the  same  remedy 
under  the  rules  of  the  Stock  Exchange  as  they  had  at  the  moment 
of  the  company  registering  Spurting  and  Skinner,  and  therefore 
that  the  position  and  the  legal  rights  of  Burge  &  Co  are  not  in 
any  way  altered.  They  have  their  claim  for  breach  of  contract 
against  the  broker  who  sold  to  them ;  they  have  the  same  remedy 
against  that  broker  under  the  rules  of  the  Stock  Exchange  which 
they  had  before,  and  if  nothing  could  have  hindered  them  from 
availing  themselves  of  that  remedy  upon  discovering  at  the  time 
the  nature  of  the  transaction,  nothing  prevents  them  from  avail- 
ing themselves  of  it  now.  It  has  been  further  argued  that 
Burge  &  Co.  have  been  put  to  rest  as  to  their  remedy.  Possibly 
they  have  been  put  to  rest,  but  it  seems  to  me  that  that  is  not 
sufficient ;  it  must  be  shown  not  only  that  they  have  been  put  to 
rest,  but  also  that  they  have  been  damaged  by  being  put  to  rest. 
I  can  understand  that  it  may  be  held  that  if  a  person  is  put  to  rest 
by  a  representation,  and  if  by  the  delay  in  enforcing  his  remedy 
he  suffers  damage,  he  has  the  same  rights  as  if  his  position  had 
been  altered  at  the  time  of  the  representation ;  for  instance,  if  a 
representation  had  been  made  by  the  company,  and  if  Burge 
&  Co.  had  been  put  to  rest  as  against  the  broker  who  sold  to 
them,  and  if  between  the  time  when  they  were  put  to  rest  and  the 
time  when  they  resolved  to  act  the  broker  had  become  insolvent, 
they  would  have  suffered  damage,  and  the  case  would  have  fallen 
within  Knights  v.  Wiffen,  Law  Rep.  5  Q.  B.  660,  and  they 
might  be  entitled  to  recover.  I  do  not,  however,  think  it  neces- 
sary to  say  whether  an  action  by  them  would  be  successful  under 
these  circumstances.  At  present  I  do  not  venture  to  differ  from 
Knights  V.  Wiffen,  Law  Rep.  5  Q.  B.  660 ;  I  understand  that  the 
learned  judges  construed  a  certain  statement  as  having  not  mere- 
ly its  ordinary  meaning,  but  also  a  mercantile  meaning,  and  they 
were  of  opinion  that  the  mercantile  meaning  of  the  statement 
was  that  the  defendant  had  sold  the  goods  separated  from  other 
goods  and  held  them  for  the  benefit  of  the  plaintiff.  I  confess 
it  seems  to  me  that  in  that  case  two  well-known  doctrines  were 
mixed  up,  the  doctrine  of  estoppel,  and  the  doctrine  of  attornment 
by  a  warehouseman  who  has  goods  in  his  hands.  But  in  any 
point  of  view  Knights  v,  Wiffen,  Law  Rep.  5  Q.  B.  660,  does  not 
govern  this  case,  even  if  the  company  did  make  a  representation 
and  even  if  the  doctrine  as  to  putting  another  person  to  rest  be 
true ;  for  in  the  present  case  there  is  no  evidence  that  Burge  &  Co. 
sustained  damage  by  being  put  to  rest. 

I  have  stated  my  views  at  length,  but  the  case  is  important, 
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and  I  have  thought  it  right  to  point  out  what  are  the  reasons 
which  have  convinced  me  that  the  judgment  of  Lindley,  J.,  cannot 
be  supported  either  on  the  grounds  assigned  by  him  or  on  any 
other  grounds.  In  my  opinion  there  was  no  estoppel  between 
Burge  k  Co.  and  the  telegraph  company,  and  our  judgment  ought 
to  be  for  the  company. 

It  is  unnecessary  to  say  anything  as  to  the  action  brought  by 
the  telegraph  company. 

Cotton,  L.  J.  In  this  case  we  have  the  misfortune  to  differ 
from  Lindley,  J.,  and  I  think  it  right  to  say  at  starting  that  he 
appears  to  have  delivered  not  a  considered  judgment  but  a  judg- 
ment immediately  after  the  case  had  been  heard  in  order  to  pre- 
vent delay ;  therefore  he  had  not  had  leisure  to  review  the  case  in 
all  its  aspects.  The  first  action  is  founded  upon  the  supposition 
that  as  against  the  company  the  plaintiffs  are  entitled  to  be  treated 
as  stockholders,  and  it  is  brought  on  the  ground  that  the  company 
have  denied  to  them  the  rights  of  stockholders.  When  the  real 
facts  are  ascertained,  it  is  clear  that  independently  of  the  question 
of  estoppel,  the  action  cannot  be  maintained ;  for  the  title  of  Simm 
and  Ingelow  has  its  origin  in  a  forged  transfer  from  one  Coates. 
The  stock  which  they  claim  is  still  at  law  and  in  equity  vested  in 
Coates,  and  he  alone  is  entitled  to  be  registered  as  the  holder  of 
it.  But  it  has  been  urged  that  by  the  doctrine  of  estoppel  the 
plaintiffs  are  to  be  deemed  the  owners  of  it,  and  the  question  has 
been  argued  as  if  Burge  &  Co.  were  the  only  plaintiffs ;  I  will, 
Ihcrcfore,  deal  with  the  case  upon  that  footing.  I  will  first  con- 
sider what  is  the  meaning  of  the  words  "  title  by  estoppel,"  or  if 
that  phrase  be  objected  to,  "  right  by  estoppel."  As  I  under- 
stand, it  means  that  where  one  person  makes  to  another  a  state- 
ment which  is  afterward  acted  upon,  in  any  action  afterward 
brought  upon  the  faith  of  that  statement  by  the  person  to  whom 
it  was  made,  the  person  making  it  is  not  allowed  to  deny  that  the 
facts  were  what  he  represented  them  to  be,  although  in  truth  they 
were  different.  It  has  been  contended  that  upon  this  doctrine 
Burge  &  Co.  had  a  right  of  action  against  the  company,  and  re- 
liance has  been  placed  upon  In  re  Bahia  &  San  Francisco  Ry.  Co., 
Law  Rep.  3  Q.  B.  584,  and  Hart  v.  Frontino,  etc..  Gold  Mining 
Co.,  Law  Rep.  5  Ex.  in,  but  they  were  in  truth  very  different. 
In  the  present  case  certain  persons  on  behalf  of  Burge  &  Co.  took 
to  the  company  a  transfer  purporting  to  be  executed  by  Coates ; 
he  was  in  fact  a  stockholder,  but  the  transfer  was  a  forgery,  and 
the  question  is  whether  the  company,  by  issuing  a  certificate  of 
registration  to  Simm  and  Ingelow,  the  nominees  of  Burge  &  Co., 
in  any  way  made  a  representation  which  prevents  them  from  now 
saying  that  Simm  and  Ingelow  are  not  the  owners  of  the  stock. 
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I  need  only  refer  to  the  first  of  the  two  cases  which  I  have  men- 
tioned, in  order  to  show  how  different  they  are  from  this.  There 
the  persons  making  the  application  were  not  in  the  position  of 
Burge  &  Co.,  but  were  in  the  position  of  a  person  who  might 
have  bought  the  stock  in  open  market  from  the  nominees  of 
Burge  &  Co.,  and  might  have  paid  the  price  upon  the  faith  of  the 
certificate  of  registration  issued  by  the  company.  To  a  buyer 
who  did  not  know  the  real  facts,  the  certificate  would  amount  to 
a  representation  that  the  sellers  were  entitled  to  the  stock,  and 
under  the  doctrine  of  estoppel  the  buyer  might  maintain  an  action 
against  the  company,  not  as  the  real  owner  of  the  stock,  but  as  a 
person  whom  the  company  were  bound  to  treat  as  the  real  owner, 
because  they  had  stated  to  him  that  the  sellers  to  him  were  the 
real  owners  and  that  the  transfer  to  the  sellers  was  valid.  But 
the  facts  here  are  very  different.  Burge  &  Co.  are  driven  to  ad- 
mit that  Coates  was  the  registered  owner,  and  that  he  did  not 
execute  a  transfer  of  the  stock  to  them ;  but  they  contend  that  the 
company  is  estopped  from  denying  that  Coates  did  transfer  the 
stock  to  them.  Why  ought  the  company  to  be  estopped?  All 
that  occurred  was  that  a  transfer  purporting  to  be  executed  by 
Coates  was  brought  to  the  company's  office ;  Burge  &  Co.  and  the 
company  had  at  least  equal  means  of  knowing  whether  the  trans- 
fer was  genuine.  It  was  argued  that  as  the  company  are  bound 
to  keep  a  register,  they  are  bound  to  ascertain  whether  a  transfer 
brought  to  them  is  a  forgery,  and  that  by  issuing  the  certificate 
they  must  be  taken  to  have  made  a  representation  as  to  a  matter 
within  their  own  knowledge,  and  must  be  considered  to  have  rep- 
resented to  Burge  &  Co.  that  the  transfer  was  genuine.  Even  if 
this  duty  exists,  the  real  question  is  whether  it  exists  toward 
Burge  &  Co.,  because  if  it  does  not  exist  toward  them,  I  cannot 
think  that  the  fact  of  there  being  a  duty  toward  spme  one  else 
to  inquire,  makes  the  acceptance  of  the  transfer  brought  by  Burge 
&  Co.  a  representation  to  them  by  the  company  that  it  was  a 
genuine  document.  In  fact,  the  use  of  the  word  "  duty  "  is  an 
indirect  mode  of  saying  that  if  the  company  accepts  a  forged 
transfer  they  will  be  liable  to  a  person  innocently  bringing  it, 
and  it  is  clear  that  they  would  be  equally  liable  according  to  that 
view  whether  or  not  they  did  make  inquiries.  The  duty  of  the 
company  is  not  to  accept  a  forged  transfer,  and  no  duty  to  make  in- 
quiries exists  toward  the  person  bringing  the  transfer.  It  is 
merely  an  obligation  upon  the  company  to  take  care  that  they  do 
not  get  into  difficulties  in  consequence  of  their  accepting  a  forged 
transfer,  and  it  may  be  said  to  be  an  obligation  toward  the  stock- 
holder not  to  take  the  stock  out  of  his  name  unless  he  has  executed 
a  transfer ;  but  it  is  only  a  duty  in  this  sense,  that  unless  the  com- 
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pany  act  upon  a  genuine  transfer,  they  may  be  liable  to  the  real 
stockholder.  There  being  in  my  opinion  no  duty  between  Burge 
&  Co.  and  the  company  to  make  inquiries,  I  think  that  there  was 
no  representation  by  the  company  to  Burge  &  Co.  that  the  transfer 
was  genuine ;  as  it  seems  to  me,  the  action  cannot  be  maintained 
upon  that  ground.  It  is  unnecessary  to  determine  whether,  if  any 
representation  had  been  made,  Burge  &  Co.  could  be  considered 
to  have  acted  upon  it. 

I  must  proceed  to  deal  with  the  view  upon  which  Lindley,  J., 
seems  to  have  chiefly  based  his  judgment,  namely,  that  Burge 
&  Co.  are  to  be  treated  as  the  parties  beneficially  entitled  to  the 
stock  in  the  names  of  Simm  and  Ingelow.  It  has  been  argued 
that  as  Simm  and  Ingelow  once  had  a  good  title  by  estoppel,  it 
still  remains,  because  it  is  impossible  to  say  at  what  time  that  title 
of  estoppel  came  to  an  end.  Simm  and  Ingelow  were  purchasers 
for  value ;  and  no  doubt  while  their  interest  remained  they  had  a 
right  of  action  against  the  company,  who  were  estopped  as  against 
them  from  saying  that  their  transferors,  Spurting  and  Skinner, 
were  not  stockholders.  The  action  would  have  been  founded 
upon  a  representation  made  to  Simm  and  Ingelow  by  the  company 
of  circumstances,  which,  if  true,  would  have  entitled  them  to 
maintain  an  action  as  stockholders.  But  the  learned  judge  ap- 
pears to  have  considered  that  a  real  title  by  estoppel  existed  in 
Simm  and  Ingelow,  and  that  that  title  could  be  transmitted  to 
Burge  &  Co.,  or  at  least  be  held  for  the  benefit  of  Burge  &  Co., 
the  persons  actually  interested.  Simm  and  Ingelow,  having  been 
paid  off,  have  suffered  no  prejudice  from  the  representation  made 
to  them  by  the  company,  and  I  do  not  think  that  they  have  trans- 
mitted their  title  to  Burge  &  Co.  As  I  understand  the  question, 
a  good  title  by  estoppel  may  exist  in  some  cases ;  for  instance,  by 
indenture  a  lease  for  years  may  be  granted  of  land  in  which  at 
the  time  the  lessor  had  no  interest,  but  if  he  afterwards  acquires 
a  sufficient  interest  to  support  the  lease,  by  estoppel  it  becomes 
valid  for  the  term  created  and  the  lessee  has  a  good  title  to  the 
subject-matter  of  demise.  There  may  be  also  a  good  title  by 
estoppel  to  things  which  do  not  require  any  instrument  to  transfer 
them,  as  for  instance,  goods ;  if  an  action  is  brought  upon  the 
ground  that  the  property  in  goods  has  passed  to  the  vendor  of  the 
plaintiff,  and  if  that  question  depends  upon  whether  a  particular 
parcel  of  goods  has  been  set  apart  and  appropriated  to  the  con- 
tract between  the  vendor  of  the  plaintiff  and  the  defendant,  an 
admission  by  the  defendant,  the  owner  of  the  goods,  that  there 
iiad  been  a  setting  apart  of  the  goods,  would  be  effectual  as 
against  him  to  pass  the  property  in  the  goods  to  the  plaintiff's 
vendor;  as  against  the  plaintiff  who  has  paid  for  the  goods,  the 
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defendant  is  estopped  from  denying  that  the  goods  have  been  set 
apart,  and  the  plaintiff  is  entitled  to  rely  upon  the  admission  of 
the  defendant,  which  if  true  would  have  given  the  plaintiff  a  good 
title  to  the  goods.  A  case  of  that  description  is  Knights  v. 
Wiflfen,  Law  Rep.  5  Q.  B.  660.  In  the  present  case,  however, 
we  are  dealing  with  stock,  which  cannot  be  transferred  ex- 
cept in  a  particular  manner,  and  to  which  the  company  can- 
not give  an  actual  title  by  any  admission  of  their  own.  If 
stock  is  sold,  the  buyer  can  only  gain  title  to  it  by  an  instru- 
ment executed  in  the  manner  required  by  the  articles  of  as- 
sociation: No  right  can  be  acquired  by  estoppel  to  any  speci- 
fied portion  of  stock,  except  where  the  owner  has  represented 
that  which  in  a  court  of  equity  he  may  be  bound  to  make  good. 
The  only  right  by  estoppel  which  can  be  gained  against  the 
company  is  a  right  of  action  founded  upon  statements  by  the 
company,  which  if  true  would  have  entitled  the  plaintiff  to  be 
registered  as  stockholder.  If  Simm  and  Ingelow  had  sold  in  the 
market  the  £5000  stock  belonging  to  Coates,  an  innocent  pur- 
chaser would  have  acquired  a  title  by  estoppel  against  the  com- 
pany ;  not  because  Simm  and  Ingelow  had  transmitted  to  him  any 
title  of  their  own,  but  because  he  had  acted  upon  the  faith  of  the 
representation  made  by  the  company  in  issuing  the  certificate ;  he 
would  have  had  a  right  in  consequence  of  that  statement  to  main- 
tain an  action  against  the  company,  as  if  the  statement  upon 
which  he  acted  had  been  in  fact  true.  In  the  present  case,  how- 
ever, Simm  and  Ingelow  have  not  sold  to  any  one,  and,  in  my 
opinion,  no  representation  was  made  by  the  company  so  as  to 
give  Burge  &  Co.  any  right  against  them  under  the  doctrine  of 
estoppel,  and  the  latter  cannot  gain  that  right,  on  the  ground  that 
Simm  and  Ingelow  were  the  holders  of  the  stock,  and  before  they 
parted  with  their  interest  had  the  right  to  maintain  an  action 
against  the  company  if  their  title  should  be  denied. 

As  regards  the  second  action,  it  is  to  be  understood  that  no 
opinion  is  expressed  in  favor  of  either  party. 

In  Simm  and  Others  v,  Anglo-American  Telegraph  Co.,  judg- 
ment reversed  and  entered  for  defendants. 

In  Anglo-American  Telegraph  Co.  v,  Spurling  and  Others, 
judgment  affirmed. 
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HARRISON  V.  PRYSE. 
In  Chancery,  Before  Lord  Hardwicke,  C,  February  7,  1740. 

[Reported  in  Barnardiston  324.] 

In  1720  Edward  Harrison,  who  had  been  Governor  in  the  East 
Indies,  made  a  purchase  of  iiooo  South  Sea  stock,  and  accepted  it 
in  the  South  Sea  books  a  short  time  after  he  had  bought  it.  There 
was  likewise  another  Edward  Harrison,  who  at  the  same  time 
was  owner  of  some  South  Sea  stock,  and  he  was  known  by  the 
description  of  Edward  Harrison  of  Red-Hon  Square.  By  some 
means  or  other  this  last  mentioned  Edward  Harrison  got  the  £1000 
which  belonged  to  Governor  Harrison  placed  to  his  account  in 
the  South  Sea  books,  under  the  description  of  £1000  stock  belong- 
ing to  Edward  Harrison  of  Red-lion  Square.  In  1725  the  same 
Edward  Harrison  transferred  this  £1000  South  Sea  stock  to 
Round,  who  was  his  broker,  in  order  that  he  might  sell  it  for  him, 
and  afterward  Round  did  sell  it  for  him  accordingly.  Governor 
Harrison  died,  and  his  widow  became  his  representative.  After 
the  Governor's  death  this  fraud  was  discovered,  and  his  widow 
made  a  demand  upon  the  other  Edward  Harrison,  in  order  that  he 
should  make  her  a  satisfaction  for  the  injustice.  As  soon  as  the 
demand  was  made  upon  him,  he  was  struck  with  a  great  deal  of 
confusion,  and  died  the  day  after. 

The  present  bill  was  brought  by  the  personal  representative  of 
the  Governor  against  Pryse,  who  was  the  personal  representative 
of  Edward  Harrison  of  Red-lion  Square,  and  likewise  against  the 
South  Sea  Co.,  in  order  to  have  a  satisfaction  for  this  fraud. 

On  the  hearing  of  this  cause  it  was  objected  that  Round  ought 
to  have  been  made  a  defendant. 

But  Lord  Chancellor  said  his  opinion  was  that  there  was  no 
occasion  for  it ;  he  said  it  was  very  true  that  where  a  real  estate  is 
in  the  hands  of  a  trustee,  and  the  trustee  conveys  it  over  to  an- 
other who  has  no  notice  of  the  trust,  if  a  bill  is  brought  by  the 
cestui  que  trust,  the  trustee  must  be  made  a  defendant.  But  in 
the  present  case  this  is  not  necessary ;  and  it  may  be  compared  to 
that  of  a  man's  goods  coming  into  the  hands  of  different  persons 
one  after  another;  in  which  case  an  action  of  trover  may  be 
brought  against  any  of  the  persons  that  has  ever  had  the  posses- 
sion of  the  goods,  without  making  the  other  persons  defendants. 
With  regard  to  the  merits  of  the  question,  his  Lordship  said  his 
opinion  clearly  was,  that  the  plaintiff  was  entitled  to  relief  against 
Pryse.  The  only  thing  material  to  be  considered  with  regard  to 
him  is  what  shall  be  the  principal  sum  which  the  plaintiff  is  en- 
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titled  to  charge  him  with.  And  that  question  depends  upon  this, 
whether  the  gross  sum  is  to  be  computed  according  to  the  price 
that  stock  bore  at  the  time  the  £1000  capital  stock  was  transferred 
to  Round,  or  whether  only  according  to  the  price  that  stock  bore 
at  the  time  the  £1000  capital  was  sold  out  by  Round.  Now  his 
Lordship's  opinion  was,  that  this  defendant  was  only  chargeable 
according  to  the  price  that  stock  bore  at  the  time  the  £1000  capital 
was  sold  out  by  Round.  His  Lordship  said  there  was  no  conver- 
sion of  the  stock  till  that  time.  The  transferring  it  to  Round  was 
no  conversion ;  that  amounted  to  no  more  than  making  Round  a 
bare  trustee  of  the  stock.  It  is  indeed  true  that  the  plaintiff  has  it 
in  her  election,  either  to  have  this  specific  quantity  of  stock  now 
bought  for  her,  which  belonged  to  the  Governor,  or  else  to  have  a 
satisfaction  for  the  stock  at  the  time  it  was  sold  out,  and  thereby 
a  conversion  made  of  it.  But  that  which  makes  the  conversion 
is,  as  has  been  before  said,  the  selling  it  out  by  Round.  It  is  un- 
certain at  what  time  it  was  that  Round  sold  out  this  stock;  and 
therefore  that  fact  must  be  inquired  into  by  the  master.  There 
may  be  another  question  in  this  cause  relating  to  the  defendants, 
the  South  Sea  Co.,  of  a  much  more  difficult  nature  than  what  re- 
gards the  defendant  Pryse,  and  that  is  how  far  the  company  may 
be  liable  to  make  the  plaintiff  a  satisfaction,  in  case  there  are  not 
sufficient  assets  in  the  hands  of  Pryse.  His  Lordship  seemed  to 
incline  to  think  that  the  company  might  be  liable  in  case  there  shall 
be  no  sufficiency  of  assets  in  Pryse's  hands.  His  reason  was  that 
the  company  must  be  considered  as  trustees  for  the  Governor  at 
the  time  he  purchased  this  stock;  and  as  the  stock  has  not  been 
transferred  with  any  privity  of  his,  they  must  be  considered  as 
continuing  his  trustees.  But  his  Lordship  said  that  there  would 
be  no  occasion  to  determine  this  point  till  the  account  be  taken  of 
the  assets  in  the  hands  of  Pryse.  And  so  his  Lordship  was 
pleased  to  decree  accordingly. 


BOSTON    AND    ALBANY    RAILROAD    COMPANY    v. 
SPENCER  W.  RICHARDSON  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Sep- 
tember 10,  1883. 

[Reported  in  135  Massachusetts  Reports,  473.] 

G.  Putnam,  for  the  defendants,  contended  that,  as  the  defend- 
ants acted  in  good  faith,  there  was  no  implied  warranty  of  the 
genuineness  of  Mrs.  Pratt's  signature,  but  only  of  their  belief  in 
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its  genuineness,  and  cited  Page  v.  Bent,  2  Met.  371;  Litchfield  v. 
Hutchinson,  117  Mass.  195,  198;  Tucker  z/.  White,  125  Mass.  344, 
347;  Leather  v,  Simpson,  L.  R.  11  Eq.  398;  Anglo-American  Tel- 
^raph  V.  Spurling,  5  Q.  B.  D.  188. 

/.  C.  Gray  &  IV,  C.  Loring  for  the  plaintiff. 

Morton,  Ch.  J.  This  case,  which  is  an  action  of  contract  with 
a  count  in  tort,  presents  an  important  question,  referred  to,  but 
not  decided,  in  Machinists'  National  Bank  v.  Field,  126  Mass.  345. 

In  January,  1876,  Mrs.  Pratt  owned  five  shares  of  the  stock 
of  the  Boston  and  Albany  Railroad  Company,  and  held  a  certifi- 
cate running  in  her  name.  Her  son  forged  her  name  to  a  blank 
power  of  attorney,  printed  upon  the  back  of  the  certificate,  and 
delivered  it  to  one  Field,  a  broker.  Field  sold  the  shares  to  the 
defendants,  and  delivered  to  them  the  certificate  with  the  forged 
signature  thereon.  The  defendants  presented  it  to  the  transfer 
clerk  of  the  plaintiff  by  Brown,  their  clerk,  who  filled  up  the 
blanks  so  as  to  make  it  a  power  of  attorney  to  Brown  to  trans- 
fer the  shares  to  Richardson,  Hill  &  Co.,  the  defendants. 
Throughout,  Brown  was  acting  as  the  agent  and  on  behalf  of  the 
defendants.  Thereupon  the  transfer  clerk  permitted  Brown  to 
transfer  the  shares  upon  the  books  of  the  corporation,  and  issued 
a  new  certificate  to  the  defendants.  Subsequently,  and  before  the 
discovery  of  the  forgery,  the  defendants  sold  the  stock  to  a  third 
person,  and,  at  their  request,  the  corporation  issued  a  new  certifi- 
cate to  the  purchaser. 

Upon  these  facts,  it  is  clear  that  ^Irs.  Pratt  never  parted  with 
her  property  in  the  shares,  and  therefore  the  plaintiff  was  obliged 
to  procure  five  shares  of  its  corporate  stock,  and  issue  a  certificate 
to  her,  and  also  to  pay  her  the  dividends  upon  the  five  shares. 
Pratt  V.  Taunton  Copper  Co.,  123  Mass.  no,  and  cases  cited. 
It  is  also  settled  that  the  corporation  has  no  remedy  against  the 
person  who  purchased  of  the  defendants,  because,  as  to  him,  the 
corporation  is  estopped  to  deny  its  certificate  issued  to  the  de- 
fendants and  transferred  to  the  purchaser.  Machinists'  National 
Bank  v.  Field,  ubi  supra,  and  cases  cited.  The  question  in  this 
case  is  whether  it  has  a  remedy  against  the  person  who  presented 
a  forged  transfer  or  power  of  attorney,  upon  the  faith  of  which  it 
issued  to  such  person  a  new  certificate. 

This  question  has  never  been  directly  decided  in  this  common- 
wealth, but  the  adjudged  cases  furnish  analogies  which  aid  us  in 
its  solution.  It  is  familiar  law  that,  in  a  sale  of  chattels,  a  war- 
ranty of  tide  is  implied,  unless  the  circumstances  are  such  as  to 
give  rise  to  a  contrary  presumption.  Shattuck  v.  Green,  104 
Mass.  42.  The  possession  and  offer  to  sell  a  chattel  is  held  equiva- 
lent to  an  affirmation  -that  the  seller  has  tide  to  it.   This  is  founded 
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upon  the  reason  that  men  naturally  understand  that  a  seller  who 
offers  a  chattel  for  sale  owns  it. 

The  same  rule  has  been  extended  'to  the  case  of  a  sale  of  a 
promissory  note.  The  seller  impliedly  warrants  that  the  previous 
signatures  are  genuine.  Cabot  Bank  v,  Morton,  .4  Gray,  156; 
Merriam  v.  Wolcott,  3  Allen,  258. 

So  it  has  been  held  that  if  one,  honestly  believing  himself  to 
be  authorized,  acts  as  agent  for  another,  and  procures  money  or 
goods  upon  the  credit  of  his  supposed  principal,  and  it  turns  out 
that  he  is  not  authorized,  he  is  liable  for  the  value  of  the  money 
or  goods.  Chief  Justice  Shaw  says:  "If  one  falsely  represents 
that  he  has  an  authority,  by  which  another,  relying  on  the  rep- 
resentation, is  misled,  he  is  liable;  and  by  acting  as  agent  for 
another,  when  he  is  not,  though  he  thinks  he  is,  he  tacitly  and 
impliedly  represents  himself  authorized  without  knowing  the  fact 
to  be  true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is  liable." 
Jefts  V,  York,  10  Cush.  392.  The  Chief  Justice  adds :  "  But  in 
both  cases  his  liability  is  founded  on  the  ground  of  deceit,  and 
the  remedy  is  by  action  of  tort."  We  do  not  understand  him  as 
intending  to  say  that  the  only  remedy  is  the  technical  action  of 
deceit,  and  that  a  guilty  knowledge  must  be  proved.  He  used 
the  word  "deceit"  in  the  sense  of  tort.  In  numerous  other  cases, 
the  remedy  is  said  to  be  an  action  on  the  case  for  falsely  assum- 
ing to  be  an  agent.  Bartlett  v.  Tucker,  104  Mass.  336,  and  cases 
cited.  And  in  the  recent  case  of  May  v.  Western  Union  Tele- 
graph, 112  Mass.  90,  it  was  held  that  the  proper  remedy  is  not  an 
action  of  deceit ;  but  "it  is  an  action  in  the  nature  of  a  false  war- 
ranty against  one  acting  as  agent,  who  represents  that  he  has 
authority  when  he  has  not.  Whether  such  representation  is  made 
in  terms,  or  tacitly  and  impliedly,  he  supposing  but  not  knowing 
the  fact  to  be  true,  he  is  liable  to  the  person  misled."  We  can 
see  no  good  reason  why  an  action  of  contract  upon  the  implied 
warranty  should  not  be  maintained,  in  the  same  manner  as  it 
may  be  upon  the  implied  warranty  in  the  sale  of  chattels.  Ran- 
dell  z;.  Trimen,  18  C.  B.  786.  Richardson  v,  Williamson,  L.  R.  6 
Q.  B.  276.  Baltzen  v,  Nicolay,  53  N.  Y.  467.  But  it  is  not  neces- 
sary to  discuss  this,  because  in  the  case  at  bar  there  is  both  a 
count  in  contract  and  a  count  in  tort  in  the  nature  of  case,  for 
falsely  assuming  to  act  as  an  agent. 

Perhaps  these  considerations  are  sufficient  to  dispose  of  this 
case;  but  it  seems  to  us  that  the  result  would  be  the  same  if  Pratt 
had  signed  the  transfer  on  the  back  of  the  certificate,  instead  of 
the  power  of  attorney.  The  difference  between  the  two  modes 
of  effecting  a  transfer  is  theoretical  rather  than  practical.  There 
is  in  either  case  a  similar  implied  representation  or  warranty. 
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If  one  buys  stock  and  takes  a  transfer,  and  presents  the  cer- 
tificate to  the  corporation  and  demands  a  new  one,  he  thereby 
impliedly  represents  that  he  is  entitled  to  the  new  certificate.  He 
demands  it  as  his  right ;  this  implies  that  he  is  the  owner  and  has 
a  right  to  it.  The  corporation  has  the  right  to  understand  him 
as  asserting  this.  It  is  not  bound  to  question  or  investigate  the 
genuineness  of  the  transfer,  and  see  if  the  purchaser  has  not  been 
defrauded.  When  the  purchaser  presents  his  transfer  and  cer- 
tificate, the  transfer  officer  naturally  understands  that  he  claims 
the  transfer  to  be  valid,  and  to  have  a  right  to  a  certificate ;  he  has 
the  right  to  act  as  if  this  had  been  said  in  terms.  And  if,  relying 
upon  such  tacit  and  implied  representations,  the  corporation 
suflFers  a  loss,  the  purchaser  who  misled  it  is  liable. 

The  case  of  Simm  v.  Anglo-American  Telegraph,  5  Q.  B.  D. 
188,  is  very  much  like  the  case  at  bar.  The  Court  of  Appeals  held, 
overruling  Lindley,  J.,  that  the  loss  must  fall  upon  the  purchaser 
who  took  the  forged  transfer,  and  not  upon  the  company.  Bram- 
well,  L.  J.,  says :  "  Burge  and  Company  sent  to  the  company  a 
document  purporting  to  be  a  transfer  from  Coates,  and  in  effect 
demanded  to  be  registered  as  transferees  of  the  stock;  to  this 
demand  the  company  assented.  How  can  these  facts  constitute 
an  estoppel  against  the  company?  What  have  they  done  that 
they  should  be  debarred  from  saying  that  Coates  did  not  transfer 
the  stock?"  In  Hambleton  v.  Central  Ohio  Railroad,  44  Md. 
551,  the  plaintiff,  in  good  faith,  advanced  money  upon  stock  of 
the  defendant  company  pledged  to  them  under  forged  powers  of 
transfer.  The  railroad  company,  upon  the  receipt  of  the  original 
certificates  of  stock,  in  good  faith  cancelled  them,  and  issued  new 
certificates  in  the  name  of  the  plaintiff.  Afterwards,  the  plaintiff 
sold  the  stock  to  a  third  party ;  but  the  railroad  company,  having 
discovered  the  forgery,  refused  to  permit  a  transfer  to  such  third 
party.  It  was  held  that  the  loss  must  fall  upon  the  plaintiff,  the 
court  saying  that  it  was  the  plaintiff's  duty  to  ascertain  the  gen- 
uineness of  the  signature,  and  that  the  company  was  not  es- 
topped by  having  issued  a  certificate  to  him.  To  the  same  effect 
is  Brown  v.  Howard  Ins.  Co.,  42  Md.  384. 

These  cases  differ  from  the  case  before  us  in  the  fact  that,  at  the 
time  the  forgery  was  discovered,  the  first  transferee  still  held  the 
shares.  But  how  can  this  make  any  difference?  The  transfer 
to  a  third  party  by  the  defendants  did  not  change  their  relations 
to  the  plaintiff;  it  did  not  purge  their  misrepresentations,  or  give 
any  added  weight  to  the  act  of  the  plaintiff  in  issuing  to  them  a 
i  certificate.    Instead  of  holding  the  stock,  they  hold  its  proceeds. 

I  The  defendants  have  been  cheated,  but  they  have  not  lost  their 

I  money  by  any  act  of  the  plaintiff;  they  lost  it  because  they  failed 
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to  make  the  inquiries  necessary  to  detect  the  forgery.  They  have 
a  remedy  over  against  the  person  who  sold  the  stock  to  them ; 
but  the  plaintiff  has  no  remedy  except  against  the  defendants.  We 
are  of  opinion  that,  in  law  and  upon  the  equities  of  the  case,  the 
plaintiff  is  entitled  to  recover,  and  that  it  can  maintain  this  action. 

The  remaining  question  is  as  to  the  measure  of  damages.  The 
defendants  contend  that  the  measure  is  the  value  of  the  stock  at 
the  time  the  forgery  was  discovered.  The  plaintiff  contends  that 
it  is  the  amount  which  it  was  obliged  to  expend  in  order  to  re- 
place Mrs.  Pratt's  stock,  and  the  costs  and  expenses  of  the  suit 
brought  by  Mrs.  Pratt,  but  not  including  counsel  fees. 

In  regard  to  the  costs  and  expenses  of  the  suit,  we  think  the 
case  falls  within  the  principle  of  Coolidge  v.  Brigham,  5  Met.  68. 
That  was  an  action  of  assumpsit  upon  the  implied  warranty  that 
the  signature  of  an  endorser  of  a  note  transferred  to  the  plaintifiE 
by  the  defendant  was  genuine.  The  plaintiff  in  good  faith  sued 
the  endorser,  who  successfully  defended,  on  the  ground  that  his 
pretended  signature  was  a  forgery.  It  was  held  that  the  plaintiff, 
having  notified  the  defendant  to  come  in  and  maintain  the  genu- 
ineness of  the  endorsement,  could  recover  his  costs  and  expenses 
of  the  suit  as  a  part  of  his  damages  caused  by  a  breach  of  the  war- 
ranty. In  the  case  before  us,  the  plaintiff  notified  the  defendants 
of  the  suit  of  Mrs.  Pratt,  and  requested  them  to  defend  it.  It 
was  their  duty  to  defend  their  warranty  of  the  genuineness  of  her 
signature.  They  refused  to  do  so,  and  the  costs  and  expenses 
incurred  by  the  plaintiff  in  good  faith  in  the  attempt  to  defend 
the  genuineness  of  the  signature  were  a  part  of  the  actual  loss  sus- 
tained by  it  by  reason  of  the  defendants'  breach  of  warranty. 

The  other  question  as  to  damages  grows  out  of  the  fact  that 
the  stock  rose  in  value  between  the  time  the  forgery  was  dis- 
covered and  the  termination  of  the  suit  of  Mrs.  Pratt.  If  the 
stock  had  fallen  in  value,  the  defendants  might  well  claim  that 
they  could  not  be  held  liable  for  anything  more  than  the  value 
at  the  time  the  plaintiff  was  required  to  procure  it  for  Mrs.  Pratt. 

It  was  not  the  duty  of  the  plaintiff,  upon  receiving  notice  that 
Mrs.  Pratt  claimed  the  signature  to  be  a  forgery,  to  buy  the  stock 
and  hold  it  at  its  own  risk,  any  more  than  it  was  the  duty  of  the 
defendants.  They  might  have  protected  themselves  at  any  time 
by  buying  five  shares,  and  thus  putting  themselves  into  a  posi- 
tion to  meet  their  warranty.  We  can  see  no  good  reason  why 
they  should  throw  upon  the  plaintiff  the  risk  of  fluctuations  in  the 
stock.  As  soon  as  it  was  determined  that  the  signature  of  Mrs. 
Pratt  was  not  genuine,  the  plaintiff  in  good  faith  procured  the 
stock  to  replace  the  five  shares  belonging  to  her.  The  amount 
paid  by  it  was  in  fact  the  actual  loss  which  it  sustained,  and  we 
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see  no  reason  why  it  should  not  recover  this  amount  of  the  de- 
fendants. 

No  question  is  raised  as  to  the  plaintiff's  right  to  recover  the 
dividends  upon  the  stock,  which  it  was  obliged  to  pay  to  Mrs. 
Praitt;  and,  upon  the  whole  case,  we  are  of  opinion  that  the  find- 
ing of  the  Superior  Court  was  correct,  and  that  judgment  should 
be  entered  thereon.  ,^^^^ji  j^  * 

Judgment  for  plaintiff  accordingly.  y^r-^ 


J^'  ^ 


Section  VII. — Liability  of  Stockholders  or  Subscribers  for  cP  /  ^c^ 

Calls. 

THE  HUDDERSFIELD   CANAL   COMPANY  v,   BUCK- 
LEY. 

In  the  King's  Bench,  November  22,  1796. 

[Reported  in  7  Term  Reports  36.] 

This  was  an  action  on  the  case  in  tort.  The  declaration  stated 
that  the  defendant  had  subscribed  to  advance  the  several  sums  of 
£500,  £100,  and  £200,  toward  making  and  maintaining  the  Hud- 
dersfield  canal,  mentioned  in  the  statute  34  Geo.  3,  c.  53,  and  in 
respect  of  such  subscription  had  become  one  of  the  proprietors 
of  the  Huddersfield  Canal  Company,  and  an  owner  of  and  en- 
titied  to  eight  shares  in  the  undertaking;  that  afterwards,  to  wit, 
on  the  nth  of  July,  1794,  the  committee  of  the  company,  duly 
chosen,  etc.,  by  virtue  of  the  powers  of  the  act  made  a  call  of  iio 
per  cent,  on  the  proprietors  in  respect  of  the  shares  which  they 
respectively  held  to  carry  the  act  into  execution,  and  directed  that 
such  call  should  be  paid  to  F.  Brooke,  one  of  the  treasurers  to 
the  company,  at  the  times  and  in  the  proportions  therein  men- 
tioned, and,  among  others,  £3  per  cent,  on  such  call  on  the  25th 
of  November  then  next ;  and  £5  per  cent,  on  such  call  on  the  28th 
of  February  next;  and  that  the  committee  gave  regular  notice  of 
such  call,  etc.,  as  directed  by  the  act.  The  second  count  stated 
that  on  the  5th  of  March,  1795,  the  committee  made  a  further  call 
of  £10  per  cent.,  and  directed  that  £5  per  cent,  thereof  should  be 
paid  on  the  9th  of  June,  and  £5  per  cent,  on  the  28th 
of  July  then  next.  The  third  count  was  for  £8  per  cent., 
directed  by  a  third  order  of  the  committee  made  on  the  29th 
of  July,  1795,  to  be  paid  on  the  28th  of  October  then  next.  And 
the  fourth  count  was  £10  per  cent,  directed  by  another  order  of 
the  committee,  on  the  23d  of  November,  1795,  £5  per  cent,  of 
which  was  to  be  paid  on  the  4th  of  February  then  next,  and  the 
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remaining  £5  per  cent,  on  the  i8th  of  March  then  next.  The  dec- 
laration then  stated  that,  though  the  proportions  of  the  said  calls 
in  respect  to  £300  (being  three  of  the  said  eight  shares)  had  been 
duly  paid  to  the  plaintiffs,  the  defendant  had  not  paid  the  several 
proportions  of  £500  residue  of  the  said  several  sums  of  £500, 
£100,  and  £200  so  subscribed  by  the  defendant  as  he  was  directed, 
etc.,  amounting  to  £180,  but  neglected  so  to  do,  etc. 

The  defendant  paid  £40  into  court  on  the  first  count,  and  pleaded 
the  general  issue,  not  guilty. 

At  the  trial  at  the  last  Assizes  at  York,  before  Rooke,  J.,  a  ver- 
dict was  given  for  the  plaintiffs,  damages  £146  14^.  ijd.;  £140  be- 
ing the  amount  of  the  calls  stated  in  the  three  last  counts ;  £2  14s. 
4jd.  being  interest  of  the  £40  paid  into  court  by  the  defendant  on 
the  first  count;  £3  12s.  8Jd.  being  interest  of  the  several  calls 
stated  in  the  last  three  counts  from  the  several  times  when  those 
calls  became  due  to  the  day  of  the  plaintiffs  suing  out  their  writ ; 
subject  to  the  opinion  of  this  court  on  the  following  case. 

On  the  30th  of  May,  1793,  the  defendant  and  many  other  per- 
sons subscribed  an  instrument  duly  stamped,  not  under  seal,  by 
which  they  agreed  to  subscribe  the  respective  sums  set  opposite 
to  their  names  toward  the  expenses  of  soliciting  the  act  in  ques- 
tion and  of  making  and  maintaining  the  canal,  &c.,  and  agreed 
to  pay  such  sums  to  the  treasurer  when  called  upon  for  that  pur- 
pose, etc.  The  defendant  subscribed  for  five  shares  and  two 
shares,  and  afterward  subscribed  for  another  share.  By  the  stat- 
ute 34  Geo.  3,  c.  53,  the  subscribers  were  incorporated  by  the 
I  name  of  the  Huddersfield  Canal  Company,  and  were  empowered 
to  make  the  calls  stated  in  the  declaration,  which  were  regularly 
made  as  stated  in  the  declaration.  The  first  proportion  of  the 
first  call,  being  £2  per  cent.,  was  paid  by  the  defendant  on  all  the 
eight  shares  so  subscribed  for  by  him ;  and  the  remainder  of  that 
call  being  £8  per  cent,  on  his  remaining  five  shares,  amounting  to 
£40,  was  paid  into  court  by  the  defendant;  and  the  calls  on  the 
three  other  shares  were  paid  by  R.  Gray,  the  purchaser  of  them. 
On  the  6th  of  August,  1794,  the  defendant  sold  five  of  his  eight 
shares  to  J.  Kelsall  at  a  profit  of  £17  per  cent,  on  each  share,  and 
transferred  his  interest  therein  to  Kelsall  by  a  proper  transfer, 
registered  by  the  company's  clerk.  On  the  4th  of  December, 
1794,  the  following  entries  were  made  in  the  plaintiff's  books  by 
,  their  agents :  "  J.  Buckley ;  first  subscription  £500 ;  second  ditto 
£100;  subscription  as  a  land-owner  £100;  subscription  as  a  mill- 
owner  £100 — 1794,  July  9th.  By  transfer  to  R.  Gray  £300;  Au- 
gust 6th,  ditto  to  J.  Kelsall  £500."  By  a  corresponding  entry  also 
in  the  books,  under  the  name  of  J.  Kelsall,  the  transfer  of  £500  to 
him  from  Buckley  was  stated. 
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The  questions  for  the  opinion  of  the  court  were :  First,  whether 
the  plaintiffs  can  recover  in  this  action  the  amount  of  the  sub- 
scriptions demanded  by  the  declaration;  secondly,  whether  the 
defendant  be  liable  to  pay  interest  on  the  call  paid  into  court  from 
the  time  it  was  ordered  by  the  committee  to  be  paid  to  the  treas- 
urer, and  on  the  calls  mentioned  in  the  last  three  counts  from  the 
respective  days  when  those  calls  were  required  to  be  paid  until 
payment  thereof. 

The  parts  of  the  act  of  Parliament  relative  to  this  case  are 
sees.  I,  62,  63,  64,  65,  70,  71,  72,  73,  74,  79,  and  119.  By  sec.  i, 
after  reciting  the  public  utility  of  the  measure,  and  that  the  per- 
sons therein  named  were  desirous  at  their  own  costs  and  charges 
to  make  and  maintain  the  intended  canal,  certain  persons  by 
name,  among  whom  are  the  defendant  and  T.  Kelsall,  and  their 
respective  successors,  executors,  administrators  and  assigns,  are 
incorporated.  By  sec.  62,  power  is  given  to  raise  £184,000  to  be 
divided  into  shares,  which  by  sec.  63  are  to  be  shares  of  iiop 
each,  and  shall  be  vested  in  the  persons  subscribing  and  their  ex- 
ecutors, administrators  and  assigns  in  proportion  to  the  sums 
they  severally  subscribe;  and  persons  having  such  shares  are  di- 
rected to  pay  a  proportionable  sum  toward  carrying  on  the  un- 
dertaking as  thereafter  directed.  By  sec.  64,  the  names  and  de- 
scriptions of  persons  entitled  to  shares,  with  the  number  of  their 
shares  and  amount  of  their  subscriptions,  and  the  numbers  by 
which  each  share  is  distinguished,  are  to  be  entered  in  a  book  be- 
longing to  the  company,  and  tickets  to  be  delivered  to  each  sub- 
scriber, specifying  the  shares,  etc. ;  and  such  tickets  are  to  be  evi- 
dence of  the  title  of  the  subscribers.  The  form  of  the  ticket  is 
this:  "  A.  B.  is  a  subscriber,  etc.,  of  the  share,  etc..  No.  i,  and  the 
said  A.  B.,  his  executors,  administrators  and  assigns,  is  and  are 
entided,  etc."  By  sec.  65,  persons  who  have  subscribed,  and 
their  executors,  administrators  and  assigns,  shall  be  deemed  pro- 
prietors, etc.,  and  shall  have  votes  at  the  meetings,  etc.,  for  such 
shares.  Sees.  71  and  72  mention  shares  or  subscriptions.  By  sec. 
73f  a  book  is  to  be  kept  containing  the  names  of  the  persons  who 
shall  from  time  to  time  become  proprietors  or  entitled  to  shares, 
etc.  By  sec.  74,  power  is  given  to  a  committee  (who  are  to  be 
elected  according  to  the  directions  in  sec.  70)  to  make  calls  for 
money  on  the  proprietors;  it  directs  the  owners  of  shares 
to  pay,  etc.,  and  adds :  "  If  any  person  shall  neglect  to 
pay  his  proportionable  share  of  the  money  to  be  called  for  by  the 
first  call,  etc.,  it  shall  be  lawful  for  the  company  to  sue  for  and 
recover  the  same  in  any  of  His  Majesty's  courts  of  record  by  ac- 
tion of  debt  or  on  the  case ;  "  and  if  any  person  shall  neglect  to  pay 
his  proportionable  share  of  the  money  to  be  called  for  after  the 
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first  call,  he  shall  forfeit  £5  for  every  share ;  and  if  he  shall  neglect 
to  pay,  etc.,  for  the  space  of  three  months  after  the  time  appointed, 
etc.,  he  shall  forfeit  his  share  for  the  benefit  of  the  other  proprie- 
tors, etc.  By  sec.  79,  the  proprietors  may  sell  shares;  and  du- 
plicates of  the  assignments  of  shares  are  to  be  delivered  to  the 
committee  and  an  entry  thereof  made  in  the  company's  books; 
and  after  such  assignment  the  purchasers  are  to  have  shares  in 
the  profits,  and  to  be  entitled  to  vote  as  proprietors.  By  sec. 
80,  no  share  is  to  be  sold  after  the  call  of  any  money  until  such 
money  is  paid.  By  sec.  119,  subscribers  are  required  to  pay  the 
sums  by  them  respectively  subscribed,  or  such  proportions  there- 
of as  shall  from  time  to  time  be  called  for  by  the  committee,  etc. ; 
"and  in  case  any  person  shall  neglect  to  pay  the  same  at  the  time 
required  it  shall  be  lawful  for  the  company  to  sue  for  and  recover 
the  same  in  any  court  of  law  or  equity." 

Topping  for  the  plaintiffs. 

Yates  contra. 

Lord  Kenyon,  Ch.  J.  Though  I  am  of  opinion  with  the  plain- 
tiffs upon  the  first  two  points,  I  am  clearly  of  opinion  with  the  de- 
fendant on  the  last.  I  think  that  the  action  is  maintainable  in  this 
form,  the  act  having  said  in  express  terms  that  the  company  may 
sue  by  an  action  on  the  case,  and  the  plaintiffs  having  stated  in 
their  declaration  everything  that  the  act  of  Parliament  requires. 
Nor  is  there  any  doubt  but  that  the  jury  may  give  interest,  not  eo 
nomine  as  interest,  but  as  damages  for  the  detention  of  the  debt, 
for  non-performance  of  the  contract.  But  the  last  point  is  equal- 
ly clear  as  against  the  plaintiffs.  And  not  entertaining  any  doubt 
upon  it,  as  it  is  a  matter  of  infinite  moment  to  the  great  mass  of 
property  embarked  in  this  kind  of  speculation,  I  think  we  ought 
not  to  order  a  second  argument  lest  an  idea  should  go  abroad  that 
we  have  any  doubts.  On  looking  through  the  act  of  Parliament, 
it  is  clear  that  the  legislature  meant  that  the  parties  should  only 
be  liable  to  the  payment  of  their  shares  so  long  as  they  individ- 
ually continue  members  of  this  company,  that  is,  so  long  as  they 
have  property  which  constitutes  them  such.  The  persons  who 
have  the  right  of  voting  are  to  vote  in  respect  of  their  shares.  The 
act  also  says  that  persons  who  have  subscribed  and  their  assigns 
shall  be  deemed  proprietors;  but  it  would  be  ridiculous  to  de- 
termine that  a  person,  after  he  has  sold  his  shares  in  respect  of 
possessing  which  only  he  became  a  proprietor,  should  still  con- 
tinue to  be  a  proprietor.  After  assignment  the  assignees  hold 
the  shares  on  the  same  conditions,  and  are  subject  to  the  same 
rules  and  orders,  as  the  original  subscribers,  and  are  to  all  intents 
and  purposes  substituted  in  the  places  of  the  original  subscribers. 
One  reason,  however,  now  urged  why  the  original  subscribers 
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should  always  continue  responsible  is  because,  perhaps,  the 
shares  may  be  assigned  to  insolvent  persons;  but  the  legislature, 
when  they  gave  their  sanction  to  this  undertaking,  did  not  sup- 
pose that  it  was  a  mere  South  Sea  scheme;  they  thought  it  a 
beneficial  undertaking  for  tKepublic,  and  conceived  they  had  in- 
troduced a  sufficient  check  by  enacting  that,  if  the  subscribers  did 
not  pay  their  money  from  time  to  time  as  they  should  be  required 
by  the  committee,  they  should  forfeit  their  respective  shares ;  and 
that  no  subscriber  should  part  with  his  share  while  he  was  in  ar- 
rear  to  the  company.  No  mischief,  therefore,  is  likely  to  ensue 
either  to  the  company  or  the  public  from  this  construction  of  the 
act.  I  think  that  every  clause  in  the  act  of  Parliament  leads  to 
this  conclusion,  that  the  persons  liable  to  the  calls  are  those  only 
who  continue  to  be,  at  the  time  when  the  calls  are  made,  members 
of  this  corporation.  Here  the  defendant  had  assigned  his  shares, 
and  that  assignment  had  been  entered  in  the  company's  books, 
before  the  calls  stated  in  the  last  three  counts  of  the  declaration 
were  made,  and  therefore  he  is  not  liable  to  pay  them;  but  he  is 
liable  for  the  calls  stated  in  the  first  count,  and  not  having  paid 
them  at  the  time,  and  the  jury  having  given  interest  on  them  by 
way  of  damages,  the  plaintiffs  are  entitled  to  that  last  sum  on  the 
first  count,  the  money  paid  into  court  on  that  count  only  covering 
the  principal  sum. 

AsHHURST,  J.  There  is  no  doubt  respecting  the  principal 
question.  The  original  subscribers  have  power  to  assign  their 
shares  to  whomsoever  they  please;  then  it  would  be  strange  to 
say  that  after  disposing  of  their  shares  they  should  still  continue 
liable  to  all  the  burdens  which  are  thrown  on  the  owners  of  this 
property.  The  point,  however,  does  not  rest  on  general  reason- 
ing, for  the  only  restriction  imposed  by  the  act  on  the  power  of 
alienation  is  that  the  owners  shall  not  assign  until  all  the  money 
due  at  the  time  of  assigning  is  paid;  but  in  all  other  cases  the 
subscribers  may  assign  their  shares,  and  discharge  themselves 
from  their  liability  to  future  calls  by  the  assignment. 

Grose,  J.  As  to  the  form  of  the  action :  the  words  in  the  act 
are  general  "action  on  the  case." 

Lawrence,  J.  The  only  difficulty  respecting  the  form  of  the 
action  is  that  suggested  by  the  defendant's  counsel,  that  the  de- 
fendant is  by  this  mode  of  declaring  deprived  of  a  set-off;  but 
that  difficulty  is  not  sufficient  to  restrain  the  generality  of  the 
words  used  in  the  act  of  Parliament. 

fer  Curiam.  Postea  to  the  plaintiffs,  in  order  that  they  may 
enter  up  their  judgment  on  the  first  count  for  £2  14s,  4^6.  for  the 
interest  on  the  £40  paid  into  court. 
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IN  THE  MATTER  OF  THE   MEXICAN    AND    SOUTH 

AMERICAN  COMPANY. 

HYAMS'  CASE. 

In  the  Court  of  Appeal  in  Chancery,  November  23,  1859. 

[Reported  in  i  De  Gex,  Fisher  &  Jones  75.] 

This  was  an  appeal  by  the  Messrs.  Hyam  from  an  order  of  the 
Master  of  Rolls  retaining  their  names  on  the  list  of  contributories 
of  the  Mexican  and  South  American  Company.  The  particulars 
as  to  the  character  and  objects  of  the  company,  and  the  nature  of 
its  shares,  will  be  found  in  the  report  of  Grisewood  and  Smith's 
Cases,  4  De  Gex.  &  J.  544.  The  shares  were  transferable  by  deliv- 
ery of  the  scrip  certificates.  The  order  for  winding  up  the  com- 
pany was  made  on  the  24th  of  November,  1857.  The  Messrs. 
Hyam  had  bought  the  scrip  certificates  of  their  shares  in  1856, 
and  continued  the  holders  of  them  until  November,  1857.  In 
the  early  part  of  that  month  they  placed  them  in  the  hands  of  a 
broker  for  sale,  but  shortly  afterwards  informed  him  that  they  had 
found  a  purchaser,  and  introduced  to  him  a  Mr.  Hodson,  who 
purchased  the  shares  at  2s.  6d.  per  share,  and  the  certificates  were 
handed  over  to  him.  This  took  place  about  the  loth  of  Novem- 
ber^ at  a  time  when  the  company  was  known  to  be  in  a  state  of 
great  embarrassment,  though  its  shares  were  still  quoted  in  the 
market,  and  had  a  market  price  of  2s.  6d.  per  share.  Mr.  Hod- 
son,  who  was  a  clerk  in  the  employ  of  the  Messrs.  Hyam,  paid 
the  purchase-money  by  delivering  some  Ottoman  Bank  shares 
standing  in  his  own  name  to  the  same  broker  to  be  sold.  The 
broker  sold  them,  retained  the  purchase-money  of  the  Mexican 
shares  out  of  the  proceeds,  and  paid  the  residue  to  Mr.  Hodson. 
The  Master  of  the  Rolls  having  decided  that  Messrs.  Hyam  must 
be  on  the  list  of  contributories,  the  present  appeal  was  brought. 

The  Attorney-General  (Sir  R.  Bethell),  Selwyn  and  Joseph 
Brown  for  the  appellants. 

Roundell  Palmer,  Bovill,  and  Roxburgh  for  the  official  man- 
ager. 

Southgate  for  the  creditors'  representative. 

The  Lord  Chancellor.  The  only  question  we  have  to  deter- 
mine IS,  whether  these  two  gentlemen  ought  to  remain  on  the  list 
of  contributories  of  this  company.  I  am  of  opinion  that  His  Honor 
the  Master  of  the  Rolls  did  right  in  refusing  to  remove  them 
from  that  list.  According  to  decisions  of  this  court,  to  which  I 
most  respectfully  bow,  if  it  had  been  proved  that  they  had  parted 
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with  all  interest  in  thffSf  jchar^g,  although  it  was  for  the  express 
purpose  of  getting  rid  of  their  liability,  and  although  they  knew 
the  shares  were  of  no  value,  and  although  they  knew  that  the 
transferee  was  a  man  of  straw,  they  would  have  been  absolved 
from  liability  and  entitled  to  have  their  names  removed  from  the 
list  of  contributions.  Ex  parte  Parker,  L.  R.  2  Ch.  App.  685 ; 
Weston's  Case,  L.  R.  6  Eq.  238;  S.  C.  L.  R.  4  Ch.  App.  20. 
I  confess  that  if  those  cases  had  come  before  me  I  should  have 
hesitated  before  I  concurred  in  the  decisions,  because  I  think 
there  might  have  been  a  considerable  difference  drawn  between 
the  case  of  an  assignee  of  a  lease  assigning  the  lease  to  a  man 
of  straw  and  a  shareholder  who  has  become  a  partner  with  others, 
and  who  has  incurred  a  joint  liability  with  them,  assigning  his 
shares  at  a  time  when  the  property  has  ceased  to  be  of  any  value, 
and  wth  the  sole  object  of  throwing  the  Uability  entirely  on  his 
copartners.  But  I  again  say,  I  most  respectfully  bow  to  the  de- 
cisions of  this  court.  According  to  those  decisions  it  is  incumbent 
upon  a  shareholder  to  prove  that  he  has  actually  parted  with  all 
'•i\\£jm^  in  thr  -ihnrn  That  onus  rests  upon  him.  His  Honor  the 
Master  of  the  Rolls  was  not  satisfied  with  the  evidence  produced 
before  him  to  show  that  the  appellants  in  this  case  had  actually 
parted  with  their  interest.  I  think  that  the  evidence  now  before 
us  clearly  demonstrates  that  they  have  not  parted  with  their  in- 
terest: that  it  was  a  mere  fable  they  were  acting;  that  they  in- 
tended all  that  passed  to  have  no  operation  whatever  as  between 
themselves  and  the  pretended  transferee.  Bradley  v.  Hale,  8 
Allen,  59 ;  Cox  v,  Jackson,  6  Allen,  108.  The  questions  that  have 
been  suggested  about  whether  the  liability  to  be  placed  on  the  list 
of  omtributories  rests  upon  a  trustee  or  upon  his  cestui  que  trust 
do  not  arise  here,  for  the  relation  of  cestui  que  trust  and  trustee 
was  never  established  between  these  parties.  It  was  a  mere  fable [ 
they  were  acting,  not  intended  to  have  any  real  operation ;  and  it  is\ 
quite  clear  to  me  that  this  was  a  contrivance  on  the  part  of  these  I 
t^'o  gentlemen  for  the  purpose  of  enabling  them  to  get  rid  of  \ 
their  liability,  if  there  should  be  liability  cast  upon  them  by  rea- 
son of  this  being  a  losing  concern,  but  if  by  some  unforeseen  pos- 
sibility an  advantage  should  arise,  to  claim  the  benefit  that  might 
be  claimed  from  their  still  being  actually  shareholders  in  the  com- 
pany. The  whole  examination  proves  that.  Had  they  put  their 
defense  in  this  shape,  that  the  transfer  was  a  transfer  to  a  man  of 
straw,  and  that  they  knew  it  to  be  so,  it  would  have  had  a  much 
better  chance  of  success  than  in  the  shape  it  has  assumed — the  fic- 
titious shape  of  an  ordinary  commercial  transaction — a  sale  of 
what  was  valuable,  and  was  understood  to  be  valuable  both  by 
the  transferors  and  the  transferee.    The  false  color  given  to  the 
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transaction  is  conclusive  to  my  mind  to  show  that  it  was  a  mere 
sham,  and  was  not  intended  to  have  any  actual  operation.  Bradley 
V,  Hale,  8  Allen,  59;  Cox  v.  Jackson,  6  Allen,  108.  Therefore 
I  consider  that  these  two  gentlemen  are  to  be  adjudged  as  still 
shareholders  in  this  company,  and  that  they  were  properly  placed 
on  the  list  of  contributories.  As  to  the  extent  of  their  liabilitv  as 
contributories,  or  their  privileges  as  contributories,  we  are  not  at 
all  called  upon  to  give  an  opinion. 

Knight  Bruce,  L.  J.  The  transaction  in  question  is  clearly 
one  of  fraud  and  simulation.  Without  seeing  at  present  any 
reason  for  dissenting  from  either  of  the  decisions  of  the  Lx>rds 
Justices,  to  which  allusion  has  been  particularly  made  in  the 
argument,  I  think  the  order  of  the  Master  of  Rolls  right.  I 
do  not  consider  that  it  prejudices,  or  that  our  order  will  preju- 
dice, any  right  that  Mr,  SelwyrCs  clients  may  have  to  apply  in  re- 
spect of  the  call  for  debts  or  otherwise. 

Turner,  L.  J.  The  Messrs.  Hyam  were  undoubtedly  the 
owners  of  the  shares  up  to  the  loth  of  November.  The  question 
IS,  whether  they  have  discharged  themselves  from  that  owner- 
ship. I  do  not  mean  to  intimate  now  any  doubt  upon  the  ques- 
tion, whether  they  could  have  discharged  themselves  from  that 
ownership,  by  making  an  out-and-out  transfer  of  the  shares. 
The  opinion  of  my  learned  brother  and  myself  has  been  al- 
ready given  on  that  point,  and  I  do  not,  as  at  present  advised, 
entertain  any  doubt  upon  the  matter.  But  that  they  could  make 
a  mere  nominal  transfer  of  the  shares,  in  trust  for  themselves,  I 
beg  leave  altogether  to  dispute.  The  sole  argument  in  the  pres- 
ent case  is,  that  Hodson  was  to  be  a  trustee  for  the  Hyams ;  but 
that  is  a  trust  which,  upon  the  facts  of  this  case,  if  created  at  all, 
was  created  for  the  fraudulent  purpose  of  covering  the  real  owner- 
ship, and  is  not  a  trust  which  this  court  could  in  any  way  recog- 
nize or  act  upon.  It  is  said  that  they  might  have  assigned  to  a 
beggar.  I  assume  that  they  might ;  but  I  very  much  doubt,  subject 
to  any  further  argument  which  could  be  advanced  upon  this 
subject,  whether  they  could  create  a  beggar  a  trustee  for  them- 
selves, as  between  them  and  the  other  partners  in  this  concern.  It 
is  clear  that  the  intent  in  the  present  case  was  to  cover  the  real 
ownership  by  the  creation  of  a  fraudulent  trust.  I  am  of  opinion 
that  the  decision  of  the  Master  of  the  Rolls  is  in  all  respects  right ; 
and  this  appeal  must  be  dismissed,  and,  as  I  think,  be  dismissed 
with  costs,  including  those  of  the  creditors'  representative. 


»        'V 
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In  re  CHINA  STEAMSHIP  AND  LABUAN  COAL  CO. 

CAPPER'S  CASE. 

In  the  Court  of  Appeal,  In  Chancery,  March  12,  1868. 

[Reported  in  Law  Reports,  3  Chancery  Appeals  458.] 

This  was  an  appeal  by  Mr.  Capper  from  an  order  of  the  Master 
of  the  Rolls  refusing  an  application  by  him  to  remove  his  name 
from  the  list  of  contributories  of  the  China  Steamship  and  Labuan 
Coal  Co.,  Limited,  and  substitute  that  of  Paris  Simonides  in  its 
place. 

In  February,  1865,  Simonides  instructed  a  broker  to  purchase 
for  him  shares  in  the  company.  The  broker  accordingly  agreed 
with  jobbers  for  the  purchase  of  forty-four  shares  for  the  settle- 
ment in  June.  Capper  was  the  holder  of  thirty  shares  in  the  com- 
pany, and  sold  them  in  the  market  in  June.  They  were  appropri- 
ated to  the  purchase  made  by  Simonides,  who  paid  the  market 
\-aIue.  He  named  his  clerk,  Richard  Amery,  as  the  transferee.  A 
transfer  was  executed  by  Capper  to  Amery  of  these  thirty  shares, 
and  Amery  was  entered  on  the  register  in  June,  1865. 

It  turned  out  that  Amery  was  an  infant,  and  in  November,  1865, 
Capper  received  a  letter  from  the  solicitors  of  the  company  in-  * 

forming  him  of  that  fact,  and  applying  to  him  for  payment  of 
i 1 50  then  due  for  calls  on  the  shares.  Capper,  as  he  stated  in  his 
aflSdavit,  then  called  on  the  solicitors,  and  found  that  his  share 
certificates  had  been  cancelled,  and  fresh  certificates  issued  in  the 
name  of  Amery.  He  appeared  thereupon  to  have  done  nothing 
further,  and  to  have  heard  nothing  further  from  the  company  till 
January,  1867,  when  he  received  a  letter  from  the  solicitors  of  the 
company  asking  for  payment  of  the  £150,  and  of  a  further  sum  of 
£60  in  respect  of  a  subsequent  call.  A  resolution  to  wind  up  the 
company  had  been  passed  in  December,  1866.  In  February,  1867, 
he  received  a  notice  from  the  liquidators  that  he  was  included  in 
the  list  of  contributories  as  a  holder  of  thirty  shares.  .  He  there- 
upon applied  to  have  his  name  removed.  The  application  was 
adjourned  into  court,  and  refused  with  costs  by  the  Master  of  the 
RoDs. 

Cotton,  Q.  C,  and  B,  B.  Rogers  for  the  appellant,  contended 
that  the  case  was  distinguished  from  Mann'sr  Case,  L.  J.  R.  1867,^  '^' 

*  In  re  Joint  Stock  Discount  Co.     Mann's  Case.  p 

In  May,  1865,  two  hundred  shares  in  the  above-named  company  were,  by 
the  direction  of  Parkinson,  a  stock  broker  of  Halifax,  to  whom  they  be- 
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inasmuch  as  there  the  company  was  in  no  default,  and  the 
real  purchaser  of  the  shares  was  not  known,  whereas  here  the 
company  were  in  default  in  having  allowed  the  shares  to  remain 
in  the  name  of  Amery  for  a  year  and  a  half.  They  referred  to  the 
Companies  Act,  1862,  sees.  74,  38,  23 ;  Sichell's  Case,  Law  Rep. 
3  Ch.  119;  Oakes  v,  Turquand,  tWd.,  2  H.  L.  325;  Ward  and 
Henry's  Case,  Law  Rep.  2  Ch.  431. 

Selwyn,  L.  J.,  referred  to  Reid*s  Case,  24  Beav.  318. 

Roxburgh,  Q.  C,  and  Kekewich  for  the  official  liquidators  were 
not  called  on. 

Wood,  L.  J.  Capper,  being  a  registered  shareholder  in  this 
company,  sells  his  shares  to  Simonides,  who  inserts  in  the  deed  of 
transfer  the  name  of  Amery,  an  infant,  as  transferee,  and  Amery 

longed,  transferred  to  and  registered  in  the  name  of  Mann,  to  secure  an 
advance  to  Parkinson. 

Parkinson  repaid  the  advance  in  August,  1865;  and  by  his  direction  the 
shares  were  transferred  by  Mann  to  one  Simms,  a  nominee  of  Parkinson, 
and  a  clerk  of  his  London  agent.  The  eighth  clause  of  the  company's 
articles  of  association  provided  that  the  instrument  of  transfer  of  any  share 
in  the  company  should  be  executed  both  by  the  transferor  and  the  trans- 
feree, and  the  transferor  should  be  deemed  to  remain  the  proprietor  of 
such  share  until  the  name  of  the  transferee  was  entered  in  the  register  book 
in  respect  thereof.  The  ninth  clause  contained  a  form  of  transfer,  and  the 
tenth  clause  provided  that  the  company  might  decline  to  register  any  trans- 
fer of  shares  made  by  any  member  who  was  indebted  to  the  company,  or 
in  cases  where  the  directors  considered  the  transferee  to  be  an  irresponsible 
person,  or  that  the  transfer  was  made  for  purposes  not  conducive  to  the 
interests  of  the  company. 

The  deed  of  transfer  was  duly  executed  by  Simms,  the  transferee,  as  well 
as  by  Mann,  the  transferor,  and  the  transfer  was  accepted  by  the  company, 
and  duly  registered  in  their  books.  Simms,  however,  was  thcn-ata.iiifant 
of  the  age  of  eighteen,  but  this  fact  was  not  known  either  by  Mann  or  the 
company.  Simms  afterward  transferred  one  hundred  and  eighty  of  these 
shares  to  other  persons,  and  when  the  company  was  ordered  to  be  wound 
up,  in  March,  1866,  the  remaining  twenty  shares  were  still  standing  in  his 
name.  The  official  liquidator  placed  Simms  on  the  list  of  contributories 
in  respect  of  these  shares;  but  Simms  having  proved  his  infancy  at  the 
time  of  the  transfer  to  him,  the  Master  of  the  Rolls,  on  a  summons  taken 
out  by  the  liquidator,  and  adjourned  into  court,  ordered  that  the  register 
of  shareholders  should  be  amended  by  striking  out  the  name  of  Simms, 
and  placing  that  of  Mann  thereon,  and  that  Mann's  name  should  be  placed 
on  the  list  of  contributories  in  respect  of  the  twenty  shares. 

From  this  order  Mann  now  appealed. 

It  appeared  that  Mann  had  no  notice  of  any  claim  upon  him  until  the 
15th  of  February,  1867,  and  that  Parkinson  had  become  bankrupt  and 
absconded. 

Cotton,  Q.  C,  and  W.  F.  Robinson  for  the  appellant. 

It  was  the  duty  of  the  directors  of  this  company  to  ascertain  that  the 
proposed  transferee  was  a  proper  and  competent  person.  They  accepted 
Simms  as  a  transferee,  and  registered  the  transfer  to  him ;  they  are,  there- 
fore, now  estopped  from  raising  an  objection  which  they  ought  to  have 
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is  festered  as  holder  of  the  shares.  It  was  the  interest  of  Capper, 
in  parting  with  his  shares,  to  see  that  he  was  handing  them  over 
to  a  person  "^*^tirr^"^^  \^  r^f^^^i^lly  I?lf!Cf^_^n  th^  rggjfit^''  Now, 
according  to  Mann's  Case,  a  transfer  of  shares  to  an  infant  is  in- 
valid.  Difficulties  might,  indeed,  arise  as  to  the  effect  of  such  a 
transfer,  for  it  would  seem  that  the  infant  ought  to  have  an 
option  whether  he  will  repudiate  or  ratify  the  transfer.  But  in 
the  present  case  no  difficulty  of  that  kind  arises,  for  no  dividend 
has  been  received,  an  order  has  been  made  for  winding  up  the 
company,  and  the  infant  is  not  yet  of  age.  Capper  was  informed 
in  November,  1865,  that  he  was  held  liable  as  holder  of  these 
sha/es,  and  he  was  applied  to  for  a  call.  He  mak^s  inquiry,  he 
finds  that  Amery  has  been  entered  on  the  register  vas  holder  and 

made  before  they  passed  the  transfer.  Mann  knew  nothing  of  the  infancy 
of  Simms ;  had  he  done  so,  the  transfer  might  have  been  held  fraudulent, 
and  Mann  still  a  contributory.  Reid*s  Case,  24  Beav.  318.  A  minor  may  be 
a  shareholder,  and  even  vote,  under  the  seventy-ninth  section  of  the  act, 
8  &  9  Vict,  c  16 ;  and  a  conveyance  to  an  infant  is  not  void,  but  only  void- 
able upon  his  coming  of  age.  It  has  been,  moreover,  held  that  an  infant 
can  bind  himself,  and  that  his  acceptance  amounts  to  a  statement  that  he  is 
of  age.  Stikeman  v,  Dawson,  i  De  G.  &  Sm.  90;  11  Jur.  214.  As  the 
articles  of  association  require  the  confirmation  and  ratification  by  the  com- 
pany of  every  transfer,  the  company,  in  fact,  become  parties  to  a  transfer., 
They  have  acted  on  this  transfer,  and  liabilities  have  been  incurred  by  them| 
after  Mann's  name  had  ceased  to  be  on  the  register. 

Locock  Webb  {Jessell,  Q.C.,  with  him),  for  the  official  liquidator,  was 
not  called  upon. 

RoLT,  L.  J.  In  this  case  the  infant  Simms  was  rightly  removed  from 
the  register  of  shareholders,  not  by  his  election  on  attaining  his  majority, 
but  by  an  order  of  the  court,  on  the  ground  that  the  transfer  to  him, 
made  during  his  minority,  was  a  mere  nullity.  Then  it  would  follow,  at 
first  sight,  that  the  transfer  by  Mann  being  a  nullity,  Mann  still  remained  / 

.a  shareholder.  It  is,  however,  contended  that  there  is  a  duty' thrown  upon 
the  directors  to  inquire  whether  a  proposed  transferee  is  a. proper  and 
competent  person  to  be  a  transferee.  Not  merely  that  they  had  a  power  to. 
reject  an  improper  person,  but  that  it  was  their  duty  to  do  so,  and  that 
they  neglected  this  duty.  Moreover,  that  the  company  had  carried  on  busi- ' 
ness,  and  incurred  liabilities,  after  Mann  had  ceased  to  be  on  the  register 
of  shareholders,  and  that  the  company  are^jiQGsequently  estopped  from 
saying  that  this  transfer  was  a  nullity.  • 

I  think  that  this  argument  cannot  be  sustained ;  and  the  answer  to  the 
following  question  shows  that  this  is  so.  Was  there  any  greater  or  prior 
duty  cast  upon  the  company  of  inquiring  whether  Mann's  transferee  was 
a  proper  person,  than  upon  Mann,  the  transferor  himself,  of  so  doing? 
Both  Mann  and  the  company  took  it  as  a  matter  of  course  that  the  trans- 
feree was  a  proper  person ;  Mann  accepts  this  representation,  passes  it  on 
to  the  company,  and  they  act  on  the  assumption  that  Simms  was  a  proper 
person.  The  nomination  by  Parkinson  of  Simms  as  the  transferee 
amounted  to  a  representation  that  Simms  was  a  proper  person.  Surely, 
the  first  duty  of  ascertaining  that  his  transferee  was  a  proper  person  was 
cast  upon  Mann  himself.  Therefore,  I  think  that  Mann  still  remained 
a  shareholder,  and  that  this  appeal  must  be  dismissed  with  costs. ' 
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new  certificates  issued  to  him,  and  he  does  no  more.    He  thinks 
/    it  the  most  prudent  course  not  to  stir.    The  company  do  not  sue 
!    him,  but  their  application  gave  him  fair  notice  that  they  held  him 
\  liable.    I  cannot  see  any  such  laches  on  their  part  as  can  preclude 
them  from  saying  that  he  is  bound  by  that  notice.    Having  re- 
ceived that  notice,  and  done  nothing,  he  must  take  the  conse- 
quences.   I  am  of  opinion  that  the  decision  of  the  Master  of  the 
Rolls  is  right,  and  that  the  appeal  ought  to  be  dismissed. 

Selvvyn,  L.  J.  In  the  case  of  a  company  not  in  course  af 
winding-up  circumstances  like  the  present  might  give  rise  to 
questions  of  some  difficulty.  Where,  however,  a  winding-up 
order  has  intervened,  the  principle  laid  down  in  Reid's  Case,  24 
Beav.  318,  following  Litchfield's  Case,  3  De  G.  &  Sm.  141,  at 
V  once  disposes  of  the  matter.  Mann's  Case  goes  further,  and  treats 
^  the  transfer  to  the  infant  as  a  nullity ;  and  the  circimistances  of 
the  present  case  are  still  more  unfavorable  to  the  validity  of  the 
transfer.  After  the  notice  which  he  received  in  1865,  I  ^o  i^ot 
think  that  it  is  competent  to  the  appellant  to  raise  the  question  of 
laches  against  the  company. 


-/ 
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In  the  Supreme  Court  of   the   United   States,   October 
/  \  ^^  '  rjr^.-  Term,  1878. 


'^  [Reportid  in  99  United  States  Reports  628.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  is  a  bill  brought  by  Frank  F.  Case,  receiver  of  the  Cres- 
cent City  National  Bank  of  New  Orleans,  against  the  stockhold- 
ers of  that  institution,  to  pay  him  seventy  per  cent,  of  the  par 
value  of  the  stock  owned  by  them  severally  at  the  time  when  their 
respective  liabilities  were  fixed  by  its  insolvency,  without  re- 
gard to  any  pretended  transfers  of  such  stock  as  they  may  have 
attempted  to  make  after  the  insolvency  occurred.  As  to  some  of 
the  defendants  the  bill  was  dismissed;  as  to  others,  a  decree 
was  rendered  conformably  to  the  prayer  of  the  bill,  and  a  writ  of 
execution  awarded  against  them  and  their  property  to  enforce 
the  payment  of  the  sums  adjudged  to  be  due  by  them  respective- 
ly. Among  the  defendants  against  whom  the  decree  was  ren- 
dered was  the  Germania  National  Bank  of  New  Orleans,  Alcus, 
Scherck  &  Autey,  The  Crescent  Mutual  Insurance  Company^ 
and  Benjamin  J.  West.    They  thereupon  appealed  here. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Thomas  /.  Durant  for  the  appellants. 
Charles  Case  for  the  appellee. 
Strong,  J.,  delivered  the  opinion  of  the  court. 
The  Crescent  City  National  Bank  of  New  Orleans  was  organ- 
ized under  the  National  Banking  law  of  1871 .     On  the  13th  of  Feb- 
ruary, 1873,  its  London  correspondents  failed,  and  the  bank  lost 
heavily  by  the  failure — nearly  the  entire  amount  of  its  capital. 
This  loss  was  almost  immediately  known  in  the  community  where 
the  institution  was  located,  and  necessarily  affected  its  credit.    On 
the  14th  of  March,  1873,  payment  of  checks  drawn  upon  it  by  its 
depositors  was  suspended,  and  on  the  17th  of  the  same  month  its 
circulating  potes  went  to^protest. 

In  reference  to  the  alleged  ownership  by  the  Germania  Bank 
(one  of  the  appellants)  of  shares  in  the  Crescent  City  Bank,  the 
facts  appear  to  be  as  follows :    On  the  fourteenth  3ay  of  Decem- 
ber, 1872,  it  loaned  to  Phelps,  McCuUough  &  Co.  $14,000   on 
note  of  the  firm  dated  Dec.  7,  1872,  payable  in  ninety  days,  and  to 
secure  the  pajrment  of  the  loan  the  borrowers  pledged  to  the  bank 
one  hundred  shares  of  the  stock  of  the  Crescent  City  Bank,  with 
power,  on  non-payment  of  the  note,  to  dispose  of  the  stock  for 
cash,  at  public  or  private  sale,  without  recourse  to  legal  proceed- 
ings, and  to  this  end  to  make  transfers  on  the  books  of  the  cor- 
poration whose  stock  it  was.     At  the  same  time  a  power  of  at- 
torney was  given  to  Mr.  Roehl,  empowering  him  to  transfer  the 
stock  to  the  Germania  Bank,  of  which  he  was  cashier.    The  note 
fell  due  on  the  loth  of  March,  1873,  and  was  not  paid,  and  on  that 
dayatransfer  of  the  one  hundred  shares  to  the  Germania  Bank  was 
made  on  the  transfer  books  of  the  Crescent  City  Bank.    The  Ger-  '      7  L 
mania  then  caused  sev£nly-si;x  of  the  shares  to  be  transferred  to 
William  A.  V^dq,  one  of  its  clerks,  and  on  the  next  day  trans- 
ferred to  him  the  remainder.    It  has  ever  since  stood  in  his  name. 
Waldo  acquired  by  the  transfer  no  beneficial  interest  in  the  stock, 
and  there  was  an  understanding  between  him  and  the  officers  of 
the  bank  that  he  should  r^\ran^ft^r  I'f  af  thf^^*  rf^gn^Qfr     The  cash- 
ier has  testified  in  answer  to  the  question,  "Was  not  the  transfer 
made  (to  Waldo)  with  the  view  to  avoid  the  liability  under  the 
National  Bank  Act  in  case  of  suspension  of  the  Crescent  City 
Bank? "  that  it  was  not  exactly  in  that  way.    "  We  simply  trans- 
ferred." says  he,  "  because  we  are  not  in  the  habit  of  holding  any 
bank  stock.    We  did  not  want  to  have  any  bank  stock  in  our 
name.    That  was  the  object"     When  further  asked  whether  he 
^was  well  aware  of  the  fact  that  the  stockholders  of  national  banks 
i^ere  liable  to  contribute  to  the  payment  of  their  debts  in  case  of 
insolvency,  he  replied  in  the  affirmative.    When  asked  whether 
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he  did  not  have  that  in  contemplation  at  the  time  of  this  trans- 
fer, he  answered,  "  That  may  be  one  of  the  reasons  why  we  did 
not  want  to  own  any  stock."  And  when  further  asked,  "  Was 
not  that  one  of  the  principal  motives  of  this  transfer  to  Waldo?  " 
his  reply  was,  "  Yes." 

From  this  testimony,  as  well  as  from  other  in  the  record,  it  is 

1  evident  that  Waldo  held  the  stock  as  a  cover  for  the  Germania 

Bank;  that  notwithstanding  the  transfer  to  him,  it  remained  sub- 

I  ject  to  the  bank's  control,  and  that  the  transfer  to  him  was  made 

to  evade  the  liability  of  the  true  owners.     It  was  not  a  sale.    The 

bank  continued  after  it  was  made  a  pledgee  with  the  legal  title 

i  in  itself  or  in  its  representative,  and  Phelps,  McCuUough  &  Co- 

I  were  no  longer  the  owners. 

Such  being  the  facts  of  the  case,  there  can  be  no  serious  con- 
troversy respecting  the  principles  of  law  applicable  to  them. 
It  is  thoroughly  established  that  one  to  whom  stock  has  been 
I  transferred  in  pledges  or  as  collateral  security  for  money  loaned, 
I  and  who  appears  on  the  books  of  the  corporation  as  the  owner 
\  of  the  stock,  is  liable  as  a  stockholder  for  the  benefit  of  creditors. 
We  so  held  in  Pullman  v,  Upton,  96  U.  S.  328;  and  like  decis- 
ions abound  in  the  English  courts,  and  in  numerous  American 
cases,  to  some  of  which  we  refer:  Adderly  v.  Storm,  6  Hill  (N. 
Y.),  624;  Roosevelt  v.  Brown,  11  N.  Y.  148;  Holyoke  Bank  v, 
Burnham,  11  Cush.  (Mass.)  183;  Magruder  v.  Colston,  44  Md. 
349;  Crease  v,  Babcock,  10  Mete.  (Mass.)  525;  Wheelock  v,  Kost, 
yj  IlL  296;  Empire  City  Bank,  18  N.  Y.  199;  Hale  v.  Walker,  31 
Iowa,  344.  For  this  several  reasons  are  given.  One  is,  that  he 
is  estopped  from  denying  his  liability  by  voluntarily  holding  him- 
self out  to  the  public  as  the  owner  of  the  stock,  and  his  denial  of 
ownership  is  inconsistent  with  the  representations  he  has  made ; 
another  is,  that  by  taking  the  legal  title  he  has  released  the  former 
owner;  and  a  third  is,  that  after  having  taken  the  apparent  own- 
ership and  thus  become  entitled  to  receive  dividends,  vote  at  elec- 
tions, and  enjoy  all  the  privileges  of  ownership,  it  would  be  in- 
equitable to  allow  him  to  refuse  the  responsibilities  of  a  stock- 
holder. This  subject  is  well  treated  in  Mr.  Thompson's  recently 
\  published  work  on  "The  Liability  of  Stockholders,"  where  may- 
be found  not  only  a  full  collection  of  authorities,  but  a  careful 
analysis  of  what  the  authorities  contain.    Vide  c.  13. 

When,  therefore,  the  stock  was  transferred  to  the  Germania 
Bank,  though  it  continued  to  be  held  merely  as  a  collateral  se- 
curity, the  bank  became  subject  to  the  liabilities  of  a  stockholder, 
and  the  liability  accrued  the  instant  the  transfer  was  made.  At 
that  instant  the  liability  of  Phelps,  McCullough  &  Co.  ceased. 
We  have,  then,  only  to  inquire  whether  the  bank  succeeded   in 


1 


.  VII-]  NATIONAL  BANK  V.  CASE.  1 1 89 

throwing  off  that  liability  by  its  transfer  to  its  clerk,  Waldo.    It 
certainly  did  not  thereby  divest  itself  of  its  substantial  ownership. 
It  is  not  every  transfer  that  releases  a  stockholder  from  his  re- 
sponsibility as  such.     While  it  is  true  that  shareholders  of  the 
stock  of  a  corporation  generally  have  a  right  to  transfer  their 
shares,  and  thus  disconnect  themselves  from  the  corporation  and 
from  any  responsibility  on  account  of  it,  it  is  equally  true  that 
there  are  some  limits  to  this  right.     A  transfer  ion  Ihe  mere  pur- 
pose of  avoiding  his  liability  tO  ^hp  rnmpany_f)r  jfg  creditors  is 
fraudulent  and  void,  and  he  remains  still  liable.     The    English 
cases,  it  is  admitted,  give  effect  to  such  transfers,  if  they  are  made 
(as  it  is  called)  "out  and  out;''  that  is,  completely,  so  as  to  divest 
the  transferrer  of  all  interest  in  the  stock.    But  even  in  them  it  is 
held  that  if  the  transfer  is  merely  colorable,  or,    as    sometimes 
coarsely  denominated,  a  shatn— if,  in  fact,  the  transferee  is  a  mere 
tool  or  nominee  of  the  transferrer,  so  that,  as  between  themselves, 
there  has  been  no  real  transfer,  "  but  in  the  event  of  the  company 
becoming  prosperous  the  transferrer  would  become  interested  in 
the  profits,  the  transfer  will  be  held  for  naught,  and  the  transferrer 
will  be  put  upon  the  list  of  contributories."    Williams'  Case,  Law 
Rep.  9  Eq.  225,  note,  where  the  transfer  was,  as  in  the  present 
case,  made  to  a  clerk  of  the  transferrer  without  consideration; 
Payne's  Case,  id.  223 ;  Kintrea's  Case,  Law  Rep.  5  Ch.  95.     See 
also  Lindley  on  Partnership  (2d  ed.),  p.  1352;  Chinnock's  Case, 
I  Johns.  (Eng.)  Ch.  714-;  Hyams'  Case,  i  De  G.,  F.  &  J.  75; 
Budd's  Case,  3  id.  296.     The  American  doctrine  is  even  more 
stringent.     Mr.  Thompson  states  it  thus,  and  he  is  supported  by 
the  adjudicated  cases:     "A  transfer  of  shares  in  a  failing  corpora- 
tion, made  by  the  transferrer  with  the  purpose  of  escaping  his  lia- 
bility as  a  shareholder,  to  a  person  who,  from  any  cause,  is  in- 
capable of  responding  in  respect  to  such  liability,  is  void  as  to  the 
creditors  of  the  company  and  as  to  other  shareholders,  although 
as  between  the  transferrer  and  the  transferee  it  was  out  and  out." 
Nathan  v.  Whitlock,  9  Paige  (N.  Y.)  152 ;  McClaren  v,  Franciscus, 
43  Mo.  452;  Marcy  z\  Clark,  17  Mass.  329;  Johnson  v.  Laflin,  by 
Dillon,  J.,  6  Cent.  Law  Jour.  131. 

The  case  in  hand  does  not  need  the  application  of  so  rigorous  a 
doctrine.  While  the  evidence  establishes  that  the  Crescent  City 
was  in  a  failing  condition  when  the  transfer  to  Waldo  was 
made,  and  leaves  no  reasonable  doubt  that  the  Germania  Bank 
knew  it  and  made  the  transfer  to  escape  responsibility,  it  estab- 
lishes much  more.  The  transfer  was  not  an  out  and  out  transfer. 
The  stock  remained  the  property  of  the  transferrer.  Waldo  was 
bound  to  retransfer  it  when  requested,  and  all  the  privileges  and 
possible  benefits  of  ownership  continued  to  belong  to  the  bank. 
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I  No  case  holds  that  such  a  transfer  relieves  the  transferrer  from 
t  his  liability  as  a  stockholder.  We  are,  therefore,  compelled  to 
rule  that  the  decree  of  the  Circuit  Court  against  the  Germania 
Bank  was  correct.  Its  case,  no  doubt,  is  a  hard  one;  but  it  is  not 
in  our  power  to  give  relief  without  a  sacrifice  of  the  well-estab- 
lished rules  of  law  and  equity  both  in  this  country  and  in  Eng- 
land. 

\     There  is  nothing  in  the  argument  on  behalf  of  the  appellant 

^hat  the  bank  was  not  authorized  to  make  a  loan  with  the  stock 

^f  another  bank  pledged  as  collateral  security.    That  is  an  ordi- 

jnary  mode  of  loaning,  and  there  is  nothing  in  the  letter  or  spirit 

/  of  the  National  Banking  Act  that  prohibits  it.     But  if  there  were, 

I  the  lender  could  not  set  up  its  own  violation  of  law  to  escape  the 

J  responsibility  resulting  from  its  illegal  action. 

In  support  of  the  other  appeals  which  were  taken  from  the  de- 
cree of  the  court  below,  no  argument  has  been  submitted,  and 
they  require  only  brief  remarks. 

Alcus,  Scherck  &  Autey,  in  their  first  answer  to  the  bill,  after 
setting  forth  several  matters  perfectly  immaterial,  admit  that  they 
were  at  one  time  the  owners  of  seventy  shares  of  the  stock  of  the 
Crescent  City  National  Bank,  but  aver  that  on  the  [blank]  day  of 
[blank],  1873,  they  sold  them  all  to  one  Julius  Fox,  a  white  per- 
son, about  twenty-one  years  old,  and  a  clerk  by  occupation;  that 
the  price  paid  to  them  by  Fox  for  the  stock  was  five  dollars,  and 
that  they  never  offered  to  Fox  any  money  or  other  valuable  con- 
sideration or  promise  to  induce  him  to  accept  the  stock.  The  ut- 
ter worthlessness  of  this  as  a  defense  sufficiently  appears  in  what 
we  have  said  respecting  the  appeal  of  the  Germania  Bank.  Sub- 
sequently, what  is  called  a  supplemental  and  amended  answer  was 
filed,  quite  inconsistent  with  the  one  first  made.  It  admits  the 
ownership  of  the  stock  by  the  respondents  at  the  time  of  the 
bank's  insolvency  and  suspension,  and  merely  denies  any  unlaw- 
ful confederacy.  That  no  defense  was  shown  by  this  supple- 
mental answer  we  need  spend  no  time  to  prove. 

The  only  material  averment  in  the  answer  of  the  Crescent  Mu- 
tual Insurance  Company  was,  in  substance,  that  they  had  owned 
shares  of  the  stock  of  the  Crescent  City  Bank  before  it  became 
a  national  bank,  and  that  though  the  State  bank  had  become 
a  national  bank  with  their  consent,  and  they  had  received  divi- 
dends, they  had  not  received  new  certificates.  The  stock  ledgers 
of  the  bank,  however,  show  that  one  hundred  and  thirty  shares 
stood  in  their  name  when  the  bank  failed,  and,  therefore,  taking- 
their  averment  to  be  true,  it  is  impossible  to  find  any  reason  why 
they  are  not  subject  to  the  liabilities  of  stockholders. 

The  appeal  of  Benjamin  J.  West  is  equally  without  merit.     It 
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was  admitted  by  his  answer  and  proved  by  his  own  testimony 
that  on  the  13th  of  March,  1873,  the  day  before  the  bank  ceased 
paying  its  depositors,  he  was  the  owner  of  fifty-eight  shares 
of  its  stock.  On  that  day  he  transferred  it  to  one  Vincent,  whom 
he  describes  as  a  white  man,  about  thirty-five  years  old,  a  sales- 
man by  trade,  for  the  price  of  about  ten  dollars  a  share.  Nothing 
more  than  the  testimony  of  Mr.  West  himself  is  needed  to  show 
that  this  is  what  is  called  in  the  English  books  a  sham  sale,  made 
to  conceal  his  liability.  Vincent  was  West's  clerk  at  the  time, 
and,  so  far  as  it  appears,  without  any  pecuniary  responsibility. 
No  certificate  of  the  stock  was  issued  to  him.  He  paid  nothing 
at  the  time  of  the  alleged  transfer,  and  never  has  paid  anything 
since.  He  gave  no  note  or  other  written  acknowledgment  of 
indebtedness,  and  West  continued  to  pay  his  salary  as  a  clerk  six 
or  eight  months  after  the  transfer,  without  deducting  anything 
for  the  price  of  the  stock.  Indeed,  the  price  of  the  stock  was 
never  charged  against  Vincent  in  West's  books.  Add  to  this  the 
fact  plainly  visible  in  his  testimony,  that  the  alleged  transfer  was 
made  when  Mr.  West  had  become  alarmed  about  the  condition 
of  the  bank,  and  nothing  more  is  needed  to  show  that  it  was  in- 
operative, as  against  the  creditors  of  the  bank,  according  to  the 
doctrine  of  the  cases  hereinbefore  cited. 

There  are  some  other  averments  in  the  answer  of  the  appel- 
lants of  which  it  is  hardly  necessary  to  say  anything.  Former  de- 
cisions of  this  court  have  ruled  that  the  determination  of  the 
Comptroller  of  the  Currency  and  his  order  to  the  receiver  are  con- 
clusive of  the  extent  to  which  the  liability  of.  stockholders  of  in- 
sohent  banks  may  be  enforced  in  suits  against  such  stockholders. 

Decree  affirmed. 


BOWDEN  V.  JOHNSON. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1882. 

[Reported  in  107  United  States  Reports  251.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 
The  case  is  stated  in  the  opinion  of  the  court. 
John  A,  7.  Creswell  for  the  appellant. 
Thomas  N.  McCarter  for  the  appellees. 
Blatchford,  J.,  delivered  the  opinion  of  the  court.* 

^The  opinion  is  given  in  part  only. — Ed. 
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George  E.  Bowden,  as  receiver  of  the  First  National  Bank  of 
Norfolk,  Virginia,  brought  this  suit  in  equity  against  Jacob  C. 
Johnson  and  Mrs.  B.  Valentine,  alleging,  in  the  bill,  that  John- 
son, owning  one  hundred  and  thirty  shares  of  the  capital  stock 
of  the  bank,  of  $ioo  each,  in  order  to  exonerate  himself  from 
liability  to  the  creditors  of  the  bank,  transferred  said  shares  to 
Mrs.  B.  Valentine,  on  the  books  of  the  bank ;  that  the  transfer  was 
made  without  legal  consideration,  and  with  a  view  to  such  ex- 
oneration ;  that  Mrs.  B.  Valentine  is,  and  was  known  by  Johnson, 
at  the  time  of  the  transfer,  to  be  utterly  insolvent ;  that  the  trans- 
fer was  made  with  a  view  of  defrauding  the  creditors  of  the  bank, 
and,  therefore,  was  and  is  void ;  and  that  the  plaintiff  had  been 
appointed,  by  the  Comptroller  of  the  Currency,  receiver  of  the 
bank,  and  had  been  directed  by  said  Comptroller  to  proceed  to  en- 
force the  personal  liability  of  all  persons  owning  the  capital  stock 
of  the  bank  on  the  26th  of  May,  1874,  the  day  on  which  the  bank 
failed  to  redeem  one  of  its  circulating  notes  and  was  in  default  in 
the  payment  of  its  circulating  notes  generally.  The  bill  alleges 
that  Johnson  visited  Norfolk  for  the  purpose  of  examining  into 
the  condition  of  the  affairs  of  the  bank,  and,  becoming  satisfied 
from  such  examination,  and  from  other  information  in  relation  to 
the  bank,  that  its  affairs  were  in  a  critical  condition,  as  in  fact  they 
were,  and  that  suspension  of  the  bank  was  inevitable,  returned  to 
New  York  and  immediately  thereafter  made  said  transfer.  The 
prayer  of  the  bill  is,  that  Johnson  and  Mrs.  B.  Valentine  answer 
it  on  oath ;  that  the  transfer  of  the  stock  be  set  aside ;  and  that 
Johnson  be  decreed  to  pay  to  the  plaintiff,  as  such  receiver,  the  par 
value  of  the  one  hundred  and  thirty  shares. 

The  joint  answer  of  the  defendants  admits  that  Johnson  became 
the  owner  of  the  one  hundred  and  thirty  shares  in  1869,  It  avers 
that  he  visited  Norfolk  in  November,  1873,  but  not  for  the  purpose 
of  examining  into  the  condition  and  affairs  of  the  bank.  It  de- 
nies that  he,  on  said  visit,  became  satisfied  that  the  affairs  of  the 
bank  were  in  a  critical  condition  and  that  a  suspension  of  the 
bank  was  inevitable.  It  avers  that  he  went  to  Norfolk  at  that  time 
to  inspect  a  farm  which  it  was  proposed  to  exchange  with  him  for 
said  stock.  It  denies  that  he  *'  then,  during  that  visit,  or  at  any- 
other  time,  saw  anything  in  the  condition  of  the  said  bank,"  except 
that  William  Lamb,  who  was  at  that  time  the  president  of  the  said 
bank,  and  who  went  with  Johnson  to  inspect  said  farm,  at  the  same 
time  proposed  that  Johnson  should  lend  to  the  bank  $25,000,  and 
proposed  to  secure  the  loan  by  mortgage  on  the  real  estate  of  the 
bank,  which  loan  Johnson  declined  to  make.  Johnson  admits 
that  he,  on  December  5,  1873,  sent  his  said  stock  to  the  bank,  with 
the  power  and  direction  to  have  the  same  transferred  to  Mrs.  Val- 
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entine,  but  he  denies  expressly  that  such  transfer  was  made  in 
order  to  exonerate  himself  from  liability  to  the  creditors  of  the 
bank.  The  answer  avers  that  the  actual  transfer  of  the  stock,  on 
the  books  of  the  bank,  was  delayed  for  some  time,  without  the 
knowledge  and  against  the  will  of  the  defendants.  It  denies  that 
the  transfer  of  the  stock  was  made  without  legal  consideration,  or 
with  any  view  to  exonerate  Johnson  from  liability  as  stockholder. 
It  denies  that  the  defendant  Valentine  is  or  was,  at  the  time  of 
said  transfer,  known  by  Johnson  "  to  be  utterly  insolvent,  or  that 
such  transfer  was  made  with  a  view  of  defrauding  the  creditors  " 
of  the  bank.  It  avers  that  it  is  not  true  that  Mrs.  Valentine  was, 
at  the  time  of  said  transfer,  insolvent,  or  that  said  transfer  was 
made  for  any  such  purpose  as  is  alleged  in  the  bill,  but  avers 
that  it  was  made  in  good  faith  and  for  a  valuable  and  lawful 
consideration. 

The  principal  question  in  this  case  is  as  to  the  circumstances 
attending  the  transfer  of  the  stock  to  Mrs.  Valentine.  This  ques- 
tion divides  itself  into  two  branches:  i.  The  information  which 
Johnson  had  in  regard  to  the  affairs  of  the  bank;  2.  The  real 
nature  of  the  transaction  between  Johnson  and  Mrs.  Valen- 
tine.    .    .     . 

The  conclusion  of  the  Circuit  Court  was  that  there  was  no 
bad  faith  or  fraud  in  the  transfer.     But  what  are  the   facts 
proved?    Johnson,  being  a  stockholder,  goes  to  Norfolk  and  has 
interviews  with  the  officers  of  the  bank  in  regard  to  making  a  loan 
of  $25,000  to  the  bank.    He  is  appealed  to  as  a  stockholder  to 
make  the  loan.    His  position  as  a  stockholder  involved  not  merely 
the  value  of  his  stock,  but  his  liability  for  $13,000  more.     The 
ui^nency  of  the  needs  of  the  bank  is  pressed  upon  him.    The  facts 
that  the  capital  of  the  bank  had  been  impaired,  and  that  it  had  lost 
business,  are  brought  to  his  attention.     The  bank  had  made  a 
dividend  in  July,  1870,  and  one  in  February,  1873,  ^^^  none  since. 
Can  it  be  doubted,  from  the  foregoing  testimony  and  Johnson's 
subsequent  action,  that  he  examined  into  the  affairs  of  the  bank 
sufficiently  to  satisfy  himself  that  the  failure  of  the  bank,  and  the 
loss  of  its  entire  capital  stock,  and  the  attaching  of  the  statutory 
liability  of  the  stockholders,  were  impending  in  the  near  future? 
He  was  at  Norfolk  the  last  of  November  or  the  first  part  of  De- 
cember.   Mrs.  Valentine  says  that  the  arrangement  between  her 
and  him  about  the  stock  was  made  in  December.    He  sends  the 
certificate  and  the  power  to  Lamb  on  the  sth  of  December. 
He  loses  no  time  in  assigning  his  stock.    Lamb  understood  what 
Johnson  was  doing.    He  sent  to  Cole  the  letter  from  Johnson,  and 
directed  Cole  to  inquire  as  to  Mrs.  Valentine's  responsibility.  He 
received  information  that  she  had  none,  and  that  she  was  John- 
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son's  sister.  With  that  knowledge  he  acted  as  Johnson's  attorney 
in  transferring  the  stock.  He  evidently  thought  there  was  no 
bona  fides  in  the  transfer,  for,  in  his  letter  sending  the  certificate 
to  Johnson,  although  Johnson  had  instructed  him  to  send  it  to 
Mrs.  Valentine  at  a  given  address,  he  addresses  Johnson  as  if  he 
were  still  a  stockholder.  He  refers  to  the  future  and  to  the  neces- 
sity of  doing  something  at  once,  and  to  the  prospective  worthless- 
ness  of  the  stock,  and  winds  up  with  the  sarcastic  remark  that  he 
supposes  Johnson  must  feel  an  interest  in  Mrs.  Valentine's  stock. 
Mrs.  Valentine  was  wholly  unable  to  respond  for  any  liability  as  a 
stockholder.  This  was  known  to  her  and  to  Johnson.  Johnson, 
notwithstanding  all  the  testimony  on  the  part  of  the  plaintiff,  is 
not  sworn  as  a  witness  for  himself.  It  is  worthy  of  note  that  the 
answer  does  not  set  forth  what  the  consideration  was  for  the 
transfer  to  Mrs.  Valentine.  The  bill  alleges  that  there  was  no 
legal  consideration.  The  answer  merely  avers  that  the  transfer 
was  not  without  legal  consideration,  and  that  it  was  made  in  good 
faith  and  for  a  valuable  and  lawful  consideration.  It  is  manifest 
that,  at  the  very  best,  on  Mrs.  Valentine's  evidence,  supposing  it  to 
be  entitled  to  credit,  and  on  her  statement  of  the  price  at  which  she 
took  the  stock,  there  was  only  $2500  of  consideration,  at  the  rate 
pi  $1000  a  year  for  two  years  and  a  half,  leaving  the  transfer  as 
to  eighty  shares  of  the  stock  without  consideration.  The  entire 
theorv  of  the  defense  is  that  there  was  a  sale,  and  not  that  there 
was  any  gift. 

The  provisions  of  sec.  12  of  the  act  of  June  3,  1864,  c.  106, 
which  govern  the  present  case,  are  as  follows :  "  The  capital  stock 
of  any  association  formed  under  this  act  shall  be  divided  into 
shares  of  one  hundred  dollars  each,  and  be  deemed  personal  prop- 
erty and  transferable  on  the  books  of  the  association  in  such  man- 
ner as  may  be  prescribed  in  the  by-laws  or  articles  of  association ; 
and  every  person  becoming  a  shareholder  by  such  transfer  shall, 
in  proportion  to  his  shares,  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holder  of  such  shares,  and  no  change  shall  be  made  in 
the  articles  of  association  by  which  the  rights,  remedies,  or  secur- 
ity of  the  existing  creditors  of  the  association  shall  be  impaired. 
The  shareholders  of  each  association  formed  under  the  provisions 
of  this  act,  and  of  each  existing  bank  or  banking  association  that 
may  accept  the  provisions  of  this  act,  shall  be  held  individually  re- 
sponsible, equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  association,  to  the  ex- 
tent of  the  amount  of  their  stock  therein,  at  the  par  value  thereof, 
in  addition  to  the  amount  invested  in  such  shares."  The  answer 
sets  forth  that  Johnson  became  the  purchaser  and  owner  of  the 
one  hundred  and  thirty  shares  in  1869.    As  such  shareholder,  he 
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became  subject  to  the  individual  liability  prescribed  by  the  statute. 
This  liability  attached  to  him  until,  without  fraud  as  against  the 
creditors  of  the  bank,  for  whose  protection  the  liability  was  im- 
posed, he  should  relieve  himself  from  it.  He  could  do  so  by  a 
bona  Ude  transfer  of  the  stock.  But  where  the  transferrer,  pos- 
sessed of  information  showing  that  there  is  good  ground  to  ap- 
prehend the  failure  of  the  bank,  colludes  and  combines,  as  in  this 
case,  with  an  irresponsible  transferee,  with  the  design  of  substi- 
tuting the  latter  in  his  place,  and  of  thus  leaving  no  one  with  any 
ability  to  respond  for  the  individual  liability  imposed  by  the  stat- 
ute, in  respect  of  the  shares  of  stock  transferred,  the  transaction 
will  be  decreed  to  be  a  fraud  on  the  creditors,  and  will  be  held  to 
the  same  liability  to  the  creditors  as  before  the  transfer.  He  will 
be  still  regarded  as  a  shareholder  quoad  the  creditors,  although 
he  may  be  able  to  show  that  there  was  a  full  or  a  partial  consider- 
ation for  the  transfer  as  between  him  and  the  transferee. 

The  appellees  contend  that  the  statute  does  not  admit  of  such 
a  rule,  because  it  declares  that  every  person  becoming  a  share- 
holder by  transfer  succeeds  to  all  the  liabilities  of  the  prior 
holder,  and  that,  therefore,  the  liabilities  of  the  prior  holder,  as  a 
stockholder,  are  extinguished  by  the  transfer.  But  it  was  held 
by  this  court  in  National  Bank  v.  Case,  99  U.  S.  628,  that  a  trans- 
fer on  the  books  of  the  bank  is  not  in  all  cases  enough  to  extinguish 
liability.  The  court,  in  that  case,  defined  as  one  limit  of  the  right 
to  transfer,  that  the  transfer  must  be  out  and  out,  or  one  really 
transferring  the  ownership  as  between  the  parties  to  it.  But  there 
is  nothing  in  the  statute  excluding,  as  another  limit,  that  the  trans- 
fer must  not  be  to  a  person  known  to  be  irresponsible,  and  col- 
lusively  made,  with  the  intent  of  escaping  liability,  and  defeating 
the  rights  given  by  statute  to  creditors.  Mrs.  Valentine  might  be 
liable  as  a  shareholder  succeeding  to  the  liabilities  of  Johnson,  be- 
cause she  has  voluntarily  assumed  that  position;  but  that  is  no 
reason  why  Johnson  should  not,  at  the  election  of  creditors,  still  be 
treated  as  a  shareholder,  he  having,  to  escape  liability,  perpetrated 
a  fraud  on  the  statute.  This  is  the  view  enforced  by  the  decision 
of  the  Chief  Justice  in  Davis  v.  Stevens,  17  Blatchf.  259. 

It  is  urged  that,  as  the  bill  prays  that  Johnson  may  answer  its 
allegations  on  oath,  the  answer  is  evidence  in  his  favor,  and  is  to 
be  taken  as  true,  unless  it  is  overcome  by  the  testimony  of  one 
witness  and  by  corroborating  circumstances  equivalent  to  the 
testimony  of  another  witness.  Under  the  view  we  have  taken  of 
the  case,  the  only  material  questions  which  are  controverted  are 
the  knowledge  and  intent  of  Johnson  and  the  insolvency  of  Mrs. 
Valentine,  and  the  knowledge  of  the  latter  fact  by  Johnson  at  the 
time.   Although  Johnson  executed  the  transfer  and  power  of  at- 
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tomey  on  December  5,  he  did  not  deliver  it  to  Mrs.  Valentine.  He 
sent  it  to  Lamb  for  him  to  act  as  attorney.  Mrs.  Valentine  had 
no  agency  in  it.  When  the  transfer  had  been  made  on  the  books 
of  the  bank,  and  the  new  certificate  was  made  out,  it  was  sent  to 
Johnson  on  February  14,  for  him  to  deliver  it  to  Mrs.  Valentine. 
The  letter  of  that  date  from  Lamb  to  Johnson,  which  enclosed  it, 
was  full  notice  to  Johnson  that  the  condition  of  the  bank  was 
growing  worse.  His  contract  with  Mrs.  Valentine,  if  there  was 
one,  was  not  fully  consummated  on  his  part  till  after  that.  There 
was  no  delivery  of  anything  by  him  to  her  till  after  that.  On  the 
whole  evidence,  the  intent  of  Johnson,  though  denied  in  the  an- 
swer, is  abundantly  proved,  because  the  facts  from  which  the  con- 
clusion as  to  such  intent  flows  are  satisfactorily  established,  to 
an  extent  sufficient  to  satisfy  the  rule  of  equity.  As  to  Mrs.  Val- 
entine's insolvency,  she  herself  proves  it  conclusively,  and  she 
states  facts  which  show  that  Johnson  must  have  known  it.  She 
could  give  him  nothing,  according  to  her  story,  to  answer  for  the 
$4000  balance  due  him  on  the  stock,  and  was  reduced  to  tellings 
him  he  might  consider  her  jewelry  his,  for  part  compensation. 
Under  all  these  circumstances,  the  omission  of  Johnson  to  testify 
as  a  witness  for  himself,  in  reply  to  the  evidence  against  him,  is 
of  great  weight.  This  case,  on  the  whole,  is  brought  within  the 
principle  aserted  by  Marshall,  Ch.  J.,  speaking  for  this  court  in 
Clark's  Executors  v.  Van  Riemsdyk,  9  Cranch,  153,  as  a  case 
where  the  evidence  arising  from  circumstances  is  stronger  than 
the  testimony  of  any  single  witness.  Greenleaf  states,  as  a  rule, 
that  the  sufficient  evidence  to  outweigh  the  force  of  an  answer 
may  consist  of  one  witness,  with  additional  and  corroborative  cir- 
cumstances, which  circumstances  may  sometimes  be  found  in  the 
answer  itself ;  or  it  may  consist  of  circumstances  alone,  which,  in 
the  absence  of  a  positive  witness,  may  be  sufficient  to  outweigh  the 
answer  even  of  a  defendant  who  answers  on  his  own  knowledge. 
Greenleaf  on  Evidence,  vol.  3,  sec.  289. 

It  is  contended  for  the  appellees  that  this  is  not  a  case  of  equit- 
able cognizance,  because  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.  But  the  case  is  one  of  a  transfer  of  the  legal 
title  to  the  stock,  made  to  defraud  the  creditors  of  the  bank.  The 
evidence  of  title  to  the  stock  is  the  formal  assignment  on  the  books 
of  the  bank.  This  being  a  bill  for  discovery  as  well  as  relief,  and 
the  fraudulent  transfer  being  good  between  the  parties,  and  only 
voidable  at  the  election  of  the  plaintiff,  it  is  clear  that  equity  has 
jurisdiction  to  set  it  aside  and  enforce  the  liability  of  the  trans- 
ferrer.    .    ,    • 
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SAMUEL  H.  MELVIN  et  al.  v.  THE  LAMAR  INSURANCE 

COMPANY  et  al. 

In  the  Supreme  Court  of  Illinois,  September  Term,  1875. 

[Reported  in  80  Illinois  Reports  446.] 

Writ  of  Error  to  the  Superior  Court  of  Cook  County; 
Murphy,  J.,  presiding. 

The  bill  of  complaint  in  this  case  was  exhibited  on  the  31st  of 
July,  1873,  by  the  complainants,  as  stockholders  in  the  Lamar  In- 
surance Company,  of  Chicago,  on  behalf  of  themselves  and  all 
others  similarly  situated,  against  the  company,  William  H.  W. 
Cushman,  Isaac  N.  Hardin,  and  others. 

It  charges,  in  substance,  that  the  officers  of  the  company,  and 
Cushman  &  Hardin,  who  were  bankers,  in  Chicago,  were  guilty 
of  collusion  and  fraudulent  conduct  prejudicial  to  the  rights  and 
interests  of  the  other  stockholders,  more  especially  in  this :  that 
Cushman  &  Hardin  having,  in  September,  1869,  subscribed  for 
and  taken  a  large  amount  of  the  shares  of  said  company,  to  wit, 
5500  shares,  and  paid  for  the  same  in  the  usual  way,  were  after- 
ward permitted  to  and  did  surrender  all  of  said  shares,  and  with- 
draw from  the  company  all  the  money  and  assets  which  had  been 
paid  by  them  therefor;  that  they  were  at  the  time  officers  of  the 
company,  Cushman  being  the  treasurer,  and  Hardin  vice-presi- 
dent; and  that  their  acts  were  in  bad  faith  toward  the  other 
stockholders;  that  in  addition  to  the  money  and  assets  ($110,000) 
so  withdrawn  by  Cushman  &  Hardin  upon  the  surrender  of  their 
stock,  they  also  withdrew  the  further  sum  of  $70,000  from  the 
assets  of  the  company  and  appropriated  the  same  to  their  own 
use;  that  judgments  were  recovered  against  the  insurance  com- 
pany, and  executions  being  returned  unsatisfied,  a  receiver  of  the 
company  was  appointed  under  a  creditor's  bill  filed  against  the 
company  and  others;  that  the  terms  of  payment  for  stock,  as  pro- 
vided by  the  by-laws  of  the  company,  were  5  per  cent  cash,  and  15 
per  cent  in  three  equal  instalments,  in  three,  six  and  nine  months 
fromdate  of  subscription;  the  remaining  80  per  cent  being  includ- 
ed in  what  is  called  a  stock  note,  subject  to  payment  upon  calls 
madebytheboardofdirectors;that  the  receiver, under  order  of  the 
court,  had  made  a  call  of  20  per  cent,  upon  the  stockholders,  but 
that  he  ignored  Cushman  &  Hardin  as  stockholders  for  the  5500 
shares  which  had  been  issued  to  them,  and  their  liability  to  re- 
fund the  moneys  withdrawn  by  them  from  the  company;  that 
there  is  a  large  amount  of  the  first  instalment  of  20  per  cent,  un- 
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paid  upon  stock  subscriptions;  that  others  of  the  defendants  have 
moneys  belonging  to  the  company,  and  that  all  these  sums,  in- 
cluding the  moneys  withdrawn  by  Cushman  &  Hardin,  ought  to 
be  collected  and  applied  to  the  payment  of  the  debts  before  re- 
sort is  had  to  an  assessment  upon  the  stock. 

The  prayer  of  the  bill  is  that  Cushman  &  Hardin  be  required 
to  refund  the  money  withdrawn  by  them,  and  that  they  be  com- 
pelled to  take  the  position  of  stockholders  in  respect  to  the  5500 
shares  of  stock  which  they  surrendered,  etc. 

Cushman  &  Hardin's  answer  claims  that  the  money  by  them 
withdrawn  from  the  company  was  in  payment  of  a  loan;  that  they 
only  held  the  5500  shares  as  security,  upon  which  they  advanced 
the  $1 10,000;  that  the  $70,000  withdrawn  by  them  was  also  a  loan ; 
and  they  make  an  exhibit  to  their  answer  a  copy  of  the  con- 
tract, under  which  they  received  the  5500  shares,  and  paid  the 
$110,000  in  money  and  securities  to  the  company.  They  also 
claim  that  the  stockholders,  at  a  meeting  in  May,  1871,  ratified 
and  confirmed  the  action  of  the  officers  and  directors  of  the  com- 
pany, including  the  surrender  of  stock  and  withdrawal  of  moneys, 
and  that  a  committee  of  the  stockholders  at  that  meeting  fully  re- 
leased and  discharged  them  from  all  liability  in  respect  to  the 
transactions  complained  of  in  the  bill. 

Exhibit  A,  before  mentioned,  of  the  answer  of  Cushman  & 
Hardin,  commences  by  reciting  that  the  Lamar  Insurance  Co. 
began  business  relying  upon  sale  of  its  stock  for  a  supply  of  cap- 
ital to  insure  payment  of  its  losses,  and  has  up  to  date  sold  about 
$550,000 ;  that  its  liabilities  are  about  $6000,  and  its  assets  from 
stock  subscriptions,  now  being  paid  and  falling  due  within  nine 
months,  are  about  $80,000;  that  the  Auditor  requires  of  the  com- 
pany the  ownership  of  $100,000  in  acceptable  securities,  and  that, 
although  his  demand  is  unlawful  and  could  be  successfully  re- 
sisted, yet  litigation  would  ruin  the  credit  of  the  company,  and 
they  have  concluded  to  sell  stock  to  enable  them  to  comply  with 
the  Auditor's  requirements;  that  Cushman  &  Hardin,  bankers 
of  Chicago,  have  been  induced  to  advance  means  to  enable  the 
company  to  comply  with  the  law.  The  contract  then  proceeds: 
"Now,  therefore,  this  contract,  made  this  i6th  day  of  September, 
A.  D.  1869,  between  the  Lamar  Insurance  Company,  by  Leonard 
Swett,  its  president,  party  of  the  first  part,  and  Messrs.  Cushman 
&  Hardin,  party  of  the  second  part,  witnesseth,  that  the  party 
of  the  second  part  does  hereby  agree  to  subscribe  for  and  pur- 
chase 5500  shares  of  the  capital  stock  of  said  company,  and  to 
pay  therefor  to  said  party  of  the  first  part  the  sum  of  $550,000,  as 
follows,  to  wit:  $35,000  in  cash,  and  $75,000  in  such  first  mort- 
gage or  other  securities  indorsed  by  the  said  Cushman  &  Hardin 
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as  shall  be  acceptable  to  the  Auditor  of  the  State  of  Illinois,  and 
such  as  shall  be  accepted  by  said  Auditor  as  a  proper  security  to 
be  held  by  said  company  to  insure  the  payment  of  its  policies,  and 
in  compliance  with  the  General  Insurance  Law  of  the  State  of  Il- 
linois, and  the  remaining  80  per  cent,  of  said  stock  not  paid  as 
aforesaid  shall  be  subject  to  a  call  of  the  stockholders  of  said  com- 
pany, under  its  charter  and  by-laws. 

"And  whereas,  in  the  ordinary  course  of  the  sales  of  its  cap- 
ital said  company  exacts  a  payment  of  5  per  cent.,  and  receives 
the  bond  of  the  stockholders  without  security  for  the  remaining 
15  per  cent,  in  three,  six  and  nine  months,  it  is  hereby  agreed  be- 
tween the  parties  hereto  that  in  consideration  of  the  aforesaid 
subscription  and  the  prompt  payment  of  the  20  per  cent,  as  afore- 
said, said  company  will  pay  said  Cushman  &  Hardin  the  sum  of 
$11,000,  which  payment  shall  be  in  20  per  cent,  paid  stock,  at  i^ 
per  cent  discount,  being  considered  the  cost  of  selling  the  same, 
and  80  per  cent  upon  the  same  being  subject  to  the  call  of  the 
stockholders  aforesaid.  That  is,  in  payment  of  said  $11,000  said 
company  agrees  to  issue  to  said  Cushman  &  Hardin  591  shares 
of  said  stock,  with  20  per  cent,  paid  and  $25  in  cash. 

"And  whereas,  the  said  subscription  may  be  larger  than  said 
Cushman  &  Hardin  may  desire  to  hold  permanently,  and  where- 
as, the  said  company  have  the  authority  under  their  charter  to  is- 
sue and  sell  five  millions  of  its  capital  stock,  and  are  now  selling 
the  same  at  the  rate  of  2000  shares  a  month,  it  is  hereby  agreed 
by  and  between  the  parties  hereto  that  at  the  expiration  of  one 
year  from  this  date,  at  the  election  and  request  of  said  Cushman 
&  Hardin,  the  said  company  shall  resell  and  place  in  the  hands 
of  other  purchasers  such  portion  of  the  stock  hereby  subscribed 
for  and  purchased  as  the  parties  of  the  second  part  shall  desire, 
and  without  any  expense  to  said  Cushman  &  Hardin,  and  the 
said  company  hereby  guarantees  that  the  said  resale  shall  equal 
in  its  net  proceeds  the  amount  of  money  and  securities  paid  by 
said  Cushman  &  Hardin  under  this  contract,  and  in  the  event  of 
such  resale  said  company  shall  repay  to  said  party  of  the  second 
part  the  full  amount  of  money  paid  by  them  under  this  contract, 
and  shall  return  to  them  the  securities  also  paid  under  this  con- 
tract, which  shall  be  accepted  by  said  Cushman  &  Hardin  in  full 
payment  of  all  liabilities  of  said  company  to  them.  Or,  if  said 
party  of  the  second  part  shall  prefer,  said  company,  upon  demand 
at  the  expiration  of  one  year  from  the  date  hereof,  shall  repur- 
chase any  portion  of  said  stock  which  Cushman  &  Hardin  shall 
demand,  and  shall  pay  them  for  the  same  the  amount  paid  by 
said  Cushman  &  Hardin,  without  interest,  and  shall  refund  to 
them  the  securities  received  by  said  company,  in  payment  for  the 
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subscription  aforesaid,  which  sum  of  money  repaid  and  which  se- 
curities returned,  as  aforesaid,  shall  be  in  full  discharge  of  all  lia- 
bilities under  this  contract. 

"If  the  said  parties  of  the  second  part  shall  desire  to  have  re- 
sold, or  to  have  the  company  repurchase  any  portion  of  said 
stock,  less  than  the  full  amount  subscribed  for  and  purchased  as 
aforesaid,  the  said  company  hereby  agrees  to  resell  or  repur- 
chase the  amount  named  by  said  parties  of  the  second  part,  in 
which  event  the  company  shall  repay  a  ^o  rata  amount  of  the 
money  or  securities  paid  under  this  contract. 

''It  is  also  agreed  that  all  moneys  of  said  company,  as  soon 
as  received,  shall  be  deposited  with  said  Cushman  &  Hardin,  as 
bankers,  from  which  deposits  the  company  shall  check  out  what- 
ever amounts  are  necessary  to  the  successful  prosecution  of  its 
business,  and  the  surplus,  whenever  the  amount  shall  reach  $30,- 
000,  the  company  shall,  if  desirous  of  doing  so,  check  out  and  in- 
vest all  but  $10,000  in  such  securities  as  the  party  of  the  first  part 
shall  deem  for  the  best  interests  of  the  company.  Such  securities, 
when  purchased,  shall  be  deposited  with  the  treasurer  of  the  com- 
pany. 

"If,  at  the  expiration  of  one  year  from  the  date  hereof,  said 
Cushman  &  Hardin  shall  not  request  the  resale  and  repurchase 
of  said  stock,  or  some  portion  thereof,  then  said  company  shall  be 
discharged  from  all  liability  under  the  contract. 

"And  whereas,  said  company  hopes  to  be  able,  if  Cushman  & 
Hardin  desire  it,  to  repurchase  any  or  all  of  said  stock  before 
the  expiration  of  the  year  from  this  date,  it  is  therefore  agreed 
that  if  Cushman  &  Hardin  shall  desire  to  close  the  transaction  be- 
fore one  year  the  company  will  at  any  time  hereafter  take  up  any 
of  said  stock,  when  they  can,  in  small  quantities,  provided  they 
can  do  so  consistently  with  their  obligation  to  their  policy- 
holders, and  with  due  regard  to  the  proper  management  of  said 
company. 

"  In  the  event  of  a  resale  or  a  repurchase  by  the  company  of 
all  or  any  portion  of  the  stock  subscribed  for  under  this  con- 
tract, the  company  agree,  in  repaying  the  securities,  to  account 
for  any  interest  which  they  may  have  collected  upon  the  same. 
The  subscription  and  purchase  named  in  this  contract  shall  be 
made  within  ten  days  from  this  date. 

"Dated  at  Chicago,  September  17,  1869. 

(Signed)  "  Leonard  Sweet,  Pres'L 

"  Cushman  &  Hardin." 

The  memoranda  endorsed  upon  said  contract  are  to  the  follow- 
ing effect: 
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"i.  Under  date  of  September  17,  1869,  it  is  agreed,  as  part  of 
the  contract,  that  all  interest  upon  the  securities  paid  shall  accrue 
to  the  benefit  of  Cushman  &  Hardin  for  one  year,  and  if,  at  the 
end  of  the  year,  they  elect  to  keep  the  stock,  the  company  shall 
pay  to  them  all  the  interest  it  has  received  on  said  securities,  tak- 
ing the  securities  at  their  face  in  payment  for  the  stock. 

"2.  Under  date  of  May  6,  1870,  is  endorsed  a  cancellation  of 
$100,000  of  the  stock,  and  a  repayment  of  the  percentage  paid 
thereon;  also  a  modification  of  the  contract  so  as  to  give  the  com- 
pany the  option  within  the  year  to  cancel  the  stock  upon  the 
terms  and  conditions  named  in  the  contract. 

**3.  Under  date  of  October  26,  1870,  is  endorsed  a  cancellation 
of  $125,000  of  the  stock,  and  a  return  of  the  percentage  paid 
thereon;  also  an  extension  of  the  contract  for  six  months,  in  con- 
sideration of  which  the  company  agrees  to  pay  Cushman  & 
Hardin  $3459,  payable  monthly. 

*'4.  Under  date  of  April  10,  1871,  is  endorsed  a  cancellation  of 
the  remainder  of  the  stock,  and  the  repayment  to  Cushman  & 
Hardin  of  $65,000,  being  the  amount  paid  by  them  thereon. 

"5.  Without  any  date  is  the  following  endorsement:  It  is 
hereby  agreed,  as  a  part  of  this  contract,  that  the  $1 1 ,000  paid  in 
stock  shall  be  in  lieu  of  dividends  upon  the  principal  for  one  year 
from  the  date  of  this  contract/  " 

Upon  the  hearing  the  court  below  dismissed  the  bill,  and  the 
record  is  brought  into  this  court  for  the  purpose  of  asking,  es- 
pecially, a  reversal  of  the  decree  as  respects  Cushman  &  Hardin. 

John  N.  Jewett  and  Sidney  Smith  for  the  plaintiffs  in  error. 

Monroe,  Bisbee  &  Ball  for  the  defendants  in  error. 

Sheldon,  J.,  delivered  the  opinion  of  the  court. 

We  have  no  doubt  that,  under  the  written  contract  of  Sep- 
tember 17,  1869,  which  was  introduced  in  evidence  with  all  its  en- 
dorsements, Cushman  &  Hardin  were  actual  stockholders  in  the 
Lamar  Insurance  Company,  in  respect  to  the  5500  shares  of 
stock  which  were  the  subject  matter  of  the  contract,  and  that  they 
did  not  take  the  shares  merely  as  collateral  security  for  a  loan  of 
Sno,ooo,  in  money  and  securities,  as  insisted  upon  in  the  defense, 
although  the  latter  was  the  real  transaction  between  the  parties 
as  intended  by  themselves. 

The  first  clause  of  the  contract,  after  the  recitals,  is  an  abso- 
lute agreement  on  the  part  of  Cushman  &  Hardin  "  to  subscribe 
for  and  purchase  five  thousand  five  hundred  (5500)  shares  of  the 
capital  stock  of  said  company,  and  to  pay  therefor  to  said  party 
of  the  first  part  (the  Lamar  Insurance  Company)  the  sum  of  five 
hundred  and  fifty  thousand  dollars  ($550,000),  as  follows:"  The 
concluding  words  of  th^.oDntract  are,  that  "the  subscription  and 
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purchase  named  in  the  contract  shall  be  made  within  ten  days 
from  this  date."  Certificates  for  those  5500  shares  of  stock  were 
actually  issued  to  Cushman  &  Hardin,  and  they  paid  the  20  per 
cent,  in  accordance  with  the  contract.  Thereupon,  Cushman  & 
Hardin  became  the  absolute  owners  of  the  5500  shares,  under 
the  contract.  Whether  they  should  be  resold  or  repurchased 
by  the  company  was  entirely  at  the  option  of  Cushman  &  Hardin, 
and  in  no  manner  detracted  from  the  completeness  of  their  title. 
The  option  was  a  right,  secured  by  the  contract,  above  and  in  ad- 
dition to  the  absolute  title. 

Could  Cushman  &  Hardin  relieve  themselves  from  their  re- 
sponsibilities as  stockholders  by  the  surrender  and  cancellation 
of  the  certificates  of  stock  and  the  repayment  by  the  company  of 
their  advances  thereon,  without  consent  of  the  other  stockhold- 
ers? 

The  Lamar  Insurance  Company  was  incorporated  in  1865,  but 
the  first  stock  subscribed  was  in  1869.  Its  assets  being  insuffi- 
cient to  authorize  it  to  do  business  under  the  General  Insurance 
Law  of  1869,  the  Auditor  demanded  that  the  company  should 
have  $100,000  in  acceptable  securities  and  assets,  and,  althoug^h 
the  company  disputed  the  right  of  the  Auditor  to  make  this  de- 
mand, and  claimed  exemption  from  the  operation  of  the  law  of 
1869,  in  order  to  avoid  litigation,  as  alleged,  the  company  con- 
cluded to  comply  with  the  demand.  It  appears,  too,  from  testi- 
mony in  the  case,  that  there  was  difficulty  in  selling  stock  in  the 
country  without  the  Auditor's  certificate.  It  seems  the  only 
means  the  company  had  for  raising  the  further  assets  demanded 
by  the  Auditor  was  by  a  sale  of  its  capital  stock.  Resort  was  had 
to  Cushman  &  Hardin,  and  the  arrangement  of  September  17, 
1869,  was  entered  into. 

The  stock  taken  by  Cushman  &  Hardin  under  that  arrange- 
ment enabled  the  company  to  comply  with  the  Auditor's  demand 
and  procure  his  certificate  and  authority  to  do  business.  Mr. 
Brinkerhoflf,  superintendent  of  the  insurance  department,  in  the 
office  of  the  Auditor,  says  that  whilst  he  was  examining  into 
the  condition  of  the  company  at  that  time  the  president  of  the 
company  and  Hardin  both  assured  him  that  the  assets  shown  to 
him  were  the  bona  Me  assets  of  the  company,  and  that  stock  was 
issued  to  Cushman  &  Hardin  in  payment  for  the  securities.  The 
certificates  of  stock  were  exhibited  to  him.  The  Auditor's  certifi- 
cate bears  date  October  4,  1869,  ^ind  was  made  part  of  a  circu!r/ 
shortly  thereafter  issued  by  the  company,  in  which  it  is  stated  that 
the  subscribed  capital  is  $1,021,000,  and  the  paid-up  capital  $141,- 
800.  Mr.  BrinkerhofFs  certificate  is  also  included,  showing  t'* 
assets  of  the  company  to  be  $210,518.58,  which  must  have  in- 
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eluded  the  money  and  assets  furnished  by  Cushman  &  Hardin. 
A  letter  of  the  president  of  the  company  to  Phillips,  who  was  the 
agent  of  the  company  at  Danville,  under  date  of  December  29, 
1869,  ^°d  which  was  certified  to  by  Cushman  &  Hardin  as  cor- 
rect, and  which  would  appear  to  be  a  circular  letter  to  be  sent 
to  the  agents  of  the  company,  was  in  evidence,  and  in  that  the 
sales  of  stock  are  set  down  at  $633,000  for  the  month  of  Septem- 
ber, 1869,  which,  of  course,  must  have  included  the  5500  shares  to 
Cushman  &  Hardin.  Several  persons,  among  them  Vandewater, 
one  of  the  complainants,  who  subscribed  for  stock  subsequent  to 
September  17,  1869,  testify  that  Cushman  &  Hardin  were  repre- 
sented to  be  large  stockholders  at  the  time  they  subscribed  for 
their  stock. 

Thomas,  one  who  so  subscribed,  says  that  Cushman  himself 
stated  to  him  that  he  had  something  like  $500,000  of  the  stock, 
although  Cushman  denies  this  in  his  testimony. 

There  were  subscriptions  made  to  the  stock  of  the  company 
after  September  17,  1869,  ^^  21"  amount  exceeding  $1,200,000. 

This,  then,  is  the  condition  of  Cushman  &  Hardin  in  respect  to 
these  5500  shares.  Certificates  of  stock  were  issued  to  them 
in  the  usual  form,  and  it  so  appeared  upon  the  books  of  the  com- 
pany. The  exhibition  and  representation  of  the  certificates  as 
b(ma  Me  certificates,  and  of  the  assets  as  bona  fide  assets,  enabled 
the  company  to  obtain  the  Auditor's  certificate. 

Cushman  &  Hardin  held  themselves  out,  and  allowed  others 
to  represent  them,  as  stockholders  for  that  amount,  or  that  their 
stock  was  a  part  of  the  subscribed  stock  of  the  company.  There- 
afterward  subscriptions  to  the  stock  company  were  made  to  a 
large  amount. 

The  persons  thus  subscribing  had  no  reason  to  suspect  that  the 
stock  taken  by  Cushman  &  Hardin  stood  upon  any  different 
footing  from  that  which  they  received.  They  had  a  right  to  sup- 
pose that  the  20  per  cent,  upon  these  5500  shares  had  been  paid  in, 
to  remain  permanent  assets  of  the  company  for  the  pa)rment  of  its 
debts,  and  that  the  remaining  80  per  cent,  was,  equally  with  the 
80  per  cent,  of  the  stock  for  which  they  "subscribed,  liable  to  be 
called  in  to  supply  any  deficiency. 

All  subscriptions  are  presumably  upon  the  same  basis,  and  all 
shares  entitled  to  the  same  benefits  and  subject  to  the  same  bur- 
dens. In  the  subscription  of  each  person  every  other  subscriber 
has  a  direct  interest. 

There  purported  here  to  have  been  a  large  amount  of  stock 
taken,  whereas,  in  fact,  there  was  really  no  stock  taken — the  issue 
of  the  shares  to  Cushman  &  Hardin  being  coupled  with  the 
right  on  their  part  to  surrender  them  and  take  back  their  money. 
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Such  a  private  arrangement  with  an  individual  subscriber,  al- 
though it  may  not  be  intended,  is  in  law  a  fraud  upon  the  other 
subscribers;  and  such  agreement  will  be  disregarded,  and  the 
party  be  held  bound  to  all  the  responsibilities  of  a  bona  fide  sub- 
scriber. This  is  the  doctrine,  as  we  regard,  abundantly  established 
by  judicial  decisions. 

In  the  case  of  Blodgett  v,  Morrill,  20  Vt.  509,  Morrill  had  sub- 
scribed, with  others,  for  the  purpose  of  erecting  a  church  build- 
ing, upon  the  understanding  made  with  the  agent  procuring  the 
subscriptions,  that  he  should  not  be  required  to  pay,  and  he  at- 
tempted to  set  up  that  understanding  as  a  defense  to  an  action  to 
recover  the  amount  of  his  subscription,  and  the  court  say :  "Such 
contracts  are  always  void  as  to  those  persons  whose  rights  are 
attempted  to  be  affected  by  the  fraud.  Here  the  alleged  fraud  con- 
sisted in  the  alleged  agreement  not  to  enforce  the  subscription. 
.  .  .  The  rest  of  the  association  knew  nothing  of  any  such 
secret  agreement.  The  defendant  knew  the  subsequent  subscrib- 
ers were  to  be  decoyed  by  his  name.  Clearly,  then,  he  ought  to  be 
held  to  his  contract.  And  the  only  sure  mode  of  defeating  the 
contemplated  fraud  is  to  compel  the  defendant  to  do  as  he  g^ve 
the  other  members  of  the  association  to  believe  he  intended  to 
do." 

In  the  case  of  White  Mountain  R.  R.  Co.  v,  Eastman,  34  N. 
H.  124,  Eastman  subscribed  for  stock,  and  took  an  agreement  in 
writing  that  he  might  within  one  year  surrender  a  part  of  the 
shares  taken  by  him  and  be  discharged.  The  court  held  such  se- 
cret agreement  void,  as  a  fraud  upon  other  subscribers,  and  that 
among  the  subscribers  themselves  the  subscription  was  to  be 
regarded  as  an  agreement  with  every  other  subscriber  to  bear 
that  proportion  of  the  common  burden  to  which  the  subscriber 
professes  to  bind  himself  by  the  contract  which  he  holds  out  to 
them  as  his  contract  with  the  corporation. 

In  Robinson  v.  Pittsburgh  &  Connellsville  Railroad  Co.,  32 
Penn.  St  334,  it  was  held  to  be  no  defense  to  an  action  to  recover 
a  subscription  to  the  stock  of  a  railroad  company  that  it  was 
made  at  the  request  of  the  president  of  the  company,  with  the 
understanding  that  the  defendant  was  not  to  pay  for  or  hold  the 
stock  subscribed  for,  and  that  the  same  would  be  cancelled;  that 
such  an  agreement  would  be  a  fraud  on  the  company  and  on  all 
subsequent  subscribers,  and  whilst  the  defendant  might  reap  no 
advantage  from  it  he  would  be  held  to  all  the  responsibilities  of  a 
bona  Me  subscriber. 

It  was  said  in  Graff  v,  Pittsburgh  &  Steubenville  Railroad 
Co.,  31  Penn.  St.  489,  that  a  subscription  to  a  joint-stock  com- 
pany is  not  only  an  undertaking  to  the  company,  but  with  all 
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Other  subscribers,  and  if  fraudulent  as  between  the  parties,  is  to 
be  enforced  for  the  benefit  of  others  in  interest. 

In  Stanhope's  Case,  Law  Reports,  i  Chancery  Appeals,  i6i, 
the  directors  of  a  company  made  an  arrangement  with  a  share- 
holder that  on  payment  of  a  certain  sum  of  money  his  shares 
should  be  forfeited  for  non-payment  of  a  call  which  had  been 
made.  The  money  was  paid,  and  the  shares  transferred  to  the 
company.  Twelve  years  afterward  the  company  was  wound  up, 
and  two  years  later  still  an  application  was  made  to  place  the 
shareholder's  name  on  the  list  of  contributors.  The  court  held 
that  the  shareholder's  name  ought  to  be  placed  on  the  list,  as  the 
arrangement  was  not  within  the  power  of  the  directors  and  was 
a  fraud  on  the  other  shareholders ;  and  see  Mangles  v.  Grand  Col- 
lier Dock  Co.,  lo  Simons,  519;  Preston  v.  Same,  11  Simons,  327. 

"But  if  the  subscription  were  feigned  and  fraudulent,  the  sub- 
scriber, actual  or  pretended,  is  still  bound  to  comply  with  all  the 
terms  and  responsibilities  imposed  upon  him,  in  the  same  manner 
as  if  he  were  a  bona  fide  subscriber."  Per  Story,  J.,  in  Minor  v. 
The  Bank  of  Alexandria,  i  Pet.  65. 

An  agreement  giving  the  privilege  of  paying  up  a  stock  "sub- 
scription in  goods  or  otherwise,  except  in  money,  as  contem- 
plated by  the  charter,  will  be  considered  as  a  fraud  upon  other 
stockholders,  and  payment  may  be  enforced  in  money.  Hervey 
r.  Vermilion  and  Ashland  Railroad  Co.,  17  Ohio,  187;  Downie  v. 
White,  12  Wis.  176. 

This  court  said,  in  Chandler  v.  Brown,  yy  111.  335 :  "  Each 
stockholder  has  a  vested  right  in  the  contract  of  subscription 
of  every  other  stockholder." 

The  subscribed  capital  stock  of  a  corporation,  as  also  all  its 
other  property,  is  a  trust  fund  for  the  benefit  of  the  general  cred- 
itors of  the  corporation,  and  its  governing  officers  cannot  by 
agreement  with  a  stockholder  release  him  from  his  obligation  to 
pay,  to  the  prejudice  of  its  creditors,  except  by  fair  and  honest 
dealing  for  a  valuable  consideration.  Sawyer  v.  Hoag,  17  Wall. 
620;  New  Albany  v.  Burke,  1 1  id.  106.  And  no  more  can  they  do 
so,  we  conceive,  to  the  prejudice  of  stockholders.  See,  also,  Sel- 
ma  &  Tennessee  Railroad  Co.  v,  Tipton,  5  Ala.  787 ;  Ang.  and 
Ames  Corp.,  sees.  146,  535,  600,  i  Redf.  on  Railways,  206. 

It  is  insisted  by  counsel  for  defendants  in  error  that  the  au- 
thorities cited  are  distinguishable  from  the  present  case  in  that 
they  are  cases  where  the  subscription  itself  was  unconditional, 
and  it  was  sought  to  be  avoided  by  setting  up  a  collateral  agree- 
ment, either  made  by  parol  or  by  some  other  disconnected  writ- 
ing; whereas,  here,  the  conditional  character  of  the  subscription 
appears  upon  the  face  of  the  subscription  itself — the  written 
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contract  of  Sept.  17,  1869;  that  a  party  has  a  right  to  make  any 
condition  he  pleases  to  a  subscription,  provided  the  condition  is 
expressed  in  the  contract;  that  what  he  is  forbidden  to  do  is 
to  make  an  unconditional  subscription,  accompanied  by  a  secret 
stipulation,  parol  or  written.  There  would  be  more  force  in 
this  position  did  the  transaction  rest  entirely  in  the  contract  of 
Sept.  17,  1869.  Then,  the  only  evidence  of  Cushman  &  Hardin's 
connection  with  the  stock  would  show  that  they  were  only  condi- 
tionally connected  with  it,  and  it  might  plausibly  be  said  that  sub- 
sequent subscribers  for  stock  could  not  be  deceived  or  misled 
thereby.  But  there  is  more  than  that  contract.  There  were  cer- 
tificates of  stock  issued  in  the  usual  form,  and  it  so  appeared  upon 
the  books  of  the  company. 

Here  were  the  evidences  of  the  right  in  the  stock.  They  were 
unaccompanied  by  any  sign  of  a  condition.  They  showed  the 
stock  taken  to  be  real,  bona  Ade,  absolute  stock — ^the  same  as  all 
other  issues  of  shares  of  stock.  It  is,  we  think,  upon  these  latter 
evidences,  the  certificates  of  stock  and  the  books  of  the  company 
showing  their  issue,  that  others  would  be  entitled  to  rely  and  rest 
upon,  as  showing  the  character  of  the  stock  taken;  and  that  they 
should  not  be  held  bound  to  go  back  and  take  notice  of  an  ante- 
cedent individual  contract  existing  between  the  directors  of  the 
company  and  the  takers  of  the  shares.  This  being  so,  there 
would  be  here  the  same  evil — the  liability  to  be  misled  and  de- 
ceived by  these  unconditional  certificates  of  stock,  and  their  so 
appearing  on  the  books  of  the  company — as  there  is  in  the  case 
where  there  is  but  a  mere  subscription,  and  the  unconditional 
subscription  is  accompanied  by  a  separate,  collateral  agreement 
qualifying  it.  The  absolute  character  of  the  certificates  of  stock 
is  sought  to  be  qualified  by  a  separate  individual  contract,  in  the 
same  manner  that  in  the  other  case  an  unconditional  subscription 
of  stock  is  attempted  to  be  qualified  by  a  separate  collateral  agree- 
ment. The  qualifying  agreement  would  seem  to  be  of  as  secret  a 
nature  in  the  one  case  as  the  other. 

We  must  think  that  this  case  is  brought  within  the  pnnciple 
of  the  authorities  referred  to,  so  as  to  render  them  applicable  and 
of  controlling  effect. 

It  is  said  that  the  subscriber  to  the  stock  of  an  organized  com- 
pany is  bound  to  know  the  state  of  the  records  of  the  company; 
and  that  every  person  who  subscribed  here  was  bound  to  know 
what  this  contract  of  September  17,  1869,  was.  The  record  book 
of  the  company  was  destroyed  in  the  fire,  in  Chicago,  of  October 
8  and  9,  1871.  There  is  conflicting  evidence  whether  the  con- 
tract was  spread  upon  the  records  of  the  company  or  not.  But 
assuming  that  it  was,  it  would  be  most  unreasonable  to  hold  that 
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the  subscribers  to  the  stock  of  this  insurance  company,  scattered 
abroad  as  they  were,  should  be  held  to  be  bound  by  any  pre- 
sumed notice  of  what  was  being  done  by  the  directors  of  the  com- 
pany in  the  city  of  Chicago  in  matters  affecting  their  interests 
as  such  stockholders.  In  Stanhope's  Case,  above  cited,  it  is  held 
that  the  shareholders  in  a  company  are  not  bound  to  look  into 
the  management,  and  will  not  be  held  to  have  notice  of  every- 
thing which  has  been  done  by  the  directors,  who  may  be  as- 
sumed by  the  stockholders  to  have  done  their  duty. 

It  is  supposed  by  counsel  for  defendants  in  error  that  it  was 
necessary  that  the  complainants  in  the  court  below  should  have 
made  proof  that  they  were  influenced,  in  subscribing  for  the  stock 
of  this  corporation,  by  this  pretended  subscription  of  Cushman  & 
Hardin,  and  it  is  said  they  have  failed  in  doing  so. 

We  see  no  distinct  proof  of  this.  But  it  must  be  supposed 
that  they  and  other  subscribers  were  thus  influenced  by  the 
amount  of  the  subscriptions  which  had  been  made  to  the  stock  of 
the  company,  a  part  whereof  was  this  large  amount  taken  by 
Cushman  &  Hardin. 

Holding,  as  we  do,  that  this  option  to  surrender  these  shares 
of  stock  and  take  back  the  money  and  securities  was  invalid,  and 
to  be  disregarded  as  a  fraud  against  the  other  stockholders,  the 
transaction  of  the  directors  of  the  company  in  the  cancellation  of 
the  stock  and  repayment  of  the  money  and  securities  must  be 
held  here  as  of  no  effect. 

It  was  not  an  independent,  fair  dealing  in  respect  to  the  stock 
for  a  valuable  consideration,  but  it  was  action  had  under  the  con- 
tract only,  and  but  the  allowance  and  carrying  out  of  the  exercise 
of  the  option  of  the  contract,  and  equally  invalid  with  the  option 
itself. 

But  it  is  claimed  that  if  the  directors  of  the  company  had 
not  the  power  to  make  and  carry  into  execution  the  optional 
part  of  the  contract  of  September  17,  1869,  as  to  the  surrender 
of  the  stock,  that  the  stockholders,  at  the  annual  meeting  in 
May,  1871,  approved  and  ratified  all  the  transactions  between 
Cushman  &  Hardin  and  the  board  of  directors.  It  would  appear 
from  the  evidence  that  when  the  stockholders  came  together  at 
that  time,  the  transactions  between  the  directors  and  Cushman 
&  Hardin  were  unknown,  or  generally  unkno>vn,  to  them.  That 
when  the  facts  respecting  those  transactions  were  made  known 
to  them  there  was  very  great  dissatisfaction  manifested,  an  ex- 
cited discussion  ensued,  the  meeting  continuing  for  two  days; 
the  sessions,  as  described  by  the  testimony,  being  "pretty  stormy" 
—the  excitement  being  in  relation  to  this  Cushman  &  Hardin 
affair. 
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The  resolutions  which  were  actually  passed  at  the  meeting, 
and  are  set  out  in  the  record,  were  passed  near  the  close  of  the 
second  day,  and  do  not  contain  any  words  of  approval  or  ratifi- 
cation of  these  transactions.  But  it  is  insisted  that  there  were 
other  resolutions  passed  which  did  ratify  them.  The  evidence 
upon  this  point  is  conflicting.  Some  witnesses,  on  the  part  of 
the  defendants,  do  testify  that  such  a  resolution  was  passed; 
while  other  witnesses,  on  the  part  of  the  complainants,  testify 
they  are  positive  no  such  resolution  did  pass;  that  such  a  res- 
olution was  introduced,  but  did  not  pass,  but  instead  thereof  a 
resolution  was  passed  exonerating  the  officers  of  the  company 
from  any  criminal  intent  in  the  management  of  the  business  of 
the  company. 

We  regard  the  clear  preponderance  of  the  evidence  to  be 
against  the  passage  of  any  resolution  of  ratification,  and  fixed  no 
satisfactory  proof  in  the  record  of  any  ratification  at  this  meeting 
of  the  contract  or  transactions  in  question. 

It  is  then  contended  that  the  committee  appointed  at  that 
meeting  were,  by  the  resolutions  of  appointment,  authorized  to, 
and  did,  fully  settle  with  Cushman  &  Hardin,  and  release  them 
from  all  liability  on  account  of  the  transactions  in  question. 

These  resolutions  are  set  out  in  the  record.  The  first  one 
names  the  persons  who  are  appointed  a  committee  "  to  adjust 
the  affairs  of  this  company  upon  such  equitable  conditions  as, 
in  the  opinion  of  said  committee,  will  best  promote  the  interests 
of  the  stockholders  of  said  company." 

The  second  resolution  provides,  "  That  if  in  the  opinion  of 
the  committee  the  condition  of  the  company  be  found  such  as 
to  require  to  be  wound  up,  then  the  committee  is  authorized  to 
collect  the  assets  and  to  sell  the  franchises  and  property  of  said 
company,  and  to  make  an  equitable  distribution  of  the  proceeds, 
after  paying  the  debts  of  the  company  and  reinsuring  the  risks 
of  the  company." 

The  third  and  last  resolution  provides,  that  if  the  committee 
deem  it  desirable  to  continue  the  business  of  the  company,  then 
they  instruct  the  central  board  of  directors  to  make  an  assessment 
on  the  stock  sufficient  to  repair  the  capital. 

The  committee  decided  to  close  up  the  affairs  of  the  company. 

Subsequently  there  was  made  the  following  agreement: 

"Chicago,  III.,  June  3d,  1871. 
"Whereas,  certain  controversies  and    claims    exist    between 
Cushman  &  Hardin  and  I.  H.  Hardin,  of  the  one  part,  and  the 
Lamar  Insurance  Co.  of  the  other  part,  growing  out  of  a  con- 
tract made  by  Cushman  &  Hardin  with  said  company,  dated 
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September  17,  1869,  and  also  growing  out  of  advances  made  by 
said  Cushman  &  Hardin  to  said  company,  and  the  withdrawal 
of  the  same;  and  also  in  reference  to  the  salary  of  I.  N.  Hardin 
as  vice-president  of  said  company;  and  whereas  a  settlement  of 
all  such  business  is  essential  to  an  adjustment  of  the  business  of 
the  company,  without  great  injury  and  loss  to  the  company;  it  is 
hereby  mutually  agreed  between  the  Lamar  Insurance  Co., 
through  this  committee,  and  I.  N.  Hardin,  that  said  Hardin  shall 
be  allowed  to  retain  the  amount  he  has  already  drawn  as  salary,  to 
wit,  $4940,  and  shall  waive  and  release  all  further  claims  to  said 
company  for  any  additional  amount ;  and  in  consideration  of  such 
release,  and  of  co-operation  and  aid  of  said  Hardin  and  said  Cush- 
man &  Hardin,  to  be  rendered  in  the  settlement  of  the  affairs  of 
the  company,  it  is  hereby  mutually  agreed  that  this  shall  be  in 
full  settlement  of  all  differences  and  liabilities  of  the  company  to 
said  Cushman  &  Hardin  and  said  Hardin,  and  of  said  Cushman 
&  Hardin  and  said  Hardin  to  said  company;  this  being  intended 
mutually  to  be  a  full  settlement  of  liabilities  existing  between  said 
parties  to  this  date,  except  as  stockholders  of  said  company." 

Signed  by  the  committee,  Cushman  &  Hardin,  and  I.  N. 
Hardin. 

Respecting  the  circumstances  under  which  the  agreement  was 
made,  one  of  the  committee  says :  "We  all  agreed  that  it  (the  busi- 
ness of  the  company)  should  be  closed  in  one  of  two  ways.  One 
was,  to  bring  suit  against  Cushman  &  Hardin;  in  which  event,  it 
was  conceded,  we  could  not  reinsure,  as  the  best  mortgage  which 
the  company  had,  about  $67,000,  was  upon  Hardin,  and  we  could 
not  negotiate  that  mortgage  while  quarreling  with  Hardin.  The 
other  was,  to  effect  a  settlement  with  Cushman  &  Hardin  and  re- 
insure, which  was  eventually  done  and  these  papers  executed." 

It  appears  that  Hardin  had  borrowed  $67,000  of  the  com- 
pany's money,  practically  about  all  the  money  the  company  had ;  that 
the  securities  Hardin  had  given  for  the  money  were  not  due  and 
were  not  in  proper  form  to  be  negotiated,  and  that  Hardin  re- 
fused to  pay  them  or  to  assist  in  their  negotiation  unless  the 
claims  against  Cushman  &  Hardin  were  first  released. 

The  business  of  the  company  was  suspended  under  the  direc- 
tion of  the  committee,  its  liabilities  running  on  and  losses  likely 
to  occur;  and  from  the  evidence  and  the  recitals  of  the  agree- 
ment it  was  a  necessity  of  the  situation  to  comply  with  the 
demands  of  Hardin,  or  of  Cushman  &  Hardin.  Cushman  was 
treasurer  of  the  company,  and  Hardin  was  the  managing  partner 
of  the  banking  house  of  Cushman  &  Hardin,  in  which,  it  was 
stipulated  by  the  contract  of  September  17,  1869,  all  the  funds 
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of  the  company  should  be  deposited,  and  Hardin  was  the  vice- 
president  of  the  company  and  a  director.  Hardin  himself  says 
that  he  was  elected  vice-president  in  the  spring  of  1870;  that  the 
office  was  thrust  upon  him,  and  further  says,  "I  took  no  active 
part  in  the  management  of  the  company."  There  is  no  evidence 
that  he  was  to  have  any  salary.  The  committee  agree  that  he 
shall  retain  the  amount  he  has  already  drawn  as  salary,  to  wit, 
$4940 ;  and  he  agrees  to  waive  his  claims  for  any  further  amount ; 
and  what  the  company  secured  by  that  waiver  was  really  the  only 
consideration  for  the  pretended  surrender  of  a  claim  against 
Cushman  &  Hardin  for  moneys  and  securities  wrongfully  with- 
drawn from  the  assets  of  the  company,  to  the  amount  of  $1 10,000, 
and  their  liability  as  stockholders  in  respect  of  $550,000  of  stock. 
This  agreement  is  not  under  seal.  Considering  the  relations  of 
Cushman  &  Hardin  to  the  company  and  the  duties  thereby  de- 
volved upon  them,  and  it  cannot  be  said  that  the  company  or  the 
stockholders  really  received  any  consideration  for  the  execution 
of  the  paper  which  is  here  set  up  as  a  sufficient  discharge  of  all 
existing  claims  upon  Cushman  &  Hardin. 

It  is  claimed  that  the  first  one  of  the  above  resolutions  gave 
to  this  committee  full  power  to  make  the  settlement  of  these 
claims  against  Cushman  &  Hardin  in  this  manner;  it  is  said  that 
it  is  almost  impossible  to  conceive  language  which  would  confer 
more  ample  power  in  regard  to  the  settlement  of  disputed  mat- 
ters than  is  thereby  conferred ;  that  the  second  resolution  contains 
no  limitation  upon  the  power  conferred  by  the  first,  but  confers 
additional*  power. 

But  we  regard  the  first  resolution  as  rather  one  naming  the 
general  purpose  for  which  tlie  committee  are  appointed. 

When  the  committee  had  decided  to  close  up  the  affairs  of 
the  company  we  think  their  powers  under  the  resolutions  were 
such  only  as  were  conferred  upon  them  by  the  second  resolution, 
which  specifically  provides  what  they  shall  do  in  the  event  they 
find  the  company  in  such  condition  as  to  require  it  to  be  wound 
up.  The  authority  in  that  case  is  specific  and  definite,  viz. :  To 
collect  the  assets  and  to  sell  the  franchises  and  property  of  said 
company,  pay  the  debts,  reinsure  the  risks,  and  make  equitable 
distribution  of  the  surplus  amongst  the  stockholders. 

If  Cushman  &  Hardin  had  improperly  withdrawn  from  the  com- 
pany money  or  securities  to  the  amount  of  $1 10,000,  that  sum  was 
owing  by  them  to  the  company,  and  was  an  asset  which  the  com- 
mittee was  authorized  to  collect.  The  authority  to  collect  and 
distribute  does  not  embrace  the  power  to  release  without  pay- 
ment. The  courts  have  repeatedly  held  that  an  attorney  intrust- 
ed with  a  claim  for  collection  has  no  power  to  discharge  it  with- 
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oat  payment  in  full,  and  that  to  compromise  a  claim  under  such 
circumstances  requires  a  special  authority  from  the  principal. 
Xolan  V.  Jackson,  i6  111.  272;  Vickery  v,  McClellan,  61  id,  311. 

This  committee  we  consider,  in  the  event  which  happened,  had 
authority  to  collect  the  assets  of  the  company,  but  no  power  to 
give  them  away  or  release  them  without  payment. 

The  point  is  made  by  counsel  for  plaintiffs  in  error  that  the 
paper  itself  does  not  express  a  release  of  this  claim  against  Cush- 
man  &  Hardin,  for  their  liability  as  stockholders  is  expressly  ex- 
cepted by  the  concluding  words,  "  except  as  stockholders  of  said 
company."  But  we  lay  no  stress  upon  that,  as  they  were  admit- 
tedly stockholders  to  the  amount  of  $55,000  of  other  stock,  and 
we  have  no  doubt  the  exception  has  reference  to  that  stock  only. 

We  regard  this  agreement  of  release  as  one  which  should 
not  be  sustained  in  a  court  of  equity,  and  that  it  cannot  be  set 
Tip  in  discharge  of  the  liability  of  the  defendants. 

It  is  urged  that  from  the  delay  in  bringing  this  suit  the  com- 
plainants should  be  held  to  have  acquiesced  in  the  settlement 
made  by  the  directors,  or  the  committee  appointed  at  the  stock- 
holders' meeting  of  1871.  The  bill  was  filed  July  31,  1873.  We 
find  nothing  in  this  respect  which  should  preclude  the  entertain- 
ing of  the  bill. 

It  is  objected  that  these  complainants  cannot  in  this  suit  con- 
trol and  hinder  the  receiver  appointed  in  the  suit  of  the  creditors' 
bill  from  collecting  of  the  stockholders  (among  whom  are  the 
complainants)  the  sums  due  to  the  creditors  of  the  company.  We 
shall  not  assume  to  do  so,  but  only  to  pronounce  upon  the  claim 
of  liability  preferred  in  this  bill  of  complaint. 

In  r^ard  to  the  claim  of  $70,000  set  up  in  the  bill,  we  do  not 
understand  it  to  be  seriously  pressed  by  counsel  for  plaintiffs  in 
error  that  there  is  any  liability  on  the  part  of  Cushman  &  Hardin 
in  respect  to  that.  The  evidence  shows  it  to  have  been  a  loan  to 
the  company  and  repaid.  The  fact  that  it  might  have  been  placed 
in  the  hands  of  the  company  in  order  that  a  better  showing  might 
be  made  to  the  Auditor  than  the  real  condition  of  the  company 
warranted  is  no  ground,  that  we  can  see,  upon  which  these  com- 
plainants can  found  any  claim  of  liability  in  their  favor  against 
Cushman  &  Hardin. 

It  follows,  from  what  has  been  said,  that  this  $110,000  was 
wrongfully  withdrawn  by  Cushman  &  Hardin  from  the  com- 
pany, and  should  be  refunded  by  them;  that  the  cancellation  of 
^c'  55,000  shares  of  stock  issued  to  Cushman  &  Hardin  should 
be  disregarded,  and  they  still  be  regarded  as  stockholders  in  re- 
spect to  such  stock;  and  in  any  assessment  upon  the  stock  of 
the  company  those  shares  should  be  assessed  equally  with  all  the 
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Other  stock.  The  decree,  so  far  as  respects  Cushman  &  Hardin, 
will  be  reversed,  and  the  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 
Decree  reversed. 


FREDERICK  H.  WINSTON  et  al.  v.  THE  DORSETT  PIPE 

AND  PAVING  CO. 

In  the  Supreme  Court  of  Illinois,  May  i6,  1889. 

[Reported  in  129  Illinois  Reports  64.] 

Appeal  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  County ; 
HoRTON,  J.,  presiding. 

G.  W.  &  /.  r.  Kretzinger,  and  Page  &  Booth  for  the  appellants. 

Wilson  &  Moore  for  the  appellee. 

Magruder,  J.  This  is  a  bill  filed  by  the  appellant,  F.  H.  Win- 
ston, as  a  stockholder  in  the  Dorsett  Pipe  and  Paving  Co.,  a  cor- 
poration organized  under  the  laws  of  this  State,  against  said  com- 
pany, and  its  creditors,  and  the  other  stockholders,  all  of  whom 
are  parties  defendant  to  this  proceeding.  The  bill  seeks  the  dis- 
solution of  the  corporation,  the  appointment  of  a  receiyer,  the 
sale  of  the  corporate  assets,  the  assessment  of  the  shareholders, 
and  the  payment  of  the  creditors. 

The  company  was  organized  in  188 1  with  an  authorized  capital 
of  $125,000,  divided  into  shares  of  $100  each.  Among  the  orig- 
inal subscribers  to  the  stock,  who  participated  in  the  organization^ 
were  the  following  persons,  whose  subscriptions  were  as  fc41ows : 
F.  H.  Winston,  50  shares,  $5000;  Joseph  Stockton,  100  shares, 
$10,000;  M.  S.  Chase,  100  shares,  $10,000;  I.  S.  Waterman,  100 
shares,  $10,000;  T,  S.  Waterman,  trustee,  637  shares,  $63,700. 
Waterman  died  before  the  filing  of  the  bill,  and  his  executors  were 
defendants  in  the  court  below.  The  only  appellants  in  this  case 
are  F.  H.  Winston,  the  complainant,  and  Stockton  and  Chase, 
two  of  the  delendants.  The  appellees,  who  are  chiefly  interested 
in  the  controversy,  are  the  executors  of  Waterman's  estate.  None 
of  the  creditors,  and  none  of  the  stockholders,  except  the  three  aj>- 
pellants,  complain  of  the  decree'of  the  Circuit  Q)urt. 

The  decree  assesses  the  whole  amount  of  indebtedness,  found 
to  be  due,  against  all  the  stock,  subject  to  assessment,  except  that 
known  as  the  "  Waterman  trustee  stock,"  amounting  originally 
to  637  shares.  It  is  only  this  feature  of  the  decree  which  the  ap- 
pellants complain  of.    They  claim  that  the  trustee  stock  should 
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have  been  made  to  bear  its  pro  rata  share  of  the  indebtedness,  and 
that,  by  the  failure  of  the  court  below  to  assess  it,  along  with  the  - 
rest  of  the  stock,  they  are  compelled  to  contribute  more  than  their 
lair  proportion  toward  the  discharge  of  the  debts  of  the  company. 

The  original  subscribers  to  the  stock,  besides  those  already 
named,  were  D.  H.  Dorsett,  250  shares,  $25,000;  I.  P.  Ellacott,  10 
shares,  $1000;  F.  S.  Winston,  Jr.,  3  shares,  $300.  After  613  of 
the  1250  shares  had  been  subscribed  for  there  was  nobody  to  take 
the  remaining  637  shares.  It  was  deemed  advisable  to  organize 
the  corporation  at  once,  and  to  proceed  with  the  business  as  soon 
as  possible.  Under  the  statute  a  certificate  of  organization  could 
not  be  obtained  from  the  Secretary  of  State  until  the  capital  stock 
should  be  fully  subscribed.  Accordingly  it  was  suggested,  at  the 
gathering  of  the  original  subscribers  above  named,  and  while  they 
were  engaged  in  signing  their  names  to  the  subscription  paper, 
that  Waterman,  who  was  the  prime  mover  and  chief  promoter  of 
the  scheme,  should  subscribe  for  the  637  shares,  as  trustee.  In 
pursuance  of  this  suggestion  he  signed  the  list :  "  I.  S.  Water- 
man, trustee,  637  shares,  $63,700."  The  caption  of  the  paper,  so 
signed  by  him  and  the  others,  is  as  follows :  "  We,  the  under- 
signed, hereby  severally  subscribe,  for  the  number  of  shares  set 
opposite  our  respective  names,  to  the  capital  stock  of  the  Dorsett 
Pipe  and  Paving  Co.,  and  we  severally  agree  to  pay  the  said  com- 
pany for  each  share  the  sum  pf_on£  hwndred  dollatj?." 

There  is  some  uncertainty  expressed  by  some  of  the  witnesses 
as  to  the  persons  for  whom  Waterman  was  acting  as  trustee  when 
he  so  signed  his  name.  We  deem  it  unnecessary  to  consider 
whether  he  was  technically  a  trustee-fei^ -the. -corporation,  or  for 
the  stockholders,  or  for  the  future  distributefi5.Qf_the  jtock.  After 
a  careful  examination  of  alTthe^evidence,  we  are  satisfied  that 
there  was  a  definite  understanding  between  him  and  the  other 
subscribers,  as  to  the  purpose  for  which  he  took  the  stock,  and  as 
to  the  nature  of  the  liability  which  he  assumed  thereby.  It  was 
understood  that  after  the  report  should  be  made  to  the  Secretary 
of  State,  and  the  complete  organization  of  the  corporation  should 
be  effected.  Waterman  should  go  to  work  to  dispose  of  the  stock 
to  third  parties,  and  that  the  other  stockholders  should  help  him 
to  so  dispose  of  it. //As  between  him  and  his  co-stockholders,  he\^^*\^ 
was  not  to  be  liable  upon  the  stock,  and  was  not  to  be  required  toK'^"*'^"^" 
pay  assessments  upon  it.  It  was  explained  to  him  and  he  was  fully 
aware,  that,  as  between  him  and  creditors  of  the  company,  he 
would  be  held  liable  upon  his  subscription  for  the  637  shares. 

D.  H.  Dorsett  testifies :  "  Am  original  stockholder  in  Dorsett 
Co. ;  present  when  original  subscription  list  was  signed ;  I  drew  it 
up;  saw  all  si^  it;     ...     I  think  all  the  subscribers  were 
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present;  .  .  .  think  F.  S.  Winston  gave  it  as  his  opinion 
Waterman  could  safely  sign  as  trustee  for  the  balance  of  the 
stockholders;  .  .  •  Waterman  asked  as  to  his  responsibility 
in  signing;  was  assured,  as  far  as  stockholders  were  concerned, 
there  would  be  no  liability  on  his  part,  etc. ;  it  was  said  that  Water- 
man could  take  it  all  if  he  wanted  to,  but  the  understanding  was 
that  we  were  to  assist  in  placing  the  stock ;  .  .  .  there  was  a 
committee  appointed  at  a  subsequent  meeting  for  the  purpose  of 
soliciting  subscriptions  for  this  trustee  stock." 

F.  S.  Winston,  Jr.,  testifies :  "  It  was  explained  that  the  taking 
of  the  stock  would  create  a  liability  against  Waterman,  etc.  .  .  . 
Did  you  mean  it  would  create  a  liability  in  case  creditors  in- 
tervened ?  and  was  not  that  the  reason  it  was  agreed  that  no  debt 
should  be  incurred  until  the  stock  should  be  disposed  of?  Ans. 
Yes,  sir;  that  is  about  it;  that  is  to  say,  of  course,  no  lawyer 
could  advise  a  client,  in  a  case  like  that,  that  there  would  be  no 
liability  as  against  outside  parties,  creditors,  etc.;  .  .  .  my 
recollection  of  the  understanding  in  regard  to  that  was,  that  the 
company  was  to  make  no  calls  for  assessments  as  against  the  stock 
held  as  trustee."  F.  S.  Winston  also  says  it  was  understood 
that  Waterman  could  retain,  in  addition  to  his  individual  subscrip- 
tion, so  much  of  the  trustee  stock  as  he  wanted,  and  dispose  of  the 
balance  through  the  aid  of  himself,  Dorsett,  Stockton,  and  the 
others. 

At  a  full  meeting  of  the  board,  after  the  organization  of  the 
company,  Chase,  Stockton,  and  Dorsett  were  appointed  a  com- 
mittee to  solicit  subscriptions  for  the  balance  of  this  stock  remain- 
ing undisposed  of  at  that  time.    Chase,  the  secretary,  says  that  he 
and  not  Waterman  sold  such  part  of  the  trustee  stock  as  was  sold. 
Two  assessments  of  lo  per  cent,  each  were  made  upon  the  stock- 
holders before  the  company  failed,  and,  although  Waterman,  as 
an  individual  subscriber,  was  called  upon  to  pay  these  assessments, 
no  payment  upon  the  trustee  stock  was  demanded  of  him. 
.      As  between  the  State  and  Waterman,  he  must  be  regarded  as  a 
-  '      "^         \  subscriber  for  the  637  shares.    If  he  and  those  associated  with  him 
.  r- '  *  •  •    \'  V"»  reported  a  fictitious  or  unreal  subscription  for  the  trustee  stock, 
^^""^  g^^  I  they  obtained  a  charter  from  the  State  by  fraud.     There  is  no 
.  4  #-  -^  *^^^ji,^    evidence  of  any  such  intention  or  design  on  the  part  of  the  gentle- 
,^^^  ^"  men,  who  organized  this  corporation. 

As  between  the  creditors  of  the  company  and  Waterman,  he  must 
^        .'  O"^^'^  ^*  Xe  regarded  as  a  subscriber  for  the  637  shares.    The  fact  that  he 
'^'         f  ix-'^'"    placed  the  word  "  trustee  "  after  his  name  would  make  no  differ- 
ence in  his  liability  to  the  creditors.    **  Where  shares  are  held  by 
a  person  as  trustee  for  another,  the  legalholder  of  Ae  shares,  and 
nptAe  equitable  <>wner,  i«  .primarily  liabfe  both  to  the  company 
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and  to  its  creditors."  2  Morawetz  on  Corp.  sec.  853.  Appellees 
admit  that  the  estate  of  Waterman  is  liable  to  be  assessed  upon  the 
shares  held  by  him  as  trustee,  if  such  assessment  becomes  neces- 
san'  in  order  to  pay  the  debts  of  the  corporation.  The  rights  of 
the  creditors  in  this  regard  are  recognized  by  the  decree  of  the 
trial  court. 

But,  in  view  of  the  understanding  among  the  stockholders  that 
the  trustee  stock  should  not  be  subject  to  assessment  as  between 
Waterman  and  the  original  subscribers,  the  Circuit  Court,  by  its 
decree,  makes  an  assessment  against  the  stock  other  than  the 
trustee  stock,  reserving  the  right  to  make  further  assessments  if 
the  same  shall  be  needed.  The  decree  provides  that  "  in  case 
money  enough  cannot  be  realized  from  the  assessments  upon  the 
stock,  which  is  liable  to  contribute  to  and  be  assessed  as  afore- 
said for  the  payment  of  the  valid  debts  and  obligations  of  the 
said  corporation,  then  the  said  executors  of  said  James  S.  Water- 
man, deceased,  shall  be  required  to  pay  also,  upon  the  said  sto<;k 
taken  by  James  S.  Waterman  as  trustee,  such  sum  as  may  be  nec- 
essary to  pay  said  deficiency."  The  executors  are  assessed  upon 
the  $10,000  of  stock  subscribed  for  by  Waterman  individually. 

We  cannot  see  why,  under  the  facts  disclosed  by  this  record, 
the  decree  of  the  court  below  is  erroneous  in  holding  that  the 
trustee  stock  should  not  be  assessed  primarily  and  in  the  first  in- 
stance, as  between  these  three  appellants  and  the  Waterman  es-i 
tate.  The  decree  does  not  require  the  appellants  to  pay  more 
than  they  owe.  Neither  of  them  ever  paid  his  subscription  to  the 
capital  stock  in  full.  Unpaid  subscriptions  to  the  capital  stock  of 
a  corporation  constitute  a  trust  fund,  which  may  be  subjected  to 
the  payment  of  the  debts,  like  any  other  asset.  The  assessments 
made  by  the  present  decree  against  the  appellants  respectively  do. 
not  exceed,  or  equal,  the  several  amounts  due  from  them  upon 
their  unpaid  subscriptions.  There  is  no  hardship  in  requiring 
them  to  carry  out  the  arrangement  as  to  the  trustee  stock,  made 
with  Waterman  in  their  presence  and  with  their  consent,  and  of 
which  they  reaped  the  benefit  by  a  speedy  organization  of  the  Pipe 
and  Paving  Co. 

In  most  of  the  cases  where  subscriptions  to  the  capital  stock 
of  corporations  have  been  condemned  as  being  conditional,  or  ac- 
companied by  secret  or  qualifying  agreements,  the  rights  of  cred- 
itors or  stockholders  have  been  prejudiced.  Creditors  are  en- 
titled to  look  to  the  stock  as  it  appears  upon  the  face  of  the  sub- 
scription list.  Each  stockholder  has  a  vested  right  in  the  con- 
tract for  subscription  of  every  other  stockholder.  In  the  case  at 
bar  no  creditor  is  injured,  and  no  creditor  is  complaining.  The 
appellant  stockholders  cannot  object  to  the  release  of  stock  which 
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they  permitted  to  be  subscribed  for  with  the  understanding  that, 
so  far  as  they  themselves  were  concerned,  it  should  be  released. 
We  are  of  the  opinion  that  the  Appellate  Court  committed  no  error 
in  affirming  the  decree  of  the  Circuit  Court. 

The  judgment  of  the  Appellate  Court  is,  therefore,  affirmed. 

Judgment  affirmed. 


PETER  V,  THE  UNION  MANUFACTURING  CO  et  al. 
In  the  Supreme  Court  of  Ohio,  March  30,  1897. 

[Reported  in  56  Ohio  State  Reports  181.] 

Error  to  the  Circuit  Court  of  Lucas  County. 

This  cause  was  orally  argued  to  the  Second  Division  of  the 
court.  Owing,  however,  to  the  importance  of  certain  questions  of 
law  involved  in  its  determination  the  cause  was  by  the  Second 
Division  submitted  to  and  considered  by  the  whole  court  upon  the 
elaborate  briefs  filed  bv  counsel. 

Kinney  &  Newton  and  John  H.  Doyle  for  plaintiff  in  error. 

E,  W.  Tolerton  and  Alexander  L.  Smith  for  defendants  in  error. 

Bradbury,  J.  This  action  was  brought  in  the  Court  of  Common 
Pleas  of  Lucas  County  by  a  creditor  of  the  Union  Manufacturing 
Co.,  an  insolvent  corporation,  for  the  purpose  of  reaching  certain 
alleged  unpaid  subscriptions  to  it^,^capital  stock,  and  to  enforce 
against  its  stockholders  their  statutory  liabuity^ 

The  cause  was  taken  to  the  Circuit  Court  on  appeal  and  there 
tried  on  its  merits.  That  court  stated  its  finding  of  facts  separ- 
ately from  its  conclusions  of  law.  A  number  of  questions  arising 
out  of  this  finding  were  argued  by  counsel  at  considerable  length 
and  with  much  force  and  ability.  Upon  two  of  those  questions 
this  court  does  not  concur  in  what  seem  to  have  been  the  views  of 
the  Circuit  Court.  We  are  by  no  means  certain,  however,  at  least 
as  to  one  of  these  questions,  that  the  difference  of  opinion  be- 
tween the  Circuit  Court  and  this  court  does  not  arise  out  of  a 
different  construction,  made  by  the  courts  respectively,  of  the 
finding  of  facts  rather  than  out  of  different  views  of  the  law  ap-  • 
plicable  to  such  facts.  Be  this  as  it  may,  we  will  state  the  con- 
clusions to  which  we  have  arrived  respecting  these  two  questions  ; 
concurring,  as  we  do,  with  the  Circuit  Court  upon  all  the  other 
questions  made,  we  do  not  regard  them  of  sufficient  importance  to 
discuss  in  this  opinion. 

The  two  questions  considered  are : 

I.  The  relative  rights  and  liabilities  of  certain  stockholders  to 
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whom  stock  was  issued  at  a  discount,  and  those  who  subscribed  /   / 
and  paid  par  for  their  stock. 

2.  The  liability  of  William  Peter  to  be  assessed  under  the  stat-  i 
ate  on  account  of  certain  shares  of  stock  that  he  transferred  to  an  j 
insolvent  transferee,  his  purpose  in  the  transaction  being  to  es-  i 
cape  liability  thereon. 

The  unpaid  subscription  sought  to  be  reached  consists  of  the  dif- 
ference between  the  par  value  of  certain  stock  of  the  corporation 
issued  at  a  discount,  and  the  price  that  was  in  fact  paid.  This 
difference  made  a  large  sum.  The  number  of  shares  of  stock  dis- 
posed of  at  a  discount  was  greater  than  five  thousand,  of  a  par 
value  exceeding  $500,000.  A  small  number  were  issued  at  fifty 
cents  on  the  dollar,  a  few  at  twenty-five  cents  on  the  dollar,  but 
from  the  other  shares,  substantially  all  of  them,  only  twenty  cents 
on  the  dollar  of  their  par  value  was  realizec). 

The  transactions  by  which  this  stock  was  issued  took  the  form 
of  sales,  instead  of  subscriptions,  the  usual  method  by  which  cor- 
porations issued  their  stock.  The  discount  suffered  by  the  corpo- 
ration on  account  of  these  sales  of  stock  below  par — ^that  is,  the 
difference  between  its  par  value  and  the  sum  realized  by  the  corpo- 
ration— was  approximately  $400,000.  If  the  purchasers  of  this 
stock  should  be  held  to  owe  the  corporation  this  difference,  the 
fund  realized  from  this  source  should  be  exhausted  before  re- 
sorting to  the  statutory  liability  of  stockholders;  because  being 
assets  of  the  corporation  it  is  primarily  liable  for  the  corporate 
debts.  Wright  ei  al.  v.  McCormack  et  al.,  17  Ohio  St.  86.  Wehr- 
man  &  Co.  v.  Reakert  et  a/.,  i  C.  S.  C.  R.  230. 

The  Circuit  Court  did  not  hold  the  purchasers  of  stock  at  a 
discount  absolutelv  liable  for  the  entire  difference  between  the  dis- 
count  price  and  its  par  value,  but  did  hold  them  "  liable  on  said 
stock  as  and  for  unpaid  stock  subscriptions  to  its  par  value,  less 
what  has  been  paid  the  company  for  it,  so  far  and  so  far  only  as. 
may  be  necessary  to  pay  the  claims  of  those  creditors  of  the  conj- 
pany  who  become  such  after  the  issue  and  delivery  of  such  stock, 
and  wi^out  notice  that  said  company  had  issued  said  stock  at 
less  than  its  par  value."    .     .     . 

It  may  be  that  if  necessary  to  protect  creditors  who  become 
such  after  these  transactions  occurred,  the  difference  between  the 
discount  price  and  the  par  value  of  the  stock  so  sold  at  a  discount, 
should  be  held  assets  of  the  corporation,  collected  and  applied  to. 
the  pa)rment  of  their  claims.  While  the  record  is  not  as  clear  and 
specific  respecting  this  necessity  as  it  might  have  been  made,  yet  if 
we  correctly  interpret  it  such  necessity  does  not  appear.  On  the 
contrary  there  were  before  the  court  solvent  stockholders  of 
enough  stock  liable  to  assessment  under  the  statute  to  pay  all  the 
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debts  of  the  corporation ;  so  that  the  result  of  collecting  any  of  the 
alleged  balances  due  on  the  stock  sold  at  a  discount  would  simply 
be  to  reduce  the  assessment  to  which  stockholders  would  other- 
wise be  liable  under  the  statute.  To  creditors  it  is  immaterial 
whether  they  are  paid  out  of  a  fund  produced  by  collecting  the 
balance  due  on  unpaid  subscriptions,  or  from  a  fund  raised  by  an 
assessment  made  upon  stockholders  under  the  statute.  This  mat- 
ter, however,  materially  concerned  the  stockholders  inter  se.  The 
assessment  against  them  under  the  statute  would  be  reduced  in 
proportion  to  the  amount  collected  upon  these  irregular  sales  of 
stock.  The  controversy  therefore  respecting  the  liability  of  those 
who  had  bought  the  discounted  stock,  was  between  those  stock- 
holders who  had  not  and  those  who  had  bought  stock  at  a  dis- 
count. 

The  finding  of  the  Circuit  Court  respecting  the  circumstances 
under  which  the  capital  stock  of  the  concern  was  successively  in- 
creased, and  the  stock  issued  at  a  discount,  was  both  comprehen- 
sive and  minute.  It  shows  that  the  concern  was  incorporated  in 
the  year  1872  with  a  capital  of  $50,000  divided  into  shares  of 
$100  each ;  that  the  whole  of  it  having  been  subscribed  and  fully- 
paid  up  prior  to  April,  1873,  the  capital  stock  was  then  increased 
to  $100,000.  This  stock  also  having  been  fully  subscribed  and 
paid  up,  in  September,  1883,  the  capital  was  further  increased  to 
$300,000.  That  of  the  2000  shares  resulting  from  this  last  in- 
crease, about  one-half  (looi  shares)  was  subscribed  and  paid 
for  in  full  for  cash  or  by  way  of  stock  dividends.  That  the  re- 
maining shares  (999)  were  issued  to  different  persons  and  paid 
for  in  cash,  or  taken  in  payment  of  debts  due  them  from  the  cor- 
poration, at  about  twenty  cents  on  the  dollar  of  their  par  value. 

The  directors,  and  its  stockholders,  generally,  believing  that  the 
shares  thus  sold  at  a  discount  should  be  considered  as  paid-up 
stock,  in  good  faith  about  the  month  of  August,  1886,  caused  the 
capital  stock  of  the  concern  to  be  increased  to  $1,000,000.  Of 
this  increase,  amounting  to  $700,000,  there  were  subsequently 
subscribed  or  sold  4245  shares  of  a  par  value  of  $4245 ;  but  which 
in  fact  realized  only  about  twenty  cents  on  the  dollar,  or  one- 
fifth  of  its  par  value.  The  stock  thus  sold  by  the  corporation  at 
that  heavy  discount,  that  which  resulted  from  the  increase  to* 
$300,000,  as  well  as  that  produced  by  last  increase  (to  $1,000,000) , 
was  substantially  all  bought  by  holders  of  the  earlier  issued  stock 
who  were  directors  of  the  concern  and  closely  connected  with 
the  management  of  its  affairs.  The  other  stockholders,  how- 
ever, had  an  opportunity  to  obtain  this  stock  from  the  corpora- 
tion upon  the  same  terms,  and  in  fact  were  importuned  to  do  so 
but  did  not.    It  thus  appears  that  nearly  all  of  the  stock  disposed 
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of  at  the  reduced  rates  was  taken  by  the  directors  and  officers  of 
the  corporation,  or  those  in  close  touch  with  them ;  it  was  taken, 
however,  without  any  intent  or  design  to  obtain  any  advantage 
over  other  stockholders  of  the  concern  or  over  the  corporation 
itself,  and  in  the  full  belief  that  the  title  to  the  shares  thus  ob- 
tained was  complete  and  that  the  stock  was  paid  for  in  full.  It  also 
appears  that  this  reduced  price  was  more  than  the  full  value  of  the 
stock  at  the  time  the  several  shares  were  issued.  The  concern, 
during  the  entire  period  covering  these  issues  of  stock,  was  in 
straitened  financial  circumstances,  and  the  only  practicable, 
method  of  raising  money  to  meet  its  obligations  was  these  issues  \ 
of  stock,  and  that  resort  was  had  to  it  solely  to  raise  money  for 
this  purpose. 

It  may  be  conceded  that  under  sec.  3262,  Revised  Statutes,  the 
existing  capital  stock  of  a  "  corporation  for  profit,"  to  which  class 
the  concern  involved  in  this  case  belongs,  must  be  fully  paid  up 
before  the  right  to  increase  its  capital  accrues.  This  is  a  condi- 
tion precedent  to  such  right,  and  means  that  the  stock  shall  be  ac- 
tually paid  for  in  full  at  its  par  value.  To  permit  the  corporation 
to  dispose  of  its  stock  at  less  than  its  par  value,  under  the  form  of 
a  sale,  instead  of  by  way  of  subscription,  the  usual  and  regular 
method,  would  be  to  allow  it  to  perpetrate  a  fraud  upon  the  law. 
The  corporation  could  defeat  the  object  of  the  statute,  if  by  selling 
its  own  stock  at  much  less  than  its  par  value  and  receiving  this 
reduced  price  in  full  payment,  it  could  issue  shares  to  such  pur- 
chasers, so-called,  as  fully  paid  up,  and  thus  entitle  it  to  an  increase 
of  its  capital  stock,  although  in  fact  only  a  small  fraction  had 
been  paid ;  while  the  policy  of  the  State,  as  declared  by  the  statute 
on  the  subject,  is  to  deny  to  corporations  the  right  and  power  to 
increase  their  capital  stock  until  that  already  allowed  has  been 
fully  paid  up.  As  the  $200,000  of  stock  resulting  from  the  in- 
crease from  $ioo,cxx)  to  $300,000,  made  in  September,  1881,  was 
not  fully  paid  up,  within  the  meaning  of  the  statute,  because  a 
considerable  proportion  of  it  was  disposed  of  by  the  corporation  at 
twenty  cents  on  the  dollar,  and  this  amount  received  in  full  pay- 
ment, it  follows  that  the  increase  of  $1,000,000,  made  in  1886,  was 
unauthorized. 

If  in  the  history  of  this  concern  there  appeared  the  slightest 
grounds  to  suspect  bad  faith  in  the  course  pursued  by  its  direc- 
tors and  managers,  or  others  who  secured  stock  at  less  than  par, 
or  if  it  appeared  that  by  any  irregularity  for  which  they  were 
chargeable,  or  of  which  they  had  knowledge,  any  advantage  ac- 
crued to  them  whether  intended  or  not,  they  would  stand  before 
the  court  in  a  very  different  attitude  than  that  in  which  they  now 
appear.    The  stamp  of  absolute  good  faith  and  a  singleness  of 
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purpose  is  by  the  finding  of  the  Circuit  Court  fixed  upon  the  sev- 
eral transactions  by  which  this  stock  was  created  and  issued.  That 
court  finds  the  projectors  of  this  unauthorized  increase  of  capital 
stock,  and  those  to  whom  it  was  issued  at  less  than  par,  were 
moved  by  a  desire  to  advance  the  corporate  interests  and  not  their 
own.  That  not  only  did  they  not  intend  to  gain  personal  ad- 
vantage on  account  of  these  transactions,  but  in  fact  none  accrued 
to  them ;  on  the  contrary,  whatever  they  paid  for  the  stock  issued 
to  them  was  totally  lost,  and  in  addition  to  the  loss  of  what  they 
paid  they  are  liable  to  assessment  under  the  statute  as  stock- 
holders. 

That  we  are  dealing  with  the  rights  and  liabilities  of  stock- 
holders alone  should  constantly  be  borne  in  mind.  Creditors,  as 
we  have  seen,  are  not  concerned  in  a  controversy  among  the  stock- 
holders as  to  the  relative  burden  to  be  cast  upon  the  latter. 

Keeping  in  mind  that  the  controversy  now  under  consideration 
is  one  between  stockholders,  relieved  of  all  complications  growing 
out  of  the  rights  of  creditors,  upon  what  principle  should  those 
who,  in  good  faith,  and  with  a  purpose  to  advance  the  interests  of 
the  corporation  and  not  their  own,  contracted  for  and  received 
stock  at  less  than  its  par  value,  be  required  to  pay  the  difference 
between  its  par  value  and  the  contract  price,  and  to  that  extent 
relieve  others  against  assessment  on  account  of  their  statutory 
liability  ?  They  paid  the  sum  stipulated  in  the  contract ;  that  sum 
was  equal  to  or  greater  than  the  value  of.-th^stock  they  re- 
ceived; they  neither  intended  to  nor  did  acquire  any  personal 
advantage  from  the  transaction.  The  contract  was  made  in  gxx)d 
faith  and  the  price  paid  the  full  value  of  the  stock  at  the  time. 
If  this  was  not  binding  upon  the  parties  to  the  contract  it  is  be- 
cause the  corporation  had  no  power  to  enter  into  such  an  agree- 
ment. This  want  of  power  may  be  conceded,  and  yet  it  would  not 
follow  that  the  purchasers  should  pay  a  greater  sum  than  their 
contracts  called  for.  Had  they  acted  in  bad  faith,  or  even  sought 
in  this  way  to  procure  stock  enough  to  control  and  did  thereby 
control  the  management  of  the  concern,  they  might  be  held  to  the 
payment  of  the  par  value  of  the  stock  notwithstanding  their  con- 
tracts stipulated  for  less.  In  the  absence,  however,  of  every  element 
of  bad  faith,  if  the  corporation  is  not  bound  by  the  contract  neither 
should  the  other  party  be  bound,  and  it  should  be  rescinded,  in 
which  case  the  purchaser  should  be  restored  to  his  former  condi- 
tion, and  instead  of  being  a  holder  of  corporate  stock  should  be 
treated  as  a  creditor  to  the  extent  of  his  payment,  and  where  stock 
had  been  taken  in  payment  of  a  corporate  debt  such  debt  should 
be  revived. 

Those  stockholders  who  paid  par  for  their  stock  do  not  desire 


k 


SEC.  VII.]     PETER  V.  UNION  MANUFACTURING  CO.  et  aL         122 1 

this  result;  instead  they  wish  to  affirm  the  sales  of  stock  to  the 
extent  of  holding  the  purchasers  as  stockholders,  while  repudiat- 
ing the  stipulation  respecting  the  price  to  be  paid.  This  we  think  / 
should  not  be  permitted,  where  the  capitaT  stock^as  increased  and 
the  stock  sold  under  such  circumstances  as  the  finding  of  the 
Circuit  Court  discloses. 

The  decree  therefore  should  be  modified  in  this  respect,  and  if 
itjsjiotjiecessary  to  protect  some  creditors  of  ,th£.rorporat^^*^j 
who  became  such  after  and  in  ignorance  of  the  manner  in  which 
these  transactions  occurred,  those  who  purchased  these  discounted 
shares  should  not  be  held  liable  for  any  part  of  the  difference  be- 
tween the  par  value  of  the  stock  and  the  contract  price.  And 
such  necessity  will  not  exist  until  after  the  statutory  liability  of  all 
the  stockholders  shall  have  been  exhausted.  As  between  the 
stockholders  themselves,  standing  in  the  relation  established  by 
the  finding  of  the  Circuit  Court,  the  plainest  principle  of  equity 
and  fair  dealing  requires  that  no  part  of  the  difference  between 
the  contract  price  and  the  par  value  of  the  stock  sold  at  a  dis- 
count should  be  exacted  of  its  purchasers  prior  to  the  complete 
exhaustion  of  the  statutory  liability  of  every  stockholder  of  the 
concern. 

2.  William  Peter  was  a  large  stockholder  of  the  corporation, 
the  number  of  shares  held  by  him  exceeding  twenty-three  hun- 
dred, having  a  par  value  greater  than  $230,000.  On  February  7, 
1889,  he  attempted  to  dispose  of  one  thousand  of  these  shares, 
his  purpose,  as  he  clauns,  being  to  escape  future  liability  to  cor- 
porate creditors  on  account  of  the  shares  thus  transferred. 

The  finding  of  the  Circuit  Court  in  respect  to  this  transaction 
is  as  follows : 

4.  The  court  further  find  that  on  the  7th  day  of  February,  1889, 
the  defendant  William  Peter  transferred  one  thousand  shares  of 
the  capital  stock  of  said  company  then  belonging  to  him,  of  the 
par  value  of  $100,000,  to  Sarah  E.  Peter,  and  such  transfer  was 
on  said  day  entered  upon  the  books  of  the  said  The  Union  Manu- 
facturing Co.,  and  certificates  for  said  one  thousand  shares  issued 
to  the  said  Sarah  E.  Peter ;  that  said  transfer  was  made  by  said 
William  Peter  to  said  Sarah  E.  Peter  for  the  purpose  of  avoiding 
his  liability  as  a  holder  of  said  stock  for  the  debts  of  said  com- 
pany. 

The  court  further  find  from  the  evidence  that  said  William 
Peter  was  and  continued  to  be  after  said  transfer,  the  equitable^ 
owner  of  said  stock,  and  as  such  liable  thereon  for  the  indebted- 
ness of  the  said  The  Union  Manufacturing  Co.,  as  hereinafter 
found. 

This  finding  is  ambiguous  in  that  it  does  not  show  whether  the 
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object  of  Mr.  Peter  in  disposing  of  these  shares  was  to  harass, 
delay,  or  impede  creditors  of  the  corporation  then  existing,  or  to 
avoid  becoming  liable,  on  account  of  the  shares  transferred,  to  its 
future  creditors.  He  could  not  by  the  sale  and  transfer  defeat  the 
ultimate  right  of  existing  creditors  to  proceed  against  him  on  ac- 
count of  these  shares,  if  a  resort  to  that  liability  became  necessary 
for  their  protection.  His  ultimate  liability  to  them  was  fixed  by 
the  circumstance  that  he  owned  these  shares  at  the  time  their 
claims  were  contracted.  Brown  v,  Hitchcock,  36  Ohio  St.  667. 
Notwithstanding  his  liability  had  become  fixed  in  favor  of  exist- 
ing creditors,  he  might  resort  to  a  fraudulent  scheme  to  delay, 
hinder,  or  embarrass  them  in  obtaining  relief  by  making  trans- 
fers of  shares  to  insolvent  transferees.  If  the  transaction  thus  be- 
came tainted  with  actual  fraud  it  might  well  be  treated  as  void 
and  the  transferee  held  to  be  a  mere  trustee  for  his  benefit. 

If  the  finding  on  the  other  hand  should  be  construed  as  show- 
ing that  his  purpose  was  to  avoid  liability  to  future  creditors  only, 
then  it  is  uncertain  whether  the  Circuit  Court  held  that  he  re- 
mained the  "  equitable  owner "  of  the  one  thousand  shares  of 
stock,  for  the  reason  that  they,  upon  a  consideration  of  all  the 
evidence,  did  not  believe  that  he,  in  good  faith,  intended  to  divest 
himself  of  its  ownership,  or  whether,  admitting  his  good  faith 
in  the  transaction,  the  court  was  of  opinion  that  his  purpose  to 
escape  liability  for  future  corporate  debts  was,  of  itself,  sufiicient 
to  defeat  the  transfer,  and  to  continue  his  ownership  in  equity. 

If  as  an  aid  to  the  construction  of  the  finding  resort  be  had  to 
the  evidence,  little,  if  anything,  of  value  for  this  purpose  is  found 
except  the  statement  of  Mr.  Peter  himself.^ 

This  testimony  of  Mr.  Peter  together  with  the  phraseology  of 
the  finding  of  the  court  upon  this  subject  raises  a  strong  presump- 
tion that  the  Circuit  Court  held  him  to  continued  liability  to  fu- 
ture corporate  creditors  on  account  of  this  stock,  on  the  sole 
ground  that  his  purpose  to  escape  liability  under  the  statute  for 
future  corporate  debts,  together  with  his  transferring  it  to  an  in- 
solvent person,  defeated  the  transfer. 

In  reviewing  a  judgment  based  upon  a  finding  of  fact,  a  review- 
ing court  should  steadily  lean  towards  that  construction  of  the 
finding  which  would  support  the  judgment ;  but  where  after  ap- 
plying this  principle  to  its  fullest  extent,  nevertheless,  the  review- 
ing court  finds  itself  in  great  doubt  concerning  the  ground  upon 
which  the  judgment  was  founded,  it,  in  the  exercise  of  a  sound 
discretion,  should  require  the  court  rendering  the  judgment  to  find 
the  facts  more  specifically. 

If  the  Circuit  Court  were  of  opinion  that  the  transfer  of  the  one 

*  This  statement  has  been  omitted. — Ed. 
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thousand  shares  of  stock  to  an  insolvent  member  of  his  family  by 
Mr.  Peter,  his  purpose  in  the  transaction  being  to  escape  liability 
to  future  corporate  creditors,  was  alone  sufficient  to  continue  in 
him  their  equitable  ownership,  and  founded  their  judgment  on 
that  view  of  the  question,  we  think  their  judgment  in  this  respect j 
was  erroneous. 

In  the  absence  of  a  by-law  on  the  subject,  and  treated  simply 
as  property,  no  reason  is  apparent  for  limiting  the  power  of  dispo- 
sition over  corporate  stock  within  narrower  bounds  than  those 
pertaining  to  other  species  of  property.  Under  the  decisions  of 
this  court,  the  owner  cannot,  by  a  transfer  of  his  stock,  defeat  the 
ultimate  right  ofexisting  creditors  to  relief  a^inst  him.  But 
upon  what  groun^Tdo  future  corporate  creditors  plant  their  rights 
to  relief  against  one  who  had  ceased  to  be  a  stockholder  before  ;^^'^ 
their  claims  arose.  If  he  had,  in  fact,  disposed  of  his  stock  and  the 
stock  had  been  transferred  on  the  books  of  the  corporation,  as  to 
such  future  creditors  it  was  as  if  he  had  never  been  a  stockholder. 
If  the  transaction  was  not  bona  fide;  if  it  was  a  ruse  or  device  by 
which  he  sought  to  hold  himself  out  to  the  world  as  divested  of  his 
ownership  while  by  some  understanding  or  agreement,  express  or 
implied,  the  transferee  held  it  for  him,  he  doubtless  would  remain 
the  equitable  owner,  and  under  the  express  words  of  our  statute 
would  remain  liable  to  assessment  to  pay  future  corporate  debts. 

If,  however,  the  transaction  \sJtQna.£de  and  the  shares  trans- 
ferred on  the  proper  corporate  books,  future  creditors  are  not  con- 
cerned with  the  motives  which  actuated  the  former  owner.  It 
was  the  right  and  privilege  of  such  owner  to  sell  to  any  purchaser 
who  would  buy,  or  to  donate  to  any  person  who  would  accept  the 
gift,  his  worthless  corporate  stock,  and  if,  in  such  case,  the  trans- 
artion  is  completed  by  a  transfer  of  the  stock,  persons  who  there- 
after give  credit  to  the  corporation  have  no  claim  against  such 
former  owner. 

If  the  sale  and  transfer  is  absolute  and  made  in  good  faith,  the 
former  owner  does  not  thereafter  remain  the  equitable  owner  by 
reason  of  the  facts  that  the  worthless  stock  passed  either  by  gift  or 
sale  into  the  ownership  of  an  insolvent  transferee,  and  the  sole  ob- 
ject of  the  former  holder  in  entering  into  the  transaction  was  to 
escape  liability  for  future  debts  of  the  corporation. 

In  order  to  correctly  apply  these  prmaplesto  th^  transfer  made 
by  Mr.  Peter,  the  findings  of  facts  should  be  made  certain.  It 
should  show  whether  the  sale  was  absolute,  or  whether  by  some 
agreement  or  understanding,  express  or  implied  by  the  circum- 
stances, the  transferee  held  the  stock,  transferred  to  her,  for  his 
present  or  ultimate  benefit. 

Judgment  reversed  in  part  and  affirmed  in  part. 


:  '    / 


2224  ANDERSON  V,  PHILA.  WAREHOUSE  CO.        [CHAP.  VI. 

ANDERSON,     Receiver,     v,     PHILADELPHIA     WARE- 
HOUSE CO. 

In  the  Supreme  Court  of  the  United  States,  April  21,  1884. 

[Reported  in  in  United  States  Reports  479.] 

This  suit  was  brought  by  the  receiver  of  the  First  National 
Bank  of  Allentown,  an  insolvent  national  bank,  to  recover  an  as- 
sessment made  by  the  Comptroller  of  the  Currency  on  the  share- 
holders to  pay  debts,  and  the  only  question  presented  for  deter- 
mination is  whether,  upon  the  facts,  the  Philadelphia  Warehouse 
Co.  was  in  law  a  shareholder  of  the  bank  at  the  time  of  its  failure, 
and  as  such  Itable  to  creditors.  The  facts,  as  shown  by  the  un- 
disputed testimony,  or  found  by  the  jury,  are  these : 

From  the  17th  of  April,  1864,  until  December  27,  1871,  Will- 
iam Kern  was  the  registered  holder  of  490  shares  of  the  stock 
of  the  bank.  Kern  was  one  of  the  partners  in  the  banking 
and  business  firm  of  W.  H.  Blumer  &  Co.,  composed  of  himself, 
William  H.  Blumer,  and  Jesse  Line.  Blumer  was  the  president 
of  the  bank,  and  the  other  two  partners  in  the  firm  directors.  A 
son  of  the  president  was  cashier  and  also  a  director. 

In  the  latter  part  of  the  year  1871  Blumer  &  Co.,  through 
William  H.  Blumer,  arranged  with  the  Philadelphia  Warehouse 
Co.  in  Philadelphia  for  a  loan  or  banker's  credit,  to  be  secured 
by  a  deposit  of  collaterals.  The  account  was  opened  and  the  first 
drafts  paid  upon  a  deposit  of  gas  stocks  as  security.  On  the 
27th  of  December,  1871,  Kern  transferred  450  of  the  shares  of 
the  stock  standing  in  his  name  on  the  books  of  the  bank,  and  had 
a  new  certificate  issued  in  the  name  of  T.  Charlton  Henry,  presi- 
dent. This  certificate  was  receipted  to  the  bank  by  Blumer,  its 
president,  and  by  him  either  taken  or  sent  to  the  Warehouse 
Company  as  further  security  for  the  credit  extended  to  Blumer 
&  Co.  The  certificate  came  into  the  hands  of  Henry,  the  presi- 
dent of  the  company,  on  the  28th  of  December,  and  soon  after 
another  draft  of  Blumer  &  Co.  for  $10,000  was  paid.  On  or  be- 
fore the  2d  of  January  the  fact  of  the  transfer  of  the  stock  to 
the  name  of  Henry,  president,  was  brought  to  the  attention  of 
some  of  the  directors  and  members  of  the  executive  committee  of 
the  Warehouse  Company.  At  once  it  was  deemed  inadvisable 
to  have  the  stock  stand  in  the  name  of  the  president,  and  the  cer- 
tificate was,  on  the  3d  of  January,  transferred,  under  the  seal  of 
the  company  and  the  signatures  of  its  president  and  secretary,  to 
Dennis  McQoskey,  an  irresponsible  person,  and  a  porter  in  its 
employ.    The  certificate  with  the  transfer  upon  it  was  sent  the 
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same  day  by  the  secretary  of  the  company  to  Blumer  &  Co.,  with 
a  request  that  the  stock  might  be  transferred  and  a  new  certifi- 
cate issued  in  the  name  of  McCloskey  and  returned.  To  this  re- 
quest Blumer  replied  as  follows  : 

"  Wm.  H.  Blumer,  President.  J.  A.  Blumer,  Cashier, 

"  The  First  National  Bank  of  Allentown. 

"Allentown,  Penn.,  January  4,  1872. 
"T.  Charlton  Henry,  Esq.,  President. 

"  To-day  I  received  one  remittance  from  your  L.  S.  Maderir^, 
to  wit,  certificate  of  stock  for  four  hundred  and  fifty  shares  of  tht 
capital  stock  of  the  First  National  Bank  of  Allentown,  with  a 
request  to  assign  the  same  and  make  a  new  certificate  to  Dennis 
McQoskey.  I  do  not  understand  the  nature  of  this  transaction, 
and  would  respectfully  ask  you  to  g^ve  me  explanation  why  the 
stock  is  to  be  transferred  to  a  third  party;  and  if  it  would  be 
better  to  place  other  securities  with  you,  such  as  gas  stock,  in 
cases  where  you  pledge  them  with  outsiders. 

"If  my  remarks  seem  improper,  pardon  me,  for  I  only  ask 
questions  to  gain  wisdom.  Very  respectfully, 

"  Wm.  H.  Blumer, 
"  for  W.  H.  Blumer  &  Co." 

To  this  letter  the  company  sent  the  following  answer : 

"January  6,  1872. 
"Wm.  H.  Blumer,  Esq.,  President. 

"  Dear  Sir :  I  am  in  receipt  in  your  favor  of  the  4th  inst.,  and 
in  reply  would  say  that  I  am  not  surprised  at  your  inquiry,  since 
you  were  requested  to  have  the  certificate  made  out  in  my  name. 
We  have  no  need  to  borrow  any  money,  nor  do  we  expect  or  in- 
tend to  put  this  stock  out  of  our  hands,  but  the  failure  of  one  or 
two  national  banks  lately  led  our  directors  to  consider  the  clause 
in  the  national  bank  act  which  renders  all  stockholders  liable,  in 
case  of  failure,  to  pay  up  to  the  receiver  the  full  amount  of  the 
stock  in  their  name;  and  on  this  account  we  determine  to  have 
the  certificates  of  national  bank  stock  put  in  the  name  of  Dennis 
McCloskey,  who  is  the  boy  in  our  office,  taking  his  power  of  ^- 
tomey  to  transfer  the  same.  Hoping  this  explanation  will  prove 
satisfactory,  I  am  yours  respectfully, 

"T.  C.  Henry,  President." 

Upon  the  receipt  of  this  letter  the  stock  was  transferred  in 
due  form,  January  10,  to  McCloskey  on  the  books  of  the  bank, 
and  a  new  certificate  issued  in  his  name.  The  certificate  was 
receipted  fot  McQoskey  by  W.  H.  Blumer  and  forwarded  to 
the  Warehouse  Company  as  an  inclosure  in  the  following  letter  : 
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'*  Office  of  the  AUentown  Gas  Co. 
"W.  H.  Blumer,  President.  J.  M.  Line,  Treasurer. 

"  Allentown,  Penn.,  January  lo,  1872. 
"  T.  C.  Henry,  Esq. 

"  Dear  Sir :  Inclosed  I  hand  you  certificate  of  450  shares  First 
National  Bank  of  Allentown.  It  is  never  out  of  the  way  if  you 
are  cautious,  but  in  this  case  I  presume  there  would  have  been  no 
danger.     I  would,  not  sell  the  gas  stock  for  $50,000. 

"  Truly,  W.  H.  Blumer.'' 

McQoskey  never  had  possession  of  the  certificate,  and,  at  the 
request  of  the  Warehouse  Company,  executed  in  blank,  as  of  the 
date  of  January  3d,  an  irrevocable  power  of  attorney  for  the  sale 
and  transfer  of  the  stock.  He  died  in  1875.  After  his  death  the 
stock  was  transferred  on  the  books  of  the  bank,  at  the  request  of 
the  company,  to  Francis  Ferris,  another  employee,  and  also  an 
irresponsible  person.  This  certificate  was  delivered  to  the  com- 
pany, and  Ferris  endorsed  thereon  an  irrevocable  power  of  attor- 
ney for  its  transfer.  The  stock  stood  in  his  name  at  the  time  of 
the  failure  of  the  bank  in  1878,  the  company  holding  the  certifi- 
cate. 

Dividends  were  paid  regularly  on  this  stock  to  Kern  or  Blumer 
&  Co.  from  the  time  of  the  original  transfer  up  to  and  including 
December,  1876.  The  Warehouse  Company  never  received  any 
dividends  and  never  acted  as  a  shareholder.  Blumer  &  Co.  failed 
in  1877,  largely  indebted  to  the  Warehouse  Company,  which  still 
held  as  security  the  stock  standing  in  the  name  of  Ferris.  The 
failure  of  Blumer  &  Co.  crippled  the  bank  so  that  it  never  after- 
ward paid  a  dividend,  and  on  the  15th  of  April,  1878,  it  was  put 
into  insolvency  by  the  Comptroller  of  the  Currency  and  a  re- 
ceiver appointed.  On  the  loth  of  May  following  the  Comptroller 
assessed  the  shareholders  twenty  per  cent,  of  the  par  value  of 
their  shares  to  pay  the  debts,  and  this  suit  was  brought  to  collect 
that  assessment  on  the  450  shares  in  question.  The  jury,  under 
instructions  applicable  to  the  foregoing  state  of  affairs,  rendered 
a  verdict  for  the  defendant,  and  to  reverse  a  judgment  on  that 
verdict  this  writ  of  error  was  taken. 

P.  K,  Erdman  for  plaintiff  in  error. 

R.  C,  McMurtrie  for  defendant  in  error. 

Waite,  Ch.  J.,  delivered  the  opinion  of  the  court.  He  stated 
the  facts  in  the  foregoing  language,  and  continued : 

It  is  well  settled  that  one  who  allows  himself  to  appear  on  the 
books  of  a  national  bank  as  an  owner  of  its  stock  is  liable  to  cred- 
itors as  a  shareholder,  whether  he  be  the  absolute  owner  or  a 
pledgee  only ;  and  that  if  a  registered  owner,  acting  in  bad  faith. 
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transfers  his  stock  in  a  failing  bank  to  an  irresponsible  person, 
for  the  purpose  of  escaping  liability,  or  if  his  transfer  is  colorable 
only,  the  transaction  is  void  as  to  creditors.  National  Bank  v. 
Case,  99  U.  S.  628;  Bowden  v,  Johnson,  107  U.  S.  251.  It  is, 
also,  undoubtedly  true  that  the  beneficial  owner  of  stock  regis- 
tered in  the  name  of  an  irresponsible  person  may,  under  some  cir- 
cumstances, be  liable  to  creditors  as  the  real  shareholder,  but  it 
has  never,  to  our  knowledge,  been  held  that  a  mere  pledgee  of 
stock  is  chargeable  where  he  is  not  regist^rgd^s  owner. 

lere  is  in  this  case  no  evidence  of  actual  fraud  or  bad  faith. 
The  Warehouse  Company  never  was  the  owner  of  the  stock  in 
question,  anH  ppver  held  itself  r^\^\  ^s  snrh  The  transfer  of  Kern 
and  Blimier  &Xo.  was  only  by  way  of  pledge,  and  the  company 
was  bound  to  return  the  stock  whenever  the  debt,  for  which  it 
was  held,  should  be  paid.  From  the  verdict  of  the  jury,  under 
the  instructions  of  the  court,  it  must  also  be  accepted  as  a  fact, 
that  the  company  never  consented  tn  a.  tran.^fer  of  the  stock  to  its 
name_on  the  books^  or  to  that  of  its  president,  and  it  is  undis- 
puted that  for  seven  years  before  the  failure  of  the  bank,  and  at 
least  five  years  before  its  embarrassments  were  known  to  the 
company  or  the  public,  the  stock  had  been  standing,  with  the 
assent  of  Kern,  Blumer  &  Co.  and  the  officers  of  the  bank,  in  the 
name  of  McCloskey  or  jFerri^.  During  all  that  time,  neither  the 
registered  holders  nor  the  Warehouse  Company  claimed  divi- 
dends or  in  any  way  acted  as  shareholders.  On  the  contrary, 
eSier  Kern  or  Blumer  &  Co.  took  the  dividends  as  they  were 
paid,  and  to  all  intents  and  purposes  controlled  the  stock.  There 
was  no  concealment  on  the  part  of  the  Warehouse  Company,  and 
no  effort  to  deceive.  It  had  possession  of  the  certificates  which 
represented  the  stock,  with  full  power  to  control  them  for  all  the 
purposes  of  its  security,  but  there  was  never  a  time,  from  the  date 
of  the  original  transfer  by  Kern  on  the  books,  until  the  failure  of 
the  bank,  that  it  was  or  pretended  to  be  anything  else  than  a  mere 
pjedgee.  Those  who  examined  the  list  of  shareholders  would 
havefbund  the  name  of  McCloskey  or  of  Ferris  as  the  registered 
holder  of  four  hundred  and  fifty  shares.  There  was  nothing  on 
the  books  of  the  bank  to  connect  them,  or  either  of  them,  with 
the  Warehouse  Company,  and,  therefore,  no  credit  could  have 
been  given  on  account  of  the  apparent  liability  of  the  company  as 
a  shareholder.  If  inquiries  had  been  made  and  all  the  facts  as- 
certained, it  would  have  been  found  that  either  Kern  or  Blumer 
&  Co.  were  always  the  real  owners  of  the  stock,  and  that  it  had 
heen  placed  in  the  name  of  the  persons  who  appeared  on  the 
registry,  not  to  shield  any  owner  from  liability,  but  to  protect  the 
title  of  the  coropa«y-as-pl^dgee.     Blumer  &  Co.  and  the  bank 
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were  fully  advised  who  McQoskey  was,  and  of  his  probable 
responsibility,  when  they  allowed  the  transfer  to  be  made  to  him, 
and  they  undoubtedly  knew  who  Ferris  was  when  the  stock  was 
put  in  his  name  after  McCloskey's  death.  The  avowed  purpose 
of  both  transfers  was  to  give  the  company  the  control  of  the 
stock  for  the  purposes  of  its  security,  without  making  it  liable  as  a 
registered^sharehoIderT  To  our  minds  there  was  neither  fraud 
nor^'lflegality  liTlHis;  The  company  perfected  its  security  as 
pledgee,  without  making  itself  liable  as  an  apparent  owner.  Kern 
or  Blumer  &  Co.  still  remained  the  owners  of  the  stock,  though 
registered  in  the  name  of  others,  and  pledged  as  collateral  security 
for  their  debt.  They  consented  to  the  transfer,  not  to  escape  lia- 
bility as  shareholders,  but  to  save  the  company  from  a  liability  it 
was  unwilling  to  assume,  and  at  the  same  time  to  perfect  the 
security  it  required  for  the  credit  to  be  given.  As  between 
Blumer  &  Co.  and  the  Warehouse  Company,  Blumer  &  Co.  or 
Kern  were  the  owners  of  the  stock  and  the  company  the  pledgee. 
As  between  the  company  and  the  bank,  or  its  creditors,  the  com- 
pany was  a  pledgee  of  the  stock  and  liable  only  as  such.  The 
creditors  were  put  in  no  worse  position  by  the  transfers  that  were 
made  than  they  would  have  been  if  the  stock  had  remained  in  the 
name  of  Kern  or  Blumer  &  Co.,  who  were  always  the  real 
owners. 

To  our  minds,  the  fact  that  the  stock  stood  as  registered  in  the 
name  of  Henry,  president,  from  December  27th  to  January  loth, 
is,  under  the  circumstances  of  this  case,  of  no  importance.  The 
Warehouse  Company  promptly  declined  to  allow  itself  to  stand 
as  a  registered  shareholder,  because  it  was  unwilling  to  incur  the 
liabilit^LSUch  as  a  registry  wouldjmpose.  It  asked  that  the  trans- 
fer might  be  made  to  McCloskeyT^o  this  the  owners  of  the 
stock  and  the  bank  assented,  and  from  that  time  the  case  stood 
precisely  as  it  would  if  the  transfer  had  originally  been  made  to 
McCloskey  instead  of  Henry,  president,  or  if  Henry  had  retrans- 
ferred  to  Kern  or  Blumer  &  Co.,  and  they  had  at  the  request  of 
the  company  made  another  transfer  to  McCloskey.  The  security 
of  the  Warehouse  Company  was  perfected  without  imposing  on 
the  company  a  shareholder's  liability.  All  this  was  done  in  good 
faith,  when  the  bank  was  in  good  credit  and  paying  large  divi- 
dends, and  years  before  its  failure  or  even  its  embarrassment 
So  far  as  the  company  was  concerned,  the  transfer  was  not  made 
to  escape  an  impending  calamity,  but  to  avoid  incurring  a  liability 
it  was  unwilling  to  assume,  and  which  it  was  at  perfect  liberty  to 
shun. 

It  follows  that  the  judgment  of  the  Circuit  Court  was  right, 
and  it  is  consequently  affirmed. 
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Miller^  J.,  with  whom  Matthews,  J.,  concurred,  dissenting. 

I  do  not  concur  in  this  judgment. 

I  think  if  in  any  case  between  private  persons,  one  of  them  had 
placed  property  in  the  hands  of  minors,  servants,  or  other  irre- 
sponsible persons,  for  the  purpose  of  escaping  the  responsibility 
attaching  to  the  ownership  of  such  property,  while  securing  all  the 
advafJt^gps.aLsuch  owTiership,  it  would  be  held  to  be  a  transaction 
which  could  not  be  supported  on  any  legal  or  equitable  principle. 

It  does  not  remove  this  case  from  the  control  of  that  principle, 
that  the  parties  to  be  injured  are  the  unknown  creditors  of  the 
bank,  who  are,  by  this  means,  deprived  of  the  right  which  they 
have  to  resort  to  a  responsible  shareholder  for  the  contribution 
which  the  law  gives  for  their  benefit. 

If  not  an  actual  fraud,  it  is  a  fraud  upon  the  banking  law,  and 
was  so  intended  to  be  by  both  the  original  holders  of  the  bank 
shares  and  the  officers  of  the  Warehouse  Company,  by  which  the 
latter  could  control  the  shares  without  the  responsibility  which 
the  law  attaches  to  the  owner. 

It  is  an  easy  device  to  make  the  right  which  the  law  gives  to 
creditors  of  a  failing  bank  ineffectual,  and  to  evade  it  in  all  cases. 

Matthews,  J.,  agrees  with  me  in  this  dissent. 


COX  V.  ELMENDORF.  -^     7X   "^^-^ . 
In  the  Supreme  Court  of  Tennessee,  October  28,  1896. 

[Reported  in  97  Tennessee  Reports  518.] 

Appeal  from  the  Chancery  Court  of  Washington  County. 
Smith,  Ch. 

Faw  &  Cox  for  Cox. 

5".  M.  Arnell  for  Elmendorf . 

McAlister,  J.  On  the  12th  day  of  November,  1894,  the  First 
National  Bank  of  Johnson  City  was  adjudged  insolvent  by  the 
Comptroller  of  the  Currency  and  complainant  appointed  receiver 
of  its  assets.  The  capital  stock  of  the  bank  was  $50,000,  divided 
into  shares  of  the  par  value  of  $100  each.  The  bank  was  largely 
indebted,  and,  in  order  to  meet  its  liabilities,  the  Comptroller  of  the 
Currency,  under  the  provisions  of  the  National  Banking  Act, 
ordered  an  assessment  of  the  shares  of  stock  belonging  to  the  in- 
dividual shareholders  to  the  full  measure  of  the  capital  stock  of 
the  company.  This  bill  was  filed  by  the  receiver  against  the  de- 
fendant, Mrs.  M.  A.  Elmendorf,  to  enforce  the  collection  of  $2000, 

assessed  upon  defendant's  stock  in  said  bank.    The  bill  charged 
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that,  on  November  12,  1894,  when  the  bank  failed,  the  defendant, 
Mrs.  Elmendorf,  was  the  owner  of  twenty  shares  of  stock,  of  the 
par  value  of  $100  each,  amounting  to  the  sum  of  $2000,  which 
stood  upon  the  books  of  the  bank  in  her  name,  and  that  she  had 
failed  and  refused  to  pay  the  said  assessment.  The  defendant 
answered,  and  denied  that  she  was  the  owner  of  the  stock  at  time 
alleged. 

The  Court  of  Chancery  Appeals  found  the  facts  to  be  as  fol- 
lows, viz.:  "The  proof  shows  that,  prior  to  January  22,  1894, 
Mrs.  Elmendorf  was  the  owner  of  said  shares  of  stock,  but  she 
claims  that  on  that  day  she  sold  and  transferred  the  stock  to  one 
Preas,  Mrs.  Elmendorf  having  agreed  to  sell  her  stock  to  Dr. 
Preas  in  consideration  of  his  taking  up  or  rather  assuming  a 
debt  of  $1050,  which  she  owed  to  the  bank,  and  a  debt  of  $250, 
which  she'^wed  to  another  bank,  and  paying  her  the  residue  in 
money,  and.  Dr.  Preas  having  made  the  necessary  arrangements 
with  the  respective  banks,  Mrs.  Elmendorf,  in  company  with  a 
kinsman,  Mr.  Cure,  went  into  the  First  National  Bank  of  John- 
son City,  on  January  22,  1894,  and  stated  to  the  president,  Mr. 
Crandall,  that  she  had  sold  her  stock  and  wanted  to  transfer  it. 
Thereupon,  the  following  endorsement  on  the  back  of  the  certifi- 
cate was  signed,  to  wit : 

"  '  For  value  received,  the  undersigned  hereby  assign  and  trans- 
fer unto  J.  H.  Preas  the  twenty  shares  of  the  within  mentioned 
capital  stock,  and  do  hereby  constitute  and  appoint  ....  to  be  ...  . 

true  and  lawful  attorney,  irrevocably,  for  and  in name  and 

behalf  to  make  the  necessary  transfers  on  the  books  of  the  com- 
pany. 

'*  *  Witness  my  hand  and  seal,  at  Johnson  City,  the  twenty-sec- 
ond of  January,  1894. 

[Signed]  "  '  M.  A.  Elmendorf. 

Witness :  J.  W.  Cure.' 


« i 


"  She  handed  her  stock  certificate,  with  this  appearing  on  the 
back  of  it,  to  Mr.  Crandall,  the  president  of  the  bank,  and  told 
him  she  wanted  him  to  make  a  proper  transfer  to  Dr.  Preas  and  fix 
it  up  all  right.  And  he  said :  *  All  right ;  I  will  attend  to  it.'  As  a 
matter  of  fact,  however,  he  did  not  make  any  transfer  upon  the 
books  of  the  company,  or  upon  the  stock  register,  and  the  same 
day,  after  this  transaction.  Dr.  Preas  went  into  the  bank,  and,  by 
an  arrangement  between  him  and  Mr.  Crandall,  president  of  the 
bank,  the  stock  certificate  was  attached  as  collateral  to  the  note  of 
$1050  which  Dr.  Preas  executed  in  assuming  the  previous  debt 
of  Mrs.  Elmendorf.  He  subsequently  sold  the  stock  to  Mr.  Pen- 
land,  and  it  was  attached  to  a  note  that  Penland  owed  the  bank. 
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and  was  in  that  condition  when  the  bank  failed.  The  stock  cer- 
tificate on  its  face  provided  that  it  was  transferable  only  on  the 
books  of  the  corporation,  in  person  or  by  attorney,  in  accordance 
with  the  by-laws  of  the  corporation,  and  on  surrender  of  the  cer- 
tificate. It  is  proper  to  say  that  at  the  failure  of  the  bank  Mrs.  1 
Ehnendorfs  name  still  remained  upon  the  stock  register  among] 
the  rest  of  the  stockholders." 

The  question  presented  for  determination  is  whether,  upon  the 
tacts  stated,  Mrs.  Elmendorf  is  liable  as  apparent  owner  of  the 
stock  for  the  assessment  made  by  the  Comptroller  of  the  Currency. 

In  the  case  of  Whitney  v.  Butler,  1 18  U.  S.  660,  the  question 
before  the  court  was  "  whether  under  the  statute  and  the  facts 
especially  found,  the  defendants  were  liable  to  be  assessed  for  the 
debts,  contracts,  and  engagements  of  the  bank.  The  statute  de- 
clares that  the  capital  stock  of  a  national  bank  shall  be  transfer- 
able on  its  books  in  such  manner  as  may  be  prescribed  in  the  by- 
laws or  articles  of  the  association ;  every  person  becoming  a  share- 
holder by  such  transfer  succeeding,  in  proportion  to  his  shares,  to 
all  the  rights  and  liabilities  of  the  prior  holder."    R.  S.  §  5189. 

The  by-laws  of  this  association  provide  that  its  stock  shall  be 
assignable  only  on  its  books,  subject  to  the  restrictions  and  pro- 
visions of  the  statute ;  that  a  transfer  book  be  kept,  in  which  all 
assignments  and  transfers  of  stock  shall  be  made ;  that  each  certifi- 
cate should  state  on  its  face  that  the  stock  is  transferable  only  on 
the  books  of  the  bank,  and  that  when  a  transfer  is  made  the  certifi- 
cate shall  be  returned  and  cancelled  and  a  new  one  issued. 

The  Court  of  Chancery  Appeals  found  there  had  been  no  formal 
proof  of  the  by-laws  of  the  company  in  the  present  case,  but  that, 
for  the  purposes  of  this  case,  they  assumed  the  statement  in  the 
stock  certificate  as  sufficient  proof  of  the  by-laws  upon  this  sub- 
ject. 

In  the  case  already  cited  Harlan,  J.,  said :  "  In  the  case  before 
us  the  personal  presence  of  defendants  at  the  bank  was  not  re- 
quired in  order  to  secure  their  release  from  liability  as  share- 
holders. Besides,  the  certificate  of  stock  authorized  them  to  act  by 
attorney.  Through  their  agents,  the  brokers,  who  sold  the  stock, 
and  through  whom  they  received  the  money,  paid  for  it.  They 
surrendered  the  certificate  and  power  of  attorney  to  the  president 
of  the  bank,  he  receiving  them  to  acknowledge  not  only  that  de- 
fendants had  parted  with  all  title  to  the  stock,  and  had  been  paid 
for  it,  but  also  that  it  had  been  purchased  at  public  auction  by 
Eager;  he  knew  equally  well  that  the  surrender  of  the  certificates 
and  the  delivery  of  the  power  of  attorney  and  the  certificate  from 
the  Probate  Court  could  only  have  been  for  the  purpose  of  having 
it  appear  by  means  of  a  transfer  on  the  books  of  the  company  that 
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Whitney's  executors  were  no  longer  shareholders.  The  right  to 
have  the  transfer  made,  and  thereby  secure  exemption  from  fur- 
ther liability,  was  secured  to  the  defendants,  both  by  the  statute 
and  by-laws  of  the  bank.  They  did  all  that  was  required  by  law 
as  preliminaries  to  such  transfer.  Nothing  remained  to  be  done 
except  for  some  officer  of  the  bank  to  make  the  necessary  form  of 
entry  on  its  books.  If,  when  the  agents  of  defendants  delivered  the 
certificate  and  power  of  attorney  to  the  president  of  the  bank,  the 
latter  had  given  any  intimation  of  a  purpose  not  to  make  the  trans- 
fer promptly,  or  had  avowed  any  intention  to  postpone  action  until 
a  sufficient  amount  of  stock  was  obtained  to  fill  Cobum's  order,  it 
may  be  that  the  failure  of  defendants  to  take  legal  steps  to  compel 
a  transfer  would,  in  favor  of  creditors  of  the  bank^  have  been 
deemed  a  waiver  of  the  right  to  an  immediate  transfer  on  the 
stock  register.  But  no  such  intimation  was  given;  no  such 
avowal  was  made.  No  objection  was  made  to  the  power  of  at- 
torney as  to  the  discharge  of  defendants  from  liability.  So  far 
as  the  record  shows,  nothing  was  said  or  done  by  the  bank's  offi- 
cers to  raise  a  doubt  in  the  minds  of  defendants*  agents  that  the 
transfer  would  be  made  at  once." 

The  court  concludes,  viz. :  "  We  are  of  opinion  that  within  a 
reasonable  construction  of  the  statute,  and  of  all  the  objects  in- 
tended to  be  accomplished  by  the  provision  imposing  liability  upon 
the  shareholders  for  the  debts  of  national  banks,  the  responsibility 
of  the  defendants  must  be  held  to  have  ceased  upon  the  surrender 
of  the  certificates  to  the  bank ;  that  the  delivery  to  its  president  of 
the  power  of  attorney  was  sufficient  to  effect,  and  intended  to 
eifect,  as  that  officer  knew,  a  transfer  of  the  stock  on  the  books  of 
the  association  to  the  purchaser." 

In  the  case  of  Snyder  v.  Foster,  73  Fed.  Rep.  136,  it  appeared 
that  one  Snyder  subscribed  for  fifty  shares  of  the  stock  of  a  na- 
tional bank,  borrowing  the  money  to  pay  for  them  from  Collins, 
the  cashier  of  the  bank.  As  collateral  security  for  the  money  so 
borrowed,  Snyder  endorsed  over  the  certificate  to  Collins,  and  left 
it  with  him.  A  few  months  later  Snyder  sold  the  stock  to  Collins 
for  the  amount  of  the  loan  and  accrued  interest,  the  certificate  re- 
maining in  Collins'  hands.  The  bank  was  solvent  at  the  time,  and 
so  continued  for  five  years,  during  which  Collins  collected  the 
dividends  on  the  stock,  as  shown  by  the  bank's  dividend  books, 
but  the  stock  was  never  actually  transferred  to  Collins  on  the 
books  of  the  bank.  The  by-laws  of  the  bank  provided  that  divi- 
dends should  be  paid  to  the  stockholders  in  whose  name  the  stock 
should  stand;  that  certificates  should  be  issued  by  the  president 
and  cashier,  and  that  when  stock  was  transferred  the  certificate 
should  be  cancelled  and  a  new  one  issued.    Long  after  the  sale  of 
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Snyder*s  stock  to  Collins  the  bank  became  insolvent,  an  assess- 
ment was  made  upon  the  stockholders,  and  the  receiver  of  the 
bank,  finding  Snyder*s  name  as  a  stockholder  on  the  books  of 
the  bank,  brought  suit  against  him.  Collins  was  dead  at  the  time 
of  the  trial.  It  was  held  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit,  that  it  might  be  inferred  as  a  fact 
from  the  evidence,  that  the  bank  had  notice  of  the  transfer  of  the 
stock  by  Snyder  to  Collins,  and  the  termination  of  Snyder's  rela- 
tions to  the  bank  as  a  stockholder,  from  which  fact  the  legal  pre- 
sumption would  follow  that  the  bank  would  cause  such  acts  to  be 
done  in  relation  to  the  transfer  as  its  officers  were  called  on  to  do, 
and  that  the  jury  should  be  permitted  to  draw  such  inferences. 

Bourman,  J.,  in  delivering  the  opinion  of  the  court  in  the  case 
last  cited,  made  this  observation  respecting  the  case  of  Whitney 
:'.  Butler,  to  wit :  "  It  seems  to  have  been  the  purpose  of  the  court  I 
in  that  case  to  ground  the  opinion  largely,  if  not  entirely,  on  the  I 
broad  doctrine  that  a  shareholder  in  good  faith,  who  has  done  all  / 
that  a  prudent  business  man  should  do,  will  not  be  held  responsible  \ 
for  the  neglect  and  carelessness  of  an  officer  of  the  bank." 

We  think  these  principles  are  conclusive  of  this  case,  and  that 
Mrs.  Elmendorf ,  having_.sQkLherstock  in  good  faith  and  sur- 
rPiiHpr^^  tbi*  c^nifiratAj2jJ2f  F''*'^^^^^  ^^  ^^  bank,  with  a  Mank 
power  of  attorney  attached,^upon  the  ^roniise]oFthat  officer  that 
he  woulJ attend  to  the  transfer,  she  i§  absolved  from  anyjiahility 
incident  to  the~subsequent  ownership  of  that  stock  by  other  per- 
sons. 

Affirmed. 


l^TST  NASHVILLE  PLANING  MILL  CO.  v.  NASHVILLE 

SAVINGS  BANK. 


r/ 


In  the  Supreme  Court  of  Tennessee,  January  7,  1888. 

[Reported  in  86  Tennessee  Reports  252.] 

Appeal  from  the  Chancery  Court  of  Davidson  County. 
Merritt,  Ch. 

IVhitman  &  Gamble  for  complainant. 

John  Ruhm  for  defendant. 

LuRTON,  J.  The  complainant,  a  tnanufacturing  corporation 
created  under  the  provisions  of  the  General  Incorporation  Act  of 
1875,  sues  the  defendant  upon  a  stock  call  duly  made  for  twenty- 
five  per  cent,  of  subscription  price  upon  forty-five  shares  of  stock 
tJow  standing  upon  the  stock  books  of  complainant  in  the  name  of 
Julius  Sax,  president.  This  stock  was  originally  subscribed  by 
one  J.  B.  Tucker,  who  paid  one-half  of  the  subscription  price,  but 
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to  whom  was  issued  stock  certificates,  one  of  which  was  in  the 
following  words: 


« 


Shares  $ioo  each. 
West  Nashville  Planing  Mill  and  Lumber  Company,  Nashville, 

Tenn.  : 
"  This  is  to  certify  that  J.  B.  Tucker  is  entitled  to  thirty-five 
shares,  of  one  hundred  dollars  each,  in  the  capital  stock  of  the 
West  Nashville  Mill  and  Lumber  Company  of  Nashville,  subject 
to  all  the  conditions  and  stipulations  contained  in  their  articles  of 
incorporation;  transferable  by  him  or  his  attorney  only  on  sur- 
render of  this  certificate. 

"  In  testimony  whereof,  the  president  and  secretary  of  said 
company  have  hereunto  subscribed  their  names. 

"  R.  F.  WooDARD,  President, 
"  T.  O.  Treanor,  Secretary." 

The  defendant  bank,  without  notice  that  the  stock  was  not  in 
fact  paid  up,  and  in  good  faith,  made  a  loan  to  Tucker,  and  took 
his  stock  certificates  as  collateral  security,  with  usual  power  of 
attorney  to  transfer  same.  Subsequently  the  bank  surrendered 
original  certificates,  and  caused  new  certificates  to  issue  to  itself, 
identical  in  form  with  the  original.  Under  these  facts  defendant 
must  be  treated  as  if  an  innocent  purchaser  for  value,  without 
actual  notice  of  the  fact  that  the  stock  was  subject  to  future  calls 
for  unpaid  balance  of  subscription  price.  A  number  of  defenses 
to  this  suit  have  been  very  ably  and  earnestly  pressed  by  the 
solicitor  for  the  bank,  but  in  the  view  we  take  of  the  case  we 
need  only  determine  one  of  them.  The  general  rule  concerning 
the  effect  of  the  transfer  of  shares  in  a  corporation  is  that  such 
transfer  operates  as  a  novatiop  of  the  contract  of  membership. 
The  transferrer  ceases  to  bea  shareholder,  and  the  transferee  be- 
comes one.  The  first  is  ordinarily  relieved  from  all  further  lia- 
bility to  contribute  capital,  and  loses  all  right  to  participate  in  the 
further  profit  of  the  management;  the  transferee  takes  the  place 
of  the  retiring  member,  and  by  implication  assumes  all  the  obliga- 
tions which  rested  upon  the  former  holder  as  a  member  of  the 
company,  and  ordinarily  becomes  liable  for  calls  to  the  same  ex- 
tent as  the  former  owner  before  the  transfer  was  made.  As- 
suming the  burdens,  he  becomes  likewise  entitled  to  all  the  bene- 
fits attaching  to  ownership  of  the  shares.  In  the  absence  of  char- 
ter provisions  or  statutory  regulations,  this  general  rule  is  almost 
universally  recognized.  Morawetz  on  Corporations,  sec.  159,  2d 
ed.,  and  authorities  cited. 

It  is  clearly  so  settled  in  this  State.  Jackson  v,  Sligo,  i  Lea, 
213;  Moses  V.  Ocoee  Bank,  i  Lea,  398. 
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Stockholders  become  such  in  several  ways — either  by  original 
subscription  or  by  assignment  of  prior  holders,  or  by  direct  pur- 
chase from  the  company.  It  is  not  at  all  essential  that  at  the  time 
there  is  an  original  subscription  there  shall  be  an  express  promise 
to  pay  the  subscription  price.  Oftener  than  otherwise  there  is 
none,  the  subscription  being  a  simple  agreement  to  take  so  many 
shares  of  stock.  By  necessary  implication  there  arises  from  such 
a  subscription  a  promise  to  pay  the  par  value  of  such  stock,  upon 
which  an  action  of  assumpsit  lies.  E.  TT  &  Va.  R.  R.  v.  Gam- 
mon, 5  Sneed,  570. 

The  Massachusetts  and  Maine  cases,  holding  an  express  prom- 
ise necessary,  are  exceptional,  and  are  based  chiefly  upon  the 
charter  remedy  of  a  sale  of  the  stock  being  regarded  as  exclusive 
in  the  absence  of  an  express  agreement  to  pay.  The  liability  of 
the  transferee  of  unpaid  stock  is  expressly  put  upon  the  same 
ground  of  an  agreement  by  implication  from  the  acceptance  of  a 
transfer  of  unpaid  stock,  thus  coming  into  privity  with  the  cor- 
poration, and  by  implication  rendering  himself  liable  to  action  by 
the  corporation  for  subsequent  calls  for  unpaid  balance  of  sub- 
scription price.  Morawetz  on  Corporations,  2d  ed.,  159;  Webster 
r.  Upton,  91  U.  S.  65. 

The  Pennsylvania  cases,  holding  that  the  transferee  is  not 
liable  without  express  agreement,  are  exceptional,  and  do  not 
commend  themselves  to  us  by  their  reasoning. 

The  General  Incorporation  Act  of  1875,  under  which  complain- 
ant holds  its  charter,  contains  nothing  which  affects  the  question 
of  the  ordinary  liability  of  a  transferee  to  the  corporation.  Sec- 
tion five  of  that  act  only  provides  for  the  continued  liability  of  the 
transferrer  in  the  case  mentioned. 

As  we  have  seen,  the  rule  which  makes  a  transferee  liable  for 
unpaid  calls  is  based  upon  the  implied  agreement  arising  where 
one  takes  shares  subject  to  calls,  and  causes  them  to  be  trans- 
ferred to  himself.  But  where  the  purchaser  of  such  shares  buys 
them  as  paid-up  shares,  and  without  notice  that  in  fact  they  are 
not  paid  up,  then  no  implication  arises  of  an  agreement  to  pay 
anything  to  the  corporation  for  such  shares.  In  such  case  there 
arc  no  facts  from  which  to  imply  an  agreement.  The  representa- 
tion made  by  the  corporation,  either  upon  the  face  of  the  stock  cer- 
tificate or  by  Its  oflficers,  that  the  shares  are  paid  up,  will,  as  be- 
tween the  corporation  and  such  transferee,  prevent  any  contract 
by  implication.  Morawetz  on  Corporations,  sec.  161 ;  Cook  on 
Stocks,  sees.  50,  257,  and  418. 

The  question  arising  upon  the  certificates  in  this  case  is  not  so  i 
easy  of  solution,  inasmuch  as  there  is  no  express  declaration  on  I 
the  face  of  it  that  the  shares  are  non-assessable  or  paid  up.     In  I 


^  * 
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.  such  a  case  the  question  is  a  yerplexing  one  as  to  whether  the  pur- 
I  chaser  of  such  shares  is  bound,  at  his  peril,  to  make  inquiry,  or 
I  whether  he  is  not  protected  by  the  want  of  notice. 

This  certificate  is  in  the  usual  commercial  form  of  certificates 
issued  for  shares  fully  paid  up.  There  is  no  intimation  upon  its 
face  that  it  is  not  what  it  appears  to  be.  The  corporation,  in  put- 
ting such  shares  upon  the  market,  has  put  it  in  the  power  of  the 
subscriber  to  sell  the  same  to  persons  innocent  of  the  true  fact. 
Under  such  circumstances,  ought  the  corporation  to  be  suffered 
to  demand  from  an  innocent  transferee,  for  value,  the  balance  of 
the  subscription  price  ?  Certificates  of  stock  are  quasi  nefrptiable 
securities.  The  vast  number  of  such  shares  daily  sold  upon  the 
market  have  led  the  courts  to  aid  their  commercial  and  negotiable 
character  in  favor  of  purchasers  without  notice  of  secret  liens. 

Thus  an  assignment  of  a  certificate  of  stock  is  held  to  pass  the 
legal  title  to  such  shares  to  the  assignee,  even  without  transfer 
upon  stock  book  or  other  notice  to  the  corporation.  Comick  v. 
Richards,  3  Lea,  i. 

Again,  this  court  held  that  if  the  pledgee  of  a  stock  certificate, 
with  blank  power  of  attorney,  subpledge  such  certificate  for 
money  loaned,  the  subpledgee,  if  ignorant  of  the  title  of  his 
pledgor,  will  hold  the  certificate  as  against  the  true  owner. 
Cherry  v.  Frost,  7  Lea,  i. 

In  view  of  the  important  character  assumed  by  shares  of  stock 
in  both  the  speculative  and  investment  markets,  and  in  view  of 
the  readiness  with  which  corporations  can  guard  themselves,  as 
well  as  purchasers  of  such  shares,  by  issuing  only  fully  paid 
shares,  or  by  expressing  upon  the  face  of  such  as  are  not  paid 
up  the  fact  that  they  are  subject  to  call  for  unpaid  subscription 
price,  we  hold,  in  the  interest  of  the  negotiability  of  such  shares 
j  and  of  what  we  deem  a  true  public  policy,  tfaat  a  bntiq.  fide  pur- 
chaser of  a  certificate  of  stock,  for  value,  and  without  notice, 
either  from  the  face  of  the  certificate  or  otherwise,  that  the  sub- 
scription price  has  not  been  paid,  will  be  protected  as  between 
I  himself  and  the  corporation  negligently  ig<s"iTig  g"^h  sharps 
This  rule  we  regard  as  most  in  accord  with  the  usages,  customs, 
and  demands  of  commerce,  and  as  calculated  to  prevent  the  as- 
sumption of  unsuspected  liabilities  on  the  one  hand,  and  the 
illegitimate  use  of  unpaid  shares  of  stock  on  the  other.  Cook  on 
Stocks,  sees.  50  and  257. 

The  rule  is  in  analogy  with  the  principles  governing  contracts, 
as  there  can  be  no  implied  contract  to  pay  unpaid  calls  where  the 
purchaser  buys  what  he  is  entitled  to  believe  are  paid-up  shares. 

The  decree  of  the  Chancellor  is  affirmed. 
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THE  SOCIETY  FOR  THE  ILLUSTRATION  OF  PRAC- 
TICAL KNOWLEDGE  v.  ABBOTT  and  Others. 

In  Chancery,  Before  Lord  Langdale,  M.  R.,  June  i,  1840. 

[Reported  in  2  Beavan  559.] 

This  suit  was  instituted  in  the  name  of  the  Society  for  the 
Illustration  and  Encouragement  of  Practical  Science  (an  incorpo- 
rated company)  against  P.  H.  Abbott,  J.  S.  Brick  wood,  J.  Shaw, 
and  Anne  C.  Watson,  the  widow  and  personal  representative  of 
Ralph  Watson. 

The  bill  prayed  that  an  account  might  be  taken  of  the  number  of 
shares  in  the  capital  of  the  society,  which  after  the  incorporation 
of  the  society  were  appropriated  by  or  to  Abbott,  Brickwood, 
Shaw,  and  Ralph  Watson,  respectively;  and  of  the  amount  of 
capital  which,  at  the  time  of  the  appropriation  of  such  respective 
shares  and  in  consideration  thereof,  ought  to  have  been  paid  or 
subscribed  by  the  said  last-named  defendants  and  Ralph  Watson 
respectively  to  the  funds  of  the  society ;  and  of  all  sums  of  money 
paid,  subscribed,  or  otherwise  satisfied  to  the  society  by  the  said 
last-named  defendants  and  Ralph  Watson  respectively,  in  respect 
of  the  capital  sum  due  from  them  or  any  of  them  upon  their  re- 
spective shares ;  and  that  in  taking  such  accounts,  credit  might  be 
allowed  to  Abbott,  Brickwood,  and  Shaw  respectively,  and  to  the 
estate  of  Ralph  Watson,  for  all  sums  of  money  by  them  respec- 
tively properly  advanced  or  expended  on  behalf  of  the  society  be- 
fore the  incorporation  thereof ;  and  that  it  might  be  declared  that 
the  society  was  not  bound  by  the  resolution  of  the  general  meet-  / 
ing  in  February,  1835 ;  and  that  Abbott,  Brickwood,  and  Shaw 
might  respectively 'be  decreed  to  pay  to  the  plaintiffs  what,  upon 
taking  such  accounts,  should  be  found  due  to  the  plaintiffs  from 
the  said  last-named  defendants  respectively,  and  that  Mrs.  Wat- 
son might  be  decreed  to  pay  to  the  plaintiffs,  out  of  the  personal 
estate  of  Watson,  what,  upon  taking  such  accounts,  should  be 
found  to  be  due  to  the  plaintiffs  from  the  estate  of  Watson. 

To  this  bill  Abbott  and  Shaw  demurred  for  want  of  equity,  and 
also  for  want  of  parties,  on  the  ground  that  the  wives  of  Abbott 
and  Brickwood,  and  the  other  original  shareholders  in  the  bill 
mentioned,  were  necessary  parties.* 

Tinney,  Bethell,  Walker,  and  Hetherington  in  support  of  the 
demurrer. 

Pemberton,  G.  Richards,  and  R,  Palmer  in  support  of  the  bill. 

'  Only  a  portioQ  of  the  statement  is  given. — Ed. 
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Master  of  the  Rolls.  This  bill  alleges  that  fQur_perSPns, 
being  at  that  time  the  managers  and  the  only  members  of  the  cor- 
poration, purchased  for  themselves  all  the  shares  into  which  the 
property  of  the  corporation  was  to  be  divided,  without  paying  the 
just  price  for  them ;  and  the  bill  which  has  been  filed  by  the  corpo- 
ration prays,  in  substance,  that  an  account  may  be  taken  of  what 
they  ought  to  have  paid,  and  for  payment  of  the  amount.  This  I 
apprehend  to  be  the  substance  of  the  bill,  though  it  is  complicated 
in  its  frame.  Whether  fraud  has  or  has  not  been  practised  is 
not  now  a  matter  for  the  consideration  of  the  court,  the  only 
question  now  being,  whether  upon  the  allegations  of  fraud  which 
are  contained  in  this  bill,  the  plaintiffs  are  entitled  to  have  an 
answer  from  the  defendants.  A  great  deal  of  confusion  has  al- 
most unavoidably  arisen  in  the  course  of  the  argument,  by  not 
distinguishing  the  corporation  or  corporate  body  from  the  indi- 
vidual persons,  who  at  one  time  seem  to  have  constituted  not  the 
corporation,  but  all  the  members  of  the  corporation.  See  Bligh  i/. 
Brent,  2  Younge,  etc.,  295.  Unless  such  a  distinction  be  ob- 
served it  would  be  impossible  to  come  to  anything  like  a  satisfac- 
tory conclusion  upon  this  occasion.  The  four  gentlemen  who 
have  been  mentioned  seem  to  have  been  engaged  in  the  meritori- 
ous speculation  of  collecting  together  objects  of  science  for  ex- 
hibition. They  commenced  it  as  a  private  speculation,  but  after 
they  had  proceeded  for  some  time,  they  were  desfrous  of  associat- 
ing with  them  two  other  persons.  These,  however,  objected  to 
come  into  the  concern,  unless  they  were  exonerated  from  any 
liability,  beyond  the  amount  for  which  they  pledged  themselves, 
by  any  subscription  they  might  think  fit  to  make.  As  this  could 
only  be  done  by  a  charter  of  incorporation,  one  was  accordingly 
applied  for  and  obtained,  and  it  was  certainly  granted  upon  the 
supposition  that  a  capital  to  the  amount  of  £20,000  was  to  be 
raised,  and  that  the  undertaking  was  to  be  carried  on  for  the  pur- 
poses stated;  it  was  upon  this  understanding  that  the  peculiar 
privileges  which  belong  to  chartered  corporations  were  granted. 
Now  it  is  distinctly  stated  in  this  bill  that  the  only  persons  who 
were  at  that  time  interested  were  the  four  persons  named.  That 
being  so,  it  is  alleged  in  argument  that  they  had  the  right  to  do 
what  they  pleased  with  respect  to  that  which  Avas  to  become  the 
property  of  this  corporation,  that  is,  in  respect  of  these  shares ; 
and  that  if,  on  the  one  hand,  they  had  the  power  of  incurring  re- 
sponsibility, they  had,  on  the  other  hand,  the  power  in  that  way  of 
discharging  themselves  from  it.  I  confess  I  cannot  concur  in 
that  argument.  They  were  then  the  only  members  of  the  corpora- 
tion, and  taking  it  for  the  present,  that  being  such  only  members, 
they  had  a  right  to  do  what  they  pleased  with  the  property  of  the 
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cx)qx)ration,  without  proceeding  to  the  extent  of  destroying  the 
coqwration ;  yet  had  they  a  right  to  act  in  a  manner  totally  incon- 
sistent with  this  charter  of  incorporation,  and  at  the  same  time 
continue  to  act  as  if  the  charter  of  incorporation  were  valid — to 
hold  out  to  the  world  that  it  was  valid,  and  to  sell  shares  upon  that 
supposition?  I  apprehend  they  were  bound  to  look  to  the  con- 
tinuance of  the  corporation,  and  to  the  conditions  and  terms  on 
which  it  was  originally  founded ;  and  that,  in  continuing  it,  they 
could  not  discharge  themselves  from  the  liability  of  the  conditions 
affecting  the  rights  of  all  who  might  afterward  become  members 
of  the  corporation.  A  man  with  regard  to  his  own  estate  may  act 
as  he  pleases ;  he  may,  as  it  has  been  said  in  argument,  take  from 
one  pocket  and  put  into  another;  but  that  is  not  the  case  with 
these  persons.  They  were  the  only  managers  and  the  only  mem- 
bers of  the  corporation,  and  what  is  alleged  upon  this  bill  is,  that 
they  determined  to  become  the  owners  of  all  the  shares ;  their 
right  to  do  so  is  not  disputed  by  the  plaintiffs,  but  what  they  say 
is  this :  "  You  might,  if  you  pleased,  have  become  the  owners  of  all 
the  400  shares,  but  if  the  corporation  was  to  continue,  then  you 
were  bound  to  give  to  the  corporation  the  value  of  those  shares,  or 
iaopoo ;  but  you  have  not  done  so.^  This  is  the  question  to  be 
determmed  in  this  cause.  The  defendants,  on  their  part,  say :  "We 
have  laid  out  money  in  the  purchase  of  models,  furniture,  etc., 
in  the  alteration  of  the  premises,  and  in  carrying  on  the  undertak- 
ing, until  we  had  established  and  made  it  very  valuable ;  our  out- 
lay and  expenses  amounted  to  £16,000 ;  we  have  added  £4000,  and 
by  delivering  the  models,  etc.,  to  the  corporation,  and  by  paying 
the  £4000,  we  have  become  the  purchasers  of  400  shares."  If  the 
facts  were  so,  it  is  not  disputed  by  the  plaintiflFs  that  the  transac- 
tion was  right,  but  the  truth  of  that  allegation  cannot  be  brought 
into  discussion  upon  this  demurrer.  The  plaintiffs  allege  by  the 
bill  that  the  expenditure  did  not  amount  to  the  i  16,000,  and  if  not, 
the  result  simply  is  that  the  amount  of  the  expenditure,  together 
with  the  £4000,  which  was  the  whole  consideration  paid  for  the 
400  shares,  was  much  less  than  their  valu^.  It  is  distinctly  stated 
by  the  bill  that  the  four  persons  bought  the  whole  400  shares  from 
the  corporation — ^that  they  as  individual  members  of  the  corpo- 
ration acquired  them,  without,  according  to  the  allegation  in  this 
bill,  having  paid  into  the  corporation  fund  the  value  of  them. 

This  transaction  was  effected  among  themselves  very  soon  after 
the  charter  of  incorporation  was  granted,  and  I  do  not  find  any- 
body else  acting  on  that  occasion.  There  appears  to  be  an  entry  of 
the  agreement  in  the  ledger,  in  which  they  expressly  charge  them- 
selves with  the  sum  of  £20,000,  and  discharge  themselves  by  the 
£16,000  already  expended  and  the  I^qqo  paid  by  them  into  the 
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bankers  of  the  company.  At  the  first  council,  held  on  the  23d  of 
January,  1835,  ^i^^  ^i^  ^^e  first  general  meeting,  which  took  place 
on  the  i8th  of  February,  1835,  they  stated  that  they  had  paid 
£20,000  for  the  shares  in  the  same  way,  viz.,  £4000  in  money 
and  £16,000  in  expenditure.  The  bill,  however,  alleges  that  at 
the  time  that  meeting  took  place,  faith  was  given  to  these  repre- 
sentations; they  were  considered  to  be  entirely  true,  and  every- 
body, therefore,  concurred  in  allowing  the  transaction  to  stand ; 
that  is,  believing  that  the  full  consideration  for  the  400  shares  had 
been  paid,  they  consented  to  the  matter  proceeding  upon  that 
footing;  but  upon  an  investigation  of  the  accounts  and  of  these 
different  matters,  it  afterward  appeared  that  the  sum  of  £i6,cxx) 
had  never  been  advanced  in  this  form  at  all ;  that  not  more  than 
£8000  had  been  advanced,  and  the  other  £8000  had  never  been  ac- 
counted for  to  the  corporation  at  all.  The  question  therefore  is, 
whether,  upon  a  bill  containing  these  allegations,  the  plaintiffs 
have  not  a  right  to  an  answer.  Whether  there  was  such  a  fraud  or 
not,  I  have  not  at  present  the  means  of  knowing.  I  can  conceive 
many  ways  in  which  the  sum  of  £16,000  might  have  been  honestly 
and  properly  paid  up,  and  for  anything  I  know  to  the  contrary, 
that  may  really  have  been  the  case ;  but  it  does  appear  ^o  me  on 
the  facts  I  have  stated  that  these  defendants  ought  to  answer  this 
bill. 

It  is  to  be  observed  that  the  transaction  which  is  impeached  is  a 
transaction  between  these  parties  as  individual  managers  on  the 
one  hand,  and  the  corporation  on  the  other ;  and  that  no  transac- 
tion as  between  these  parties,  as  the  owners  of  shares,  and  the  per- 
sons who  purchased  from  them  is  in  any  way  in  dispute  in  the 
present  bill ;  the  latter  are  not,  therefore,  necessary  parties  to  the 

suit.  J    \^  :— K,     TJ.  to; 


CHRISTIAN  E.  CHRISTENSEN,  Respondent,  v,  AMOS  F. 

ENO,  Impleaded,  etc..  Appellant. 

In  the  Court  of  Appeals  of  New  York,  June  7,  1887. 

[Reported  in  106  New  York  Reports  97.] 

Appeal  by  defendant  Eno  from  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  First  Judicial  Department,  entered 
upon  an  order  made  January  21,  1885,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  by  plaintiff,  as  judgment-creditor  of 


L 


k 


S£C.  VII.]  CHRISTENSEN   V.  ENO.  I24I 

defendant,  the  Illinois  &  St.  Louis  Bridge  Co.,  against  it  and 
defendant  Eno,  among  other  things,  to  compel  the  latter  to  pay 
forty  per  cent,  of  the  par  of  twenty-five  shares  of  the  stock  of 
said  company  issued  by  it  to  him,  upon  which  stock  the  forty  per 
cent,  was  not  paid,  but  was  credited  as  paid  when  the  stock  was 
issued;  also,  to  compel  said  defendant  to  account  for  and  pay 
over,  in  satisfaction  of  plaintiff's  judgment,  the  proceeds  of  the 
sale  by  him  of  certain  second  mortgage  bonds  gratuitously  issued 
to  said  Eno  as  a  stockholder  by  said  corporation,  upon  payment 
by  him  of  the  remaining  sixty  per  cent,  of  said  stock. 

William  Man  for  appellant. 

C,  E.  Tracy  for  respondent. 

Andrews,  J.  The  judgment  below  proceeds  on  the  ground 
that  the  forty  per  cent,  credited  as  paid  on  the  twenty-five  shares 
of  stock  of  the  Illinois  &  St.  Louis  Bridge  Co.,  issued  to  the  de- 
fendant Eno,  in  1871,  but  which  was  not  in  fact  paid,  and  also  the 
sum  of  $5332.18,  realized  by  him  on  the  sale  of  second  mortgage 
bonds  of  the  company,  received  as  his  share  on  the  distribution  of 
the  same  among  stockholders,  pursuant  to  the  resolution  of  the 
company  of  December  20,  1 871,  were  equitable  assets  in  the  hands 
of  the  defendant  Eno,  applicable  to  the  payment  of  the  debts  of 
the  corporation,  and  which  the  plaintiff,  as  a  judgment  and  execu- 
tion creditor,  may  reach  in  this  action  and  have  applied  to  the  sat- 
isfaction of  his  judgment.  It  is  ver>'  plain  upon  the  facts,  that 
the  plaintiff  in  asserting  this  claim  cannot  stand  upon  any  right 
existing  in  the  corporation  itself  to  proceed  against  the  defendant 
Eno.  The  transactions  by  which  he  acquired  the  shares  as  paid- 
up  shares  to  the  extent  of  forty  per  cent,  of  their  nominal  amount, 
and  received  the  bonds,  created  no  obligation  as  between  him  and 
the  company  to  pay  the  amount  unpaid  on  the  stock  or  to  account 
to  the  company  for  the  bonds  or  their  proceeds.  As  between  Eno 
and  the  company  it  was  not  intended  that  the  former  should  be 
accountable  to  the  company  for  the  amount  unpaid  on  the  stock 
or  for  the  bonds.  Viewing  the  transactions  in  the  light  most 
favorable  to  the  plaintiff,  the  credit  on  the  stock  and  the  transfer 
of  the  bonds  were  intended  as  a  gratuity  to  the  stockholders  who 
had  been  called  upon  to  pay  calls  upon  their  original  subscriptions 
in  excess  of  what  was  expected  and  of  what  was  represented 
would  be  necessary  at  the  commencement  of  the  enterprise. 
There  can  be  no  doubt  that  as  between  the  corporation  and  its 
stockholders  these  transactions  were  binding  according  to  the  ac- 
tual intention.  The  corporation  itself  would  have  no  standing  to 
demand  that  the  defendant  Eno  should  pay  the  forty  per  cent,  on 
the  stock  which  it  acknowledged  had  been  paid,  or  that  he  should 
account  for  the  proceeds  of  the  bonds.     The  claim  of  the  plaintiff. 
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therefore,  must  be  maintained,  if  at  all,  not  in  right  of  the  corpora- 
tion, or  by  way  of  equitable  subrogation  to  any  right  of  the  cor- 
poration against  Eno,  but  in  hostility  to  the  arrangement  between 
them,  under  which  he  received'jhe  stock  and  bonds.  The  plaintiff, 
to  entitle  himselTto  the  relief  demanded,  is  compelled  to  maintain 
that,  as  a  creditor  of  the  corporation,  he  has  rights  superior  to 
/  those  of  the  corporation  itself  and  may  hold  the  defendant  to 
account  for  the  unpaid  forty  per  cent,  on  the  stock  as  though  he 
had  been  a  subscriber  therefor,  and  for  the  proceeds  of  the  bonds 
as  though  he  had  purchased  them  of  the  corporation,  or  had  sold 
them  on  its  account.  So  far  as  respects  the  claim  to  recover  the 
forty  per  cent,  unpaid  on  the  twenty-five  shares  of  stock,  we 
understand  it  is  placed,  by  the  learned  counsel  for  the  plaintiff, 
mainly  on  the  proposition  that  the  capital  stork  ol  a  cQqK>ration 
is  a  trust  f tuuLfor  the  security  of  creditors,  which  cannot  be  given 
away  or  distributed  among  stockholders  so  long  as  debts  of  the 
corporation  remain  unpaid,  and  that  the  transaction  in  question 
was  a  violation  of  this  principle.  The  general  principle  asserted 
is,  doubtless,  well  founded,  but  if  it  had  an  appropriate  application 
in  the  present  case,  the  plaintiff  would  encounter  some  difficulty 
under  the  authorities  in  this  State,  in  maintaining  a  separate  ac- 
tion as  an  individual  creditor  of  the  corporation,  to  reach  assets 
which  constitute  a  trust  fund,  not  for  the  protection  of  one 
creditor  only,  but  equally  for  all  the  creditors  of  the  corporation. 
Griffith  V.  Mangam,  73  N.  Y.  611,  and  cases  cited.  But  passing 
this,  we  are  of  opinion  that  the  forty  per  cent,  credited  on  the 
twenty-five  shares  of  stock  issued  to  the  defendant  Eno  cannot 
',  be  considered  as,  and  does  not  constitute,  a  trust^uni  applicable 
1  to^the  payment  of  creditors.  The  capital  of  a  corporation  consists 
of  Its  fun^,  securitFes,  credits  and  property  of  whatever  kind 
which  it  possesses.  The  word  "  capital  "  applied  to  corporations 
is  often  used  interchangeably  with  the  words  "  capital  stock,"  and 
both  are  frequently  used  to  express  the  same  thing — ^the  property 
and  assets  of  the  corporation.  Strictly,  the  capital  stock  of  a  cor- 
poration is  the  money  contributed  by  the  corporators  to  the  capi- 
tal, and  is  usually  represented  by  shares  issued  to  subscribers  to 
the  stock  on  the  initiation  of  the  corporate  enterprise.  See  Bur- 
rail  V.  Bushwick  R.  R.  Co.,  75  N.  Y.  211,  212,  and  cases  cited. 
It  may  be  admitted  that  the  liability  of  subscribers  on  unpaid 
stock  subscriptions  constitutes  an  asset  of  the  corporation,  which 
cannot  be  surrendered  or  given  up  by  the  corporation  without 
consideration  to  the  prejudice  of  creditors.  It  is  not  claimed 
that  there  is  any  express  prohibition  in  the  charter  of  the  bridge 
company  against  issuing  shares  purporting  to  be  fully  paid  with- 
out actual  pa3anent.    The  charter  authorizes  books  of  subscrip- 
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tion  to  the  stock  to  be  opened.     The  most  that  could  be  claimed 
from  this  provision  is  that  by  implication  it  prohibits  the  issue  of 
stock  except  to  actual  subscribers  who  should  undertake  to  pay 
the  nominal  amount  of  the  shares  when  required..     There  is  no 
pretense  that  the  defendant  Eno  ever  subscribed  for  the  twenty- 
five  shares  of  bonus  stock  (so  called),  or  entered  into  any  engage- 
ment to  pay  the  forty  per  cent,  credited  thereon.    This  was  dis- 
tinctly contrary  to  the  intention  of  all  parties.     The  plaintiff 
seeks  to  charge  him  as  though  he  had  subscribed  for  the  stock 
and  entered  into  a  contract  obligation  with  the  company  to  pay 
the  forty  per  cent.     We  can  see  no  ground  upon  which  he  can 
be  made  to  respond  to  the  creditors  of  the  company  as  upon  an 
unpaid  subscription.    Assuming  that  the  transaction  as  to  the 
company  was  ultra  vires,  or  that  it  could  not  give  away  its  shares, 
the  transaction  in  that  view  was  simply  a  nullity,  and  Eno  got 
nothing  as  against  any  one  entitled  to  question  the  transaction. 
But  it  did  not  convert  him  into  a  debtor  of  the  company  for  the 
forty^r  cent.    He  entered  into  no  contract  to  pay  ij.    He  has 
received  nothing  on  account  of  the  twenty-five  shares,  and  it  is 
not  claimed  that  the  charter  in  terms  imposes  the  liability  claimed. 
The  unissued  shares  of  a  corporation  are  not  assets.     Whenf 
issued  they  represent  a  proportionate  interest  of  the  shareholder . 
in  the  corporate  property — ^an  interest,  however,  subordinate  to  \ 
the  claims  of  creditors.    There  are  unquestioned  public  evils  I 
growing  out  of  the  creation  and  multiplication  of  shares  of  stock 
in  corporations  not  based  upon  corporate  property.     The  remedy 
is  with  the  legislature.     But  the  liability  of  a  shareholder  to  pay 
for  stock  does  not  arise  out  of  hi.s  relation,  but  depends  upon  his 
contract,  express  or  impjied,  or  upon  some  statute,  and  in  the 
absence  of  either  of  these  grounds  of  liability,  we  doliot  perceive 
how  a  person  to  whom  shares  have  been  issued  as  a  gratuitjr  has^ 
by  accepting  them,  committed  any  wrong  upon  creditors,  or  made 
himself  liable  to  pay  the  nominal  face  of  the  shares  as  upon  a 
subsgiption  or  contract.     Seymour  v.  Sturgess,  26  N.  Y.  134; 
h  re  Western  €5fhaaa  Oil  Co.,  L.  R.  i  Ch.  Div.  115;  Waterhouse 
t'.  Jamieson,  2  L.  R.  H.  L.  (Sc.)  29.     The  question  as  to  the 
right  of  the  plaintiff  to  compel  the  defendant  to  account  for  the 
sum  realized  by  him  on  the  sale  of  the  bonds,  is  affected  by  the 
fatal  difficulty  that  the  defendant  has  received  nothing  from  the 
coroporation  except  its  promise  to  pay,  which  has  never  been  • 
perfonned.    The  plaintiff  has  withdrawn  nothing  from  the  funds 
of  the  company  on  account  of  the  bonds  (unless  it  may  be  a  sum 
represented  by  a  single  interest  coupon),  and  creditors  have  not 
^  prejudiced  by  the  transaction.     It  is  alleged,  and  it  was 
offered  to  be  proved,  that  the  property  of  the  company  had  been 
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sold  on  the  foreclosure  of  the  first  mortgage.  It  is  unnecessary 
to  consider  what  the  rights  or  liabilities  of  the  defendant  would 
be  in  respect  to  the  bonds  as  between  himself  and  other  creditors 
of  the  corporation  on  a  distribution  of  assets,  or  if  it  had  appeared 
that  the  corporation  had  paid  the  bonds  issued  to  the  defend- 
ant. The  situation  in  either  of  these  aspects  is  not  presented. 
/.    <V  This  is  not  a  case  of  following  assets  of  a  corporation  wrongfully 

'  transferred.  The  defendant  has  received  none  of  the  funds  or 
assets  of  the  company  available  to  creditors.  The  loss  on  the 
bonds  falls  on  those  who  have  purchased  them  relying  on  the 
-  credit  of  the  corporation.  The  situation  of  the  general  creditors 
has  not,  so  far  as  appears,  been  affected  by  the  fact  that  the  com- 
pany received  nothing  for  the  bonds.  The  statute  of  Missouri, 
the  State  from  which  the  bridge  company  in  part  derives  its 
existence,  authorizes  a  creditor  of  a  corporation,  who  shall  have 
obtained  judgment  against  it,  upon  which  an  execution  has  been 
returned  nulla  bonOf  to  issue  execution  thereon  against  any  stock- 
'  holder  to  an  extent  equal  in  amount  to  the  amount  of  stock  held 
i  by  him  "  together  withuan^L,  amount  unpaid  thereon."  The  courts 
of  Missouri  on"an"application  under  this  statute  for  leave  to  issue 
execution  against  a  person  who  was  a  director  and  stockholder 
in  the  bridge  company,  who  had  received  bonus  stock  and  bonds, 
granted  the  application  and  came  to  the  conclusion  that  the  forty 
per  cent,  credited  on  the  stock  could  be  regarded  as  the  amount 
unpaid  thereon  within  the  statute,  and  that  the  amount  received 
on  the  bonds  was  also  recoverable.  Skrainka  v.  Allen,  7  Mo. 
Rep.  434,  435 ;  S.  C,  76  id.  384.  The  statutory  remedy  is,  of 
course,  not  available  in  this  State.  Lowry  v.  Inman,  46  N.  Y. 
119,  120.  The  court  seems  to  have  given  much  weight  to  the 
fiduciary  and  trust  relation  existing  between  a  director  of  a  cor- 
I  poration  and  its  creditors.  That  relation  did  not  exist  between 
I  the  defendant  Eno  and  the  creditors  of  the  company.  He  was  a 
stockholder  simply,  and  no  trust  relation  exists  between  a  stock- 
holder in  a  corporation  and_its  creditors.  The  decision  in  Mis- 
souri may  stand  on  its  special  circumstances,  but  it  is  not  control- 
ling in  the  case  before  us. 

We  are  of  opinion  that  the  judgment  appealed  from  is  erro- 
neous and  that  it  should,  therefore,  be  reversed  and  new  trial 
ordered. 

All  concur. 

Judgment  reversed. 
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THE  SALEM  MILL  DAM  CORPORATION    v,  JOSEPH 

ROPES. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Novem- 
ber Term,  1827. 

[Reported  in  6  Pickering  23.] 

This  was  an  action  of  assumpsit  upon  the  following  agreement, 
subscribed  by  the  defendant  and  others,  in  April,  1826,  viz.: 
"Whereas,  it  is  proposed  to  establish  manufactures  in  Salem, 
and  with  a  view  to  that  object  an  act  of  incorporation  has  been 
obtained,  entitled  '  An  Act  to  incorporate  the  Salem  Mill  Dam 
Corporation,'  we,  the  subscribers,  severally  agree  to  take  the 
number  of  shares  of  the  capital  stock  in  said  corporation  which 
is  affixed  to  our  respective  names,  and  to  pay  all  such  legal  ^s-\ 
sessments^on  each  of  said  shares  as  shall  be  made  by  the  future 
government  of  said  corporation,  after  the  same  shall  have  been 
organized  according  to  said  act:  it  being  understood  that  in  case 
more  than  five  thousand  shares  shall  be  subscribed  for,  the  com- 
mittee under  whose  direction  this  subscription  is  opened  shall 
reduce  them  to  that  number,  in  such  a  mode  as  they  shall  think 
equitable." 

The  act  of  incorporation  referred  to  (St.  1825,  c.  148,  passed 
on  the  4th  of  March,  1826)  provides,  in  the  4th  section,  "that  the 
capital  stock  of  said  corporation  shall  be  divided  into  five  thou- 
sand shares,  not  exceeding  one  hundred  dollars  each."  The  sixth 
section  provides  "  that  the  said  corporation,  or  its  officers  duly 
authorized  by  its  by-laws,  may,  from  time  to  time,  make  assess- 
ments upon  the  shares  subscribed  for  until  the  whole  amount  of 
the  said  capital  stock  shall  be  paid  io.  And  if  the  proprietor  of 
any  share  shall  refuse  or  neglect  to  pay  any  assessment  for  the  term 
of  thirty  days  from  the  time  appointed  therefor,  the  share  or  shares 
of  such  proprietor  may  be  sold  by  public  auction."  In  the  7th 
section  it  is  provided  that  the  persons  named  in  the  act,  or  any 
two  of  them,  shall  call  the  first  meeting  of  the  corporation,  by 
g:iving  notice  in  one  or  more  of  the  Salem  newspapers ;  "and  at 
said  meeting  there  shall  be  chosen,  by  a  majority  of  votes,  a  clerk 
or  secretary,  who  shall  be  duly  sworn  to  record  the  doings  there- 
of; and  any  act  or  acts  may  be  done  for  the  purpose  of  organizing 
the  said  corporation  and  arranging  its  affairs;  at  which  meeting 
every  person  shall  be  entitled  to  one  vote  for  each  share  owned  by 
him.  And  the  number,  powers  and  duties  of  the  several  officers, 
agents  and  servants  of  said  corporation,  together  with  the  time 
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and  manner  of  choosing  and  appointing  them,  and  the  number 
of  votes  to  which  the  shares  of  each  member  of  the  corporation 
shall  entitle  him  at  future  meetings,  may  be  regulated  by  the  by- 
laws. Provided,  however,  that  no  meeting  as  aforesaid  shall  be 
called  before  one  thousand  shares  shall  be  subscribed  for;  and 
provided  also,  that  no  proprietor  shall  be  entitled  to  more  than 
twenty  votes." 

In  the  9th  section  it  is  enacted  that  if  at  any  time  the  corpora- 
lion  shall  use  the  water  power  to  be  created  by  them,  for  the 
purpose  of  carrying  on  manufactures,  the  corporation  shall  be 
subject  to  the  provisions  of  "an  act  defining  the  general  powers 
and  duties  of  manufacturing  corporations,"  except  that  the  lia- 
bility of  the  members,  in  their  individual  capacity,  for  the  debts 
of  the  corporation  is  to  terminate,  unless  such  debts  shall  be  put 
in  suit  against  them  within  one  year  after  they  shall  have  ceased 
to  be  members. 

At  the  trial,  which  was  before  Putnam,  J.,  it  appeared  that 
the  d,efendant  had  subscribed  for  twenty  shgces.  On  the  17th 
of  May,  1826,  the  first  meeting  of  the  stockholders  was  held, 
when  the  act  of  incorporation  was  accepted  by  a  unanimous 
vote,  and  the  corporation  was  organized  according  to  the  act. 
The  report  of  the  committee  for  obtaining  subscriptions  w^as 
laid  before  the  meeting,  stating  that  the  number  of  shares  sub- 
scribed for  was  at  that  time  twenty-three  hundred  and  sev- 
enty-eight, and  recommending  that  subscriptions  should  not  be 
received  after    the    whole    number    of    shares    subscribed     for 

/^  should  amount  to  three  thousand.  Additional  subscriptions 
were  subsequently  obtained,  so  that  on  the  4th  of  September, 
1826,  the  whole  number  of  shares  subscribed  for  was  twenty-six 
hundred  and  eighty-seven ;  and  this  number  was  never  afterwards 

/  augmented.  On  that  day  the  first  assessment,  being  three  dol- 
lars on  each  share,  and  for  the  defendant's  proportion  of  which 
this  action  was  brought,  was  laid  by  the  directors,  pursuant  to 
the  by-laws,  to  be  paid  into  the  treasury  of  the  corporation  on  or 
before  the  13th  of  September.  At  a  meeting  of  the  directors  on 
the  24th  of  October  it  was  voted  to  proceed  in  the  erection  of  the 
dams  whenever  available  funds  to  the  amount  of  $250,000 
should  be  obtained.  One  hundred  and  twenty-five  of  the  shares 
subscribed  for  were  then  supposed  to  be  insolvent  and  not  avail- 
able. The  defendant  was  then  a  director,  and  a  large  sum  of 
money  had  been  expended  by  the  board  of  directors,  and  many 
contracts  had  been  made  by  them.  The  defendant  was  present  at 
the  first  meeting  of  the  stockholders,  and  likewise  usually  attend- 
ed the  subsequent  meetings  of  the  corporation. 
The  defendant  moved  for  leave  to  prove  that  the  sum  for 
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which  subscriptions  had  been  obtained  was  insufficient  to  com- 
plete the  work  undertaken,  but  the  motion  was  overruled. 

The  books  and  records  of  the  corporation  and  directors  made 
a  part  of  the  case. 

According  as  the  opinion  of  the  court  should  be  upon  the 
foregoing  statement,  a  default  or  nonsuit  was  to  be  entered  or  a 
new  trial  granted. 

Pickering  and  Mason  (of  New  Hampshire)  for  the  plaintiffs. 

Saltonstdll  and  Shillaber  for  the  defendant. 

Parker,  Qi.  J.  Upon  the  general  question  presented  in  the 
argument  of  this  case,  viz.,  the  legality  of  an  assessment  for  the 
general  objects  and  purposes  for  which  the  plaintiffs  were  incor- 
porated, the  court  are  unanimously  of  opinion  that  such  assess- 
ment would  not  be  valid. 

We  are  brought  to  this  opinion  by  a  careful  consideration  of 
the  act  of  incorporation,  and  by  a  just  construction  of  the  obliga- 
tions incurred  under  the  instrument  by  which  the  individual 
members  associated  and  became  corporators.  We  consider  the 
special  promise  incorporated  with  the  subscription  as  making  the 
persons  and  property  liable  to  the  extent  of  the  subscription — ^that 
is,  to  pay  all  assessments  which  shall  be  legally  made;  the  object 
of  this  form  of  subscription  being  obviously  to  create  a  personal 
duty  upon  those  who  should  subscribe,  beyond  the  statute  liabil- 
ity which  can  be  enforced  only  against  their  shares.  The  princi- 
I^e  has  heretofore  ben  settled  in  analogous  cases,  that  a  mere 
subscription  creates  no  promise  and  gives  no  security  to  the  cor- 
poration beyond  the  value  of  the  stock;  but  that  a  promise  super- 
added gives  a  right  of  action,  where  there  are  parties  in  being  to 
give  and  take  the  promise.  And  this  distinction  is  reasot\;able, 
for  as  the  objects  for  which  such  incorporations  are  applied  for 
and  granted  are  generally  experimental,  and  as  expenses  must 
be  incurred  in  trying  the  experiment,  it  is  right  and  just  that 
those  who  embark  in  the  same  cause  should  be  holden  to  each 
other  for  a  fair  apportionment  of  the  expenses;  and  it  is  not  un- 
just, if  a  majority  of  those  who  associate  should  determine  to 
complete  the  object,  that  those  in  whose  promises  they  confide 
to  bear  their  proportion  of  expense  should  be  compelled  to  pay. 
But  all  such  promises  are  in  their  nature  conditional,  and  depend 
upon  the  terms  on  which  they  are  made  with  reference  to  the  ca- 
pacity, duties  and  powers  of  the  other  party  to  the  contract,  the 
corporation,  who  cannot  extend  the  effect  of  the  promise  beyond  . 
the  original  meaning  and  extent  of  it,  any  more  than  the  other 
party  can  limit  it. 

The  power  of  corporations  is  derived  only  from  the  act,  grant, 
charter  or  patent  by  which  they  are  created.     In  this  common- 
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wealth  the  source  and  origin  of  such  power  is  the  legislature, 
and  corporations  are  to  exercise  no  autliority  except  what  is 
given  by  express  terms  or  by  necessary  implication  by  that  body. 
No  vote  or  act  of  a  corporation  can  enlarge  its  chartered  author- 
ity, either  as  to  the  subjects  on  which  it  is  intended  to  operate  or 
the  persons  or  property  of  the  corporators.  If  created  with  a 
fund  limited  by  the  act,  it  cannot  enlarge  or  diminish  that  fund 
i  but  by  license  from  the  legislature,  and  if  the  capital  stock  is  par- 
celled out  into  a  fixed  number  of  shares,  this  number  cannot  be 
changed  by  the  corporation  itself.  Vide  i  Dane's  Abr.,  c.  22,  art. 
I,  and  the  numerous  authorities  cited  by  that  author.  The  prom- 
ise on  which  this  action  is  brought  must  be  construed  with  ref- 
erence to  the  charter  of  the  company,  it  being  founded  on  that, 
and  is  to  be  governed  by  it. 

What,  then,  are  the  terms  and  the  legal  effect  of  the  contract 
now  under  consideration?  The  words,  after  stating  the  object 
of  the  subscription  and  referring  to  the  act  of  incorporation, 
are: 

**  We,  the  subscribers,  severally  agree  to  take  the  number  of 
shares  of  the  capital  stock  in  said  corporation  which  are  afHxed 
to  our  respective  names,  and  to  pay  all  such  legal  assessments  on 
each  of  said  shares  as  shall  be  made  by  the  future  government  of 
said  corporation,  after  the  same  shall  have  been  organized  ac- 
cording to  said  act;  it  being  understood  that  in  case  more  than 
five  thousand  shares  shall  be  subscribed  for  the  committee  under 
whose  direction  this  subscription  is  opened  shall  reduce  them  to 
that  number,  in  such  a  mode  as  they  shall  think  equitable." 

An  analysis  of  this  contract  will  show  the  true  and  only  fair 
construction  of  it.  The  promise  is  to  pay  all  legal^assessments. 
Upon  what?  Upon  the  shares  subscribed  for.  Shares  of  what? 
Of  the  capital  stock  of  the  company  created  by  the  act  of  incor- 
poration. What  is  this  capital  stock?  This  must  be  answered  by 
the  act  of  incorporation,  upon  which  the  whole  contract  is  found- 
ed ;  and  a  reference  to  that  shows  manifestly  that  the  whole  cap- 
ital stock  is  composed  of  five  thousand  shares,  which  are  liable 
to  be  assessed  to  the  extent  of  one  hundred  dollars  on  each  share. 
So  that  potentially  the  capital  stock  is  five  hundred  thousand  dol- 
lars, but  the  corporators  have  a  right  to  limit  it  to  any  less  sum 
by  the  assessment  upon  the  shares,  according  to  the  amount  of 
capital  wanted  for  the  object. 

But  this  power  of  limitation  is  a  privilege  attached  to  the 
shares,  and  we  think  most  clearly  cannot  be  taken  away  by  a  re- 
duction of  the  number  of  shares,  leaving  to  the  subscriber  the 
hazard  of  being  liable  upon  his  subscription  and  promise  to  an 
amount  much  beyond  what  the  actual  expense  of  the  project 
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might  subject  him  to  if  the  original  number  of  shares  were  lia- 
ble to  assessment  Suppose,  instead  of  the  contemplated  sum 
of  five  hundred  thousand  dollars,  in  the  process  and  execution 
of  the  project  one  hundred  thousand  dollars  should  be  found  to 
be  competent  to  the  purpose.  Then  it  would  follow  that  upon 
five  thousand  shares  a  tax  of  twenty  dollars  on  each  share  would 
be  sufficient;  whereas,  if  the  shares  were  reduced  to  one  thousand, 
an  assessment  to  the  whole  extent  of  one  hundred  dollars  on  a 
share  would  still  be  necessary. 

Now,  a  person  called  upon  to  subscribe  would  naturally  make 
his  own  calculations  of  the  probable  cost  of  the  undertaking.  He 
would  see  that  the  utmost  limit  of  taxation  is  one  hundred  dol- 
lars upon  a  share,  and  that  probably  not  more  than  one-half  of 
that  sum  would  be  required.  I  say  probably,  because  the  very 
fact  of  proceeding  in  the  execution  of  the  project  with  but  little 
more  than  half  the  number  of  shares  taken  up  shows  the  opinion 
of  the  corporation  that  half  the  contemplated  capital  would  be 
sufficient.  We  think  the  subscriber  cannot  be  deprived  of  this 
probable  advantage  by  the  vote;  of  the  corporation  reducing  the 
number  of  shares,  and  that  a  tax  founded  on  such  reduction 
would  be  illegal. 

Such,  we  think,  is  the  spirit  of  the  act  of  incorporation — the 
intent  and  meaning  of  the  limitation  of  the  number  of  shares  to 
constitute  the  capital  stock.  It  could  have  been  introduced  for 
no  other  purpose  than  to  show  the  extent  of  liability.  The  ac- 
complishment of  this  project  may  cost  five  hundred  thousand  dol- 
lars; there  shall  be,  therefore,  live  thousand  shares,  liable  to  the 
extent  of  one  hundred  dollars  each.  It  may  cost  much  less ;  the 
shares  may  be  taxed  much  less,  but  cannot  be  carried  beyond 
one  hundred  dollars.  These  are  the  terms  held  out  to  the  sub- 
scribers by  the  act  of  incorporation,  and  by  the  subscription  pa- 
per itself ;  for  the  promise  is  to  pay  what  shall  be  legally  assessed 
according  to  the  act  of  incorporation.  Besides  which,  it  is  agreed 
that  if  there  be  an  over-subscription,  the  shares  shall  be  reduced 
to  the  number  prescribed  in  the  act;  and  there  is  no  provision  for 
the  case  that  has  happened,  of  not  much  more  than  one-half  of 
the  number  of  shares  being  subscribed  for. 

There  is  another  view  of  the  subject  which  goes  strongly  to 
show  the  correctness  of  this  exposition  of  the  contract.  Suppose 
the  sum  contemplated  by  the  legislature  as  at  least  the  possible 
cost  of  the  undertaking  should  turn  out  to  be  all  necessary  for  its 
accomplishment,  so  that  the  expenditure  of  one-half  of  the  sum 
would,  in  all  probability,  without  the  means  of  increasing  it,  be 
the  cause  of  the  loss  of  everything  but  the  value  of  the  ma- 
terials.   Would  the  corporation  have  the  right,  by  thus  reducing 
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the  number  of  shares,  to  put  in  jeopardy  the  property  of  the  cor- 
porators? Certainly  not.  Every  subscriber  has  a  right  to  calcu- 
late upon  a  fund  computed  to  be  commensurate  with  the  object, 
and  that  each  of  five  thousand  shares  should  be  liable,  like  his 
own,  to  a  tax  of  one  hundred  dollars  in  order  to  produce  that  ef- 
fect. A  power  in  the  corporation  to  reduce  the  shares  to  one 
thousand,  without  the  power  of  taxing  them  beyond  one  hundred 
dollars,  would  be  a  power  to  expend  one  hundred  thousand  dol- 
lars, and  no  more,  upon  a  project  which,  to  be  profitable  or  even 
useful,  would  require  five  times  that  amount.  The  money  ex- 
pended in  such  case  would  be  nearly  all  lost  and  wasted.  Nor  do 
we  believe  that  the  corporation  can  make  such  a  reduction  legal 
by  a  vote  to  limit  the  assessment  upon  a  share  to  a  less  sum  than 
one  hundred  dollars ;  for  the  same  result  of  insufficient  funds,  and 
a  consequent  loss,  might  be  produced. 

If  the  subscription  paper  or  contract  had  been  in  a  form  of 
words  a  little  different,  a  question  could  hardly  arise  as  to  its  con- 
struction. Suppose  it  had  been,  Whereas,  it  is  proposed  to 
raise  a  sum,  not  exceeding  five  hundred  thousand  dollars,  for  the 
purpose  of  erecting  dams,  &c.,  in  the  town  of  Salem,  and  the  cap- 
ital stock  is  divided  into  five  thousand  shares;  now  we,  the  sub- 
scribers, agree  to  take  the  number  of  shares  set  against  our  names 
and  pay  such  sums  as  shall  be  assessed  upon  our  shares.  What 
does  this  import,  but  that  the  subscriber  to  a  share  agrees  to  take 
and  pay  for  one  five-thousandth  part  of  the  capital  stock  to  be 
raised?  Could  he  in  that  case,  by  virtue  of  such  contract,  be  held 
to  pay  a  thousandth  part?  Cetainly  not.  Now,  the  subscription 
paper  in  this  case  is  precisely  of  the  same  character,  and  of  the 
same  legal  import  and  effect.  The  subscription  and  promise  re- 
fer to  the  act  of  incorporation.  That  act  requires  that  the  capital 
stock  shall  be  divided  into  five  thousand  shares;  and  the  paper 
itself  recognizes  that  number  as  expressive  of  the  amount  of 
stock. 

It  has  been  urged,  however,  in  argument,  that  an  examination  of 
other  parts  of  the  act  of  incorporation  will  show  that  it  was  the  in- 
tention of  the  legislature  that  the  company,  when  organized,  might 
proceed  to  execute  the  full  purposes  of  their  incorporation  by  as- 
sessments upon  any  number  of  shares  over  one  thousand. 

We  construe  the  7th  section  of  the  statute  very  differently,  and 
think  it  shows  most  manifestly  that  the  legislature  had  in  view  an 
organization  for  special  and  limited  purposes,  previously  to  the 
completion  of  the  stock  by  a  full  subscription.  What  is  this  pro- 
vision of  the  7th  section?  Any  two  of  the  persons  named  in  the 
act  of  incorporation  are  authorized  by  it  to  call  a  meeting  imme- 
diately after  the  passing  of  the  act,  at  which  meeting  a  clerk  or 
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secretary  may  be  chosen,  who  shall  be  duly  sworn  to  record  the 
doings  of  the  meeting;  and  any  acts  may  be  done  for  the  purpose 
of  organizing  the  said  corporation  and  arranging  its  affairs,  pro- 
vided no  meeting"  shall  be  called  as  aforesaid  before  one  thousand 
shares  shall  be  subscribed  for. 

It  is  clear  that  it  was  not  intended  by  this  section  to  grant  a 
power  not  contained  in  the  other  sections  of  the  act,  except  so 
^  as  to  authorize  the  calling  of  the  first  meeting  for  the  neces- 
sary purpose  mentioned  in  the  section.     It  was  to  be  a  meeting 
of  organization  and  preparation.     Not  even  the  officers,  except 
the  clerk  or  secretary,  were  to  be  chosen;  but  they  were  to  ar- 
range their  affairs — ^that  is,  take  all  the  preliminary  steps  neces- 
sary to  the  advancement  of  the  undertaking — provide  by-laws, 
^ee  upon  the  number  of  votes,  and  prescribe  the  powers,  duties 
and  number  of  the  general  officers  and  agents  necessary  to  be 
employed,  together  with  the  time  and  manner  of  choosing  and 
appointing  them.    Qearly  this  was  intended  by  the  legislature  to 
grant  the  power  of  acting  only  to  a  limited  extent,  for  the  mere 
purpose  of  taking  such  precautionary  and  preliminary  steps  as 
would  be  absolutely  necessary  to  the  success  of  the  undertaking, 
and  even  to  the  procurement  of  a  full  subscription.  At  this  meet- 
ing "  any  act  or  acts  may  be  done  for  the  purpose  of  organizing  the 
said  corporation,  and  arranging  its  affairs ;  at  which  meeting  every 
person  shall  be  entitled  to  one  vote  for  each  share  owned  by  him." 
Why  limit  the  powers  of  this  meeting  to  these  specified  objects,  if, 
as  contended,  the  corporation  had  full  power  of  raising  the  whole 
capital  upon  any  number  of  shares  not  below  one  thousand?  And 
this,  too,  under  the  phrase  arranging  its  affairs,  which  obviously 
means  something  short  of  carrying  into  execution  the  project  in 
full,  and  assessing  those  who  may  have  subscribed,  to  the  extent 
of  the  liability  of  the  shares.    The  corporation,  under  this  sec- 
tion, had  the  same  power  of  taxing  upon  one  thousand  and  one 
shares  as  they  would  have  upon  twenty-six  hundred;  and  can  it 
be  supposed  that,  under  the  general  terms  of  this  act  and  under 
the  subscription,  they  can  have  the  right  to  reduce  the  taxable 
capital  down  to  one-fifth  of  that  on  which  the  subscription  was 
founded?    Upon  what  principle  can   a   tax    on   two   thousand 
and  six  hundred  shares  be  sustained  that  would  not  equally  jus- 
tify one  upon  any  less  number  not  below  one  thousand?    But  it  is 
said  they  became  a  corporate  body  by  the  acceptance  of  the  act, 
and  being  such  they  enjoy  all  the  powers  vested  in  the  body,  and, 
of  course,  the  power  of  proceeding  in  the  objects  of  the  incor- 
poration, and  then  of  necessity  follows  the  power  to  assess  all 
necessary  taxes.    But  all  this  is  petitio  principii.  The  whole  ques- 
tion is,  whether  they  were  a  body  politic  and  corporate  with  full 
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powers,  before  the  capital  stock  was  created,  and  whether  the  leg- 
islature was  not  careful  to  give  only  limited  powers  until  that 
event  should  happen.  For  no  other  reason  is  it  possible  to  con- 
ceive why  the  specification  of  power  under  the  7th  section  should 
have  been  enacted.  And  it  certainly  cannot  be  within  the  author- 
ity of  a  company  by  a  vote  to  assume  a  power  beyond  the  pro- 
visions of  their  charter. 

This  question  goes  deep  into  the  interests  of  those  who  em- 
bark in  projects  of  improvement  with  the  right  to  calculate  upon 
a  certain  capital,  and  on  their  own  liability  to  contribute  towards 
raising  it.  If  with  the  expectation  of  five  hundred  associates, 
or  shares  in  that  proportion,  those  who  represent  two  hundred 
can  assemble  and  agree  to  carry  on  the  whole  work,  by  a  major 
vote  of  that  number,  and  assess  themselves  and  the  rest,  and  these 
doings  are  binding  on  the  minority,  the  effect  will  be  to  discour- 
age such  enterprises,  and  subscriptions  to  objects  which  from 
their  nature  must  be  of  doubtful  success  will  cease.  A  man  may- 
be willing  from  public  motives  alone  to  take  his  chance  upon 
a  limited  proportion  of  five  thousand  shares  of  a  capital 
stock,  and  altogether  unwilling  to  adventure  upon  half  that  num- 
ber; and  if  he  secure  himself  by  the  terms  of  his  subscription 
he  cannot  be  bound  beyond  it  by  a  major  vote  of  those  who 
may  choose  to  persist  in  the  adventure  under  discouraging  cir- 
cumstances. 

But  it  has  been  argued  that  by  the  6th  section  of  the  act  of 
incorporation  the  power  of  making  assessments  upon  less  than 
the  whole  number  of  shares  contemplated  as  the  amount  of  the 
capital  is  given  by  express  provision  or  necessary  implication. 
We  think  a  contrary  inference  more  natural  and  just. 

This  section  provides  that  the  corporation,  or  its  officers  duly 
authorized  by  its  by-laws,  may  from  time  to  time  make  assess- 
ments upon  the  shares  subscribed  for.  If  this  had  been  all,  the 
argument  would  have  been  plausible,  but  only  plausible;  for  the 
whole  statute  would  be  taken  together  in  the  construction,  and 
then,  by  the  shares  subscribed  for,  would  be  found  to  be  intended 
the  five  thousand  shares  which  were  to  constitute  the  capital 
stock.  But  the  assessments  are  to  be  made  upon  the  shares  sub- 
scribed for,  until  the  whole  amount  of  the  said  capital  stock  shall 
be  paid  in.  Now,  the  capital  stock  here  contemplated  was  five 
hundred  thousand  dollars,  because  the  power  was  given  to  assess 
to  the  whole  extent  of  one  hundred  dollars  a  share  on  all  the 
shares.  The  object  of  this  section,  to  wit,  an  assessment  upon  the 
shares  subscribed  for  until  the  capital  stock  should  be  paid  in, 
could  never  be  attained  by  assessments  upon  less  than  the  whole 
number  of  shares;  and,  therefore,  the  legislature  did  not  intend 
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by  this  phraseology  to  defeat  this  general  object  before  explicitly 
stated.  There  is  nothing,  then,  in  the  statute  which  has  a  ten- 
dency to  vary  the  obvious  and  necessary  construction  of  the  4th 
section,  which  requires  that  the  capital  stock  shall  be  divided  into 
five  thousand  shares.  This  is  to  govern  and  limit  the  contract 
upon  which  the  suit  is  brought,  for  the  contract  is  referred  to  and 
founded  upon  this  provision.  And  to  extend  it  further  would 
be  to  substitute  a  contract  of  our  own  making  for  that  on  which 
the  parties  agreed. 

And  we  perceive  not  the  hardships  which  have  been  said  to  be 
likely  to  follow  this  decision.  The  act  of  incorporation  remains 
in  full  force.  If  the  proposed  undertaking  is  likely  to  prove  use- 
ful and  profitable,  it  will  be  no  difficult  matter  to  procure  sub- 
scribers enough,  in  addition  to  those  already  bound,  to  authorize 
the  company  to  proceed.  In  that  case  the  present  subscribers 
cannot  recede,  and  we  think  them  bound  by  their  promise,  as  well 
as  upon  their  shares,  to  submit  to  and  pay  all  the  assessments 
which  may  then  be  made  within  the  terms  of  the  act.  It  prob- 
ably was  never  before  attempted  to  proceed  to  the  final  execution 
of  a  public  or  private  project  compulsorily,  upon  one-half  of  the 
contemplated  shares  set  forth  to  the  subscribers  as  representing 
the  amount  of  stock.  In  the  act  establishing  the  Boston  &  Rox- 
bury  Mill  Dam  Company  the  possibility  of  a  failure  of  the  sub- 
scription was  anticipated  and  guarded  against  by  enacting  in  the 
9th  section  that  the  corporation,  or  its  officers,  may  make  assess- 
ments on  the  shares  subscribed  for,  for  the  purpose  of  effecting 
the  objects  of  the  corporation  and  for  any  other  necessary  pur- 
pose, provided  that  the  whole  amount  of  the  assessment  shall  not 
exceed  one  hundred  dollars  on  each  share ;  and  in  case  the  amount 
of  one  hundred  dollars  so  assessed  upon  each  share  will  not  sup- 
ply the  necessary  funds  the  corporation  may  raise  the  funds  re- 
quired by  selling  any  shares  not  subscribed  for,  or  by  creating 
and  selling  any  number  of  shares  over  and  above  the  number 
prescribed  in  the  act.  The  subscribers  under  this  act  of  incor- 
poration were  aware  that  their  shares  might  be  assessed,  although 
the  subscription  might  not  be  full,  and  probably  considered  it 
immaterial,  as  nothing  but  their  shares  would  be  liable;  and  even 
if  they  should  make  special  promises  to  pay  the  assessments,  they 
would  do  it  with  a  full  knowledge  of  the  consequences.  Not  so 
in  the  case  before  us,  for  from  the  tenor  of  the  subscription  paper 
and  the  act  of  incorporation  to  which  it  referred,  they  would  have 
no  means  of  conjecturing  that  by  a  vote  of  the  corporation  reduc- 
ing the  number  of  shares  they  might  be  held  personally  to  pay  a 
much  larger  sum  than  otherwise  would  be  chargeable  upon  their 
shares. 
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Hitherto  we  have  considered  only  the  general  question  whether 
the  corporation  can  proceed  to  make  assessments  for  the  general 
objects  and  purposes  of  the  charter  upon  the  subscription  as  it  now 
stands,  or  upon  any  number  of  shares  less  than  the  whole  number 
into  which  the  capital  stock  is  divided  by  the  act.  It  is  a  distinct 
question  whether  the  action  can  be  maintained  for  the  specific  tax 
for  which  it  is  brought. 

It  is  agreed  in  the  statement  of  facts,  that  previously  to  the 
assessment  of  this  tax  "  a  large  sum  of  money  had  been  expend- 
ed by  the  board  of  directors,  and  many  contracts  had  been  made  by 
them/'  The  amount  of  money  disbursed  and  the  nature  and  extent 
of  the  contracts  are  not  specified;  but  it  appears  by  a  certificate  of 
the  treasurer,  which  has  been  handed  to  us  since  the  argument  of 
the  cause,  that  the  disbursements  made,  together  with  what  is  due 
for  necessary  expenses,  amount  to  eleven  thousand  four  hundred 
and  twelve  dollars  and  twenty-three  cents ;  and  that  contracts  have 
been  made  for  land,  wharves,  flats,  etc.,  to  the  amount  of  ten  thou- 
sand five  hundred  and  twelve  dollars  and  fifty  cents ;  besides  which 
there  are  other  pending  contracts  relating  to  timber  and  materials, 
the  nature  and  amount  of  which  are  not  stated.  In  regard  to  these 
contracts,  we  do  not  think  they  afford  a  basis  for  the  assessment, 
because  they  relate  to  the  end  and  the  object  of  the  corporation ; 
and  whether  authorized  or  not,  so  as  to  make  the  corporate  prop- 
erty liable  for  damages  for  the  breach,  or  the  directors  by  whom 
the  contracts  were  made,  or  such  members  of  the  corporation  as 
may  have  expressly  assented  to  the  making  of  the  contracts,  we  are 
clear  that  the  corporators  are  not  personally  liable  upon  their 
promise,  because  an  assessment  for  this  purpose  is  not  a  legal  as- 
sessment within  the  terms  of  the  promise  and  within  the  provisions 
of  the  act. 

If  the  corporate  powers  to  the  extent  of  assessing  upon  the 
stockholders  for  the  whole  expense  of  the  undertaking,  did  not 
exist  until  the  whole  number  of  shares  had  been  taken  up,  which 
we  think  has  been  shown,  it  follows  necessarily  that  there  was  no 
power  in  the  corporation  to  authorize  contracts  made  for  the  pur- 
pose of  completing  the  undertaking;  and  then  it  would  also  fol- 
low that  the  act  of  the  directors  in  making  such  contracts  was 
without  legal  authority.  If  it  be  granted  that  a  contract  justify- 
ing an  assessment  could  be  made  for  the  purchase  of  lands, 
wharves,  etc.,  to  the  value  of  ten  thousand  dollars,  it  would  not  be 
possible  to  deny  to  the  directors  the  same  power  to  make  one  or 
more  contracts  for  the  completion  of  the  whole  object,  should  it 
require  the  utmost  limit  of  taxation  upon  the  shares.  This,  it  is 
said,  will  be  hard  upon  those  who  have  contracted  with  the  "di- 
rectors or  their  agent,  upon  the  faith  and  confidence  that  their 
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acts  would  bind  the  corporation  and  the  individual  corporators 
by  the  terms  of  their  subscription.  But  if  hard,  it  is  not  new,  that 
persons  have  made  contracts  with  supposed  agents,  expecting  the 
principals  would  be  bound,  and  have  been  obliged  to  rely  for  their 
remedy  upon  the  personal  liability  of  those  who  assumed  to  be 
agents.  But  it  will  be  hard  upon  the  directors  to  be  made  per- 
sonally liable  on  contracts  which  they  supposed  they  were  mak- 
ing for  the  corporation.  This  is  true;  but  the  hardship  cannot 
affect  the  legal  principles  by  which  the  case  must  be  governed. 
If  property  was  the  subject  of  their  contracts,  and  the  directors 
should  be  obliged  to  pay  for  it,  the  property  will  be  theirs;  if  dam- 
ages only  for  the  non-performance  of  the  contracts  should  be  re- 
covered, it  may  be  supposed  that  the  terms  of  the  bargain  were 
so  equal  as  to  produce  no  great  distress;  and  if  any  of  the  cor- 
porators stimulated  the  directors  to  the  exercise  of  this  author- 
ity by  acts  or  votes,  it  may  be  that  such  persons  will  be  held,  in  a 
proper  action,  to  contribute  to  make  up  the  loss.  But  those  cor- 
porators who  dissented,  not  being  bound  by  the  tenor  of  their 
original  contract,  cannot  be  held  to  contribute  towards  expendi- 
tures which  were  not  warranted  by  the  state  of  the  corporation 
when  they  were  incurred.  From  the  precaution  used  in  regard 
to  the  contracts  actually  made  of  making  them  depend  on  the 
prosecution  of  the  enterprise,  it  is  not  probable  any  difficulty  will 
arise  from  this  source. 

But  in  regard  to  the  disbursements  actually  made  in  money,  or 
for  which  contracts  are  subsisting,  in  relation  to  expenses  of  a 
preliminary  nature  necessarily  incurred  to  obtain  knowledge  on 
the  subject  of  the  undertaking,  or  for  the  purpose  of  forward- 
ing the  subscription  and  extending  the  public  patronage,  we  have 
come  to  a  different  conclusion,  in  which  we  think  we  are  equally 
well  warranted  by  the  act  of  incorporation  and  by  the  terms  of 
subscription.  We  suppose  all  the  preliminary  expenses,  such  as 
for  necessary  surveys  and  legal  advice  in  relation  to  titles  to  land 
which  it  might  be  necessary  to  acquire,  employment  of  many  per- 
sons, expense  of  meetings,  and  a  variety  of  charges  incident  to 
the  commencement  of  so  considerable  an  object,  are  in  the  nature 
of  charges  either  upon  the  original  promoters  of  the  design  or 
upon  the  corporation  when  organized;  upon  the  latter,  if  they 
expressly  or  by  implication  assume  the  same.  And  we  take  it 
for  granted  that  these  expenses  have  been  assumed,  and  that  they 
constitute  the  amount  stated  as  actual  disbursements  by  the  di- 
rectors, or  that  similar  expenses  have  since  been  incurred  by  the 
corporation  itself  which  constitute  these  disbursements.  On  this 
subject,  however,  we  are  not  sufficiently  informed,  as  the  items 
which  compose  the  gross  sum  charged  as  disbursements  are  not 
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Stated.  If  we  found  our  opinion  upon  a  false  basis  in  this  re- 
spect, and  the  parties  think  it  worth  their  while  to  contend  fur- 
ther, a  new  trial  can  be  ordered  to  settle  this  point. 

Supposing,  then,  that  the  sums  expended  are  for  objects  such 
as  above  mentioned,  or  similar  to  them — that  is,  for  purposes  pre- 
liminary to  the  actual  execution  of  the  project,  we  think  a  tax  not 
too  large  to  cover  such  expenditure  is  valid,  and  that  the  defend- 
ant is  bound  upon  his  promise  to  pay  it. 

And  we  found  our  opinion  upon  a  deliberate  consideration  of 
the  act  of  incorporation,  and  particularly  the  7th  section  of  that 
act. 

The  legislature  and  the  petitioners  for  the  act  were  probably- 
aware  that  the  nature  of  the  project  which  was  wished  to  be  au- 
thorized was  such  as  to  require  considerable  expense,  in  order  to 
produce  that  degree  of  information  which  would  be  necessary  to 
insure  a  sufficient  subscription.  The  scheme  was  new,  except 
that  it  was  preceded  by  the  Boston  &  Roxbury  Mill  Dam  Cor- 
poration, which,  notwithstanding  the  most  sanguine  expecta- 
tions, was  known  to  have  failed  in  regard  to  any  profit  to  be  de- 
rived by  the  owners  of  stock.  The  employment  of  much  skill 
and  judgment  was  requisite  to  enable  them  to  show  the  practica- 
bility of  the  scheme,  and  its  utility  or  probable  profit.  Provision, 
therefore,  was  made  in  the  act  of  incorporation  for  the  organiza- 
tion of  the  company  upon  one-fifth  part  of  the  number  of  shares 
constituting  the  capital  stock,  and  power  was  given  to  the  cor- 
poration so  organized  to  "arrange  its  affairs."  We  have  before 
shown  that  the  power  given  under  this  phraseology  was  neces- 
sarily a  limited  power.  We  are  equally  clear  that  more  was  in- 
tended than  a  mere  organization,  for  this  power  of  arranging  its 
affairs  is  superadded  to  the  power  previously  given  to  organize 
the  company.  Within  the  reasonable  construction  of  this  phrase, 
"arrange  its  affairs"  (presuming,  as  we  are  bound  to  presume, 
that  something  was  intended),  we  think  was  given  the  power  to 
look  into  the  circumstances  and  affairs  of  the  project,  the  ex- 
pense to  be  incurred  to  bring  it  into  its  existing  state,  the 
measures  necessary  to  attract  the  public  approbation  and  patron- 
age, delineations,  plans,  surveys,  philosophical  examinations  of 
the  surface  and  contents  of  bays,  coves,  etc.,  to  be  occupied,  ex- 
pense of  meetings,  procuring  subscriptions,  etc.,  all  of  which 
might  be  necessary  to  enable  the  projectors  to  give  such  an  ex- 
hibit of  probable  results  as  would  be  likely  to  promote  the  sub- 
scription. 

Having  this  power  in  regard  to  these  preliminary  arrange- 
ments, and  being  a  corporation,  we  think  the  power  to  assess  for 
the  purpose  of  defraying  the  consequent  expense  necessarily  fol- 


SEC.  VII.]     SALEM  MILL  DAM  CORPORATION  V.  ROPES.  125/ 

lows,  for  without  any  express  authority,  corporations  may  raise  . 
money  by  assessments  for  the  legitimate  purposes  of  their  insti- 
tution. 

And  power  to  this  extent  must  be  presumed  to  have  been  rec- 
ognized by  each  subscriber,  for  he  refers  to  the  act,  and  is  bound 
by  a  fair  construction  of  it,  whether  he  was  aware  of  it  at  the  time 
or  not 

Had  the  corporation,  immediately  upon  its  organization,  with 
one  thousand  shares  only  subscribed,  voted  to  raise  ten  thou- 
sand dollars  for  the  purpose  of  enabling  the  directors  to  procure 
all  necessary  information,  and  to  take  all  proper  measures  to  pro- 
cure a  full  subscription  to  the  projected  measure,  and  to  pay  all 
expenses  which  had  been  incurred  in  obtaining  the  act  of  incor- 
poration and  otherwise  in  promoting  the  object,  we  cannot  doubt 
but  an  assessment  founded  on  such  vote  would  have  been  legal 
and  valid,  and  would  be  justified  under  the  power  given  to  **ar- 
range  its  aflfairs."  Such  purposes  would  be  mere  arrangements, 
and  the  power  being  granted  to  make  them  draws  after  it  the 
power  of  providing  by  assessments  for  the  expenses  certainly  and 
necessarily  incident  and  consequent. 

Suppose,  after  such  measures  had  been  taken  and  an  expense 
unavoidably  incurred,  the  result  of  the  investigation  had  been  so 
unfavorable  as  to  induce  a  majority  of  the  actual  corporators,  or 
of  shares,  according  to  the  mode  of  voting,  to  discontinue  any  fur- 
ther proceedings  and  abandon  the  project.  How  shall  these  ex- 
penses be  defrayed?  Certainly  by  a  tax,  for  the  expenses  were  in- 
curred for  the  corporation,  and  with  full  power  to  incur  them  by 
virtue  of  the  7th  section  of  the  act.  It  is  true,  a  tax  might  be  unr 
availing  amidst  such  circumstances  if  there  were  no  obligation 
collateral  to  that  which  by  law  rests  upon  the  shares;  but  where 
there  is  a  personal  engagement  there  is  no  difficulty.  Every  sub- 
scriber in  such  case  is  made  to  pay  what  he  promised,  and  no 
more.  The  assessment  only  apportions  upon  each  subscriber  his 
quota  of  the  whole  expense,  according  to  his  interest  in  the  un- 
dertaking. 

No  vote  has  been  produced  showing  the  purpose  for  which  this 
assessment  was  granted,  and  we  do  not  think  it  necessary;  for  if 
the  whole  product  of  the  assessment  does  not  exceed  the  sum 
wanted  for  the  expenses  which  may  lawfully  be  provided  for  in 
this  way,  it  may  be  presumed  that  this  was  the  object  of  the  as- 
sessment and  that  the  money  so  raised  will  be  applied  to  these 
purposes. 

The  result  of  the  whole  is,  that  the  defendant  is  personally 
bound  by  his  promise  to  pay  all  such  assessments  as  should  be  le- 
gally made;  that  an  assessment  made  to  raise  money  to  defray 
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expenses  necessarily  incurred  in  arrangements  preparatory  to  the 
execution  of  the  objects  of  the  incorporation  is  legal;  that  ex- 
penses of  that  nature  having  been  incurred,  and  the  assessment 
which  is  the  subject  of  this  suit  not  exceeding  the  sum  necessary 
for  the  payment  and  discharge  of  them,  the  defendant  is  answer- 
able for  his  proportion,  according  to  the  number  of  shares  he  sub- 
scribed for,  and  must  therefore  be  defaulted. 


PITCHFORD  AND  Another  v.  DAVIS. 
In  the  Exchequer,  Easter  Term,  1839. 

[Reported  in  5  Meeson  &  Welshy  2.] 

Debt  for  goods  sold  and  delivered,  work  done,  and  materials 
found  and  provided,  and  on  an  account  stated.  Plea,  nunquam 
indebitatus. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sitting's 
after  Hilary  Term,  it  appeared  that  in  the  early  part  of  the  year 
1836  a  project  was  formed  for  the  establishment  of  a  company, 
under  the  name  of  "  The  United  Kingdom  Beet-root  Sugar  Asso- 
ciation," and  prospectuses~lvere  issued  stating  the  proposed  cap- 
ital to  be  in  10,000  shares  of  £25  each,  and  the  names  of  the  direct- 
ors were  announced.  In  the  month  of  April  in  that  year  the  de- 
fendant applied  for  shares,  which  were  accordingly  allotted  to 
him,  and  he  paid  the  deposit  on  them  in  June  following.  In  the 
course  of  the  summer  the  company  commenced  building  their 
works  with  the  defendant's  knowledge,  and  shortly  afterward  a 
call  was  declared  and  paid.  The  goods  for  which  the  action  was 
brought  consisted  of  certain  quantities  of  charcoal  and  lugap  alum, 
which  were  supplied  by  the  plaintiffs  to  the  directors,  on  the  order 
of  the  secretary,  for  the  use  of  the  company,  in  December,  1836, 
and  January,  1837;  and  in  1837,  sugar  to  the  value  of  £500  had 
been  made  and  sold.  The  defendant  was  not  shown  to  have  in- 
terfered in  the  management  of  the  concern,  but  he  was  proved  to 
have  been  on  one  occasion  at  the  manufactory,  and  to  have  said 
that  he  understood  the  nature  of  the  works,  and  the  mode  of 
manufacturing  sugar.  The  plaintiffs'  counsel  contended  that, 
under  these  circumstances,  the  defendant  was  a  partner  in  a  trad- 
ing company,  and  a  part  owner  of  the  goods  supplied,  and  as  such 
was  liable  in  this  action.  It  was  proved  on  cross-examination  of 
the  plaintiffs'  witnesses  that  only  a  small  part  of  the  proposed  cap- 
ital had  been  raised,  and  that  not  more  than  1400  out  of  the  10,- 
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000  shares  had  been  taken.  The  Lord  Qiief  Baron  told  the  jury 
that  without  evidence  that  the  defendant  knew  and  assented  to  the 
works  being  carried  on  with  a  smaller  capital  than  that  which  was 
originally  proposed,  he  could  not  be  bound  by  the  contract  of  the 
directors ;  and  it  was  for  them  to  say  whether  the  works  were  so 
carried  on  with  his  knowledge  and  consent.  The  jury  having, 
under  this  direction,  found  a  verdict  for  the  defendant,  Erie  now 
moved  for  a  new  trial. 

Lord  Abinger,  Ch.  B.  The  question  is,  whether  the  directors 
were  the  agents  of  the  defendant  in  carrying  on  the  business  with 
so  small  a  capital.  I  thought  at  the  trial,  and  am  still  of  the  same 
opinion,  that  where  a  prospectus  is  issued,  and  shares  collected,  for 
a  speculation  to  be  carried  on  by  means  of  a  certain  capital  to  be 
raised  in  a  certain  number  of  shares,  a  subscriber  is  not  liable  in 
the  first  instance,  unless  the  terms  of  the  prospectus  in  that  re- 
spect are  fulfilled.  But  if  it  be  shown  that  he  knows  that  the  di- 
rectors are  carrying  on  the  undertaking  with  a  less  capital,  and 
has  acquiesced  in  their  so  doing,  he  may  become  answerable  for 
their  future  contracts.  In  this  case  there  was  very  little,  if  any, 
evidence  to  show  that,  and  I  am  satisfied  with  the  finding  of  the 
jury. 

Parke,  B.  I  think  the  case  was  properly  left  to  the  jury.  The 
defendant,  by  taking 'shares  in  this  speculation,  gives  authority  to 
the  directors  to  bind  him  by  their  contracts,  in  the  event  of  the 
proposed  number  of  shares  being  disposed  of,  and  the  proposed 
ca{Htal  obtained.  The  secretary  who  gives  the  order  to  the  trades- 
man is  the  party  primarily  liable ;  the  directors  also,  who  give  the 
order  to  the  secretary,  may  be  liable.  A  third  party  may  become 
fiable,  if  it  can  be  shown  that  he  has  authorized  the  act  of  the 
directors  in  making  the  contract.  But,  by  proving  the  defendant 
to  be  an  original  subscriber,  unless  the  proposed  capital  is  raised 
no  such  authority  is  shown.  Then,  is  there  in  this  case  sufficient 
evidence  of  authority  to  contract,  with  knowledge  that  the  direct- 
ors were  acting  without  the  proposed  capital  having  been  ob- 
tained? The  jury  have  found  that  there  was  not,  and  I  think  that 
the  finding  of  the  jury  is  right. 

Alderson,  B.  The  authority  given  by  the  subscribers  to  the 
directors  is  a  conditional  one,  depending  on  the  terms  of  the  pro- 
spectus being  fulfilled.  In  this  case  that  condition  had  not  been 
fulfilled,  and  therefore  the  defendant  is  not  bound  by  the  con- 
tract of  the  directors ;  and  the  jury  have  found  that  he  had  not 
ratified  the  act  of  the  directors,  with  a  knowledge  of  that  condi- 
tion not  having  been  performed. 

Rule  refused. 
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THE  MEMPHIS  BRANCH  RAILROAD  CO.,  Plaintiff  in 
Error,  7f,  JAMES  B.  SULLIVAN,  Defendant  in  Error. 

In  the  Supreme  Court  of  Georgia,  July  Term,  1876. 

[Reported  in  57  Georgia  Reports  240.] 

Corporations.  Contracts.  Stock.  Before  McCutchen,  J. 
Floyd  Superior  Court.     January  Adjourned  Term,  1876. 

Reported  in  the  opinion. 

N,  J,  Hammond,  Attorney-General ;  Dabney  &  Fouche,  Smith 
&  Branham,  C.  A.  Thornwell  for  plaintiff  in  error. 

Wright  &  Featherston  for  defendants. 

Jackson,  J.  This  was  a  suit  brought  on  several  assessments  of 
stock  subscribed  by  Sullivan  for  the  purpose  of  building  a  railroad 
from  Rome  to  the  Alabama  line,  and  to  connect  with  certain  roads 
in  that  State.  It  appears  from  the  record  that  the  charter  required 
a  subscription  of  $500,000  before  it  was  operative ;  that  this  sum 
was  not  subscribed  originally  and  was  afterward  reduced  still 
more,  one  subscription,  a  mere  nominal  one,  for  $250,000  having 
been  released  by  the  company,  and  even  with  that  counted,  it  is 
clear  that  the  whole  subscription  never  reached  $500,000.  The 
charter  was  amended,  legalizing  certain  acts  of  the  company  and 
authorizing  it,  in  effect,  to  go  on  with  the  work  with  $100,000  of 
stock  subscribed.  Sullivan  paid  up  three  assessments,  but  for  a 
survey  of_the  route  and  other  preliminary  objects  only.  Suit  -was 
brought  against  Sullivan  for  the  balance  of  his  subscription  which 
was  assessed  and  which  he  had  refused  to  pay.  The  jury,  under 
the  charge  of  the  court,  found  for  defendant;  the  railroad  com- 
pany moved  for  a  new  trial,  it  was  refused,  and  error  is  assigned 
upon  this  refusal. 

The  questions  made  are :  i.  Whether  a  subscriber  to  stock  of  a 
corporation,  chartered  for  an  enterprise,  is  bound  to  pay  his  as- 
sessments .  unless  the  whole  stock  be  subscribed.  2.  Whether, 
even  if  the  whole  had  been  subscribed  originally,  a  large  part 
merely  nominally  and  which  was  afterward  released,  the  subscriber 
would  be  bound  to  pay  assessments.  3.  Whether  an  amendment 
to  the  charter  authorizing  the  company  to  proceed  with  a  less  sum 
than  the  whole  amount  required  to  be  subscribed,  is  so  material 
as  to  release  the  subscriber  from  his  subscription,  if  done  without 
his  assent.  And  4.  W^hether  the  facts  proven  authorized,  or 
rather  required,  the  jury  to  find  that  the  subscriber  had  acquiesced 
in  the  failure  of  the  procurement  of  the  original  sum  fixed  in  the 
charter  to  be  subscribed,  or  in  its  reduction  by  the  release  of  cer- 
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tain  nominal  subscribers,  or  in  the  alteration  of  the  charter,  though 
material. 

I.  In  respect  to  the  first  point,  it  appears  to  us  that  when  one 
agrees  to  pay  so  much  for  an  enterprise,  how  much  it  will  take  to 
complete  it  is  a  most  important  question.  There  can  be  no  doubt 
that  he  subscribes  on  condition  that  the  charter  is  complied  with ; 
that  instrument  forms  part,  and  an  important  part,  of  his  contract ; 
the  law  of  the  corporation  made  the  terms  upon  which  he  agrees  to 
pay ;  and  the  amount  of  valid  subscription  made  for  the  common 
enterprise  is  most  material.  One  might  be  willing  to  be  one  of 
ten  men  to  raise  $10,000,  but  not  one  of  ten  to  raise  $500  for  a 
given  purpose ;  $1000  might,  in  his  judgment, be  the  least  sum  that 
could  accomplish  the  object ;  $500  he  might  believe  could  not,  and 
that  his  subscription  in  the  latter  case  would  be  money  thrown 
away.  In  this  very  case  he  might  be  quite  willing  to  be  one  of 
five  thousand  shareholders  at  $100  each,  believing  that  the  road,  a 
good  substantial  road,  could  not  be  built  for  a  dime  less  than 
$500,000 ;  but  he  might  think  it  folly  to  venture  on  such  an  enter- 
prise with  $100,000,  and  would  not  subscribe  a  cent  for  it,  because 
it  would  waste  his  moneyfor  nothing.  And  so  we  find  the  author- 
ities to  be :  6  Pick,  23 ;  10  ibid.  142 ;  45  Maine,  524 ;  i  Redfield  on 
Railways,  iy6  et  seq.,  and  cases  cited  there. 

2.  It  surely  cannot  alter  the  case  if  a  large  and  material  sub- 
scription were  merely  nominal,  and  was  afterward  released  be- 
cause it  had  always  been  a  sham,  and  all  this  had  been  done  with- 
out the  knowledge  and  consent  of  the  subscriber,  who  was  thus 
duped  and  cheated  into  his  subscription  by  the  sham. 

3.  In  respect  to  the  amendment  of  the  charter,  it  appears  from 
the  record  that  the  court  left  its  materiality  to  the  jury,  and  this  is 
assigned  for  error.  That  amendment  was  to  the  effect  that  the 
capital  stock  may  be  as  much  as  $500,000,  but  that  the  company 
may  commence  work  when  $100,000  was  subscribed.  We  think 
that  the  materiality  of  this  alteration  was  a  question  for  the  court, 
and  that  the  judge  should  not  have  turned  it  over  to  the  jury ;  but 
as  they  found  it  material,  of  course,  if  we  agree  with  them,  we 
ought  not  to  interfere  with  what  they  did.  We  do  think  that  the 
change  is  material  in  so  far  as  it  would  force  collections  from 
those  who  had  subscribed  only  on  condition  that  $5oo,(XX)  should 
be  subscribed.  Besides,  it  legalized  acts  done  by  the  directors  and 
stockholders  in  releasing  fictitious  subscribers,  and  otherwise. 
Taking  it  altogether,  it  is  such  an  alteration  as  materially  affects 
the  contract  Sullivan  made,  and  the  principle  ruled  in  Winter  v. 
The  Muscogee  Railway  Co.,  11  Georgia  Reports,  438,  will  apply 
to  this  case. 

4.  Indeed,  in  the  case  of  May  v,  this  railroad  company,  48 
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Georgia  Reports,  109,  this  court  held  the  views  above  given,  and 
held  May  bound  in  that  case,  because  he  acquiesced,  and  only  be- 
cause he  acquiesced  in  what  had  been  done  in  going  on  with  the 
work  without  $500,000  subscribed,  in  the  release  of  the  fictitious 
stock,  and  the  amendment  of  the  charter.  But  in  the  case  at  bar 
the  question  of  acquiescence  was  fairly  submitted  to  the  jury ;  they 
have  found  that  Sullivan  did  not  acquiesce,  and  the  evidence  sup- 
ports the  finding.  In  May's  case  May  shows  no  dissent  at  all, 
swears  to  none  himself ;  while,  here,  Sullivan  swears  that  all  those 
acts  complained  of  were  without  his  knowledge  or  consent.  In- 
deed, the  only  evidence  at  all  of  acquiescence  here  is  the  fact  that 
Sullivan  paid  three  assessments,  but  these  were  all  for  mere  sur- 
veys  of  the  work^  and  the  payment  of  the  assessments  for  that  pur- 
posVlIierely  does  not  s^how  acquiescence  in  beginning  before  the 
whole  amount  of  stock  is  subscribed.  A  survey  and  payment  for 
it  may  be  always  made  to  ascertain  the  practicability  of  the  work 
before  the  entire  stock  is  subscribed.  See  the  authorities  above 
cited,  especially  6  Pick.  23. 

In  view  of  the  whole  case  as  disclosed  by  the  record,  we  think 
the  verdict  right,  and  we  affirm  the  judgment  of  the  court  below 
in  sustaining  it. 

Omberg's  case  differs  from  that  of  Sullivan  only  in  the  fact  that 
the  former  never  did  pay  any  assessment  either  for  the  main  work 
or  the  survey ;  and  there  is  not  even  that  evidence  going  to  show 
that  he  acquiesced  in  the  conduct  of  the  company  or  in  the  chang^e 
of  the  charter. 

Judgment  affirmed. 


THE  HARTFORD  &  NEW  HAVEN  RAILROAD  CO.   v. 

CROSWELL. 

In  the  Supreme  Court  of  New  York,  July  Term,  1843. 

[Reported  in  5  Hill  383.] 

Assumpsit,  tried  at  the  New  York  circuit  in  March,  1841,  be- 
fore Gridley,  C.  J.  The  action  was  brought  to  recover  certain  in- 
stalments upon  the  defendant's  subscription  to  the  capital  stock  of 
the  plaintiffs'  company.  On  the  trial  the  case  was  this :  In  May, 
1833,  t^^  legislature  of  Connecticut  passed  an  act  authorizing  the 
plaintiffs  to  construct  a  railroad  from  the  town  of  Hartford  to  the 
city  of  New  Haven.  The  capital  stock  was  divided  into  shares  of 
$100  each,  and  the  defendant  subscribed  for  and  was  allowed  ten 
shares.     The  subscription  was  in  these  words :    "  Whereas  the 
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General  Assembly  of  the  State  of  Connecticut,  at  their  session  in 
May,  1833,  passed  a  resolution  incorporating  the  Hartford  & 
New  Haven  Railroad  Co.,  with  power  to  construct  a  railroad  or 
way  from  the  town  of  Hartford  to  the  city  of  New  Haven :  We  do 
hereby  subscribe  to  the  stock  of  said  company  the  number  of 
shares  annexed  .to  our  names  respectively,  on  the  terms,  condi- 
tions, and  limitations  mentioned  in  said  resolution.  New  York, 
July  31*  1835."  In  May,  1839,  ^^e  legislature  of  Connecticut 
amended  the  act  of  incorporation  by  authorizing  the  company  to 
"  procure,  charter,  or  purchase  and  hold  "  such  number  of  steam- 
boats, to  be  used  in  connection  with  their  road,  as  they  might 
deem  expedient,  to  an  amount  not  exceeding  $200,000 ;  and,  for 
that  purpose,  to  increase  their  capital  stock  to  the  same  amount. 
On  the  2d  of  July  following  the  board  of  directors  resolved  to 
accept  the  amendment  and  to  adopt  it  as  a  part  of  the  charter. 
They  also  resolved  that  the  stockholders  who  were  paying  up  their 
instalments  should  be  allowed  a  preference  in  the  distribution  of 
the  new  stock  to  be  created  in  pursuance  of  the  amendment.  In 
September,  1839,  at  a  general  meeting  of  the  stockholders,  the 
resolution  to  accept  the  amendment  was  ratified.  Due  notice  of 
this  meeting  was  given;  but  the  defendant  was  not  present,  nor 
did  it  appear  that  he  had  at  any  time  signified  his  assent  to  an  ac- 
ceptance of  the  amendment.  Intermediate  the  date  of  the  defend- 
ant's subscription  and  the  amendment  of  the  charter,  the  instal- 
ments sought  to  be  recovered  were  regularly  called  for  by  public 
iK>tice  to  that  effect,  and  a  personal  demand  thereof  was  shown  to 
have  been  made  of  the  defendant,  who  refused  to  pay.  The  road 
was  completed  and  put  in  operation  before  the  commencement  of 
the  suit.  Upon  these  facts  a  verdict  was  rendered  for  the  plain- 
tiffs by  consent,  subject  to  the  opinion  of  the  court  upon  a  case. 

S.  A  Staples  for  the  plaintiffs. 

C.  McVean  for  the  defendant. 

Nelson,  Ch.  J.  The  main  objection  taken  to  a  recovery  in  this 
case  is  that  the  plaintiffs  are  seeking  to  enforce  the  performance  of 
a  different  contract  from  that  into  which  the  defendant  entered 
when  he  subscribed  for  the  stock;  in  other  words,  that  the  de- 
fendant never  assented  to  the  contract  upon  which  the  action  is 
founded. 

The  original  charter  conferred  upon  the  company  all  the  usual 
and  necessary  powers  for  locating  and  constructing  a  railroad 
from  the  town  of  Hartford  to  the  city  of  New  Haven.  The  ten 
shares  subscribed  for  by  the  defendant  were  expressly  taken  upon 
'*  the  terms,  conditions,  and  limitations  "  mentioned  in  the  charter. 
And  such  would  doubtless  have  been  the  legal  effect  of  the  sub- 
scription had  no  reference  to  the  charter  been  made  in  it.    The 
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contract  thus  entered  into  was  as  specific  and  definite  as  the  char- 
ter of  the  company  could  make  it ;  and  the  meaning  and  intent  of 
the  parties  cannot  therefore  be  mistaken.  It  was  a  contract  to  take 
stock  in  an  association  incorporated  for  a  particular  object,  hav- 
ing such  limited  and  well  defined  powers  as  were  necessary  to  the 
accomplishment  of  that  object.  The  defendant  assented  to  the  ob- 
ject by  his  subscription,  and  thereby  agreed  that  his  interest  should 
be  subject  to  the  direction  and  control  of  the  powers  thus  expressly 
conferred,  but  nothing  more. 

Since  entering  into  this  contract  the  plaintiffs  have  procured 
an  amendment  of  their  charter,  by  which  they  have  superadded  to 
their  original  undertaking  a  new  and  very  different  enterprise — 
and,  for  aught  that  can  be  known,  a  very  hazardous  one — ^with 
the  necessary  additional  powers  to  carry  it  into  effect.  Instead  of 
confining  their  operations  to  the  construction  and  management  of 
their  railroad  between  Hartford  and  New  Haven,  they  have  un- 
dertaken to  establish  and  maintain  a  line  of  water  communication 
by  means  of  steamboats,  at  an  expense  not  to  exceed  $200,000 ;  to 
all  which,  it  is  insisted,  the  contract  of  the  defendant  has  become 
subject,  without  his  approbation  or  assent. 

It  is  most  obvious,  if  incorporated  companies  can  succeed  in 
establishing  this  sort  of  absolute  control  over  the  original  contract 
entered  into  with  them  by  the  several  corporators,  there  is  no 
limit  to  which  it  may  not  be  carried  short  of  that  which  defines  the 
boundary  of  legislative  authority.  The  proposition  is  too  mon- 
strous to  be  entertained  for  a  moment.  Corporations  possess  no 
such  power.  Indeed,  they  can  exercise  no  powers  over  the  corpo- 
rators beyond  those  conferred  by  the  charter  to  which  they  have 
subscribed,  except  on  the  condition  of  their  agreement  or  consent. 
This  is  so  in  the  case  of  private  associations,  where  the  articles  en- 
tered into  and  subscribed  by  the  members  are  regarded  as  the 
fundamental  law  or  constitution  of  the  society,  which  can  only  be 
changed  by  the  unanimous  voice  of  the  stockholders.  Livingston 
V.  Lynch,  4  John.  Ch.  Rep.  573 ;  Coll.  on  Part.  641.  So  here,  the 
original  charter  is  the  fundaraentaUaw  of  the  association — the 
constitution  which  prescribes  limits  to  the  directors,  officers  and 
agents  of  the  company  not  only,  but  to  the  action  of  the  corporate 
body  itself — ^and  no  radical  change  or  alteration  can  be  made  or 
allowed  by  which  new  and  additional  objects  are  to  be  accom- 
plished or  responsibilities  incurred  by  the  company,  so  as  to  bind 
the  individuals  composing  it  without  their  assent. 

The  question  has  been  the  subject  of  consideration  in  Massa- 
chusetts and  Pennsylvania,  and  in  each  the  courts  have  not  hesi- 
tated to  maintain  the  inviolability  of  the  j^ontxact  as  originally  en- 
tered into,  denying  to  the  company  the  power  of  altering  it  es- 
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sentially  and  of  binding  the  subscribers  who  have  not  given  their 
assent.  In  the  case  of  The  Middlesex  Turnpike  Corporation  v, 
Locke,  8  Mass.  Rep.  268,  the  suit  was  brought  upon  a  subscription 
contract  for  stock,  by  which  the  defendant  agreed  to  take  one 
share  and  to  pay  all  assessments  made  upon  it.  The  ground  of 
defense  which  prevailed  was  that  the  location  of  the  turnpike 
road  had  been  changed  by  an  act  of  the  legislature,  after  the  de- 
fendant's subscription,  the  act  having  been  passed  at  the  in- 
stance of  the  corporation ;  and  that  the  defendant  had  never  as- 
sented to  the  alteration.  The  court  said :  "  The  plaintiffs  rely  on 
an  express  contract,  and  were  bound  to  prove  it  as  they  allege  it. 
Here  the  proof  is  of  an  engagement  to  pay  assessments  for  mak- 
ing a  turnpike  in  a  certain  specified  direction.  The  defendant  may 
truly  say  non  haec  in  faedera  vent.  He  was  not  bound  by  the 
application  of  the  directors  to  the  legislature  for  the  alteration  of 
the  course  of  the  road,  nor  by  the  consent  of  the  corporation 
thereto.'**  The  same  principle  was  recognized  and  admitted  in  the 
case  of  The  Indiana  &  Ebensburgh  Turnpike  Co.  v,  Phillips,  2 
Penn.  Rep.  184. 

I  do  not  deny  that  alterations  may  be  made  in  the  charter  by  the 
procurement  of  the  company,  without  changing  the  contract  so  es- 
sentially as  to  absolve  the  subscriber.  Such  would  be  the  case, 
perhaps,  in  respect  to  mere  formal  amendments,  or  those  which 
are  clearly  enough  beneficial,  or  at  least  not  prejudicial  to  his  in- 
terests. A  modification  of  the  grant  may  frequently  be  advisable, 
if  not  necessary,  in  order  to  facilitate  the  execution  of  the  very 
object  for  which  the  company  was  originally  established;  and  I 
admit  there  are  intrinsic  difficultes  in  the  way  of  laying  down  any 
general  rules  by  which  to  distinguish  between  the  two  kinds  of 
cases.  Each  must  depend  upon  its  own  circumstances,  and  be 
disposed  of  with  due  regard  to  the  inviolability  belonging  to  all 
privatecontracts. 

Some  of  the  cases  which  have  occurred  exemplify  the  difficulties 
attending  the  question.  In  Irvin  v.  The  Turnpike  Co.,  2  Penn. 
Rep.  466,  it  was  held  that  a  benefit  which  results  to  individual 
property  by  the  location  of  the  road,  did  not,  in  contemplation  of 
law,  enter  into  the  consideration  of  the  contract  of  subscription. 
Hence,  it  was  there  decided  that  the  subscriber  was  bound,  not- 
withstanding a  change  in  the  location  of  the  road  made  by  an  act 
of  the  legislature  against  his  remonstrance ;  and  this  though  the 
change  was  obviously  to  his  prejudice  in  point  of  fact.  The  de- 
cision, it  will  be  perceived,  is  contrary  to  the  case  before  referred 
to  in  Massachusetts.  The  court,  moreover,  were  not  unanimous, 
Rogers  and  Kennedy,  JJ.,  having  dissented.  In  Gray  v.  The 
Monongahela  Navigation  Co.,  2  Watts  &  Serg.  156,  the  same 
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learned  court  held  that  an  alteration  in  the  charter,  by  which  ad- 
ditional privileges  were  granted  to  the  corporation,  was  not  such 
a  violation  of  the  contract  of  subscription  as  would  relieve  the  sub- 
scriber, although  the  additional  privileges  might  extend  the  liabili- 
ties of  the  company  and  thus  incidentally  affect  him. 

I  refer  to  the  last  two  cases  as  affording  a  very  full  and  able  ex- 
amination of  the  subject,  without  intending,  at  this  time,  to  assent 
to  their  conclusions  or  to  all  the  reasonings  of  the  learned  chief 
justice  who  delivered  the  opinions.  In  each  of  them,  however, 
the  general  principle  before  asserted  in  The  Indiana  &  Ebensb. 
Turnpike  Co.  v.  Phillips  is  recognized — ^namely,  that  the  alteration 
by  the  legislature  may  be  so  extensive  and  radical  as  to  work  a 
dissolution^f^the  contract ;  but  an  effort  fs  made  so  to  modify  and 
regulate  the  appncatfoiTof  the  principle  as  to  admit  of  improve- 
ments in  the  charter,  useful  .to  the  public  and  beneficial  to  the 
company,  without  this  consequence. 

In  the  case  before  us  the  change  in  the  powers  and  purposes 
of  the  plaintiffs'  company  has  been  so  extensive  as  to  preclude 
us  from  sanctioning  a  recovery  upon  the  defendant's  subscription, 
unless  we  are  prepared  entirely  to  abandon  the  principle  above 
stated  and  to  declare  that  the  interests  of  subscribers  shall  be  sub- 
ject to  the  will  and  pleasure  of  a  majority  of  the  stockholders. 

Judgment  for  the  defendant. 


KENOSHA,  ROCKFORD  &  ROCK  ISLAND  RAILROAD 

CO.  V,  MARSH. 

In  the  Supreme  Court  of  Wisconsin,  January  Term,  1863. 

[Reported  in  17  Wisconsin  Reports  13.] 

Appeal  from  the  Circuit  Court  for  Kenosha  County. 

The  case  is  stated  in  the  opinion  of  the  court  so  far  as  is  neces- 
sary for  an  understanding  of  the  only  point  decided.  The  Cir- 
cuit Court,  on  motion  of  the  defendant,  nonsuited  the  plaintiff. 

/.  /.  Pettit  for  appellant. 

Webster  &  Schoff  contra. 

Paine,  J.  This  action  was  brought  upon  a  subscription  to  the 
capital  stock  of  a  railroad  company  chartered  to  build  a  road  from 
the  city  of  Kenosha  to  Beloit.  Ch.  60,  Pr.  Laws  of  1853.  After- 
ward, by  c.  22,  Pr.  Laws  of  1857,  the  legislature  changed  the 
enterprise  from  that  of  building  a  road  to  Beloit  to  one  of  build- 
ing a  road  to  the  State  line  between  this  State  and  Illinois,  at  or 
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near  Genoa,  in  Walworth  County.  This  change  was  obtained  by 
the  company,  which  acted  under  it,  and,  under  still  another  law, 
consolidated  with  an  Illinois  company,  which  was  authorized  to 
build  a  road  from  Rockford  in  that  State  to  the  same  point  on 
the  State  line.  This  action  was  brought  by  the  consolidated  com- 
pany. 

After  the  evidence  of  both  parties  had  been  introduced,  the  de- 
fendant moved  for  a  nonsuit,  for  the  reason,  among  others,  that 
this  was  such  a  radical  change  in  the  enterprise  as  released  him 
from  his  subscription.  The  motion  was  granted  upon  another 
ground,  but  we  think  it  was  properly  granted  upon  this. 

Considered  independently  of  the  effect  of  the  power  reserved 
in  our  Constitution  to  the  legislature,  to  amend  or  repeal  the 
charters  of  all  incorporations,  all  authorities  concur  in  stating  the 
general  rule  to  be,  that  a  radical,  fjundamental  change  in  the  char- 
acter of  the  enterprise  releases  the  stock  subscriber  who  does  not 
assent  In  applying  this  rule  many  cases  are  found  where  the 
particular  change  made  was  held  not  to  be  of  this  character. 
But  we  think  the  plain  implication  from  the  reasoning  in  all  of 
them  is,  that  a  change  like  the  one  here  in  question  would  be  so 
held.  Thus  in  Banet  v,  R.  R.  Co.,  13  111.  504,  the  change  made 
only  straightened  the  original  route,  leaving  it  between  the  same 
termini.  The  court  held  that  this  was  not  a  radical  change,  but 
that  it  left  the  enterprise  substantially  unchanged.  But  they  say 
expressly  that  if  the  change  had  been  to  authorize  a  road  from 
Alton  to  Vandalia,  or  Shelbyville,  it  would  have  been  a  different 
enterprise.  But  it  will  be  seen  by  a  reference  to  the  map  that  a 
change  to  a  road  from  Alton  to  Shelbyville  would  have  been  very 
similar  to  the  one  made  here.  The  road  as  changed  here  runs 
in  a  line  entirely  southwest  of  the  original  route,  and  to  a  point 
only  about  half  as  far  as  Beloit.  Within  the  reasoning  of  all  the 
cases,  we  think  this  is  a  change  from  one  enterprise  to  another, 
and  not  one  which  leaves  the  original  enterprise  substantially  re- 
maining. 

The  Supreme  Court  of  Indiana  has  recently  held  that  the  mere 
consolidation  with  another  company  under  an  act  of  the  legisla- 
ture releases  non-assenting  subscribers.  McCray  v.  R.  R.  Co., 
9  Ind.  358 ;  Booe  v,  R.  R.  Co.,  id,  93.  I  should  not  wish  to  adopt 
that  conclusion  without  further  examination.  For  although  it 
may  be  within  the  principle  of  R.  R.  Co.  v,  Croswell,  5  Hill,  383, 
and  other  cases  of  a  similar  character,  still  there  seems  to  me  to  be 
a  fair  distinction  between  such  changes  as  only  add  something  to 
the  original  enterprise,  which  becomes  tributary  to  it,  and  makes 
its  operation  more  perfect  and  successful,  and  changes  which 
abandon  the  original  undertaking  for  a  new  one.    There  is  cer- 
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tainly  some  ground  for  saying  that  changes  of  the  former  char- 
acter may  be  deemed  to  be  fairly  within  the  scope  of  the  original 
object,  as  it  may  reasonably  be  assumed  that  every  association 
which  undertakes  the  accomplishment  of  a  particular  enterprise 
intends  to  make  such  changes  as  experience  may  show  to  be  neces- 
sary for  its  most  successful  prosecution.  And  if  this  may  be  as- 
sumed, then,  although  such  changes  were  of  course  not  originally 
provided  for,  yet  they  may  fairly  be  regarded  as  so  far  incidental 
to  the  original  purpose  as  to  be  within  the  scope  of  the  authority 
which  each  member  has  conferred  upon  the  corporation,  to  bind 
him  by  its  action  whenever  the  necessary  legislative  assent  is  ob- 
tained. And  if  this  can  be  regarded  as  a  correct  rule,  I  should 
not  be  prepared  to  say  that  a  consolidation  with  another  company 
whose  road  ran  from  either  terminus  in  the  same  general  direc- 
tion, or  the  connection  of  a  line  of  steamboats  with  the  road, 
when  one  of  the  termini  was  on  navigable  water,  if  authorized 
by  the  legislature  and  assented  to  by  the  corporation  as  a  body, 
ought  to  release  a  stockholder  who  did  not  assent.  These 
things  are  totally  different  in  their  nature  from  a  change  which 
abandons  the  original  enterprise  entirely.  These  cases  go,  there- 
fore, much  further  than  it  is  necessary  to  go  here.  The  follow- 
ing cases  also  sustain  the  conclusion  that  such  a  change  as  was 
made  here  releases  subscribers  not  assenting:  Plank  Road  Co.  «/. 
Amdt,  31  Penn.  St.  317;  Hester  v,  Memphis  &  Charleston  R.  R. 
Co.,  32  Miss.  378.  The  following  cases,  as  stated  in  the  digest, 
sustain  the  same  rule,  though  the  volumes  have  not  yet  arrived  in 
our  library.  Champion  v.  Memphis  R.  R.  Co.,  35  Miss.  692 ;  vol. 
20  U.  S.  An.  Dig.,  p.  219,  sec.  222;  Witter  v.  Miss.,  etc.,  R.  R. 
Co.,  20  Ark.  463;  vol.  20  U.  S.  An.  Dig.,  p.  219,  sec.  235.  See 
also  Fry's  Ex'rs.  v,  R.  R.  Co.,  2  Met.  (Ky.)  314. 

The  question  then  remains,  whether  the  power  reserved  in  the 
Constitution  to  amend,  alter  or  repeal  charters  should  prevent 
that  effect.  Some  of  the  cases  seem  to  place  great  stress  upon  the 
existence  of  this  power,  and  to  intimate  that  under  it  the  non- 
assenting  stock  subscriber  may  be  bound  by  a  change,  the  effect 
^  of  which  would  otherwise  be  to  release  him.     I  am  wholly  unable 

*'  ,  to  see  that  it  should  have  any  such  effect.    The  occasion  of  re- 

.  *  \     serving  such  a  power  either  in  the  Constitution  or  in  charters 
<  *"      *^.,  themselves  is  well  understood.    It  grew  out  of  the  decisions  of  the 
'  Supreme  Court  of  the  United  States,  that  charters  were  con- 

tracts within  the  meaning  of  the  constitutional  provision  that  the 
States  should  pass  no  laws  impairing  the  obligation  of  contracts. 
This  was  supposed  to  deprive  the  States  of  that  power  of  control 
over  corporations  which  was  deemed  essential  to  the  safety  and 
protection  of  the  public.    Hence  the  practice  which  has  exten- 
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sively  prevailed  since  those  decisions,  of  reserving  the  power  of 
amending  or  repealing  charters.  But  this  power  was  never  re- 
served upon  any  idea  that  the  legislature  could  alter  a  contract 
between  a  corporation  and  its  stock  subscribers,  nor  for  the  pur- 
pose of  enabling  it  to  make  such  alterations.  It  was  solely  to  avoid 
the  effect  of  the  decision  that  the  charter  itself  was  a  contract  be- 
tween the  State  and  the  corporation,  so  as  to  enable  the  State 
to  impose  such  salutary  restraints  upon  these  bodies  as  experi- 
ence might  prove  to  be  necessary.  But  I  suppose  it  would  hardly 
be  claimed  that  the  State,  even  where  this  power  of  amendment 
is  reserved,  could  by  amending  the  charter  of  a  railroad  company 
so  as  to  provide  for  a  new  and  entirely  different  road,  impose 
any  obligation  on  the  corporation  to  build  it.  It  might  possibly 
repeal  the  old  charter,  but  whether  the  company  would  undertake 
the  enterprise  provided  for  in  the  amendment  would  still  depend 
entirely  upon  its  own  consent ;  as  it  is  well  settled  that  a  grant  of 
corporate  franchises  cannot  be  imposed  upon  any  persons  against 
their  consent,  any  more  than  any  other  grant.  Undoubtedly  the 
l^slature  might,  under  this  power,  impose  new  duties  and  new 
restraints  upon  corporations  in  the  prosecution  of  the  enterprises 
already  undertaken.  And  provisions  of  this  nature  would  be 
binding  whether  assented  to  or  not.  But  when  it  comes  to  a  ques- 
tion of  embarking  in  a  new  enterprise,  the  legislature  cannot  im- 
pose this  as  a  duty  upon  any  corporation.  All  it  can  do  is  to 
grant  it  the  power,  and  then  it  is  for  the  corporation  to  accept  it 
or  not,  as  it  pleases.  So  that,  in  all  cases  where  charters  are 
changed,  the  right  to  bind  stock  subscribers  who  do  not  assent 
seems  to  me  to  derive  no  additional  support  from  the  fact  that  the 
power  of  amending  the  charter  had  been  reserved,  but  to  depend 
essentially  upon  the  question  whether  the  change  is  of  such  a 
character  that  it  may  be  deemed  so  far  in  furtherance  of  the  orig- 
inaljindertaking,  and  incidental  to  it,  as  to  be  fairly  within  the 
power  of  the  corporation  to  bind  its^individual  members  by  its 
corporatfcjtssenty  or  whether  it  is  such  a  departure  from  the  orig- 
inal purpose  that  no  member  should  be  deemed  to  have  authorized 
the  corporation  to  assent  to  it  for  him.  If  I  am  correct  in  suppos- 
ing that  an  amendment  authorizing  an  entirely  different  road 
would  not  be  binding  on  the  corporation  without  its  own  assent,  it 
must  follow  that  the  question  whether  any  particular  subscriber 
is  bound  must  depend  upon  the  question  whether  he  has  himself 
assfated,  or  whether  the  rest  could  bind  him  by  their  assent,  and 
not  on  the  question  whether  the  legislature  had  power  to  pass  the 
amendment. 

The  result  of  my  views  upon  this  point  is,  that  an  amendment 
of  this  kind,  merely  authorizing  the  substitution  of  a  new  enter- 
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prise  for  the  old,  has  precisely  the  same  effect  that  it  would  have 
had  if  there  had  been  no  power  reserved  to  amend  the  charter. 
The  legislature  does  not  profess  to  make  it  obligatory.  They 
grant  it  as  a  power  to  be  accepted  if  the  company  chooses  to 
accept  it ;  otherwise  not.  This  is  just  what  they  might  have  done 
if  the  power  of  amendment  had  not  been  reserved.  And  it  seems 
to  me  that  the  question  whether  an  individual  subscriber  was 
bound  or  not  by  the  corporate  assent  should  be  determined  by  the 
same  principles  in  either  case.  The  power  of  amendment  was 
never  reserved  with  reference  to  any  question  between  the  corpo- 
ration and  its  stock  subscribers,  but  solely  with  reference  to  ques- 
tions between  the  corporation  and  the  State,  when  the  latter  de- 
sired to  make  compulsory  amendments  against  the  wish  of  the 
former. 

The  effect  of  this  reserved  power  is  discussed  in  the  matter  of 
Oliver  Lee  &  Co.'s  Bank,  21  N.  Y.  20,  21,  by  Denio,  J.  The 
amendment  there  made  did  not  attempt  to  change  the  corporate 
enterprise,  but  belonged  to  the  class  I  have  referred  to,  of  amend- 
ments designed  for  the  better  protection  of  the  public.  It  was 
a  case  where  new  liabilities  were  imposed  on  the  stockholders, 
arising  from  the  continued  exercise  of  the  corporate  powers  orig^- 
inally  conferred.  There  being,  therefore,  no  question  in  the  case 
of  a  radical  change  of  the  original  enterprise,  I  cannot  think  the 
judge  intended  that  his  remarks  should  be  applicable  to  such  a 
case.  I  cannot  think  that  he  intended  to  say  that  any  person  who 
subscribes  for  the  stock  of  a  corporation  chartered  for  a  special 
enterprise,  where  the  power  to  alter  or  amend  the  charter  is  re- 
served by  the  legislature,  has  thereby  agreed  that  the  legislature 
and  the  majority  of  his  associates  may,  without  his  consent,  trans- 
fer his  investment  to  a  totally  different  project.  Indeed,  that  this 
could  not  be  done  is  fairly  implied  from  a  subsequent  opinion  of 
Denio,  J.,  in  The  Plank  Road  Co.  v.  Griffin,  24  N.  Y.  156.  There 
the  company  was  originally  chartered  to  build  a  plank  road. 
Afterward  a  law  was  passed  extending  the  time  in  which  they 
were  allowed  to  finish  it  by  laying  down  plank,  and  allowing  them, 
in  the  meantime,  to  erect  toll  gates  and  exercise  the  rights  of  turn- 
pike companies.  The  judge  says :  "  It  is  certainly  possible  that 
this  act  was  obtained  simply  as  a  cover  for  abandoning  the  plank 
road,  and  to  enable  the  directors  to  establish  a  turnpike.  This, 
however,  is  not  the  presumption  of  the  law.  On  the  face  of  the 
enactment  it  simply  conferred  on  the  corporation  an  indulgence 
which  it  would  not  otherwise  possess,  of  postponing  the  comple- 
tion of  the  road  for  a  considerable  time,  and  of  so  managing  it  that 
it  should  be  a  source  of  profit  in  the  meantime.  I  think  this  was 
within  the  scope  of  the  reservation  contained  in  the  general  act 
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which  declares  that  the  legislature  may  at  any  time  alter,  amend 
or  repeal  it,  and  may  amend  and  repeal  any  corporation  which 
may  be  formed  under  it." 

This  plainly  implies  that  if  the  act  had  abandoned  the  original 
project,  the  subscriber  would  not  have  been  bound.  For  the 
judge  had  no  occasion  to  make  the  argument  he  did  to  show  that 
the  change  was  within  the  scope  of  the  power  of  amendment,  if 
that  power  was  unlimited. 

Rerce,  in  his  work  on  Railroads,  p.  98,  gives  it  as  the  result  of 
the  authorities,  that  even  when  the  power  of  amending  is  re- 
served, it  is  not  unlimited,  but  "  that  such  a  radical  change  in  the 
company  as  diverts  it  from  its  original  purpose  "  is  not  binding 
on  a  dissenting  shareholder.  But  if  the  power  is  not  unlimited, 
where  is  the  limit?  By  what  principles  is  it  to  be  established ?  I 
know  of  none  except  those  I  have  already  contended  for,  which 
base  the  right  upon  the  implied  authority  conferred  by  each  one 
who  becomes  a  member  of  a  corporation,  on  the  majority,  to  bind 
him  by  such  changes  as  may  fairly  be  regarded  as  incidental  to 
the  original  project. 

The  judgment  must  be  affirmed. 


NUGENT  V.  THE  SUPERVISORS. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1873. 

[Reported  in  19  Wallace  241.] 

T,  M.  Shaw  for  the  plaintiff  in  error. 

T.  L.  Dickey  contra. 

Strong,  J.,  delivered  the  opinion  of  the  court.^ 

We  think  the  Circuit  Court  erred  in  sustaining  the  demurrer 
to  the  plaintiff's  replication.  The  bonds  to  which  the  coupons  in 
suit  were  attached  purport  to  have  been  made  and  issued  by  the 
order  of  the  board  of  supervisors  of  Putnam  County,  in  payment 
of  the  county's  subscription  to  the  capital  stock  of  the  Kankakee  & 
Illinois  River  Railroad  Co.  They  are  made  payable  to  that  com- 
pany or  bearer,  and  the  plaintiff  is  a  bona  fide  holder  of  the  cou- 
pons, having  paid  value  for  them  without  notice  of  any  defense. 
If,  then,  the  bonds  are  valid  obligations,  if  they  were  rightfully 

*Thc  statement  of  facts  has  been  omitted. — Ed. 
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issued,  the  right  of  the  plaintiff  to  a  judgment  against  the  county 
is  plain. 

That  by  what  it  did  in  the  matter  the  county  became  in  eflfect  a 
subscriber  to  the  capital  stock  of  the  railroad  company,  and  liable 
for  the  sums  designated,  admits  of  no  serious  question.  The  fact 
that  no  subscription  was  formally  made  upon  the  books  of  the 
company  is  quite  immaterial.  In  The  Justices  of  Qarke  County  z^. 
The  Paris,  Winchester  &  Kentucky  River  Turnpike  Co.,  ii  B, 
Monroe,  143,  it  was  ruled  that  an  order  of  the  County  Court,  by 
which  it  was  said  that  it  subscribed  for  a  specified  number  of 
shares  of  road  stock,  was  binding,  the  court  having  authority  to 
make  a  subscription.  In  this  case  there  was  more.  There  was  not 
only  the  resolution,  declaring  the  subscription  made,  but  there 
was  an  acceptance  by  the  railroad  company,  and  notice  of  the  ac- 
ceptance. The  minds  of  the  parties  came  together.  Both  under- 
stood that  a  contract  was  made,  and  had  nothing  subsequently  oc- 
curred to  change  their  relations  the  county  could  have  enforced 
the  delivery  of  the  stock,  and  the  company  could  have  compelled 
the  delivery  to  itself  of  the  bonds,  on  performance  of  the  condi- 
tions stipulated.  So  the  parties  regarded  their  relations  to  each 
other.  The  bonds  were  delivered.  The  committee  appointed  by 
the  board  of  supervisors  to  protect  the  interests  of  the  county,  un- 
der whose  direction  the  bonds  were  ordered  to  be  issued,  were  sat- 
isfied that  all  the  prescribed  conditions  precedent  to  their  delivery 
had  been  complied  with,  and  they  so  decided.  The  county  ac- 
cepted the  position  of  a  stockholder,  received  certificates  for  the 
stock  subscribed,  voted  as  a  stockholder,  and  proceeded  to  levy 
a  tax  to  pay  the  interest  iFalling  due  on  the  bonds.  Were  this  all 
of  the  case  the  validity  of  the  bonds,  and  of  their  accompan)ring 
coupons  in  the  hands  of  a  bona  fide  holder  for  value,  would  be  be- 
yond doubt. 

The  Circuit  Court,  however,  was  of  opinion,  and  so  decided, 
that  the  bonds  are  invalid,  because  before  their  delivery  the  Kanka- 
kee &  Illinois  River  Railroad  Co.  had  become  consolidated  with 
the  Plymouth,  Kankakee  &  Pacific  Railroad  Co.,  another  corpo- 
ration. This  consolidation  was  authorized  by  the  general  laws  of 
the  two  States,  and  by  a  section  in  the  special  charter  of  the  latter 
company.  No  claim  is  made  that  it  was  not  legally  effected.  The 
result  necessarily  was  that  the  consolidated  company  succeeded  to 
all  the  rights,  property  and  privileges  which  belonged  to  each  of 
the  two  companies  out  of  which  it  was  formed,  before  their  con- 
solidation. It  was  not  until  after  this  had  taken  place  that  the 
county  bonds  were  handed  over  and  sold,  and  it  was  certificates  of 
the  stock  of  the  consolidated  company  which  the  county  received. 

What,  then,  was  the  legal  effect  of  the  consolidation?    Did  it 
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release  the  county  from  its  prior  assumption  to  take  stock  in  the 
Kankakee  &  Illinois  River  Railroad  Co.  and  give  its  bonds  in  pay- 
ment? Or  did  it  render  unauthorized  the  subsequent  delivery  of 
the  bonds,  and  make  them  invalid  even  in  the  hands  of  a  bona  fide 
purchaser?  These  are  the  only  questions  presented  by  the  record 
that  need  discussion. 

It  must  be  conceded,  as  a  general  rule,  that  a  subscriber  to  the 
stock  of  a  railroad  company  is  released  from  obhgation  to  pay 
his  subscription  by  a  fundamental  alteration  of  the  charter.  The 
reason  of  the  rule  is  evident.  A  subscription  is  always  presumed 
to  have  been  made  in  view  of  the  main  design  of  the  corporation, 
and  of  the  arrangements  made  for  its  accomplishment.  A  radical 
change  in  the  organization  or  purposes  of  the  company  may,  there- 
fore, take  away  the  motive  which  induced  the  subscription,  as  well 
as  affect  injuriously  the  consideration  of  the  contract.  For  this 
reason  it  is  held  that  such  a  change  exonerates  a  subscriber  from 
liability  for  his  subscription ;  or  if  the  contract  has  been  executed, 
justifies  a  stockholder  in  resorting  to  a  court  of  equity  to  restrain 
the  company  from  applying  the  funds  of  the  original  organization 
to  any  project  not  contemplated  by  it.  But  while  this  is  true  as 
a  general  rule  it  has  no  applicability  to  a  case  like  the  present. 
The  consolidation  of  the  Kankakee  &  Illinois  River  Railroad  Co. 
with  another  company  was  nojieparture  from  its  orij^inaL design. 
The  general  statute  of  the  State,  approved  February  28,  1854,  au- 
thorized all  railroad  companies  then  organized,  or  thereafter  to  be 
organized,  to  consolidate  their  property  and  stock  with  each  oth^r, 
and  with  companies  out  of  the  State,  whenever  their  lines  connect 
with  the  lines  of  such  companies  out  of  the  State.  The  act  fur- 
ther declared  that  the  consolidated  company  should  have  all  the 
powers,  franchises,  and  immunities  which  the  consolidating  com- 
panies respectively  had  before  their  consoHdation.  Nor  is  this  all. 
The  special  charter  of  the  Kankakee  &  Illinois  River  Railroad 
Co.  contained,  in  its  eleventh  section,  an  express  grant  to  the 
company  of  authority  to  unite  or  consolidate  its  railroad  with  any 
other  railroad  or  railroads  then  constructed  or  that  might  there- 
after be  constructed  within  the  State,  or  any  other  State,  which 
might  cross  or  intersect  the  same,  or  be  built  along  the  line  there- 
of, upon  such  terms  as  might  be  mutually  agreed  upon  be- 
tween said  company  and  any  other  company.  It  was  thereforei 
contemplated  by  the  legislature,  as  it  must  have  been  by  all  the, 
subscribers  to  the  stock  of  the  company,  that  precisely  what  hasl 
occurred  might  occur.  Subscribers  must  be  presumed  to  have  I 
known  the  law  of  the  State  and  to  have  contracted  in  view  of  it. 
When  the  voters  of  the  county  of  Putnam  sanctioned  a  county  sub- 
scription by  their  vote,  and  when  the  board  of  supervisors,  in  pur- 
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suance  of  that  sanction,  resolved  to  make  the  subscription,  they 
were  informed  by  the  law  of  the  State  that  a  consolidation  with 
s^nother  company  might  be  made,  that  the  stock  they  proposed  to 
subscribe  might  be  converted  into  stock  of  the  consolidated  com- 
pany, and  that  the  liability  they  assumed  might  become  owing  to 
that  company.  With  this  knowledge  and  in  view  of  such  con- 
tingencies they  made  the  contract.  The  consolidation,  there- 
fore, wrought  no  change  in  the  organization  or  design  of  the 
company  to  which  they  subscribed  other  than  they  contemplated  at 
the  time  as  possible  and  legitimate.  It  cannot  be  said  that  any 
motive  for  their  subscription  has  been  taken  away,  or  that  the  con- 
sideration for  it  has  failed.  Hence  the  reason  of  the  general  rule 
we  have  conceded  does  not  exist  in  this  case,  and,  consequently, 
the  rule  is  inapplicable. 

In  a  multitude  of  cases  decided  in  England  and  in  this  country 
it  has  been  determined  that  a  subscriber  for  the  stock  of  a  com- 
pany is  not  released  from  his  engagement  to  take  it  and  pay  for 
it  by  any  alteration  of  the  organization  or  purposes  of  the  com- 
pany which,  at  the  time  the  subscription  was  made,  were  author- 
ized either  by  the  general  law  or  by  the  special  charter,  and  a 
clear  distinction  is  recognized  between  the  effect  of  such  altera- 
tions and  the  effect  of  those  made  under  legislation  subsequent  to 
the  contract  of  subscription.  In  The  Cork  &  Youghal  Railway  Co. 
V,  Paterson,  37  English  Law  and  Equity,  398,  which  was  an  ac- 
tion to  recover  a  call  of  one  pound  per  share  on  one  hundred  shares 
subscribed,  it  appeared  that  the  defendant  was  one  of  the  sub- 
scribers to  the  agreement  for  the  Cork,  Middleton  &  Youghal 
Railroad  Co.  That  agreement  authorized  the  provisional  directors 
to  extend  the  purposes  of  the  organization,  to  change  the  termini 
of  the  road,  and  to  amalgamate  with  other  companies.  The  sub- 
scriber's agreement  for  the  Cork  &  Waterford  Railroad  Co.  con- 
tained similar  provisions.  After  the  defendant's  subscription  was 
made  the  two  companies  executed  a  deed  of  amalgamation,  with- 
out any  other  assent  of  the  defendant  than  his  signature  to  the 
subscriber's  agreement  for  the  first-named  company.  Upon  this 
state  of  facts  all  the  judges  held  that  he  remained  liable  on  his 
subscription.  Its  effect  was  said,  by  Jervis,  Ch.  J.,  to  be  an  au- 
thority to  the  company  to  tack  his  subscription  to  anything  else 
they  might  see  fit,  and  thus  make  him  a  subscriber  to  that,  and 
therefore,  added  the  judge,  by  signing  the  Cork  &  Youghal  he  af- 
forded an  authority  to  the  directors  to  apply  his  signature  to  the 
Cork  &  Waterford,  and  so  make  him  a  subscriber  to  that.  To  the 
same  effect  are  the  cases  of  Nixon  v,  Brownlow  and  Nixon  z». 
Green,  3  Hurlstone  &  Norman,  686.  The  American  authorities 
are  equally  explicit.  They  uniformly  assert  that  the  subscriber  for 
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Stock  is  released  from  his  subscription  by  a  subsequent  altera- 
tion of  the  organization  or  purposes  of  the  company,  only  when 
such  alteration  is  both  fundamental  and  not  provided  for  or  con- 
templated by  either  thf*  ^hartpr  SX^f^^^  ^<-  ^-^^  gAn^ral  lawq  nf  th^" 

State.  In  Sparrow  v.  The  Evansville  &  Crawfordsville  Railroad 
Co.,  7  Porter  (Indiana),  369,  where  it  appeared  that  after  a  pub- 
lic act  had  taken  effect  authorizing  the  consolidation  of  the  char- 
ters of  two  railroad  companies,  the  defendant  had  subscribed  for 
shares  in  one  of  them,  and  a  consolidation  was  afterwards  made, 
he  was  held  liable  to  the  consolidated  company  for  his  subscrip- 
tion, and  this  though  the  consolidation  took  place  without  his 
knowledge  or  consent.  The  same  doctrine  was  asserted  in  Bish  v. 
Johnson,  21  Indiana,  299;  see  also  Hanna  v.  Cincinnati,  20  id.  30. 
The  Supreme  Court  of  Connecticut  recognized  the  rule  in  Bishop 
i\  Brainerd,  28  Connecticut,  289 ;  see  also  Schenectady  &  Saratoga 
Plank  Road  Co.  v.  Thatcher,  i  Keman,  102 ;  Buffalo  &  New  York 
City  Railroad  Co.  v.  Dudley,  4  irf.  336 ;  Meadow  Dam  v.  Gray,  30 
Maine,  547 ;  Agricultural  Branch  Railroad  Co.  v.  Winchester,  13 
Allen,  32 ;  Noyes  v.  Spaulding,  27  Vermont,  420 ;  Pacific  Co.  v. 
Renshaw,  18  Missouri,  210;  Fry  v,  Lexington,  2  Metcalfe,  314; 
Illinois  River  Railroad  Co.  v.  Beers,  27  Illinois,  189 ;  Terre  Haute 
4  Alton  Railroad  Co.  v.  Earp,  21  id,  292.  And  a  subscriber  to  one 
company  was  held  to  be  a  debtor  to  the  consolidated  company  in  a 
case  where  there  was  no  general  authority  to  consolidate,  but  the 
charter  of  the  company  was  subject  to  amendment  by  the  legisla- 
ture, and  where  the  legislature,  after  the  subscription,  confirmed 
the  consolidation. 

I  Many  other  citations  are  at  hand,  but  these  are  sufficient.    No 

well-considered  cases  are  in  conflict  with  them.  Marsh  v,  Fulton 
County  is  altogether  a  different  case.  In  that  it  appeared  that  the 
people  of  the  county  voted  in  November,  1853,  ^"  favor  of  a  sub- 
scription for  stock  in  the  Mississippi  &  Wabash  Railroad  Co.,  and 
in  April,  1854,  the  board  of  supervisors  of  the  county  ordered  their 
clerk  to  make  the  subscription.  It  was  not,  however,  then  made. 
Subsequently,  in  1857,  ^^^  legislature  made  fundamental  changes 

I  in  the  organization  of  the  company,  dividing  it  substantially  into 
three  companies,  with  a  distinct  governing  body  for  each,  and 
with  three  classes  of  stockholders.  It  was  after  this  that  the 
county  subscription  was  made ;  and  made  not  for  the  stock  of  the 
Mississippi  &  Wabash  Railroad  Co.,  but  for  the  stock  of  one  of 
the  divisions.  Necessarily,  therefore,  we  held  that  there  was  no 
authority  to  make  the  subscription  which  was  made,  that  it  had 
not  been  approved  by  a  popular  vote,  and  hence  that  the  bonds 
issued  in  payment  for  it  were  invalid.  The  county  had  entered 
into  no  contract  until  after  the  radical  changes  had  been  made  in 
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the  organization  of  the  company.  It  never  assented  to  such  a 
change,  and  when  the  proposed  subscription  was  approved  by  the 
popular  vote,  there  was  no  reason  to  expect  the  change  afterward 
made.  There  was  at  that  time  nothing  in  the  general  law  of  the 
State,  and  nothing  in  the  charter,  which  authorized  the  company 
to  change  its  organization,  or  which  looked  to  its  division  into  sev- 
eral distinct  corporations.  It  needs  nothing  more  to  show  how 
unlike  that  case  was  to  the  present. 

In  the  case  in  hand  the  county  had,  under  lawful  authority,  un- 
dertaken to  subscribe  for  stock  before  the  consolidation  was  made, 
and  the  undertaking  had  been  accepted.  A  liability  had  been  in- 
curred, and  the  business  agents  of  the  county,  to  whom  exclu- 
sively the  law  intrusted  the  management  of  its  affairs,  consented 
to  and  promoted  the  consolidation.  And  the  subscription  was 
made  in  full  view  of  the  law  that  allowed  an  amalgamation  with 
another  company.  The  contract  was  made  with  reference  to  that 
law.  Nothing  has  taken  place  which  the  county  was  not  bound  to 
anticipate  as  likely  to  happen,  and  to  which  the  people  in  voting 
for  the  subscription,  and  the  board  of  supervisors  in  directing  it, 
must  not  be  considered  as  having  consented.  What  was  ruled  in 
Marsh  v.  Fulton  County,  therefore,  does  not  touch  this  case.  Nor 
was  there  anything  decided  in  Clearwater  v.  Meredith  which  sus- 
tains in  any  degree  the  defense  set  up  on  behalf  of  the  defendants. 

We  have,  then,  in  brief,  this  case:  The  People  of  Putnam 
County,  in  pursuance  of  law,  voted  a  county  subscription  for  stock 
in  a  railroad  company,  to  be  paid  for  with  county  bonds.  The 
financial  agents  of  the  county  agreed  to  make  the  subscription,  and 
the  company  accepted  it.  The  bonds  were  made  payable  to  the 
company,  or  bearer,  but  before  they  were  delivered  the  company 
became  consolidated  with  another,  in  pursuance  of  authority  con- 
ferred by  the  law  in  force  when  the  subscription  was  voted,  and  at 
the  instance  of  the  board  of  supervisors  of  the  county.  All  the 
conditions  precedent  to  the  delivery  of  the  bonds  were  complied 
with  to  the  satisfaction  of  the  county  agents,  certificates  for  the 
stock  were  received,  and  the  bonds  were  delivered  and  sold.  The 
plaintiff  is  a  bona  fide  holder  of  some  of  the  coupons  for  value 
paid.  It  would,  we  think,  be  a  reproach  to  the  administration  of 
justice  if  he  cannot  enforce  the  payment  of  those  coupons,  and 
we  see  no  principle  of  law  or  equity  that  stands  in  the  way  of  his 
action.  He  found  the  bonds  and  the  coupons  upon  the  market, 
payable  to  the  Kankakee  &  Illinois  River  Railroad  Co.,  or  bearer. 
Proposing  to  buy,  he  had  only  to  inquire  whether  the  county  was, 
by  law,  authorized  to  issue  them,  and  whether  their  issue  had  been 
approved  by  a  popular  vote.  He  was  not  bound  to  inquire  farther, 
and  had  he  inquired  he  would  have  found  full  authority  for  the 
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issue,  and  if  he  had  also  known  of  the  consolidation  it  would  not 
have  affected  him. 

Judgment  reversed,  and  the  cause  remitted  with  instructions  to 
overrule  the  defendant's  demurrer. 

Davis  and  Miller,  JJ.,  dissenting. 


THE  UNITED  STATES  VINEGAR  CO.,  Respondent,  v. 

JOHN  SCHLEGEL,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  November  27,  1894. 

[Reported  in  143  New  York  Reports  537.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  February  17,  1893,  which  overruled  defendant's  exceptions 
and  ordered  judgment  in  favor  of  plaintiff  on  verdict  directed  by 
the  court. 

This  action  .was  brought  by  plaintiff,  a  corporation  organized 
nnder  the  laws  of  Illinois,  to  recover  an  unpaid  subscription  to  its 
stock  by  defendant,  who  is  a  resident  of  this  State,  and  was  one  of 
plaintiff's  incorporators  and  original  subscribers  to  its  capital 
stock. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Benno  Loewy  for  appellant. 

5".  R.  Ten  Eyck  for  respondent. 

O'Brien,  J.  The  trial  court  directed  a  verdict  for  the  plaintiff 
for  the  amount  which  the  defendant  had  duly  subscribed  as  a 
shareholder  of  the  plaintiff's  capital  stock,  to  recover  which  the 
action  was  brought.  There  is  no  dispute  about  the  fact  that  the 
defendant  did  subscribe  in  writing  for  twenty  shares  of  the  capital 
stock,  for  which  he  agreed  to  pay  $20QQ.  The  plaintiff,  before  this 
action  was  commenced,  had  iricurred^ebts  and  become  insolvent, 
and  subsequently  went  into  the  hands  of  a  receiver.  The  defense 
stated  in  the  answer  is  substantially  that  the  plaintiff  was  incor- 
porated for  the  illegal  purpose  of  combining  all  the  dealers  in 
vin^;ar,  to  the  end  that  the  production  could  be  limited  and  con- 
trolled and  the  price  artificially  enhanced,  and  that  the  defendant 
was  induced  by  fraud  to  subscribe  for  the  stock.  It  is  also  claimed 
that  the  plaintiff  never  became  incorporated.  In  brief,  the  defend- 
ant's position  is,  first,  that  the  plaintiff  was  incorporated  for  an 
illegal  purpose,  and,  secondly,  that  it  has  not  been  incorporated  at 
all.  These  defenses  are  of  course  inconsistent  with  each  other,  but 
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the  defendant  had  the  right  to  interpose  all  the  defenses  that  he 
had,  whether  they  were  consistent  with  each  other  or  not.  It  is 
unnecessary  to  make  further  reference  to  the  defense  of  fraud,  as 
there  was  no  evidence  on  that  question  to  submit  to  the  jury,  and 
no  request  was  made  by  the  defendant's  counsel  to  have  it  sub- 
mitted. There  was  no  proof  of  any  corporate  act  pointing  to  any 
illegal  purpose  or  object  in  the  formation  bftihe  company.  The 
proof  on  that  point  consisted  of  a  printed  prospectus  issued  by 
certain  promoters  of  the  company,  a  blank  form  of  contract  to  be 
used,  and  numerous  acts  and  declarations  made  by  them  before 
the  corporation  was  created.  It  is  not  necessary  to  inquire  whether 
these  documents  or  those  acts  and  declarations  furnish  any  evi- 
dence of  an  illegal  purpose  on  the  part  of  any  one.  It  is  quite 
sufficient  to  observe  that,  so  far  as  the  record  shows,  they  were 
never  adopted  or  acted  upon  by  the  corporation  itself,  and,  there- 
fore, cannot  now  be  used  to  defeat  contracts  made  with,  or  c4>li- 
gations  incurred  by,  individuals  to  the  corporation.  Munson  v. 
S.  G.  &  C.  R.  R.  Co.,  103  N.  Y.  58.  It  is  suggested,  as  a  phase  of 
'^^  '/     /^      the  defense,  that  the  promoters  deceived  the  authorities  of  the 

State  of  Illinois  as  to  their  real  purpose  in  forming  the  corpora- 
tion, and  in  that  way  procured  them  to  file  the  necessary  papers 
and  take  the  necessary  steps  to  give  the  plaintiff  a  corporate  exist- 
ence. The  suggestion  has  little  if  any  support  in  the  evidence,  but 
even  if  the  fact  had  been  established,  it  would  constitute  no 
defense  to  this  action.  That  State  must  be  left  to  vindicate  its 
own  honor  and  dignity.  If  it  be  true  that  its  authority  has  been 
invoked  and  its  laws  abused  for  the  purpose  of  creating  and  fos- 
tering a  corporation  that  is  detrimental  to  public  interests,  it  has 
ample  power  at  any  time  to  proceed  against  it  and  decree  its 
dissolution.  But  so  long  as  the  plaintiff  exists  and  is  recognized 
by  the  courts  and  authorities  of  that  State,  it  is  entitled  to  the  same 
recognition  here,  unless  it  appears  that  it  was  formed  for  purposes 
illegal  here,  or  was  doing  acts  prohibited  by  the  laws  of  this  State 
to  its  own  citizens  and  corporations.  Demarest  v.  Flack,  128  N.  Y. 
205. 

A  foreign  corporation,  such  as  the  defendant  claims  this  to  be, 
may  be  driven  from  the  State  by  public  authority,  but  it  does  not 
follow  that  for  such  reason  all  the  contracts  that  private  individ- 
uals have  made  with  it,  or  the  obligations  that  they  may  have 
incurred  to  it  or  its  creditors,  are  invalidated.  The  certificate  of 
incorporation  filed  by  the  corporators,  with  the  Secretary  of  State 
lof  Illinois  in  March,- 1887,' declares  that  the  object  for  which  the 
\corporation  was  formed  is  to  buy,  sell,  deal  in  and  handle  vinegar. 
There  was  certainly  nothing  illegal  in  such  object,  and  if  the  cor- 
poration afterward  departed  from  the  purpose  of  its  creation  and 
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entered  upon  projects  which  were  illegal,  this  misconduct  must 
be  corrected  in  some  other  way  than  in  a  suit  against  the  defendant 
to  recover  his  subscription.  That  might  furnish  good  grounds 
for  a  suit  by  the  people  to  vacate  the  charter,  but  no  defense  what- 
ever to  a  sl3CKH6Ider  when  sued  for  his  subscription.  The  only 
substantial  question  in  the  case  is  whether  tHe  plaintiff  has  proved 
its  existence  as  a  corporation.  Its  corporate  character  is  properly 
averred  in  the  complaint.  The  plaintiff's  counsel  suggests  that 
the  fact  is  admitted,  since  the  defendant  in  his  answer  has  denied  it 
only  on  information  and  belief.  Under  sec.  1776  of  the  Code,  a 
mere  denial  in  any  form  is  not  sufficient  to  raise  an  issue  on  such 
a  question.  The  answer  must  contain  an  affirmative  allegation  to  ,  ^  ^  - 
the  effect  that  the  plaintiff  is  not  a  corporation,  and  in  this  case  [^-'^  ^  \.  t  '• 
the  answer  does  contain  such  an  allegation  in  connection  with  ''^  \  i  \ 
other  matters.  The  plaintiff  was,  therefore,  bound  to  prove  its/"'^*/^../..^*. 
incorporation.  The  certificate  of  the  Secretary  of  State  of  Illinois"* ' 
was  produced,  which  stated  that  the  plaintiff  was  duly  incorpo- 
rated. Also  a  certificate  signed  and  acknowledged  by  five  persons 
described  as  incorporators,  duly  filed  in  the  same  office.  But  there 
was  no  proof  that  hyj^e  law  of  Illinois  these  papers  established 
the  plaintiff's  corporatejchaxacter,  and,  hence,  this  proof  was  not 
sufficient.  There  was  proof,  however,  of  the  user  by  the  plaintiff 
of  corporate  powers,  and  two  written  contracts  were  produced 
executed  by  the  plaintiff  and  defendant  after  the  subscription  was 
made.  In  both  of  these  instruments  it  was  stated  that  the  plaintiff 
was  a  corporation.  They  related  to  the  manufacture  and  sale  of 
vinegar,  and  contained,  with  considerable  detail,  mutual  stipula- 
tions to  be  observed  by  each  party.  The  defendant  having  dealt  \ 
and  contracted  with  the  plaintiff  as  a  corporation,  that  fact  fur-  * 
nished  some  evidence  of  the  plaintiff's  corporate  existence,  or,  at 
least,  estopped  the  defendant  from  denying  it.  Phoenix  W.  Co.  v. 
Badger,  67  N.  Y.  298 ;  Com.  Bk.  v.  Pf eiffer,  22  Hun,  334 ;  S.  C. 
affd.,  108  N.  Y,  242-252;  Eaton  v,  Aspinwall  19  id.  119;  B.  &  A. 
R.  R.  Co.  V,  Cary,  26  id,  75. 

These  contracts  were  acts  performed  and  admissions  by  both 
parties  which  necessarily  assumed  the  plaintiff's  corporate  charac- 
ter, and,  as  against  the  defendant,  operated  to  prove  that  plaintiff 
was,  as  stated  in  the  agreement,  a  corporation  upon  a  principle 
somewhat  analagous,  that  acts  done  by  a  corporation  which  re- 
quire the  existence  of  other  acts  to  make  them  legally  operative, 
are  presumptive  proof  of  the  latter.  Demings  v.  Supreme  Lodge, 
etc,  131  N.  Y.  522 ;  Pringle  z/.  Woolworth,  90  id,  510 ;  Bank  of  the 
U.  S.  V.  Dandridge,  12  Wheat.  79. 

The  plaintiff's  corporate  character  was,  therefore,  prima  fa^ie 
established,  and  as  nothing  was  shown  by  the  defendant  in  con- 
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tradiction  there  was  no  question  on  that  issue  to  submit  to  the 
jury.  The  documents  from  the  office  of  the  Secretary  of  State  of 
Illinois  were  received  in  evidence  against  the  defendant's  objec- 
tion and  exception.  In  order  to  give  them  proper  effect  they 
should  have  been  supplemented  by  proof  of  the  law  of  that  State, 
but  they  were  competent  as  part  of  the  chain  of  proof  on  the  issue. 
When  the  plaintiff  failed  to  follow  them  up  by  proof  of  the  law 
which  gave  them  efficacy,  a  motion  to  strike  out  was  the  defend- 
ant's remedy,  and  no  such  motion  was  made.  When  evidence 
tending  to  prove  a  material  fact  in  issue  is  received  under  objec- 
tion and  which  requires  proof  of  other  facts  to  make  it  complete, 
which  have  not  been  supplied,  its  presence  in  the  record  is  no 
ground  for  reversal  in  the  absence  of  a  motion  subsequently  to 
strike  it  out.  The  failure  of  the  plaintiff  to  supplement  the  docu- 
mentary evidence  with  proof  of  the  law  should  have  been  raised 
by  such  a  motion,  as  the  ruling  admitting  the  papers  was  correct 
when  made.  There  are  no  other  questions  in  the  case  that  would 
warrant  a  new  trial  or  that  required  any  special  notice. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


CHAPTER  VIL 

DIVIDENDS. 


Section  I. — Source  and  Nature  of  Dividends. 

In  re  MERCANTILE  TRADING  COMPANY. 

STRINGER'S  CASE. 
In  the  Court  of  Appeal  in  Chancery,  April  28,  1869. 

{Reported  in  Law  Reports,  4  Chancery  Appeals  475.] 

Cotton,  Q.  C,  and  Higgins  for  the  appellant. 

Glasse,  Q.  C,  and  H.  M.  Jackson  for  Mr.  Stringer. 

Selwyn,  L.  J.  This  case  has  been  conveniently  divided  by  the 
learned  Vice-Chancellor  into  two  separate  and  distinct  points.  He 
says  in  his  judgment :  "  Being  on  the  first  part  entirely  with  the 
applicant  that  this  is  a  dividend  most  improperly  made,  and  a 
return  of  one-fourth  of  the  capital,^  the  next  question  is,  have  I 
power  under  the  act  of  Parliament  in  this  summary  manner  to 
make  an  order  upon  the  shareholders,  and  Mr.  Stringer  in  particu- 
lar, the  managing  director,  to  return  it  ?  " 

There  remains,  however,  the  question  upon  the  merits  of  this 
case,  and  that  question  may  be  shortly  stated  thus :  Whether  the 
dividend  of  £25  per  cent,  which  was  declared  and  paid  by  the 
directors  in  this  case  is  to  be  considered,  as  the  learned  Vice- 
Chancellor  has  considered  it,  so  wholly  delusive  and  improper,  or, 
in  substance,  such  a  return  of  capital  as  to  justify  the  court  in  any 
jurisdiction  in  making  Mr.  Stringer  pay  the  amount  of  £25  per 
cent  on  the  nominal  value  of  the  shares  standing  in  his  name. 
Now,  I  quite  ag^ee  with  the  argument  which  has  been  addressed 
to  us  on  behalf  of  the  official  liquidator  to  this  extent,  that  the 
act  which  confers  on  these  companies  the  privilege  of  limited  lia- 
bility imposes  upon  them  at  the  same  time  certain  conditions 
which  they  are  bound  to  observe,  and  which  may  be  considered 
as  the  price  of  that  privilege;  and  if  it  is  made  to  appear  that  for 

'  Only  sc  much  of  the  opinion  is  given  as  relates  to  this  question.  The 
statement  of  facts  has  been  omitted. — Ed. 
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the  purposes  of  fraud,  or  for  any  other  improper  motive,  a  company 
has  declared  and  paid  a  wholly  delusive  and  improper  dividend, 
and  has  thereby  in  effect  taken  away  from  its  creditors  a  por- 
ition  of  the  capital  which  was  available  for  the  debts  of  those 
creditors,  I  entertain  no  doubt  that  the  court  would  have  full  jur- 
isdiction, and  would  exercise  it  by  ordering  the  repayment  of 
the  money  so  improperly  paid.  But  in  the  present  case  we  have 
to  consider  whether  this  dividend  was,  in  truth,  a  dividend  de- 
clared under  such  circumstances.  I  think  that  (having  regard  to 
the  amount  of  the  balance)  we  may  dismiss  from  our  considera- 
tion some  of  the  minor  items  upon  which  considerable  discussion 
has  arisen.  The  substantial  question  in  the  case  depends  upon  the 
consideration  of  three  items  in  this  account.  Those  are,  first, 
the  ships  which  were  actually  lost;  secondly,  the  debt  due  from 
the  Confederate  government;  and  thirdly,  the  cotton  which  was 
in  the  Confederate  States  at  the  time  when  the  balance  sheet 
was  made  out.  It  is  very  material  to  observe  in  this  case  that  no 
fraud  on  the  shareholders  can  be,  or  is  attempted  to  be,  alleged 
in  argument,  because  in  this  case  a  full  and  fair  dividend  was  de- 
clared and  was  paid,  or  intended  to  be  paid,  to  all  the  sharehold- 
ers equally  without  any  preference  or  priority.  Neither  was 
there  any  fraud  upon  the  public  intended  or  practised,  nor  even 
upon  that  part  of  the  public  who  might  be  expected  to  become 
purchasers  of  the  shares,  because  it  is  admitted  that  the  shares 
of  this  company  were  not  sold  at  all,  but  were  held  from  the  be- 
ginning to  the  end  by  the  same  persons.  Neither  is  it,  I  think, 
possible  to  say  with  justice  that  any  attempt  has  been  made  in 
this  case  to  commit  any  fraud  upon  the  creditors,  for,  though  it 
appears  at  the  time  when  this  balance  sheet  was  made  out  that  a 
very  large  debt  was  owing  from  the  company  to  the  Agra  and 
Masterman's  Bank,  and  that  a  very  large  debt  is  still  owing  to 
that  bank  from  the  company  now  being  wound  up,  it  does  not  ap- 
pear (with  the  exception  of  one  claim  recently  made  by  a  creditor 
at  New  York)  that  there  are  now  any  other  debts  existing  at  all 
against  this  company.  The  singularity  of  this  case  is,  that  the 
balance  sheet  discloses  on  its  very  face,  when  it  first  begins  to 
deal  with  the  profit  and  loss,  the  names  of  the  four  ships  which  had 
been  lost.  So,  also,  with  respect  to  the  debt  due  from  the  Con- 
federate government.  The  experience  which  we  have  unfortu- 
nately had  in  this  court  of  this  sort  of  statement  put  forth  by- 
companies  shows  how  very  easy  and  how  very  common  it  is  to 
dissemble  in  their  balance  sheets,  and  instead  of  setting  forth  the 
real  truth  of  the  transactions  with  respect  to  their  assets,  debts, 
and  liabilities,  we  find  that  where  there  is  an  asset  of  a  doubtful 
character  it  is  mixed  up  with  others  that  are  good  in  such  a  man- 
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ner  as  to  render  the  one  undistinguishable  from  the  others.  Here 
the  debt  owing  from  the  Confederate  government  is  plainly  stated 
as  being  a  debt  owing  from  that  government.  It  stands  by  itself, 
and  is  not  attempted  to  be  dissembled  or  cloaked  in  any  way.  In 
like  manner,  with  respect  to  the  third  item,  the  cotton  in  the  Con- 
federate States,  nothing  would  have  been  easier  than  to  mix  up  the 
cotton  in  the  Confederate  States  with  the  larger  amount  of  cotton, 
which  appears  to  have  been  either  on  the  way  or  actually  in  Eng- 
land; but  so  far  from  that  being  the  case,  an  amount  of  cotton  to 
the  extent  of  £17,000  is  plainly  stated  upon  the  face  of  this  balance 
sheet  as  being  cotton  in  the  Confederate  States  as  distinguished 
from  cotton  in  England  or  on  the  way.  Then  this  balance  sheet 
containing  these  plain  and  fair  statements  is  actually  produced  to 
the  principal  creditors  of  the  company,  who  had  very  large  deal- 
ings with  the  company,  who  had  several  accounts  with  the  com- 
pany, who  had  advanced  them  money  generally  and  upon  special 
undertakings  and  securities,  and  who  had  the  fullest  knowledge  of 
all  the  transactions  of  this  company.  It  was  produced  to  those 
creditors  for  the  purpose  of  inducing  them  to  advance  a  still  larger 
sum;  and  what  renders  this  matter  still  more  singular  is,  that  it 
was  in  order  to  induce  them  to  lend  this  sum  for  the  express 
purpose  of  pa3ring  this  dividend ;  so  that  this  application,  which  is 
substantially  an  application  made  at  the  instance  of  the  Agra  and 
Masterman's  Bank,  is  an  application  which  asks  the  court  to  treat 
as  delusive  and  improper  that  dividend  which  was,  in  fact,  made 
and  paid  with  the  money  advanced  by  the  Ag^a  and  Masterman's 
Bank,  and  advanced  by  them  with  full  knowledge,  or  with  the 
means  of  knowledge,  of  all  the  transactions  of  the  company,  and 
which  was  money  advanced  for  the  very  purpose  of  paying  this 
dividend,  for  it  appears  that  a  new  account  was  opened  with  the 
bank,  entitled  "  The  Dividend  Account." 

The  question  with  respect  to  the  dividend  is  mainly  rested  upon 
the  provisions  in  Table  A  in  the  Companies  Act,  1862,  with  re- 
spect to  the  payment  of  dividends,  and  the  5th  article  of  this  com- 
pany, which  qualifies  and  adds  to  the  rule  laid  down  in  Table  A. 
The  expression  in  Table  A  is  in  the  negative  form,  "  That  no  divi- 
dends shall  be  payable  except  out  of  the  profits  arising  from  the 
business  of  the  company."  The  ist  clause  of  the  articles  provides 
"That  all  the  articles  of  Table  A  shall  be  deemed  to  be  incorporated 
with  and  to  apply  to  these  articles  and  the  said  company  as  near 
as  may  be  and  circumstances  will  permit,  except  as  hereinafter 
modified  or  altered."  Then  the  5th  clause  says,  "  That  the  di- 
rectors shall  declare  a  dividend  on  the  subscribed  capital  of  the 
company  as  soon  and  as  often  as  the  profits  of  the  company  in 
hand  are  sufficient  for  payment  of  a  dividend  of  £5  per  cent,  on 
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such  capital,  subject  to  the  resolutions  of  a  general  meeting."  I 
agree  again  with  the  argument  which  was  adduced  by  the  official 
liquidator  to  this  extent,  that  if  it  could  be  shown  that  this  dividend 
■jwas  declared  in  fraud  either  of  the  negative  provisions  of  Table 
I A  (which  is  incorporated  with  the  articles  of  this  company)  or  in 
fraud  or  violation  of  the  provisions  of  their  own  articles,  so  far 
as  they  relate  to  the  creditors,  namely,  the  5th  article,  it  would  be 
then  a  matter  which  this  court  would  be  competent  to  set  aside, 
and  all  moneys  paid  in  respect  of  such  dividend  ought  to  be  re- 
turned. But  the  first  question  we  have  to  determine  is,  whether 
the  conclusion  at  which  the  learned  Vice-Chancellor  arrived  with 
respect  to  this  matter  is  correct,  which  I  think  is  shortly  summed 
up  by  him  in  his  judgment  in  these  words:  "It  was  obvious  to  all 
the  world  that  the  consumption  of  life  and  property  in  the  war 
was  such  that  it  must  necessarily  come  to  an  end  within  a  reason- 
able time,  be  it  one,  two,  or  three  years,  and  the  company,  accord- 
ing to  my  judgment,  could  only  then  for  the  first  time  ascertain 
whether  its  operations  had  been  profitable  or  unprofitable."  Now, 
if  the  learned  Vice-Chancellor  is  correct  in  that  view  of  the  case, 
it  puts  an  end  to  any  further  consideration  of  the  question  with 
respect  to  future  profits  or  profits  in  hand;  because  it  is  ob- 
vious that  according  to  that  view  of  the  case  there  could  be  neither 
profits  nor  profits  in  hand  until  the  termination  of  the  war,  and 
until  all  the  operations  had  been  concluded,  because,  he  says,  un- 
til that  time  it  could  not  be  ascertained  whether  the  operations 
of  the  company  had  been  profitable  or  unprofitable.  I  think,  in 
order  to  test  the  soundness  of  that  conclusion,  we  may  take,  for 
instance,  the  figures  which  appear  in  Mr.  Stringer's  affidavit  and 
assume  that  by  reason  of  the  successful  voyage  of  some  of  these 
ships  the  two  sums  mentioned  of  £32,000  and  £24,000,  making  in 
all  £56,000,  had  been  actually  realized  and  received  in  respect  of 
profit  upon  adventures  and  cargoes  actually  landed  and  sold,  and 
suppose  that  no  ship  had  been  lost  at  all,  still  the  whole  of  the 
ships  belonging  to  this  company  would  be  subject  to  the  very 
hazardous  adventure  in  which  they  were  engaged;  they  had  cost 
more  than  £100,000,  and  they  were  liable  to  destruction  at  any 
time,  and,  according  to  the  Vice-Chancellor's  view,  imtil  war 
was  determined  and  the  safety  of  those  ships  was  ascertained,  it 
could  not  be  ascertained  whether  the  transactions  of  the  company 
had  been  profitable  or  unprofitable.  Therefore,  in  that  view  of  the 
case,  even  if  the  company  had  had  this  sum  of  £56,000  in  their 
hands  in  respect  of  realized  profits,  inasmuch  as  they  would  be 
subject  to  the  possible  loss  of  the  value  of  the  ships,  no  dividend 
could  be  paid  by  the  company.  Having  regard  to  the  provisions 
of  Table  A  and  clause  5  of  the  articles,  which  contain  no  negative 
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words  at  all,  in  my  judgment  the  company  would  have  been  per- 
fectly justified  at  that  time,  in  the  case  I  have  assumed,  in  declar- 
ing a  dividend  out  of  the  profits  so  received,  provided  that  they 
had  put  a  fair — and  no  more  than  a  fair — rvalue  upon  the  ships  and 
the  assets  which  they  actually  had.  Taking  it  one  step  further, 
and  asstuning  the  case  that  several  of  the  ships  had  been  lost,  that 
the  company  was  bound  to  put  down,  as  they  did  put  down,  their 
proportion  of  that  loss  as  being  a  loss  upon  this  balance  sheet,  the 
other  two-thirds  of  the  loss  were  to  be  covered  by  the  responsibil- 
it}'  and  guarantee  of  the  Confederate  government,  and  according 
to  the  view  qf  the  learned  Vice-Chancellor,  inasmuch  as  until  the 
end  of  the  war  the  value  of  that  guarantee  could  not  be  ascer- 
tained, no  dividend  could  be  declared.  I  confess  I  am  unable  to 
agree  with  that  view.  I  think  that  under  those  circumstances  the 
company  w-as  fully  justified  in  putting  a  value  on  the  ships  and  on 
the  Confederate  debt;  and  inasmuch  as  it  is  clear  that,  having 
regard  to  the  extremely  hazardous  nature  of  the  operation  in 
which  the  ships  were  engaged,  no  insurance  of  them  could  be 
effected,  the  valuation  of  the  ships  became  a  matter  of  mere 
estimate;  and  inasmuch  as  with  respect  to  the  value  of  the  obli- 
gation on  the  part  of  the  Confederate  government  there  could 
be  no  fixed  principle  on  which  it  could  be  valued — for  it  de- 
pended upon  the  views  which  different  persons  might  take,  and 
we  know  well  what  different  views  were  taken  by  very  eminent 
persons  with  respect  to  the  probable  conclusion  of  that  great 
struggle — I  think  the  company  was  justified  in  doing  that  which, 
in  truth,  is  done  in  almost  every  business,  namely,  taking  the  facts 
as  they  actually  stood  and  forming  an  estimate  of  their  assets  as 
they  actually  existed,  and  then  drawing  a  balance  so  as  to  ascer- 
tain the  result  in  the  shape  of  profit  or  of  loss.  If,  indeed,  it  could 
be  shown  that  that  estimate  had  been  made  in  any  fraudulent  way, 
with  any  intention  or  purpose  of  deceiving  any  one,  or  that  in 
point  of  fact  any  one  was  deceived  by  it,  very  different  considera- 
tions would  arise.  I  have  already  shown  that  no  fraud  was  intend- 
ed or  attempted  against  either  the  shareholders,  or  the  public,  or 
the  creditors  of  the  company.  If  we  were  to  lay  down  as  a  rule  \ 
that  there  must  be  actually  cash  in  hand,  or  at  the  bankers  of  the 
company,  to  the  full  amount  of  the  dividend  declared,  we  should  • 
be  laying  down  a  rule  which,  in  my  judgment,  would  be  incon- 
sistent with  what  I  understand  and  believe  to  be  the  custom  of  all  . 
companies  of  this  description,  and  also  inconsistent  with  mercan- 
tile usage,  and  we  should  be  laying  down  a  rule  which  would  open 
the  door  to  and  encourage  a  very  great  amount  of  litigation,  be- 
cause there  are  very  few  dividends,  indeed,  which  would  not  be 
open  to  more  or  less  question  if  such  a  rule  as  that  were  laid 


1286  GUINNESS  V.  LAND  CORP.  OF  IRELAND.     [CHAP.  VII. 

down.  I  think  that,  in  the  absence  of  any  fraudulent  intent  as 
against  the  shareholders,  or  as  against  the  creditors  or  the  public, 
the  court  ought  not  to  be  astute  in  searching  out  minute  errors 
in  calculation  in  an  account  honestly  made  out  and  openly  de- 
clared, especially  as  in  the  present  case,  where  the  account  was 
submitted  to,  and  the  dividend  consequent  upon  it  was  ratified  by, 
the  general  meeting  so  long  ago  as  1864,  long  before  the  winding 
up  of  this  company;  and  more  especially  where,  as  here,  that  ac- 
count is  now  attempted,  after  that  lapse  of  time,  to  be  impeached 
substantially  at  the  instance  of  persons  to  whom  all  the  items  of 
the  account  were  fully  and  fairly  made  known,  wl^o  themselves 
were  the  principal  actors  in  and  mainly  assisted  in  the  payment  of 
the  very  dividend  they  now  seek  to  impeach. 

I  think,  therefore,  for  these  reasons,  that  the  claim  originally 
made  against  Mr.  Stringer  fails  upon  the  merits,  and  that  the  ap- 
plication which  was  made  in  the  court  below  ought  to  have  been 
then,  and  must  be  now,  refused  with  costs;  and  I  think  also  that 
the  present  appeal  must  be  dismissed  with  costs.  That,  therefore, 
will  be  the  terms  of  our  order;  but,  in  accordance  with  our  usual 
practice,  we  shall  leave  to  the  decision  of  the  Vice-Chancellor  any 
question  which  may  arise  as  between  the  official  liquidator  and 
those  whom  he  represents  with  reference  to  the  costs  so  ordered 
to  be  paid  by  the  official  liquidator.^ 


GUINNESS  V,  LAND  CORPORATION  OF  IRELAND. 
In  the  Court  of  Appeal,  December  6,  11,  1882. 

[Reported  in  Law  Reports,  22  Chancery  Division  349.] 

The  Land  Corporation  of  Ireland,  Limited,  was  incorporated 
under  the  Companies  Act  on  the  I2^th  of  July,  1882,  as  a 
company  limited  by  shares.  Clause  3  of  the  mejnorandum  of  as- 
sociation stated  the  objects  of  the  company  to  be:  (oT)  "To  ac- 
quire by  purchase,  lease,  or  otherwise,  lands  and  hereditaments  in 
Ireland,  and  to  hold,  occupy,  settle,  let,  underlet,  mortgage,  sell, 
or  otherwise  deal  with  the  same."  (&.)  "To  plant,  stock,  reclaim, 
improve,  cultivate,  and  work  lands  and  hereditaments  in  Ireland/* 
(c.)  "To  acquire,  purchase,  breed,  sell,  and  deal  in  all  kinds  of  live- 
stock, cattle,  horses,  sheep,  and  animals."  (<f.)  "To  acquire,  pur- 
chase, manufacture,  sell,  and  deal  in  all  kinds  of  goods,  chattels, 

*  The  concurring  opinion  of  Sir  G.  M.  Giffard,  L.  J.,  has  been  omitted. 
—Ed. 
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planty  stock,  and  effects."  (e.)  "To  lend  money  to  persons  con- 
nected with  Irish  property."  (f,)  "To  carry  on  the  business  of 
a  land  and  financial  company."  (g,)  "To  carry  on  the  business 
of  cultivating  and  developing  Irish  estates."  (A.)  "To  acquire  or 
participate  in,  by  purchase  or  otherwise,  the  good  will  of  any  busi- 
ness established  for  any  of  the  above  objects."  (i.)  "To  unite 
with  any  other  company  formed  for  similar  objects."  (/.)  "To 
enter  into  any  arrangements  for  any  of  the  above  purposes."  (fe.) 
*To  borrow  money  on  security  of  the  property  of  the  company 
or  otherwise."  (/.)  "To  sell  or  dispose  of  any  business  carried  on 
by  the  company."  (m.)  "And  to  do  all  such  other  things  as  the 
company  may  deem  incidental  or  conducive  to  the  attainment  of 
any  of  the  aforesaid  objects  of  the  company." 

4.  "The  liability  of  the  members  is  limited." 

5.  "The  capital  of  the  company  is  £1,050,000,  divided  into  140,- 
000  A  shares  of  £$  each,  and  3500  B  shares  of  £100  each." 

The  following  are  the  material  clauses  in  the  contemporaneous 
articles  of  association : 

Art  5.  "The  nominal  original  capital  of  the  company  is  £1,050,- 
000,  divided  into  140,000  A  shares  of  £5  each,  and  3500  B  shares 
of  £100  each." 

6.  "The  board  of  directors  shall  forthwith  allot  and  issue  at  par 
to  the  subscribers  to  these  articles  the  number  of  shares  which 
according  to  their  subscription  they  respectively  are  entitled  and 
have  agreed  to  tal^e,  which  shall  be  A  shares,  and  subject  thereto 
shall  allot  and  issue  the  shares  of  the  company  at  their  discre- 
tion." 

7.  "The  nominal  original  capital  of  the  company,  or  so  much 
thereof  as  shall  have  been  issued  from  time  to  time,  shall  be  held 
upon  the  following  terms : 

(a.)  "The  holders  of  the  A  shares  shall  be  entitled  to  a  prefer- 
ential cumulative  dividend  out  of  the  profits,  if  any,  of  the  com- 
pany  at  the  rate  of  £5  per  cent  per  annum  on  the  amounts  for  the 
timebeingpaidup  in  respect  of  the  A  sha|-es,  and  such  preferential 
dividend  shall  be  further  secured  in  the  manner  hereinafter  pro- 
vided. Subject  to  the  payment  of  such  preferential  dividend,  the 
holders  of  the  B  shares  shall  be  entitled  to  a  non-cumulative  divi- 
dend out  of  the  said  profits  at  the  rate  of  £5  pTf^cent  per  annum 
on  the  amounts  for  the  time  being  paid  up  in  respect  of  the  B 
shares.  And  the  surplus  profits  in  every  year  over  and  above 
such  dividend  shall  be  divisible  ratably  among  the  holders  of 
the  A  shares  and  the  holders  of  the  B  shares  according  to  the 
amounts  for  the  time  being  paid  up  in  respect  of  such  shares  re- 
spectively. 

(J>.)  "In  the  event  of  the  company  being  wound  up  the  capital 
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produced  by  the  issue  of  B  shares  remaining  unapplied,  and  not 
required  for  payment  of  debts  of  the  company,  shall  belong  ex- 
clusively to  the  holdersofthe  B  shar^,  and  be  distributed  among 
then  ratably  wiffiout  prejudice  to  their  right  to  share  in  any 
distribution  of  surplus  of  the  other  assets  after  payment  of  debts." 

8.  "The  capital  produced  by  the  issue  of  B  shares  shall  (subject 
to  payment  thereout  of  expenses  hereby  authorized  to  be  so  paid), 
as  and  when  it  is  received  by  the  company,  be  paid  to  the  trustees  of 
the  company  upon  trust  to  invest  or  lay  out  the  same  in  any  securi- 
ties approved  by  the  trustees,  or  on  deposit  with  or  without  se- 
curity, with  power  to  vary  the  same,  and  to  apply  the  income,  and 
if  and  so  far  as  may  be  necessary  from  time  to  time,  the  proceeds 
of  sale  of  capital  forming  the  trust  fund,  or  any  part  thereof,  so  as 
to  secure  and  make  good  to  the  holders  of  the  A  shares  the  said 
preferential  dividend  at  the  rate  of  £5  per  cent,  per'  annum  on 
the  amounts  for  the  time  being  paid  up  in  respect  of  the  A  shares, 
and  subject  thereto  in  trust  to  apply  the  income  of  the  trust  fund 
for  the  time  being  remaining  unsold,  first,  in  or  towards  replacing 
any  capital  previously  sold,  and  secondly,  in  distributing  the 
same,  or  the  balance  thereof,  among  the  holders  of  the  B  shares 
ratably,  and  in  the  event  of  a  winding-up  of  the  company  (sub- 
ject to  the  liability  to  pay  debts  of  the  company)  upon  trust  as 
to  capital  as  well  as  income  for  the  holders  of  the  B  shares  rat- 
ably and  exclusively,  and  the  said  trust  fund,  or  the  income  there- 
of, shall  in  no  case  be  used  as  working  capital  of  the  company." 

10.  "The  B  shares  shall  be  paid  up  by  instalments  of  £10  each 
as  follows:  £10  per  share  upon  application,  and  £10  per  annum 
on  the  1st  day  of  June  in  each  of  the  following  nine  years." 

22.  "The  board  of  directors  mav  from  time  to  time  in  the  ex- 
ercise  of  their  discretion  make  calls  upon  the  members  in  respect 
of  moneys  unpaid  on  the  shares  other  than  B  shares,  which  shall 
be  paid  up  as  hereinbefore  provided."  [Then  followed  provisions 
as  to  the  maximum  of  calls,  the  interval  between  calls,  and  the 
time  and  places  of  payment.] 

28.  "Xo  transfer  of  shares  not  being  fully  paid  up  shall  be  reg- 
istered unless  and  until  the  transferee  is  approved  by  the  board 
of  directors.  No  transfer  of  B  shares  not  fully  paid  up  shall  be 
registered." 

90.  "The  board  of  directors  shall  conduct  and  manage  all  the 
business  and  affairs  of  the  company,  and  shall  exercise  all  the 
powers  (including  powers  of  borrowing  and  giving  security),  au- 
thorities and  discretions  of  the  company,  except  only  those  which 
are  expressly  by  statute  or  these  articles  directed  to  be  exercised 
by  general  meetings." 

95.  "The  board  of  directors  are  authorized  out  of  the  funds  of 
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the  company  produced  by  issue  of  the  B  shares  to  pay  the  neces- 
sary legal  and  other  expenses  of  and  incidental  to  the  promotion, 
formation,  and  registration  of  the  company,  and  all  other  pre- 
liminary expenses  of  the  company." 

loi.  "No  dividend  shall  be  payable  except  out  of  profits  of  the 
business  of  the  company,  or  out  of  capital  representing  the  B 
shares  in  respect  of  the  security  hereby  made  for  the  payment  of 
the  preferential  dividend  on  the  A  shares." 

The  prospectus  which  was  issued  showed  in  the  plainest  way 
the  mode  in  which  the  B  capital  was  to  be  dealt  with  according 
to  the  terms  of  the  articles  of  association. 

The  B  shares  were  all  taken  by  persons  interested  in  the  forma- 
tion of  the  company,  and  A  shares  only  were  offered  to  the  public. 

Doubts  having  been  raised  whether  the  application  of  the  B 
capital  sanctioned  by  the  articles_would  not  be  ultra  vires,  as  an 
application  of  capital  mconsistent  with  the  memorandum  of  as- 
sociation, the  plaintiff  commenced  this  action  on  behalf  of  him- 
selTand  all  other  the  holders  of  B  shares  to  restrain  the  company 
and  the  directors  from  making  any  further  allotment  of  A  shares 
upon  the  terms  of  the  articles  of  associatio;i  or  of  the  prospectus, 
and  from  paying  the  capital  produced  by  the  issue  of  B  shares,  or 
any  part  thereof,  to  trustees  upon  trust  to  lay  out  the  same  in 
manner  provided  by  the  articles,  so  that  the  same  and  the  in- 
come thereof  should  not  be  used  as  working  capital,  and  from  ap- 
plying the  B  capital  in  payment  of  dividend  on  the  A  shares,  and 
from  doing  any  act  to  appropriate  the  B  capital  to  objects  other 
than  those  described  in  the  memorandum  of  association,  and 
moved  for  an  injunction  in  those  terms. 

The  motion  came  on  for  hearing  before  Chitty,  J.,  on  the  loth 
of  November,  1882. 

Ince,  Q.  C,  and  //.  B.  Buckley  in  support  of  the  motion. 

Macnaghten,  Q.  C,  Barber,  Q.  C,  and  Latham  for  the  company. 

The  defendants  appealed.*  The  appellants  were  heard  on  the 
6th  of  December.  The  respondents  concluded  their  arguments 
and  the  appellants  replied  on  the  nth  of  December,  1882. 

Cotton,  L.  J.  This  case  is  of  very  great  importance,  and  but 
for  the  full  argument  that  we  have  heard,  and  the  interval  of  time 
that  has  elapsed,  we  probably  should  have  reserved  our  judg- 
ment. 

The  company  was  formed  with  the  general  object,  as  appears 
from  its  memorandum  of^as^sQciation,  of  cultivating  land  in   Ire- 
land.   The  memorandum,  as  required  by    the    Companies  Act,' 
1862,  then  states  that  the  liability  is  limited,  and  what  the  capital 

*  An  injunction  was  granted  by  Chitty,  J.  His  opinion  has  been  omitted. 
-Eo. 
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of  the  company  is  to  be.  It  states  that  it  is  to  be  £1,050,000,  divid- 
ed into  140,000  A  shares  of  £5  each,  and  3500  B  shares  of  iioo 
each.  Both  A  and  B  shares  are  referred  to  generally  as  capital 
of  the  company  without  anything  to  intimate  that  either  the  A  or 
B  shares  were  to  be  different  from  the  capital  generally  so  de- 
scribed. I  will  consider  afterward  what  is  the  meaning  of  "cap- 
ital" in  the  memorandum  of  association. 

The  question  before  us  turns  on  the  8th  clause  of  the  articles 
of  association,  which  provides  that  the  capital  produced  by  the 
issue  of  B  shares  shall,  so  far  as  is  necessary,  be  applied  in  mak- 
ing good  to  the  holders  of  A  shares  the  preferential  dividend  of 
£5^er.cent.,  which  they  are  to  receive  on  the  amounts  paid  up 
on  their  shares.     [His  Lordship  read  the*  clause.] 

This  action  is  brought  by  one  of^ihe.B  shareholders  on  behalf 
of  himself  and  others  to  restrain  the  directors  from  issuing  any 
A  shares  on  the  footing  of  their  being  entitled  to  the  benefit  of 
(that  article,  and  to  restrain  the  directors  from  applying  in  ac- 
cordance with  it  the  capital  arising  from  the  B  shares.  Now  I 
may  say  here  once  for  all  that  everything  done  by  the  promoters 
has  been  done  with  the  utmost  fairness.  What  they  proposed  to 
do  was  fully  stated  in  the  prospectus  which  they  issued,  and  I 
have  no  doubt  that  article  8  was  inserted  perfectly  bona  Ude  for 
the  purpose  of  securing  what  they  thought  was,  under  the  cir- 
cumstances, for  the  benefit  of  this  company.  If  the  appellants 
here  had  urged  the  point,  I  should  have  felt  a  diflficulty  in  inter- 
fering at  the  instance  of  a  B  shareholder  who  had  taken  his  shares 
on  the  footing  of  the  prospectus  with  full  knowledge  of  what  the 
articles  were,  and  of  what  was  the  intended  application  of  the 
B  capital.  The  appellants,  however,  have  not  relied  upon  that, 
but  desire  to  have  the  decision  of  the  court  upon  the  validity 
of  clause  8,  and  that  being  so,  I  think  it  is  not  necessary  for  the 
court  to  raise  the  objection. 

Now,  prima  facie  the  application  of  the  capital  arising  from  the 
B  shares  in  payment  of  a  dividend  of  £5  per  cent,  on  the  A 
shares  is  applying  that  fund  for  something  different  from  the 
business  (to  put  it  that  way  first  of  all)  which  is  authorized  by 
the  memorandum  of  association.  It  was  urged  that  this  difficulty 
is  removed  bv  the  words  which  occur  in  the  memorandum,  "  and 
to  do  all  such  other  things  as  the  company  may  deem  incidental 
or  conducive  to  the  attainment  of  any  of  the  aforesaid  objects  of 
the  company."  We  did  not  hear  the  respondents  upon  that 
point,  and  in  my  opinion  that  clause  cannot  assist  the  appellants. 
It  was  urged  that  the  company  had,  in  the  most  decisive  way, 
shown  their  opinion  by  the  articles  that  this  application  of  the  B 
capital  was  incidental  and  conducive  to  the  attainment  of  the 
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objects  of  the  company,  and  that,  therefore,  it  came  within  these 
words.  The  short  answer  to  that  argument  is  this,  that  this  appli- 
cation of  the  B  capital  is  not  incidental  or  conducive  to  the  attain- 
ment of  the  objects  previously  specified,  viz.,  the  cultivation  of  land 
in  Ireland  and  the  other  objects  mentioned  in  the  memorandum, 
but  was  devised  for  the  purpose  of  inducing  persons  to  take  shares 
in  a  company  formed  for  the  attainment  of  those  objects. 

I  will  mention  two  of  the  cases  that  were  referred  to  as  to  the 
efiFect  of  these  general  words.  One  is  Simpson  v,  Westminster 
Palace  Hotel  Company,  2  D.  F.  &  J.  141 ;  8  H.  L.  C.  712,  in 
which  a  company  was  formed  to  start  what  was  then  a  novelty,  a 
very  large  hotel.  The  directors  agreed  to  let  part  of  the  hotel  for 
three  years  to  the  Secretary  of  State  for  India,  and  it  was  held 
that  this  came  within  the  description  of  something  incidental  or 
otherwise  conducive  to  the  attainment  of  the  objects  of  the  com- 
pany. It  was  not  known  whether  such  a  large  hotel  could  at 
once  obtain  such  an  amount  of  business  as  to  make  it  profitable, 
and  it  was  considered  that  letting  part  of  it  for  a  short  time  to  a 
public  board  might  attract  what  was  essential  to  a  hotel,  custom- 
ers and  good  will.  The  agreement  for  letting,  moreover,  pro- 
vided for  something  which  is  incidental  to  carrying  on  the  busi- 
ness of  a  hotel,  for  it  gave  the  company  the  monopoly  of  sup- 
plying the  demised  premises  with  provisions,  wines,  and  liquors. 
The  decision,  as  I  understand  it,  was  that  entering  into  such  an 
agreement  for  a  short  time  was  not  embarking  the  capital  of  the 
company  in  anything  at  variance  with  the  objects  of  the  company, 
but  was  merely  a  means  of  getting  customers,  and  was  in  fact 
conducive  to  carrying  on  in  that  large  building  the  business  of  a. 
hotel-keeper.  In  the  other  case.  In  re  Peruvian  Railways  Com- 
pany, Law  Rep.  2  Ch.  617,  there  was  no  power  given  expressly  to 
draw  bills  of  exchange,  but  it  was  held  that  the  directors  had, 
under  such  a  clause,  power  to  draw  them,  for  that  this  was 
a  mode  of  providing  for  payment  of  their  engagements  while 
they  were  calling  up  their  capital,  and  fairly  came  within  the 
description  of  being  conducive  to  carrying  on  the  business  of  the 
company.  Here  the  arrangement  is,  without  limit  as  to  time,  to  I 
apply  the  B  fund  for  the  purpose  of  providing  a  dividend  for  the- 
A  shareholders,  which  is  an  entirely  different  case. 

Then  it  was  said  that  independently  of  that  clause  we  ought 
not  to  limit  too  strictly  the  powers  of  these  large  companies  in 
carrying  on  their  business,  and  the  judgment  of  James,  L.  J.,  in 
Attorney-General  v.  Great  Eastern  Railway  Co.,  11  Ch.  D.  449, 
477,  was  relied  on.  But  that  case  was  essentially  different  from  the 
present.  The  Great  Eastern  Railway  Company  there  was  doing 
something  which  was  not  strictly  within  the  objects  of  its  incor- 
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poration,  viz.,  supplying  and  letting  on  hire  rolling  stock  to  an- 
other company,  but  as  it  was  only  supplied  for  a  railway  which 
could  only  be  effectively  worked  in  conjunction  with  their  railway, 
what  they  did  was  for  the  purpose  of  providing  for  the  traffic 
going  over  both  railways,  which  was  within  their  objects.  The 
observation  of  James,  L.  J.,  comes  only  to  this:  that  in  such 
a  case  the  directors  have  and  ought  to  have  a  very  large  dis- 
cretion as  to  the  mode  of  attaining  the  objects  of  the  company. 
Here  the  application  of  the  B  capital  is  not  for  the  purpose  of  car- 
rying on  the  business,  but  of  inducing  persons  to  come  in  and 
subscribe  the  A  capital  with  which  the  company  was  to  carry  on 
the  business. 

That  being  so,  we  must  see  whether  the  effect  of  the  memoran- 
dum of  association,  having  regard  to  the  articles,  is  such  as 
that  the  directors  are  acting  ultra  znres  in  applying  the  B  capital  as 
they  propose.  It  is  necessary  shortly  to  refer  to  the  enactments 
as  to  a  memorandum  of  association.  Under  sec.  6  of  the  Com- 
panies Act  any  seven  persons,  by  signing  a  memorandum  of 
association,  can  incorporate  themselves.  It  is  not  necessary,  ex- 
cept in  the  case  of  a  company  limited  by  guarantee  or  unlimited, 
that  there  should  be  articles  of  association;  but  the  memorandum 
is  essential  for  the  purpose  of  the  incorporation  of  the  company. 
Then  sec.  12  says  that,  except  in  certain  points  there  mentioned 
(which  have  no  bearing  on  the  present  case),  it  shall  not  be  in  the 
power  of  the  company  in  any  way  to  alter  the  memorandum  of 
association. 

Then  we  come  to  this:  The  act  requires  the  memorandum  to 
state  the  objects  of  the  company  and  the  amount  of  capital  with 
which  the  company  proposes  to  be  registered.  What  is  the  mean- 
ing of  the  word  "capital,"  and  what  is  the  effect  of  the  state- 
ment of  the  amount  of  capital  in  the  memorandum,  having  regard 
to  the  other  sections  of  the  act  ?  We  have  first  to  ascertain  what 
is  meant  by  "capital,"  and  to  my  mind  sec.  38,  as  to  the  lia- 
bility of  members,  is  of  the  utmost  importance  as  a  guide  to 
answering  that  question.  That  section  provides  that  in  the  case  of 
a  company  limited  by  shares  being  wound  up,  no  contribution 
shall  be  required  from  any  member  exceeding  the  amount,  if  any. 
unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member;  that  the  capital  of  the  company  as  mentioned  in 
the  memorandum  is  to  be  the  fund  which  is  to  pay  the  creditors 
in  the  event  of  the  company  being  wound  up.  From  that  it 
follows  that  whatever  has  been  paid  by  a  member  cannot  be  re- 
turned to  him.  In  my  opinion,  it  also  follows  that  what  is  de- 
scribed in  the  memorandum  as  the  capital  cannot  be  diverted 
from  the  objects  of  the  society.    It  is,  of  course,  liable  to  be  spent 
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or  lost  in  carrying  on  the  business  of  the  company,  but  no  part*of 
it  can  be  returned  to  a  member  so  as  to  take  away  from  the  fund 
to  which  the  creditors  have  a  right  to  look  as  that  out  of  which 
they  are  to  be  paid.  In  former  days  proceedings  could  be  taken 
against  members  of  a  company,  but  under  the  present  law  a  cred- 
itor has  no  remedy  except  execution  against  the  goods  of  the 
company,  or  winding  up  proceeding.      If  a  winding-up  order  is 
made  each  shareholder  is  liable  to  contribute  the  amount  not 
paid  up  on  his  shares,  including  what,  if  anything,  he  has  had 
returned.     It  follows,  as  I  have  said,  that  no  part  of  the  capital 
mentioned  in  the  memorandum  can  be  taken  out  of  the  fund  to 
which  the  creditors  have  tolbofe,  except  for  the  purpose  of  em- 
ploying it  for  the  objects  of  the  company.    We  have,  then,  to  con- 
sider whether  the  provision  in  art.  8,  which  takes  away  part  of 
that  which  is  described  as  capital,  can  vary  the  case.    The  argu- 
ment for  the  appellants,  as  I  understand  it,  is  this :  Here  we  have 
two  classes  of  shares,  A  and  B  shares,  mentioned  in  the  memo- 
randum, that  necessarily  requires  some  explanation ;  and  then,  for 
the  purpose  of  controlling  what  would  otherwise  be  the  effect  of 
the  memorandum  of  association,  we  must  look  to  the   articles 
which  define  what  the  A  and  B  shares  are.     In  my  opinion  that 
argument  cannot  prevail.     If  there  were  anything  in  the  memo- 
randum which  showed  that  the  B  capital  was  not  to  be  capital  in 
the  ordinary  sense  as  a  fund  to  be  applied  in  carrying  on  the 
business  of  the  company  as  defined  in  the  memorandum  of  the  as- 
sociation, but  that  it  was  to  be  (what  here  it  is  clearly)  a  guarantee 
fund  for  .securing  dividends  tO-  the  A  shareholders^  the  matter 
would  stand  very  differently;  but  no  one,  from  the  mere  state- 
ment that  there  were  A  and  B  shares,  would  expect  anything 
more  than  that  there  was  some  difference  as  regards  priority  be- 
tween the  A  shareholders  and  the  B  shareholders,  treating  both 
as  shareholders  holding  capital  in  the  company.  Now,  the  articles 
cannot,  in  my  opinion,  alter  or  vary  that  which  would  be  the 
result  of  the  memorandum  standing  alone^    A  special  resolution 
cannot  aker  the  memorandum  in  any  way,  and  in  my  opinion 
(though  the  case  may  be  different  where,  as  may  sometimes  hap- 
pen, the  memorandum  introduces  scwnething  which  the  act  does 
not  require  to  be  stated  in  it),  that  which  is  required  by  the  act 
to  be  provided  for,  and  is  provided  for  in  the  memorandum,  can 
no  more  be  altered  by  the  articles  than  by  a  special  resolution. 
There  are,  indeed,  some  observations  of  the  Master  of  the  Rolls 
which  might  seem  to  militate  with  that  position.  One  case  referred 
toon  this  point  was  Harrison  v,  Mexican  Railway  Company,  Law 
Rep.  19  Eq.  358.     The  decision  does  not  in  any  way  affect  what  I 
have  been  laying  down,  because  the  question  there  dealt  with  was 
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the  mere  question  of  giving  priority  to  the  dividends  payable  to 
a  certain  class  of  shareholders.  That  is  a  matter  which  the 
act  does  not  require  to  be  dealt  with  in  the  memorandum,  and  it 
was  not*  dealt  with  by  the  memorandum  in  that  case.  But 
there  is  an  expression  of  the  Master  of  the  Rolls  which  was 
much  relied  upon,  and  which  occasions  some  little  diflSculty 
(Law  Rep.  19  Eq.  365)  :  *'  If  the  memorandum  of  association 
is  silent  upon  the  subject  of  the  terms  of  the  original  contract 
under  which  the  company  was  formed,  then  there  is  an  im- 
plied condition  that  all  the  holders  of  shares  are  entitled  to  rank 
equally  as  regards  dividend,  without  any  preference  or  priority  be- 
tween themselves;  but  if  it  does  clearly  appear  upon  the  articles 
of  association  that  that  was  not  the  meaning  of  the  original  con- 
tract, then  there  is  no  such  implication  of  law  as  to  the  meaning 
of  the  memorandum  of  association,  that  implication  being  re- 
butted by  the  clear  terms  of  the  contemporaneous  instrument/' 
I  think  that  there  the  Master  of  the  Rolls  was  referring  to  matters 
which  the  act  does  not  require  to  be  stated  in  the  memorandum. 
But  in  reality  it  is  not  by  implication  from  the  construction  of 
the  memorandum  that  the  equality  of  the  shareholders  as  reg^ds 
dividends  arises,  but  by  the  implication  which  the  law  raises  as 
between  partners,  unless  their  contract  has  provided  the  contrary. 
Here,  in  my  opinion,  the  memorandum  of  association  being  re- 
quired to  state  the  objects  of  the  company,  and  to  state  the  cap- 
ital with  which  those  objects  are  to  be  carried  into  effect,  there  is 
from  the  act  of  Parliament,  and  from  the  memorandum  itself,  not 
from  the  mere  position  in  which  the  parties  stand  as  partners,  an 
implication  that  the  capital  is  not  to  be  applied  to  any  other  pur- 
pose than  the  business  mentioned  in  the  memorandum.  I  think 
that  the  Master  of  the  Rolls  did  not  intend  to  say  anything  which 
militates  against  my  view  of  the  law,  though  perhaps  his  observa- 
tions require  a  little  verbal  correction. 

As  regards  Anderson's  Case,  7  Ch.  D.  75,  the  Master  of  the 
Rolls  expressly  says  (7  Qi.  D.  99)  :  "  I  am  now  speaking  of  those 
portions  of  the  memorandum  of  association  which  the  act  of 
Parliament  requires  to  be  stated  in  the  memorandum.  Some- 
thing might  be  said  on  that  question,  but  all  the  act  of  Parlia- 
ment requires  to  be  stated  is  the  amount  of  capital  for  which  the 
company  is  proposed  to  be  registered,  divided  into  shares  of  a 
fixed  amount.  It  does  not  prevent  your  stating  that  the  shares 
are  to  be  paid  for  partially  in  money  and  partially  in  property, 
or  even  partially  in  property  or  partially  in  remuneration  for  ser- 
vices." He  there  confines  his  observations  as  to  the  purposes 
for  which  the  articles  can  be  looked  to  those  matters  which  are 
not  required  by  the  act  of  Parliament  to  be  stated  in  the  memo- 
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randum  of  association,  and  as  regards  those  conditions  which  the 
act  of  Parliament  does  require  to  be  stated  in  the  memorandum, 
the  articles  cannot,  in  my  opinion,  be  referred  to  for  the  purpose 
of  modif)ring  or  qualifying  them. 

The  only  other  case  to  which  I  need  refer  is  In  re 
Dronfield  Silkstone  Coal  Company,  7  Ch.  D.  76.  That 
was  an  entirely  different  case.  The  articles  gave  the 
directors  a  discretionary  power  to  expend  the  capital  of 
the  company  in  buying  its  own  shares.  It  was  decided 
in  the  court  below  that  this  article  was  invalid  upon  tvM> 
grounds:  that  it  enabled  the  company  to  traffic  in  shares,  which 
was  engaging  in  a  new  business,  and  that  it  authorized  a  reduc- 
tion of  capital.  The  Court  of  Appeal  was  of  a  contrary  opinion  on 
both  those  points.  The  article  there  empowered  the  directors,  in 
their  discretion,  to  apply  money  in  purchasing  shares  so  as  to  get 
rid  of  shareholders  who  caused  difficulty  in  the  internal  manage- 
ment of  the  company,  and  as  the  power  had  been  used,  and  rea- 
sonably used,  for  that  purpose,  and  not  as  a  means  of  diminishing 
the  capital  of  the  company,  the  shares  not  being  in  any  way  can- 
celled or  put  an  end  to,  but  being  reissuable,  we  were  of  opinion 
that  the  directors  had  the  power  which  they  purported  to  exer- 
cise. In  the  present  case  there  is  no  discretion,  but  the  A  share- 
holders, if  the  article  in  question  is  valid,  have  an  absolute  right 
to  insist  on  payment  of  dividends  out  of  the  B  capital  until  it  is 
exhausted,  if  there  is  no  other  fund  to  pay  them. 

In  my  opinion,  therefore,  the  plaintiff  is  entitled  to  the  injunc- 
tion which  he  asks.^ 


MOBILE  AND  OHIO  RAILROAD  COMPANY  v.  TEN- 
NESSEE. 

In  the  Supreme  Court  of  the  United  States,  May  14,  1894. 

[Reported  in  153  United  States  Reports  486,] 

The  case  is  stated  in  the  opinion. 

E.  /.  Phelps  and  F.  W.  Whitridge  (with  whom  was  E,  L.  Rus- 
sell on  the  brief)  for  plaintiff  in  error. 

C.  W,  Pickle,  Attorney-General  of  Tennessee ;  M.  M,  Neil  and 
/.  M.  Troutt  for  defendants  in  error.  F.  IV.  Moore,  John  E, 
Wells,  S.  A,  Champion,  J.  R.  Deason,  E.  L.  Bullock,  A.  W. 
Stovall,  and  James  M.  Head  were  with  them  on  the  briefs. 

Jackson,  J.,  delivered  the  opinion  of  the  court. 

*Thc  concurring  opinion  of  Bowen,  L.  J.,  has  been  omitted. — Ed. 
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The  Federal  question  presented  by  the  writ  of  error  in  this  case 
is  whether  State  statutes,  subjecting  the  property  of  a  railroad 
corporation  to  taxation,  impair  the  obligation  of  the  contract  con- 
tained in  an  exemption  clause  of  the  company's  charter. 

It  arises  in  this  way:  The  State  of  Tennessee  and  certain  coun- 
ties therein  in  February,  1891,  filed  their  bill  against  the  Mobile 
and  Ohio  Railroad  Company  (hereafter  styled  the  railroad  com- 
pany) and  its  mortgagee,  the  Farmers'  Loan  and  Trust  Company, 
to  enforce  the  collection  of  State  and  county  taxes  assessed  upon 
the  property,  roadbed,  and  fixtures  of  the  railroad  company  for 
the  years  1885  to  1889  inclusive.  The  defense  specially  inter- 
posed, and  which  raises  the  Federal  question  in  the  case,  was  that 
the  revenue  statutes  of  the  State,  enacted  subsequent  to  the  grant- 
ing of  the  charter,  and  under  which  the  taxes  sought  to  be  col- 
lected were  levied,  impaired  the  obligation  of  the  contract  con- 
tained in  the  railroad  company's  charter,  and  were  therefore  un- 
constitutional and  void. 

The  railroad  company  was  chartered  by  an  act  of  the  legislature 
of  the  State  of  Tennessee,  approved  January  28,  1848.  The  State 
in  grantiiigThe  charter  reserved  nji_right  to  amend  or  repeal  the 
same;  nor  was  there  any  provision  either  in  the  constitution  or 
the  general  laws  of  the  State — in  existence  at  the  time — ^which 
reserved  to  the  State  the  right  to  alter,  mpdify,  or  repeal  the  char- 
ter. By  section  11  of  the  act  of  incorporation  it  was  provided 
"  That  the  cagjtaL  stock  of  said  company  shall  be  forever  exempt 
from  taxation,  and  the  road,  with  all  its  fixtures  and  appurte- 
nances, including  workshops,  warehouses,  and  vehicles  of  trans- 
portation, shall  be  exempt  from  taxation  for  the  period  of  twenty- 
fiye  years  from  the  completion  of  the  road,  and  no  tax  shall  ever 
be  laid  on  said  road  or  its  fixtures  which  will  reduce  the  divi- 
dends below  eight  per  cent." 

Various  grounds  were  alleged  in  the  bill  on  which  the  effect  of 
section  1 1  was  sought  to  be  avoided,  or  to  show  that  the  railroad 
company  had  waived  or  forfeited  the  benefits  of  the  exemption 
contained  in  the  last  clause  thereof.  These  allegations  need  not, 
however,  be  noticed,  as  they  were  found  and  adjudged  by  the 
Supreme  Court  of  Tennessee  against  the  complainants,  and  in 
favor  of  the  railroad  company.  The  pleadings  admitted  and  the 
proofs  established  that  since  the  completion  of  the  road  to  its  orig- 
inal northern  terminus  on  the  Mississippi  River,  in  April,  1861, 
the  railroad  company  had  neither  earned  nor  declared  any  divi- 
dend, either  on  its  whole  line  or  upon  any  portion  of  its  road  lying 
in  the  State  of  Tennessee.  It  is  also  shown  that  its  earnings  for 
the  years  1885  to  1889,  inclusive,  were  insufficient  to  pay  any  divi- 
dend to  its  stockholders. 
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The  period  of  twenty-five  years  from  the  completion  of  the  road, 
referred  to  in  the  section,  having  expired  on  April  22,  1886,  the 
Supreme  Court  of  the  State  disallowed  the  taxes  assessed  and 
claimed  for  the  years  1885  and  1886,  on  the  ground  that  they  were 
covered  by  the  twenty-five  year  exemption,  but  adjudged  and 
decreed  that  the  railroad  company  was  liable  to  the  respective 
complainants  for  the  taxes  of  1887,  1888,  and  1889,  in  the  follow- 
ing amounts:  to  the  State  of  Tennessee,  $24,117.73;  to  McNairy 
County,  $16,365.52;  to  Madison  County,  $13,769.69;  to  Chester 
County,  $4210.25 ;  to  Obion  County, $10,554.61 ;  to  Gibson  County, 
$19,182.06;  which  sums  were  declared  liens  upon  the  property  of 
the  railroad  company. 

The  grounds  upon  which  its  decree  was  based,  and  which  are 
assigned  for  error,  are  as  follows : 

"And  the  court,  construing  said  nth  section  of  said  Tennessee 
charter,  is  further  of  opinion,  and  doth  so  adjudge  and  decree,  that 
the  true  intent  and  meaning  of  the  said  nth  section  of  the  Ten- 
nessee charter  of  the  Mobile  and  Ohio  Railroad  Company,  passed 
January  28th,  1848,  is  that  on  an-d  after  the  22d  day  of  April,  1886, 
king  twenty-five  years  from  the  completion  of  said  road,  the 
road,  with  all  its  fixtures  and  appurtenances,  including  work- 
shops, warehouses,  and  vehicles  of  transportation,  all  the  property, 
franchise,  etc.,  of  the  said  Mobile  and  Ohio  Railroad  Company 
became  liable  to  taxation ;  and  the  court  is  further  of  opinion,  and 
doth  accordingly  so  adjudge  and  decree,  that  from  and  after  said 
22d  day  of  April,  1886,  all  of  said  properties  of  every  description 
of  the  said  Mobile  and  Ohio  Railroad  Company — that  is  to  say, 
its  roadbed  and  fixtures  and  appurtenances,  including  workshops, 
warehouses,  vehicles  of  transportation,  and  all  of  its  property  of 
every  kind  and  description  and  franchises,  become  liable  to  taxa- 
tion under  the  rule  of  equality  and  uniformity  prescribed  in  article 
2,  section  28,  of  the  Constitution  of  1834  of  the  State  of  Tennessee ; 
and  it  further  appearing  to  the  court  that  the  complainants  have 
in  their  bill  in  this  cause  attacked  the  eight  per  cent,  clause  in 
the  said  section  (11)  eleven  of  the  said  charter  of  the  said  Mobile 
and  Ohio  Railroad  Company,  passed  by  the  legislature  of  Ten- 
nessee on  January  28,  1848,  which  eight  per  cent,  clause  reads 
as  follows :  'And  no  tax  shall  ever  be  laid  on  said  road  or  its  fix-l 
tures  which  will  reduce  the  dividends  below  eight  per  cent.,'  and\ 
that  they  have  charged  in  their  said  bill,  among  other  things,  that 
said  eight  per  cent,  clause  is  in  violation  of  the  rule  of  equality 
and  uniformity  of  taxation  prescribed  by  said  article  2,  section  28, 
of  said  Constitution  of  1834,  and  the  court  being  of  opinion  that 
said  property  became  taxable  as  aforesaid  on  and  after  April  22, 
1886,  therefore  the  court  doth  adjudge  and  decree  that  the  said 

82 


1298  MOBILE  &  OHIO  R.  R.  CO.  V.  TENNESSEE.     [CHAP.  VII. 

eight  per  cent,  clause  is  in  violation  of  said  article  2,  section  28,  of 
said  Constitution  of  1834,  as  aforesaid,  and  that  the  same  is  un- 
constitutional and  void,  which  said  article  2,  section  28,  of  the 
said  Constitution  of  1834  provides,  among  other  things,  'that  all 
property  shall  be  taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  legislature  shall  direct,  so  that 
the  same  shall  be  equal  and  uniform  throughout  the  State.  No 
one  species  of  property  from  which  a  tax  may  be  collected  shall 
be  taxed  higher  than  any  other  species  of  property  of  equal  value' ; 
and  the  court  is  also  of  opinion,  and  doth  accordingly  so  adjudge 
and  decree,  that  said  eight  per  cent,  clause  is  likewise  void  because 
it  is  so  vague,  indefinite,  and  uncertain  in  its  terms  as  to  be  non- 
enforceable  in  this,  to  wit,  that  it  does  not  appear  from  said  clause 
or  anywhere  in  said  charter  upon  what  dividends  were  expected 
to  be  declared,  there  being  no  amount  or  limit  of  capital  stock 
fixed  in  said  charter,  and  no  means  for  fixing  the  same  being 
provided,  and  no  directions  being  given  or  means  provided  as  to 
how  said  dividends  should  be  ascertained,  with  a  view  to  taxation 
or  otherwise,  and  the  court  is  of  opinion,  and  doth  accordingly 
so  adjudge  and  decree,  that  said  eight  per  cent,  clause  is  arbitrary, 
insensate,  and  absurd,  and  is  void  and  unenforceable,  and  fur- 
nishes no  obstacle  whatever  to  the  taxation  of  said  properties. 

"It  is  therefore  adjudged  and  decreed  by  the  court  that  the  road 
of  the  said  the  Mobile  and  Ohio  Railroad  Company,  together 
with  all  its  fixtures  and  appurtenances,  including  workshops, 
warehouses,  and  vehicles  of  transportation,  and  all  its  properties 
and  franchises,  are  subject  and  liable  to  taxation  for  State  and 
county  purposes  in  said  counties  of  Obion,  Gibson,  Madison, 
Chester,  and  McNairy  (counties  in  said  State  of  Tennessee), 
and  have  so  been  liable  since  the  22d  day  of  April,  1886,  according 
to  and  by  the  several  general  statutes  of  assessment  and  taxation 
in  force  in  the  State  of  Tennessee  during  the  years  1887,  1888, 
and  1889,  and  forever  thereafter,  under  the  equal  and  uniform 
laws  of  the  State  of  Tennessee ;  and  it  is  further  adjudged  and 
decreed  by  the  court  that  the  acts  of  the  general  assembly  of  the 
State  of  Tennessee,  as  set  forth  in  the  pleadings,  to  wit,  the  acts 
of  1875,  chap.  78,  page  103;  acts  1877,  chap.  19,  page  31;  acts 
1881,  chap.  104,  page  133;  acts  of  1882  (extra  session),  chap.  16, 
all  of  which  are  set  out  in  Milliken  and  Vertrees'  compilation  of 
the  acts  of  the  legislature  of  Tennessee,  and  known  as  'Milliken 
and  Vertrees*  Code  of  Tennessee,'  chap.  5,  pages  140,  141,  142,  143, 
144,  145,  being  section  669  to  section  708,  inclusive,  and  the  gen- 
eral revenue  laws  of  the  State  covering  the  years  1887  to  1889, 
inclusive,  being  acts  of  1885,  chap,  i,  p.  i,  and  acts  of  1887,  chaps. 
I  and  2,  and  acts  of  1889,  chaps.  96  and  130,  under  and  by  which 
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Statutes  the  complainants  have  caused  to  be  assessed  for  taxes 
the  property  of  the  defendant,  the  Mobile  and  Ohio  Railroad 
Company,  and  are  seeking  to  collect  and  force  the  payment  of  the 
taxes  so  assessed,  are  not  in  violation  of  section  10,  article  i,  of 
the  Constitution  of  the  United  States  of  America,  which  provides, 
among  other  things,  'that  no  State  shall  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts, 
or  grant  any  title  of  nobility,'  but  that  said  acts  are  valid  and 
constitutional,  and  said  properties  of  said  the  Mobile  and  Ohio 
Railroad  Company  are  under  said  acts  liable  for  taxes  from 
and  including  the  year  1887,  and  that  the  provision  of  the  eleventh 
section  of  the  Tennessee  charter  of  the  Mobile  and  Ohio  Railroad 
Company,  which  provides  that  'no  tax  shall  ever  be  laid  on  said 
road  or  its  fixtures  which  shall  reduce  the  dividends  below  eight 
per  cent.,'  does  not  prevent  the  assessment  and  collection  of  said 
taxes  under  said  statutes  enacted  for  assessing,  collecting  and  en- 
forcing payment  of  taxes  on  said  railroad  property,  for  that  the 
court  is  of  opinion  and  doth  adjudge  and  decree  that  said  eight 
per  cent,  clause  just  quoted  above  is  invalid,  and  that  the  provi- 
sion set  forth  therein  that  'no  tax  shall  ever  be  laid  on  said  road 
or  its  fixtures  which  will  reduce  the  dividends  below  eight  per 
cent/  is  null  and  void  and  doth  not,  therefore,  interfere  with  or 
prevent  the  assessment  and  collection  of  taxes  against  said  road 
under  the  said  several  revenue  acts  of  the  State  of  Tennessee, 
and  that  said  several  revenue  acts  are  valid  and  constitutional  and 
not  in  violation  of  said  article  I,  section  10,  of  the  Constitution 
of  the  United  States  of  America,  for  that  the  same  as  applied  to 
the  taxes  of  1887,  1888,  and  1889,  and  future  taxes,  do  not  vio- 
late or  impair  the  obligation  of  any  contract  with  the  Mobile  and 
Ohio  Company,  the  said  eight  per  cent,  clause  being  null  and  void, 
all  of  which  is  accordingly  so  adjudged  and  decreed  by  the  court." 

It  appears  from  the  decree  of  the  Supreme  Court  of  the  State 
that  the  exemption  clause  relied  on  by  the  plaintiffs  in  error  was 
held  to  be  invalid  on  two  grounds:  First,  that  it  was  in  conflict 
with  section  28,  article  2,  of  the  State  Constitution  of  1834 ;  and 
second,  it  was  invalid  and  unenforceable  for  vagueness  and  un- 
certainty, because  it  did  not  appear  from  the  clause,  or  otherwise 
in  the  charter,  upon  what  the  dividends  were  to  be  declared, 
inasmuch  as  there  was  no  amount  or  limit  of  capital  stock  fixed 
in  the  charter,  and  no  means  provided  for  either  fixing  the  same 
or  for  ascertaining  the  dividends  thereon. 

This  last  ground  on  which  the  court  rested  its  judgment  is 
manifestly  unsound,  for  the  clause  in  question,  that  '*no  tax  shall 
ever  be  laid  on  said  road  or  its  fixtures  which  will  reduce  the 
dividends  below  eight  per  cent,"  is  clearly  not  so  incapable  of 


I300  MOBILE  &  OHIO  R.  R.  CO.  V.  TENNESSEE.     [CHAP.  VII. 


^ 


(^ 


/    - 


J    V 


any  reasonable  construction  as  to  be  void.^  On  the  contrary, 
its  terms  are  plain  and  unambiguous.  The  only  matter  involving 
construction  or  interpretation  is  the  meaning  to  be  attached  to 
the  term  "dividend."  It  admits  of  no  question  that  the  word 
•^dividend"  mentioned  therein  has  reference  to  dividends  on  the 
capital  stock  of  the  company  held  and  owned  by  its  shareholders. 
The  term  "dividend"  in  its  technical  as  well  as  in  its  ordinary  ac- 
ceptation means  that  portion  of  its  profits  which  the  corporation, 
by  its  directory,  sets  apart  for  ratable  division  among  its  share- 
holders. Lockhart  Z/.  Van  Alstyne,  31  Michigan,  76;  Boone  on 
Corporations,  sec.  125. 
.  In  the  present  case  it  appears  that  the  maximum  capital  stock 
[  authorized  by  the  charter  was  $10,000,000,  and  that  the  stock 
actually  issued  by  the  company,  at  various  times  during  the  con- 
struction of  the  road,  and  outstanding,  amounted  to  the  sum  of 
$5,320,600,  which,  together  with  the  company's  bonded  indebt- 
edness, fairly  represented  the  cost  of  building  and  completing  the 
road.  The  amount  of  stock  being  fixed,  it  was  a  matter  of  mere 
calculation  as  to  when  the  profits  from  net  earnings  would  be 
sufficient  to  meet  the  designated  dividend. 

Again,  dividends  can  be  rightfully  paid  only  out  of  profits. 
Corporations  are  liable  to  be  enjoined  by  shareholders  or  credit- 
ors from  making  a  distribution,  in  dividends,  of  capital.  Taylor 
on  Corporations,  section  565,  and  authorities  cited. 

The  term  "profits,"  out  of  which  dividends  alone  can  properly 
be  declared,  denotes  what  remains  after  defraying  every  expense, 
including  loans  falling  due,  as  well  as  the  interest  on  such  loans. 
Correy  v.  Londonderry  Railway  Co.,  29  Beav.  263. 

The  net  earnings  of  corporations  out  of  which  profits  are  dis- 
tributable in  dividends  are  thus  defined  in  St.  John  v,  Erie  Rail- 
way Co.,  10  Blatchford,  279 :  "Net  earnings  are  properly  the  g^oss 
receipts  less  the  expenses  of  operating  the  road  to  earn  such  re- 
ceipts. Interest  on  debts  is  paid  out  of  what  thus  remains — ^that 
is,  out  of  the  net  earnings.  Many  other  liabilities  are  paid  out  of 
the  net  earnings.  When  all  liabilities  are  paid,  either  out  of  the 
gross  receipts  or  out  of  the  net  earnings,  the  remainder  is  the 
profit  of  the  shareholders,  to  go  toward  dividends,  which,  in  that 
way,  are  paid  out  of  the  net  earnings."  This  case  was  affirmed 
by  this  court,  22  Wall.  136. 

In  New  York,  Lake  Erie  &  Western  Railroad  v.  Nickals,  119 
U.  S.  296,  308,  the  same  general  rule  that  shareholders  are  en- 
titled only  to  dividends  out  of  the  net  earnings  derived  from  the 
operations  of  the  company  is  reaffirmed. 

It  must  be  assumed  that  the  legislature  of  Tennessee  used  the 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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term  "dividends,"  in  the  exemption  clause  under  consideration, 
in  the  general  sense  indicated,  and  had  reference  to  that  portion 
of  the  net  earnings  of  the  company  which  legitimately  consti- 
tuted profits  and  could  be  rightfully  apportioned  or  distributed 
among  shareholders.  There  is  no  difficulty  in  ascertaining  the 
aimount  of  such  profits  in  any  year,  and  the  stock  actually  issued 
being  fixed,  it  is  hard  to  understand  how  it  could  be  held  that 
the  exemption  clause  was  void  and  unenforceable  for  want  of  cer- 
tainty. The  law  regards  that  as  certain  which  is  capable  of  being 
ascertained  and  definitely  fixed.  The  State  cannot  complain  that 
no  method  has  been  provided  for  ascertaining  the  amount  of 
profits  applicable  to  the  payment  of  the  designated  dividends. 
That  is  a  matter  purely  of  administration,  which  does  not  touch  in 
any  way  the  validity  of  the  contract  embodied  in  the  exemption 
clause. 

It  is  stated  on  behalf  of  the  defendants  in  error  that  the  com- 
pany earned  for  the  years  in  question  profits  more  than  sufficient 
to  pay  eight  per  cent,  dividends,  if  the  interest  on  its  bonded  in- 
debtedness was  not  chargeable  against  the  earnings.  This  point 
was  not  passed  upon  by  the  court  below,  and,  if  the  fact  be  as 
stated,  it  could  not  avail  the  defendants  in  error,  for  the  payment 
of  the  annually  accruing  interest  on  the  bonded  debt  of  the  rail- 
road company  was  a  proper  charge  against  the  net  earnings,  to 
be  paid  before  dividends  could  be  declared  thereon.  Bradley,  J., 
in  Union  Pacific  Railroad  v.  United  States,  99  U.  S.  402,  422, 
declared  that  interest  on  the  bonded  indebtedness  of  the  com- 
pany, like  other  current  expenses,  was  payable  out  of  the  net 
earnings  before  dividends  could  be  distributed  to  the  stockholders. 

In  Belfast  &  Moosehead  Lake  Railway  v.  Belfast,  77  Maine, 
445,  it  was  directly  adjudged  that  the  interest  on  the  bonded 
debt  is  payable  out  of  the  net  earnings  before  dividends  can  prop- 
erly be  declared. 

In  Correy  v,  Londonderry  &  Enniskillen  Railway,  29  Beav. 
263,  272,  274,  Sir  John  Romilly,  Master  of  the  Rolls,  in  discuss- 
ing this  subject,  while  admitting  that  the  funded  indebtedness 
of  a  corporation  was  not  properly  payable  out  of  profits  before 
there  could  be  a  division  thereof,  held  that  any  and  all  debts  which 
had  been  incurred,  and  which  were  due  from  the  company  and 
ought  to  have  been  paid,  and  would  have  been  paid  at  the  time 
had  the  corporation  possessed  the  necessary  funds  for  that  pur- 
pose, constituted  proper  deductions  from  the  earnings  before  the 
profits  properly  distributable  could  be  ascertained. 

Our  conclusion  upon  the  whole  case,  which  has  received  care- 
ful consideration,  is  that  the  decree  of  the  Supreme  Court  of  the 
State  declaring  the  exemption  clause  of  the  company's  charter 
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void,  and  holding  the  statutes  of  the  State,  under  which  the  taxes 
sought  to  be  collected  were  levied,  to  be  valid  and  constitutional, 
was  erroneous. 

Judgment  reversed  and  cause  remanded  to  the  Supreme  Court 
of  the  State  of  Tennessee  for  further  proceedings  not  inconsistent 
with  this  opinion.^ 


HOOLE  V.   GREAT  WESTERN   RAILWAY   COMPANY. 
In*  THE  Court  of  Appeal  in  Chancery,  December  ii,  12, 1867. 

[Reported  in  Law  Reports,  3  Chancery  Appeals  262,] 

This  case  came  before  the  court  on  a  motion  by  way  of  appeal 
from  an  order  of  Vice-Chancellor  Wood  granting  an  injunction 
against  the  company,  and  en  appeal  from  an  order  of  His  Honor 
overruling  a  demurrer  by  the  company. 

By  the  24th  section  of  the  Great  Western  Railway  (Further 
Powers)  Act,  1866^  the  Great^Western  Railwa^jCompany  were 
empowered  to  raise,  by  the  creation  of  shares  or  stock  in  their 
joint  undertaking,  such  sum  or  sums  of  money  as  they  thought 
I  fit,  not  exceeding  in  the  whole  £1,220,953,  in  addition  to  their 
previous  capital;  but  no  portion  of  such  sum  was  to  be  raised 
without  the  authority  of  a  general  or  special  meeting  of  the  com- 
pany. The  company  were  also  empowered,  by  sec.  27,  with  the 
consent  of  three-fifths  of  the  votes  of  the  shareholders  at  a  meet- 
ing convened  with  special  notice  of  such  object,  to  assign  to  any 
stock  or  shares  which  they  might  create  under  the  powers  of  the 
act  such  amount  of  preferential  dividends  as  they  thought  fit,  not 
/  exceeding  £6  per  cent,  per  annum  on  the  amount  of  such  stock 
or  the  amount  paid  up  on  such  shares.  The  30th  section  was  as 
follows :  "  The  company  shall  not  issue  any  share  created  under 
the  authority  of  this  act,  nor  shall  any  share  vest  in  the  person 
accepting  the  same,  unless  and  until  a  sum  not  being  less  than 
one-fifth  of  the  amount  of  such  share  shall  have  been  paid  in  re- 
spect thereof."  Sec.  32.  "  Every  person  who  becomes  entitled 
to  a  new  share  created  by  the  company  under  this  act,  shall,  in 
respect  of  the  same,  be  a  shareholder  in  the  company,  and  shall 
be  entitled  to  a  dividend  with  the  other  holders  of  shares  of  the 
same  class  or  description  proportioned  to  the  whole  amount  from 
time  to  time  called  and  paid  on  such  new  shares."  Sec.  99  con- 
tained this  provision :  "  The  company  shall  not  out  of  any  money 

*  The  dissenting  opinion  of  Fuller,  Ch.  J.,  in  which  Gray,  Brewer  and 
Shiras,  JJ.,  concurred,  has  been  omitted. — Ed. 
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by  this  act  authorized  to  be  raised  by  calls  or  by  borrowing,  pay 
interest  or  -dividend  to  any  shareholder  on  the  amount  of  the  calls 
made  in  respect  of  the  shares  held  by  him." 

By  the  Great  Western  (Vale  of  Neath  Amalgamation)  Act, 
1866,  the  Vale  of  Neadi  Railway  Company  was  amalgamated  with 
the  Great  Western  Railway  Company.  By  this  act  the  proprie- 
tors of  shares  and  stocks  in  the  Vale  of  N-eath  Railway  became 
proprietors  of  shares  and  stocks  of  the  like  description  in  the 
Great  Western  Railway,  with  the  same  rights,  privileges,  and 
priorities  inter  se  as  they  had  in  the  Vale  of  Neath  Company;  and 
they  were  to  form  a  distinct  section  of  proprietors,  distinguished 
as  "Great  Western  (Vale  of  Neath)  Proprietors ;"  the  other  pro- 
prietors forming  three  distinct  sections,  distinguished  as  "Great 
Western  (Original)  Proprietors,"  "Great  Western  (West  Mid- 
land) Proprietors,"  and  "Great  Western  (South  Wales)  Proprie- 
tors." The  act  contained  provisions  for  ascertaining  the  net  revenue 
of  the  whole  undertaking,  and  for  carrying  it,  in  certain  specified 
proportions,  to  the  separate  revenue  accounts  of  the  different  sec- 
tions of  proprietors;  it  then  provided  for  crediting  the  separate 
revenue  accounts  respectively  with  certain  sums,  and  for  deduct- 
ing certain  sums  to  which  the  sections  were  severally  liable,  and 
then  proceeded  as  follows:  Sec.  50.  "After  making  such  de- 
ductions as  aforesaid,  and  also  any  other  deductions  to  which  each 
such  separate  revenue  account  shall  be  separately  and  distinctly 
liable,  a  balance  of  each  of  the  accounts  shall  be  struck,  and  such 
balance  shall  be  the  net  separate  revenue  available  for  appropria- 
tion to  and  among  the  proprietors  of  the  separate  section  of  pro- 
prietors to  which  it  belongs,  and  shall  be  dealt  with  as  hereinafter 
provided."  Sec.  51.  "The  company  shall  pay  and  satisfy  the 
interest,  charges,  debts,  and  liabilities  which,  under  the  provisions 
of  this  act,  are  chargeable  to  the  respective  separate  revenue  ac- 
counts of  the  Great  Western  (Original)  Proprietors,  the  Great 
Western  (West  Midland)  Proprietors,  the  Great  Western  (South 
Wales)  Proprietors,  and  the  Great  Western  (Vale  of  N-eath)  Pro- 
prietors, and  shall  appropriate,  apportion,  and  pay  the  respective 
net  separate  revenues  of  the  Great  Western  (Original)  Proprie- 
tors, the  Great  Western  (West  Midland)  Proprietors,  the  Great 
Western  (South  Wales)  Proprietors,  and  the  Greajt  Western  (Vale 
of  Neath)  Proprietors,  ascertained  respectively  as  in  this  act 
mentioned,  to  and  among  those  proprietors  respectively,  accord- 
ing to  their  respective  rights  and  interests,  and  according  to  their 
several  priorities  inter  se,  as  would  have  been  done  if  such  reve- 
nues had  been  revenues  of  the  Great  Western  Company  and  of 
the  Neath  Company  respectively  before  the  amalgamation 
effected  by  this  act."     Sec.  99.    "It  shall  not  be  lawful  for  the 
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company,  out  of  any  money  by  this  act  or  any  other  act  relating 
to  the  Greait  Western  Company,  or  the  Neath  Company,  author- 
ized to  be  raised  by  calls  in  respect  of  shares,  or  by  the  exercise 
of  any  power  of  borrowing,  to  pay  interest  or  dividend  to  any 
shareholder  on  the  amount  of  the  calls  made  in  respect  of  the 
shares  held  by  him  in  the  capital  of  the  company  by  this  or  any  of 
the  acts  relating  to  those  companies  authorized  to  be  raised: 
provided  always,  that  nothing  hereinbefore  contained  shall  be 
deemed  to  prevent  the  company  from  paying  to  any  shareholder 
such  interest  on  money  advanced  by  him  beyond  the  amount  of 
the  calls  actually  made  as  shall  be  in  conformity  with  the  pro- 
visions in  'The  Companies  Clauses  Consolidation  Act,  1845/  ^^ 
thait  behalf  contained." 

By  a  special  general  meeting  held  on  the  12th  of  October,  1866, 
the  directors  of  the  Great  Western  Railway  Company  were  au- 
thorized to  issue  £6  per  cent,  preference  shares  of  £20  each, 
under  the  provisions  of  the  Further  Powers  Act,  1866,  and  a  con- 
siderable amount  of  these  shares  was  issued. 

On  the  2d  of  March,  1867,  the  directors  issued  a  report  to  be 
presented  to  the  half-yearly  meeting  of  the  company  to  be  held  on 
the  8th  of  March.  This  report,  after  stating  that  there  was  a 
balance  on  the  working  of  the  past  half-year  sufficient,  after  pro- 
viding for  all  fixed  or  preference  charges,  to  pay  the  dividends 
therein  mentioned  to  the  several  sections  of  ordinary  proprietors 
of  the  company,  contained  also  the  following  statement:  "Hav- 
ing regard  to  the  large  and  exceptional  exjtent  to  which  the  reve- 
nue has  necessarily  been  appropriated  in  discharge  of  temporary 
loans  and  other  liabilities  on  capital  account,  which,  but  for  the 
unusual  srtate  of  the  money  market,  and  the  distrust  of  all  railway 
securities,  would  have  been  defrayed  by  the  issue  of  preference 
stocks,  the  directors  have  no  alternative  but  to  recommend  that 
the  payment  of  the  dividends  on  the  ordinary  capital  should  be 
deferred.  They  are  of  opinion  that  this  course,  however  incon- 
venient to  individuals,  is  the  only  one  by  which  the  financial  po- 
sition of  the  company  will  be  placed  in  a  position  which  will  in- 
spire public  confidence,  and  by  which  its  credit  will  be  main- 
tained." 

The  meeting  of  the  8th  of  March  was  adjourned  to  the  29th  of 
March  in  consequence  of  the  pendency  of  negotiations  for  raising 
money  to  meet  the  pressing  liabilities  of  the  company.  These 
negotiations  proved  abortive,  and  the  directors  presented  a  report 
to  the  adjourned  meeting,  in  which  they  recommended  that  the 
shareholders,  both  preferential  and  ordinary,  should  be  paid  their 
respective  dividends  in  ^rrferencestock  until  the  temporary  loans 
were  paid  off  and  the  finances  of  the  company  put  in  a  sound  and 
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safe  position.  The  report  proceeded :  "In  lieu  of  dividend  war- 
rants, it  is  therefore  proposed  that  irredeemable  preference  shares 
of  £20  each,  authorized  by  the  act  of  1866,  bearing  interest  at  i$ 
per  cent,  should  be  issued  to  each  shareholder  in  exchange  for  an 
equivalent  amount  of  dividend.  For  any  fraction  of  a  dividend 
not  amounting  to  £20  an  obligation  would  be  given,  such  obliga- 
tions being  convertible  into  shares  when  presented  in  amounts  of 
£20,  the  holders  being  ait  liberty  to  pay  up  any  difference  in  cash." 

The  adjourned  meeting  was  held  on  the  29th  of  March,  and  a 
resolution  was  thereat  passed  authorizing  the  directors  to  pay  the  / 
dividends  on  all  shares  and  stocks,  both  preference  and  ordinary,! 
by  the  issue  of  irredeemable  fully-paid-up  £6  per  cent,  preference 
shares  created  and  issued  under  the  provisions  of  the  act  of  i866.| 
The  directors  accordingly  sent  to  the  shareholders  provisional 
certificates  for  fully^aid-up  £20  preference  shares  in  payment  of 
Aeir  dividends,  with  vouchers  for  the  fractional  parts. 

In  August,  1867,  the  directors  proposed  to  pursue  a  similar 
course  for  payment  of  a  dividend,  giving  the  shareholders  an 
option  to  take  either  £6  per  cent,  preference  stock  or  £5  per  cent, 
debenture  stock.  This  course  was  sanctioned  by  a  general  meet- 
ing on  the  30th  of  August,  and  the  ist  of  October  was  fixed  as 
the  day  for  issuing  the  provisional  certificates. 

It  was  alleged  by  the  bill,  and  was  not  disputed,  that  the  £6  per 
cent,  preference  stock  and  £5  per  cent,  debenture  stock  were  not 
salable  in  the  market  except  at  a  price  considerably  below  par. 

On  the  7th  of  September,  1867,  the  plaintiff,  who  was  the 
holder  of  £5000  ordinary  stock  in  the  Vale  of  Neath  section  of 
the  company,  filed  his  bill  on  l)ehalf  of  himself  and  all  other  the 
Vale  of  Neath  proprietors  (except  those  who  were  defendants) 
against  the  company,  its  directors,  -and  its  secretary.  The  bill 
stated  at  length  the  acts  of  Parliament  and  the  several  proceed- 
ings mentioned  above,  and  alleged  that  Thomas  Bassett,  one  of 
the  directors,  and  a  defendant  to  the  suit,  was  a  Vale  of  Neath 
shareholder,  and  had  accepted  fully-paid-up  preference^shares  in 
Heu^of  dividend,  and  that  they  had  beeiTregistered  in  his  name. 
The  bill  alleged  that  Bassett  and  some  (if  not  all)  of  the  other 
defendants  were  interested  in  establishing  the  right  of  the  com- 
pany to  issue  fully-paid-up  shares  in  lieu  of  dividends,  and  that 
Bassett  and  such  defendants  as  aforesaid  represented  sufficiently 
for  the  purposes  of  the  suit  aJl  the  persons  who  were  interested 
in  establishing  such  righjt.  The  bill  also  alleged  that  some  of 
the  directors  were  holders  of  large  amounts  of  shares  and  stock 
in  the  company  other  than  shares  and  stock  belonging  to  the 
Vale  of  Neath  proprietors ;  and  that  they  sufficiently  represented 
for  the  purposes  of  the  suit  all  the  holders  of  such  shares  and 
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Stock  Other  than  aforesaid.  The  bill  prayed  for  a  dedaration 
that  the  company  were  not  entitled  to  issue  shares  or  stock  for 
the  purpose  of  paying  dividends,  and  also  prayed  that  provision 
might  be  made  for  the  cancellation  of  any  preference  shares  or 
stock  already  issued  in  lieu  of  dividend,  and  for  an  injunction  in 
the  meantime  to  restrain  the  company  from  paying  dividends  on 
such  shares  and  stock,  and  for  an  injunction  to  restrain  the  com- 
pany and  their  directors  from  creating  or  issuing  any  prefer- 
ence shares  or  stock  for  the  purpose  of  paying  dividends  there- 
with. 

The  company  demurred  to  the  bill  for  want  of  equity  and  for 
want  of  parties,  and  on  the  14th  of  November  Vice-Qiancellor 
Wood  overruled  the  demurrer.  The  plaintiff  then  moved,  for  an 
injunction  to  restrain  the  company  from  issuing  stock  or  shares 
in  lieu  of  dividends,  and  from  declaring  any  dividend  upon  any 
shares  so  already  issued.  The  evidence  on  behalf  of  the  com- 
pany need  not  be  entered  into  in  detail;  it  will  be  sufficient  to 
state  its  general  effect,  which  was,  that  the  revenue  of  the  com- 
pany during  the  two  half-years  in  question  had  been  sufficient, 
after  debiting  it  with  everything  properly  chargeable  to  revenue, 
to  pay  the  dividends  in  lieu  of  which  stock  or  shares  had  been  or 
were  proposed  to  be  issued;  that  the  reason  for  not  paying  the 
dividends  in  cash  was  that,  owing  to  the  general  distrust  of  rail- 
way securities,  the  holders  of  debentures  which  formed  a  charge 
on  the  capital  of  the  company  would  not  renew ;  that  the  revenue 
of  the  company  had  been  absorbed  in  payment  of  these  claims, 
arfd  that  therefore  what  was  being  done  was  not  a  payment  of 
dividends  by  means  of  the  issue  of  shares  within  the  meaning  of 
the  acts,  being  only  a  recouping  the  revenue  account  what  had 
been  taken  out  of  it  for  capital  purposes.  The  Vice-Chancellor, 
on  the  2 1st  of  November,  granted  an  injunction  restraining  the 
company  from  issuing  shares  or  stock  in  payment  of  dividends, 
and  gave  liberty  to  apply,  in  case  of  a  dividend  being  declared  on 
any  shares  or  stock  which  had  already  been  issued  for  that 
purpose. 

The  Solicitor-General  {Sir  C  /.  Selwyn),  Kay,  Q.  C,  and  T. 
Stevens  for  the  appellants. 

Sir  Roundell  Palmer,  Q.  C,  Amphlett,  Q.  C,  and  £.  R.  Turner 
for  the  plaintiff  were  not  called  upon. 

Cairns,  L.  J.*  I  am  anxious  to  do  complete  justice  to  the  mo- 
tives, so  far  as  I  can  form  an  opinion  upon  them,  which  have  led 
the  company,  and  the  executive  of  the  company,  and  the  general 
meetings,  to  suggest,  and,  as  far  as  they  could,  to  carry  into  effect, 
the  arrangement  that  has  been  made  as  to  the  allotting  shares  for 

*  A  portion  of  the  opinion  relating  to  rates  has  been  omitted. — ^Ea 
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the  purpose  of  satisfying  the  dividends.  I  believe  that  it  was  an  ar- 
rangement which  all  the  parties  to  it  believed  to  be  most  advanta- 
geous to  the  company,  and  to  every  person  concerned ;  and,  as  far 
as  it  is  proper  to  feel  regret,  one  may  feel  regret  that  the  arrange- 
ment did  not  meet  with  the  unanimous  assent  of  all  the  sharehold- 
ers. With  that,  however,  we  have  nothing  here  to  do ;  if  the  ar- 
rangement which  has  been  proposed  is  legal,  is  intra  vires,  the 
company,  through  their  general  meetings,  have  power  to  carry 
it  into  effect;  if,  on  the  other  hand,  it  is  uUra  vires^  if  it  is  illegal, 
any  member  of  the  company  may  dissent  troSTiCaxid  has  a  right 
to  appeal  to  this  court  to  be  protected  against  its  effects. 

Now,  that  pritna  facie  the  act  of  Parliament,  according  to  its 
wording,  is  violated  by  this  arrangement,  I  think  there  can  be  no 
doubt.  The  99th  section  of  the  act  of  1866,  called  the  Further 
Powers  Act,  provides  that  'the  company  shall  not  out  of  any  ' 
money  by  this  act  "  authorized  to  be  raised  by  calls  in  respect  of  / 
shares,  or  by  the  exercise  of  any  power  of  borrowing,  pay  inter- 1 
est  or  dividend  to  any  shareholder  on  the  amount  of  the  calls 
made  in  respect  of  the  shares  held  by  him."  Now  the  object  in 
the  present  case  is  to  pay  ^o  the  shareholders  dividends  upon  their 
shares — ^that  is  to  say,  upon  the  calls  made  upon  their  shares.  The 
means  by  which  it  is  proposed  to  do  this  is,  by  allotting  to  each 
shareholder,  at  a  certain  value,  a  share,  or  more  than  one  share, 
in  the  company,  in^lieu  of  dividend.  That  clearly  is  paying  a^ 
dividend  upon  shares  by  shares,  and  therefore  since  shares  imply 
calls,  by  calls  upon  shares  authorized  to  be  issued  under  the  act. 
Then  the  30th  section  enacts  that  ''  The  company  shall  not  issue 
any  share  created  under  the  authority  of  this  act,  nor  shall  any 
share  vest  in  the  person  accepting  the  same,  unless  and  until  a 
sum  not  being  less  than  one-fifth  of  the  amount  of  such  share 
shall  have  been  paid  in  respect  thereof."  Speaking,  again,  of  the 
letter  of  the  enactment,  it  is  quite  clear  that  in  respect  of  these 
shares  proposed  to  be  allotted,  one-fifth  of  the  amount  of  the 
shares  has  not  been  paid.  Therefore,  prima  facie,  the  arrange- 
ment seems  one  beyond,  and  contrary  to,  the  letter  of  the  act  of 
Piu-liament. 

It  is  possible,  however,  that  the  arrangement,  although  beyond  I 
the  letter  and  contrary  to  the  letter  of  the  act  of  Parliament,  1 
may  be  explained  and  be  shown  to  be  nothing  more  than  the  mere 
repayment  to  the  revenue  account  of  a  sum  of  money  due  to  that 
account,  and  to  be  a  mere  equivalent  to  the  more  circuitous  proc- 
ess of  first  selUng  a  share  in  the  market,  and  then  by  means  of 
the  proceeds  recouping  the  revenue  account  something  which  is 
due  to  it.  The  question,  however,  arises,  is  that  the  real  nature 
of  the  transaction?     I  will  assume  in  favor  of  the  company 
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(though  I  agree  with  the  Vice-Chancellor  that  the  statements  in 
the  bill  are  not  clear  to  that  effect),  that  it  would  be  a  right  and 
proper  thing,  as  between  the  revenue  account  and  the  capital 
account,  that  the  revenue  account  should  be  recouped  out  of  the 
capital  account  a  sum  of  money  which  would  be  sufficient  to  pay 
the  whole  of  this  dividend,  by  reason  of  the  revenue  account 
having  been  diverted  for  capital  purposes  during  the  course  of  the 
two  half-years  in  respect  of  which  dividends  have  been  declared. 
But  observe  the  course  which  the  matter  takes.  A  dividend  can 
only  be  declared  upon  the  assumption  that  there  is  either  money 
in  hand  to  pay  it,  or  that  there  is  money  which  ought  to  be 
brought  into  the  revenue  account  for  the  purpose  of  paying  it. 
If,  when  the  dividend  comes  to  be  payable,  there  is  not  money  in 
hand  sufficient  to  pay  it,  what  should  be  done?  If  the  revenue 
account  is  entitled  to  be  recouped,  the  natural  and  ordinary  proc- 
ess would  be  at  once  to  take  steps,  by  means  of  the  raasing  of  capi- 
tal, for  recouping  the  revenue  acount  out  of  the  capital  account. 
Why  is  this  not  done?  The  answer  given  by  the  company  is, 
"  We  have  got  abundantly  sufficient  capital  wherewith  to  recoup 
the  revenue  account,  but  that  capital  is  in  the  shape  of  unissued 
shares  which  at  this  moment  are  salable  at  a  discount,  but  not 
otherwise."  That  appears  to  me  to  pkce  the  company  in  this  di- 
lemma: If  these  shares  are  salable  at  a  discount,  and  if  it  be 
legal  for  the  company  to  sell  them  at  a  discount,  then  the  obvious 
course  for  the  company  to  take  would  be  to  sell  the  shares  at  the 
discount  at  which  they  are  salable,  and  by  means  of  the  proceeds 
to  pay,  so  far  as  the  proceeds  will  extend,  every  person  entitled  to 
a  dividend,  according  to  a  ratable  proportion.  If,  on  the  other 
hand,  it  would  be  illegal,  and  contrary  either  to  the  letter  or  the 
spirit  of  the  legislation  upon  the  subject,  to  sell  these  shares  at  a 

)  discount,  then  (putting  aside  for  the  moment  any  question  of  the 
unequal  operation  upon  the  different  shareholders)  the  case  stands 

]  thus :  Here  is  a  shareholder  who  is  entitled  to  ask  for  and  receive 

[  a  dividend,  but  his  title  to  receive  it  of  course  depends  upon  the 
existence  of  money  in  the  hands  of  the  executive  of  the  company 
wherewith  to  pay  it.  He  is  told  that  there  is  no  money  in  hand, 
that  at  a  future  period  there  may  be  money  in  hand,  if  he  chooses 

/^  to  wait  for  it;  but  that  if  he  prefers  he  may  at  once  take  at  par  a 
share  which  is  of  the  same  nominal  amount  as  his  dividend,  and 

I  may  be  immediately  sold,  but  only  at  a  discount.  Now,  if  he  is 
willing  to  take  the  share  on  these  terms  it  must  be  for  this  rea- 

I  son,  that  he  would  rather  have  in  the  shape  of  an  immediate  pay- 
ment a  less  sum  than  he  would  be  entitled  to  if  he  waited  till  the 
dividend  could  be  paid.  The  result,  therefore  (disguise  it  as  you 
may),  is,  that  he  becomes  the  purchaser  of  the  share  at  a  discount; 
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and,  in  return  for  something  which  is  less  than  the  full  nominal 
amount  of  the  share,  he  becomes  the  proprietor  of  the  whole  nom- 
inal amount  of  the  share  in  the  capital  of  the  company,  a  share 
which  from  that  moment  commences  bearing  fruit,  and  will  enti- 
de  him  in  future  years  to  a  dividend. 

But,  passing  from  that,  let  us  consider,  in  the  next  place,  the 
e£Fect  which  this  operation  has  as  between  different  shareholders 
in  the  company.  The  right  of  each  shareholder  as  regards  a  divi- 
dend is  clearly  prescribed  by  the  51st  section  of  the  Amalgama- 
tion Act,  which  provides  that  after  all  the  accounts  which  are 
there  prescribed  are  taken,  and  the  sum  is  ascertained  which  is  to 
be  applied  as  a  dividend  among  the  proprietors  in  each  section, 
that  sum  is  to  be  divided  among  those  prc^rietors  according  to 
whatever  their  rights  and  interests  may  be — ^that  is  to  say,  reserv- 
ing for  those  who  have  rights  of  priority  or  of  preference  the 
proper  measure  of  those  rights,  there  is  to  be  an  equal  and  rata-  I  cL 
ble  division  among  all  the  shareholders.  Now,  as  regards  the' 
arrangement  that  is  proposed,  there  are  a  certain  number  of  per- 
sons whom  it  suits  to  increase  their  stake  in  the  company  and  to 
take  shares;  there  are  certain  other  persons  (and  it  may  be  the 
plaintiff  is  one)  who  do  not^wishto  take  shares,  but  wish  to  get 
whatever  they  are  entitled  to  in  the^shape^Tmoney.  If  what  was 
proposed  was  that  every  shareholder  should  have  an  option  to 
take  shares  at  a  certain  price,  or  if  he  did  not  like  that,  to  take  his 
money,  that  (subject  to  the  question  I  have  passed  from,  as  to 
allotting  shares  at  a  discount)  would  appear  to  be  a  perfectly 
equal  arrangement,  under  which  any  person  who  chose  might 
take  the  shares,  and  any  one  who  declined  might  receive  his  divi- 
dend in  money,  so  that  no  complaint  could  be  made  on  the 
ground  of  unfairness.  But  the  offer  made  is  substantially  this — 
you,  shareholder  A,  must  either  take  this  £100  share  as  worth 
iio^  although  it  is  not  worth  so  much,  or  you  must  wait  for  that 
indefinite  period  mentioned  m  tlie  report  at  which  it  is  expected 
there  will  be  money  to  pay  the  shareholders  in  cash.  There, 
again,  as  it  appears  to  me,  the  company  are  involved  in  a  di- 
lemma; either  these  shares  are  assets  available  for  the  purpose 
of  paying  the  dividend,  or  they  are  not.  If  they  are  not_assets 
available  for  paying  the  dividend  they  cannot  be^  issued  for  the 
purgbse  of  such  payment.  If,  on  the  other  hand,  they  are  assets 
for  that  purpose,  and  the  whole  of  the  shareholders  are  not  willing 
to  take  them  in  specie,  it  appears  to  me  that  every  shareholder  in 
the  company  who  is  so  inclined  has  the  clearest  right  to  have 
them  turned  into  money,  and  to  have  the  money  ratably  divided 
^ong  the  shareholders.  If  it  be  said  in  answer  that  the  assets 
cannot  be  turned  into  money  because  they  are  not  at  present  sala- 
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|ble  except  at  a  discount,  but  will  hereafter  be  salable  at  their 
full  value,  then  the  rejoinder  is,  that  every  shareholder  has  a  right 
to  say  they  shall  be  kept  until  the  time  arrives  when  they  will  be 
salable  at  their  proper  value.  It  appears  to  me  that  it  is  impos- 
sible to  escape  from  the  conclusion  that,  if  salable,  they  must  be 
sold  for  the  equal  benefit  of  all,  and  if  not  salable,  must  be  kept 
for  the  equal  benefit  of  all.  It  seems  to  me  that  the  equity  of  the 
bill  is  perfectly  clear,  and  that  the  order  for  the  injunction  as  re- 
gards equity  is  entirely  correct. 

I  desire  to  add,  in  expressing  my  concurrence  with  the  order  of 
the  Vice-Chancellor,  that  I  do  not  forget  the  passage  at  the  end  of 
the  order  that  the  plaintiff  is  to  be  at  liberty  to  renew  the  notice 
of  motion  as  to  dividends  in  case  of  any  dividend  being  declared 
or  announced  upon  any  shares  or  stock  already  issued.  In  ex- 
pressing my  concurrence  with  the  whole  of  the  order  I  wish  it  to 
be  distinctly  understood  that  I  am  very  far  from  suggesting  even 
the  possibility  of  persons  who  have  acquired  stock  or  shares  of 
this  kind  by  purchase  in  the  market  being  affected  by  any  of  the 
circumstances  under  which  the  stock  was  issued.^ 


WILLIAM  S.  WILLIAMS,  Respondent,  v,  THE  WESTERN 
UNION  TELEGRAPH  CO.,  Impleaded,  etc..  Appellant. 

In  the  Court  of  Appeals  of  New  York,  October  2,  1883. 

[Reported  in  93  New  York  Reports  162.] 

Appeal  by  defendant,  the  Western  Union  Telegraph  Com- 
pany, from  order  of  the  General  Term  of  the  Superior  Court  of 
the  city  of  New  York,  made  November  6,  1882,  which  reversed  a 
judgment  in  favor  of  defendants  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

Wager  Swayne,  Wm.  M,  Evarts  and  A,  J.  Vanderpoel  for  ap- 
pellant. 

Roht.  Sewell,  John  Sessions,  A,  P.  Whitehead  and  R.  W,  Russell 
for  respondent. 

Earl,  J.  The  appellant,  the  Western  Union  Telegraph  Com- 
pany, was,  on  and  prior  to  the  19th  day  of  January,  1881,  a  cor- 
poration organized  under  the  laws  of  this  State,  and  its  capital 
stock  was  $41,073^410,  divided  into  shares  of  $100  each;  at  the 

*  The  concurring  opinion  of  Sir  John  Rolt,  L.  J.,  has  been  omitted. — ^1 
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same  date  the  Atlantic  and  Pacific  Telegraph  Company  was  a 
corporation  organized  under  the  laws  of  this  State,  and  its  au- 
thorized capital  consisted  of  one  hundred  and  fifty  thousand 
shares  of  $100  each,  of  which  only  one  hundred  and  forty  thou- 
sand shares  had  been  issued  and  were  outstanding;  and  the 
American  Union  Telegraph  Company  was  also  a  corporation  or- 
ganized under  the  laws  of  this  State,  and  its  capital  was  $io,ooor 
000,  and  it  owed  a  bonded  debt  of  $5,000,000.  The  telegraph  lines 
of  these  companies  were,  to  a  large  extent,  parallel  and  between 
the  same  places,  but  the  lines  of  each  company  extended  to  some 
places  which  were  not  reached  by  the  lines  of  either  of  the  other 
companies. 

On  the  nth  day  of  January,  1881,  a  conference  between  cer- 
tain of  the  directors  of  these  corporations  was  held  for  the  pur- 
pose of  agreeing  upon  a  basis  for  the  consolidation  of  the  prop- 
erty, interests  and  business  of  the  three  corporations,  which  ba- 
sis, reduced  to  writing  in  the  form  of  an  agreement,  provided 
that  the  Western  Union  Telegraph  Company  should  purchase 
from  the  other  companies  all  their  telegraph  lines,  property, 
rights,  privileges  and  franchises  of  every  nature  whatsoever,  ex- 
cepting the  franchise  of  each  to  be  a  corporation,  and  that  they 
should  severally  sell  and  convey  all  such  property,  rights,  privi- 
leges and  franchises  to  the  Western  Union  Telegraph  Company. 
The  consideration  for  the  sale  and  conveyance  of  the  American 
Jnion  Telegraph  Company  was  to  be  one  hundred  and  fifty  thou- 
sand shares  of  the  capital  stock  of  the  Western  Union  Telegraph 
Company,  of  the  par  value  of  $100  each,  to  be  thereafter  issued 
and  delivered  to  the  Union  Trust  Company  of  the  city  of  New 
York,  which  was  to  distriBiite  the  same  in  exchange  for  the 
shares  of  the  American  Union  Telegraph  Company,  to  the 
amount  of  one  hundred  thousand  shares,  and  the  bonds  of  that 
company,  not  exceeding  in  amount  the  full  sum  of  $5,ocx),ooo, 
the  holder  of  each  share  of  American  Union  Telegraph  Com- 
pany's stock  to  be  entitled  to  receive,  upon  surrender  of  the  same, 
one  share  of  Western  Union  Telegraph  Company's  stock,  and 
the  holder  of  every  bond  to  be  entitled,  upon  the  surrender  of  the 
same,  to  shares  of  the  Western  Union  Telegraph  Company  equal 
at  par  to  the  amount  of  the  principal  of  his  bond. 

The  consideration  for  the  sale  of  the  Atlantic  and  Pacific  Tele- 
graph Company  was  to  be  eighty-four  thousand  shares  of  the 
capital  stock  of  the  Western  Union  Telegraph  Company  of  the 
par  value  of  $100  each,  to  be  issued  and  delivered  to  holders  of 
the  Adantic  and  Pacific  stock  at  the  rate  of  eighty-four  thousand 
shares  of  Western  Union  stock  for  one  hundred  and  forty  thou- 
sand shares  of  Atlantic  and  Pacific  stock,  at  the  par  value  of  $100 
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each.  It  was  further  provided,  that  all  shares  of  the  American 
Union  and  Atlantic  and  Pacific  Telegraph  Companies,  after  ex- 
change, should  by  the  Union  Trust  Company  be  duly  transferred 
and  delivered  to  the  Western  Union  Telegraph  Company  and  be- 
long to  it;  that  that  company  should  take  such  proceedings  as  it 
might  be  advised  to  cause  its  capital  stock  to  be  increased,  by 
an  addition  to  its  then  outstanding  stock  of  $38,926,590,  repre- 
sented by  shares  of  $100  each,  and  should  issue  the  same  to  the 
Union  Trust  Company  for  distribution  as  follows:  $15,526,590 
to  those  then  holding  its  shares,  the  same  being  intended  to  rep- 
resent its  investment  of  earnings  in  the  purchase,  construction 
and  equipment  of  additional  lines,  wires  and  general  plant  since 
the  1st  day  of  July,  1866,^  and  the  remaining  sum,  $23400,000, 
for  the  acquisition  of  the  property,  privilege  and  franchises  of  the 
other  companies;  that  the  possession  of  the  property  purchased 
should  be  delivered  to  the  Western  Union  Telegraph  Company 
by  the  other  companies  on  the  24th  day  of  February,  1881,  and 
the  shares  of  its  capital  stock  should  be  by  it  delivered  to  the 
Union  Trust  Company  of  New  York  for  the  purpose  mentioned, 
on  or  before  the  same  date. 

The  president  of  the  Western  Union  Telegraph  Company,  for 
the  purpose  of  completing  that  agreement,  thereupon  called  and 
procured  a  meeting  of  the  directors  of  that  company  to  be  held 
on  the  I2th  day  of  January,  1881,  and  he  laid  the  agreement  be- 
fore them,  and  the  same  was  thereupon  approved  and  adopted 
by  them,  and  the  president  was  formally  instructed  to  call  a  special 
meeting  of  the  stockholders  of  that  company  for  the  purpose  of 
carrying  out  and  effectuating  the  agreement.  He  thereupon  fixed 
February  the  5th,  1881,  as  the  day  on  which  the  special  meeting 
of  the  stockholders  should  be  held,  and  mailed  notices  to  all  the 
stockholders  and  caused  notices  to  be  published  in  three  news- 
papers printed  in  the  city  of  New  York  and  in  the  State  paper 
printed  at  Albany,  to  the  effect  and  in  substance,  that  in  accord- 
ance with  the  by-laws  and  the  request  of  a  majority  of  the  di- 
rectors a  special  meeting  of  the  stockholders  of  the  corporation 
would  be  held  on  the  5th  day  of  February,  1881,  for  the  purpose 
of  acting  upon  the  terms  of  consolidation,  purchase  and  agree- 
ment between  that  company  and  the  American  Union  Telegraph 
Company  and  the  Atlantic  and  Pacific  Telegraph  Company  for 
the  purchase  of  the  property,  rights,  privileges  and  franchises  of 
the  last-named  companies,  and  the  increase  of  the  capital  stock 
of  the  Western  Union  Telegraph  Company  to  the  full  amount  of 
$80,000,000.  Immediately  after  these  notices  were  issued  the  direct- 
ors of  the  appellant  caused  the  agreement  to  be  reduced  to  writing 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Eo. 
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andtobe  executed  under  seal  by  the  officers  of  the  corporations  on 
the  19th  day  of  January,  1881.  On  the  3d  day  of  February,  i88i,an 
agreement  supplementary  to  the  last-named  agreement  was 
made,  executed  and  delivered  by  the  persons  in  authority  in  the 
three  companies,  which  provided,  among  other  things,  that  all 
the  properties,  rights  and  privileges  specified  and  described  in 
the  prior  agreement  of  the  companies  should  be  and  were  trans- 
ferred to  the  Western  Union  Telegraph  Company;  that  until  that 
company  could  prepare  and  issue  the  shares  of  capital  stock 
agreed  to  be  paid  for  such  properties  and  rights  in  exchange  for 
the  stock  and  bonds  of  the  American,  Union  Telegraph  Company, 
and  for  the  stock  of  the  Atlantic  and  Pacific  Telegraph  Company, 
and  the  stock  agreed  to  be  distributed  to  the  stockholders  of  the 
Western  Union  Telegraph  Company,  it  would  issue  certain  cer- 
tificates of  indebtedness^  which  need  not  be  more  particularly 
mentioned. 

The  meeting  of  the  stockholders  pursuant  to  the  call  was  held 
on  the  5th  of  February,  1881,  three  hundred  and  eight  thousand 
seven  hundred  and  eighty-nine  shares  being  represented  in  per- 
son or  by  proxy;  and  three  hundred  and  eight  thousand  one  hun- 
dred and  eighty-nine  of  such  shares,  representing  more  than 
three-fourths  in  amount  of  the  whole  capital  stock  of  the  Western 
Union  Telegraph  Company,  then  voted  for  the  ratification  of  and 
consented  to  the  contracts  of  January  19  and  February  3,  which 
were  submitted  to  them,  six  hundred  shares  only  voting  against 
such  ratification.  At  the  same  meeting  three  hundred  and  eight 
thousand  one  hundred  and  eighty-nine  shares  voted  in  favor  of 
an  increase  of  the  capital  stock  of  the  Western  Union  Telegraph 
Company  to  $80,000,000  and  one  hundred  shares  voted  against 
it  The  consent  and  ratification  by  the  stockholders  were  re- 
duced to  writing  and  entered  upon  the  minutes  of  the  meeting. 
On  the  same  day  more  than  two-thirds  of  the  directors,  by  a 
writing  to  that  effect  signed  by  them,  consented  to  and  ratified 
and  approved  the  increase  of  the  capital  stock  of  the  Western 
Union  Telegraph  Company  to  $80,000,000.  The  plaintiff  in  this 
action  attended  the  stockholders'  meeting  in  person  or  by  proxy,  j 
and  voted  upon  his  on^Tiundred  shares  both  against  ratifying 
and  approving  of  the  agreements  of  January  19  and  February  3, 
and  against  increasing  the  capital  stock  to  $80,000,000. 

On  the  19th  day  of  January,  1881,  the  property,  franchises  and 
privileges  belonging  to  the  Western  Union  Telegraph  Company 
were  worth  more  than  the  amount  of  its  capital  over  and  above 
its  indebtedness,  and  the  property,  rights  and  franchises  of  the 
Atlantic  and  Pacific  Telegraph  Company  were  fully  and  fairly 
worth  the  sum  of  $8400,000,  and  the  property,  rights  and  fran- 
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chises  of  the  American  Union  Telegraph  Company  were  worth 
$15,000,000;  and  such  on  that  day  were  the  estimates  of  the  val- 
ues made  by  the  directors  of  the  respective  companies.  The 
actual  value  of  the  investments  of  the  surplus  earnings  of  the  de- 
fendant, the  Western  Union  Telegraph  Company,  as  they  ex- 
isted January  19,  1881,  was  estimated  by  the  directors  of  the 
company,  and  it  was  their  judgment  that  the  amount  of  the  stock 
to  be  distributed  among  the  stockholders  of  the  Western  Union 
Telegraph  Company  represented  no  more  than  the  investments 
of  the  surplus  earnings  of  the  company  since  July  i,  1866;  and 
such  surplus  earnings  were  worth  the  sum  of  over  $15,526,590. 

All  the  telegraph  lines  and  appurtenances  thereto  mentioned 
in  the  agreement  of  January  19,  1881,  belonging  to  the  American 
Union  Telegraph  Company  and  to  the  Atlantic  and  Pacific  Tele- 
graph Company,  were  on  the  3d  day  of  February,  1881,  pursuant 
to  the  agreement,  delivered  to  and  received  by  the  Western 
Union  Telegraph  Company.  The  plaintiff  became  the  owner  in 
his  own  right  of  one  hundred  shares  of  the  capital  stock  of  the 
Western  Union  Telegraph  Company  on  the  22d  day  of  January. 
1881.  This  suit  was  commenced  about  the  14th  of  February, 
1881,  against  the  Western  Union  Telegraph  Company  and  all 
the  directors  of  that  company,  and  the  Union  Trust  Company; 
but  before  its  commencement  the  contracts  of  January  19  and 
February  3  had,  to  a  large  extent,  been  carried  into  effect  by  a 
delivery  and  distribution  of  the  stock  as  therein  provided  for. 

The  plaintiff  alleged  in  his  complaint  the  ownership  by  him 
of  one  hundred  shares  of  the  capital  stock  of  the  Western  Union 
Telegraph  Company,  the  organization  of  that  company,  and  of 
the  other  two  telegraph  companies;  that  there  was  a  fraudulent 
combination  and  conspiracy  among  the  directors  of  all  these  tele- 
graph companies,  for  various  purposes  stated  in  the  complaint, 
and  that  the  agreement  of  January  19,  1881,  was  entered  into  in 
pursuance  of  such  unlawful  combination  and  conspiracy;  that  the 
meeting  of  stockholders  to  ratify  the  agreement  was  called  in 
furtherance  of  the  unlawful  conspiracy,  and  that  at  such  meet- 
ing the  defendants,  who  are  directors  in  the  Western  Union  Tel- 
egraph Company,  controlling  a  majority  of  its  stock,  voted  in 
favor  of  ratifying  the  contract  and  increasing  the  capital  stock 
to  $80,000,000;  that  the  property,  rights  and  franchises  of  the  At- 
lantic and  Pacific  Telegraph  Company  and  the  American  Union 
Telegraph  Company  did  not  exceed  in  value  about  the  sum  of 
$8,000,000,  which  was  well  known  to  the  directors  of  the  West- 
ern Union  Telegraph  Company;  that  the  prices  named  in  the 
agreement  for  the  purchase  of  those  two  companies  were  a  fraud 
upon  the  rights  of  the  plaintiff  and  other  stockholders  similarly 
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situated;  that  the  Western  Union  Telegraph  Company  did  not 
have  surplus  property  over  and  above  its  capital  stock  sufficient 
to  represent  the  stock  dividend  of  upward  of  $i5,ooo^pco ;  that  the 
dividend  was  a  violation  of  law  and  a  breach  of  trust  on  the  part 
of  the  directors,  which  rendered  them  personally  liable  for  the 
payment  into  the  treasury  of  the  company  of  the  full  face  value 
of  all  such  capital  stock  so  divided  and  distributed;  and  the 
plaintiff  prayed  for  judgment  that  the  defendants,  and  each  of 
them,  be  enjoined  and  restrained  from  issuing  and  delivering 
to  any  stockholder  of  the  Western  Union  Telegraph  Company, 
of  the  Atlantic  and  Pacific  Telegraph  Company,  or  of  the  Amer- 
ican Union  Telegraph  Company,  or  to  any  person  on  their  be- 
half, any  certificate  of  capital  stock  of  the  Western  Union  Tele- 
graph Company  until  the  full  face  value  of  such  capital  stock 
should  be  paid  into  its  treasury,  and  that  the  directors  be  en- 
jouied  and  restrained  from  voting  upon  any  stock  of  the  Western 
Union  Telegraph  Company  held  or  owned  by  them,  or  either  of 
them,infavoroftheincreaseofsuch  capital  stock  or  the  ratification 
of  the  contract  of  January  19;  that  should  the  increased  capital 
stock  be  issued,  then  that  an  account  be  taken  and  stated  of  all 
and  singular  the  property  and  assets  received  by  the  defendant, 
the  Western  Union  Telegraph  Company,  therefor;  that  the  de- 
fendants, other  than  said  company  and  other  than  the  said  trust 
company,  be  adjudged  and  decreed  to  pay  to  the  defendant,  the 
Western  Union  Telegraph  Company,  the  amount  which  the 
stock  thus  issued  should  exceed  the  value  of  the  property  re.- 
ceived  therefor;  that  if  the  amount  of  $15,526,590  of  the  capital 
stock  of  the  Western  Union  Telegraph  Company,  or  any  part 
thereof,  should  be  issued  and  distributed  among  the  stockholders 
without  payment  in  cash  therefor,  then  that  the  directors  of  that 
company  should  be  adjudged  and  decreed  to  pay  the  full  amount 
thereof,  with  interest,  to  that  company,  and  that  said  company 
be  restrained  from  permitting  the  transfer  on  its  books  of  any 
of  such  increased  capital  stock  beyond  the  authorized  capital  of 
$41,073,410,  and  that  the  plaintiff  should  have  such  other  and 
further  relief  as  he  might  be  entitled  to  in  the  premises. 

The  cause  was  put  at  issue  by  answer,  and  came  on  for  trial 
at  a  Special  Term  of  the  court,  where  the  trial  judge  found, 
among  other  facts,  all  the  facts  hereinbefore  stated,  and  also 
found  that  the  object  of  the  purchase  by  the  Western  Union  Tel- 
egraph Company  of  the  property,  privileges  and  franchises  of  the 
other  companies  was  to  perfect  and  extend  the  connections  be- 
tween that  company  and  the  other  two  companies  in  this  State, 
and  to  permit  their  union  with  the  telegraph  systems  which  those 
companies  had  established  in  other  States ;  and  he  refused  to  find 
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the  fraud  and  conspiracy  alleged  in  the  complaint;  and  he  found 
as  matters  of  law  that  the  purchase  by  the  Western  Union  Tele- 
graph Company  of  the  property,  privileges  and  franchises  of  the 
other  companies  was  valid  and  lawful  according  to  the  laws  of 
this  State;  that  the  stock  dividend  of  the  Western  Union  Tele- 
graph Company  was  not  a  division,  withdrawal  or  payment  to 
its  stockholders,  or  any  of  them,  of  any  part  of  the  capital  stock 
of  the  company,  and  that  it  was  a  proper  and  lawful  exercise  of 
the  power  of  the  corporation  to  issue  to  its  stockholders  certifi- 
cates which  afford  evidence  of  the  investment,  with  the  consent 
of  its  stockholders,  of  its  surplus  earnings  in  property  necessary 
and  useful  in  and  about  the  transaction  of  its  business;  that  the 
agreements  had  been  so  far  executed  that  no  stockholder  of  the 
Western  Union  Telegraph  Company  had  any  right  to  bring  an 
action  to  restrain  their  complete  execution;  that  the  plaintiff  had 
not  sustained  and  was  not  likely  to  sustain  any  injury  from  the 
execution  of  the  agreements,  and  had  no  right  to  restrain  their 
execution,  and  that  the  defendants  were  entitled  to  judgment, 
dismissing  the  complaint  on  the  merits.  The  judgment  entered 
at  Special  Term  was,  upon  appeal,  reversed  at  the  General 
Term  upon  questions  of  law  only,  and  then  the  West- 
em  Union  Telegraph  Company,  giving  the  stipulation  required 
in  such  cases,  alone  appealed  from  the  order  granting  the  new 
trial  to  this  court. 

Having  thus  brought  to  view  the  material  facts  of  this  cjase 
and  the  substance  of  the  complaint  and  of  the  findings  of  the  Spe- 
cial Term,  we  will  now  call  attention  to  the  statutes  under  which 
the  telegraph  companies  were  organized,  and  by  the  authority  of 
which  it  is  claimed  the  action  was  taken  which  is  now  complained 
of.  The  first  act  is  chapter  265  of  the  Laws  of  1848,  which  pro- 
vided that  any  number  of  persons  might  associate  for  the  purpose 
of  constructing  a  line  of  wires  of  telegraph  through  this  State, 
or  from  or  to  any  point  within  this  State,  upon  com- 
plying with  certain  requirements  of  the  act,  one  of  which 
is  that  the  persons  shall  make  and  file  a  certificate  which  shall 
specify,  among  other  things,  the  capital  stock  of  such  association 
and  the  number  of  shares  into  which  the  stock  shall  be  divided ; 
and  section  8  further  provided  that  it  should  be  lawful  for  any  as- 
sociation of  persons  organized  under  the  act  to  provide,  by  their 
Articles  of  association,  for  an  increase  of  their  capital  and  the 
number  of  shares  into  which  it  shall  be  divided. 

Chapter  98  of  the  Laws  of  1851  authorized  the  directors  of  any 
company  organized  under  the  act  of  1848  at  any  time,  with  the 
written  consent  of  the  persons  owning  two-thirds  of  the  capital 
stock  of  such  company,  to  extend  its  line  of  telegraph,  or  to  con- 


SEC.  I.]       WILLIAMS  V.  WEST.  UNION  TELEGRAPH  CO.  I317 

Struct  branch  lines  to  connect  with  its  main  line,  or  to  unite  with  \ 
«iny  other  incorporated  telegraph  company.  Chapter  471  of  the  | 
Laws  of  1853  further  amended  the  act  of  1848  by  authorizing  any 
number  of  persons,  upon  complying  with  the  requirements  of 
theactofi848,toassociateforthe  purpose  of  owning,  constructing, 
using  and  maintaining  a  line  or  lines  of  electric  telegraph,  whether 
wholly  within  or  partly  within  the  limits  of  this  State,  or  for  the 
purpose  of  owning  any  interest  in  any  such  line  or  lines  of  elec- 
tric telegraph  or  any  grants  therefor.  It  also  enabled  every  tele- 
graph company  existing  in  the  State  at  the  time  of  its  passage  to 
obtain  the  benefit  of  the  statute,  on  filing  a  certificate  of  a  resolu- 
tion adopted  by  a  majority  of  its  board  of  directors  to  organize 
under  the  amendatory  act,  and  authorized  every  association  en- 
titled to  the  benefit  of  the  statute  to  erect  and  construct  from 
time  to  time  the  necessary  fixtures  upon,  over  or  under  any  of  the 
public  roads,  streets  and  highways,  and  through,  across  or  under 
any  of  the  waters  within  the  limits  of  this  State,  subject  to  the 
restrictions  of  the  act  of  1848,  and  also  to  erect  and  construct 
such  fixtures  upon,  through  or  over  any  other  land,  subject  to 
the  right  of  the  owner  or  owners  thereof  to  full  compensation  for 
the  same.  Chapter  425  of  the  Laws  of  1862,  further  amending 
the  act  of  1848,  provided  that  any  company  duly  incorporated 
under  the  last-named  act  might  construct,  own,  use  and  maintain 
any  line  or  lines  of  electric  telegraph  not  described  in  their  orig- 
inal certificate  of  organization,  whether  wholly  within  or  wholly 
or  partly  beyond  the  limits  of  this  State,  and  might  join  with  any 
other  corporation  or  association  in  constructing,  leasing,  own- 
ing, using  or  maintaining  such  line  or  lines,  and  might  own  and 
hold  any  interest  in  any  such  line  or  lines,  and  might  become 
iessees  of  any  such  line  or  lines.  Chapter  568  of  the  Laws  of 
1870,  containing  but  one  section,  provides  as  follows:  "In  order 
to  perfect  and  extend  the  connections  of  telegraph  companies  in 
this  State  and  promote  their  union  with  the  telegraph  systems  of 
other  States,  any  telegraph  company  organized  under  the  laws 
of  this  State  may  lease,  sell  or  convey  its  property,  rights,  priv- 
ileges and  franchises,  or  any  interest  therein  or  any  part  thereof, 
to  any  telegraph  company  organized  under  or  created  by  the  laws 
of  this  or  any  other  State,  and  may  acquire  by  lease,  pur- 
chase or  conveyance  the  property,  rights,  privileges  and  fran- 
chises, or  any  interest  therein  or  part  thereof,  of  any 
telegraph  company  organized  under  or  created  by  the 
laws  of  this  or  any  other  State,  and  may.  make  .psiyments 
therefor  in.it&.jt>wn^ock,  money  or  property,  or  receive  pay- 
ment therefor  in  the  stock,  money  or  property  of  the  corporation 
to  which  the  same  may  be  sold,  leased  or  conveyed;  provided. 
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however,  that  no  such  purchase,  sale,  lease  or  conveyance  by  any 
corporation  of  the  State  shall  be  valid  until  it  shall  have  been 
ratified  and  approved  by  a  three-fifths  vote  of  its  board  of  direct- 
ors or  trustees,  and  also  by  the  consent  thereto  in  writing  or  by 
vote  at  a  general  meeting  duly  called  for  the  purpose,  of  three- 
fifths  in  interest  of  the  stockholders  in  such  company  present  or 
represented  by  proxy  at  such  meeting."  By  chapter  319  of  the 
Laws  of  1875,  section  8  of  the  act  of  1848  was  amended  so  as  to 
read  as  follows :  **  It  shall  be  lawful  for  any  association  of  per- 
sons organized  under  this  act,  by  their  articles  of  association,  to 
provide  for  an  increase  of  their  capital  and  the  number  of  shares 
of  the  capital  stock  of  the  association.  But  if  any  such  associa- 
tion shall  have  omitted  so  to  provide  for  an  increase  of  their  cap- 
ital it  shall  be  lawful  after  notice  of  an  intention  so  to  do,  pub- 
lished once  a  week  for  six  weeks  successively  in  the  State  paper 
and  in  any  newspaper  of  general  circulation  published  in  the  county 
where  the  principal  ofHce  of  such  company  is  located,  and  with 
the  written  consent  of  shareholders  holding  and  owning  three- 
fourths  in  amount  of  the  then  capital  stock,  to  provide  for  an  in- 
crease thereof,  and  the  number  of  shares  into  which  the  same 
shall  be  divided,  by  an  additional  certificate  specifying  such  in- 
crease and  such  number,  which  certificate  shall  be  executed, 
proved  or  acknowledged  by  the  board  of  directors  of  such  asso- 
ciation, or  a  majority  of  them,  and  filed  as  provided  in  section 
two  of  this  act;  and  such  certificate  may,  upon  a  like  notice  and 
consent,  also  contain  a  statement  of  and  provision  for  any  de- 
sired change  in  the  general  route  of  the  lines  of  the  association, 
designating  the  route  or  routes  and  the  points  to  be  connected, 
and  such  certificate  shall  be  deemed  and  taken  as  a  part  of  the 
articles  of  association  already  filed." 

The  act  last  named  furnishes  ample  authority  for  the  increase 
of  the  capital  stock  of  the  Western  Union  Telegraph  Company. 
The  articles  of  association  of  that  company  were  not  put  in  evi- 
dence, and  hence  it  does  not  appear  whether  they  provided  for 
an  increase  of  its  capital  stock  or  not.  If  they  did,  in  the  absence 
of  any  proof  to  the  contrary,  it  would  be  assumed  that  the  in- 
crease was  justified  by  the  articles.  A  stockholder  coming  into 
court  and  alleging  that  the  increase  of  stock  was  unauthorized  by 
the  articles  of  association,  in  order  to  maintain  his  allega- 
tions would  have  the  burden  to  prove  and  establish  that  fact.  He 
could  not  rest  upon  presumption,  and  could  not  ask  the  court  to 
infer  that  a  power  conferred  by  the  articles  of  association  had 
been  improperly  or  illegally  exercised.  If  the  articles  of  associa- 
tion, however,  did  not  provide  for  an  increase  of  its  capital  stock 
then  the  directors  of  the  company,  for  the  purpose  of  accomplish- 


SEC.  I.]       WILLIAMS  V,  WEST.  UNION  TELEGRAPH  CO.  I319 

ing  such  increase,  could  proceed  under  the  act  of  1875.  It  is  not 
disputed  that  the  steps  which  are  required  by  that  act  to  accom- 
plish an  increase  of  stock  were  taken  by  the  directors.  The  req- 
uisite notices  were  published.  There  was  the  requisite  consent  of 
the  shareholders  holding  and  owning  three-fourths  in  amount  of 
the  capital  stock  and  the  requisite  action  of  the  board  of  direct- 
ors. So  that  upon  the  argument  before  us  it  was  not  disputed  by 
the  learned  counsel  for  the  respondent  that  the  necessary  action 
had  been  taken  to  make  a  legal  and  lawful  increase  of  the  cap- 
ital stock  of  the  Western  Union  Telegraph  Company  to  the  sum 
of  $80,000,000. 

The  shares  of  stock  having  thus  been  legally  brought  into  ex- 
istence, the  act  of  1870  furnished  ample  authority  for  the  pur- 
chase by  the  Western  Union  Telegraph  Company  of  the  prop- 
erty, franchises  and  privileges  of  the  other  two  companies,  and 
paying  therefor  by  its  stock.  It  was  found  by  the  trial  judge  that 
the  objects  and  purposes  of  the  purchase  were  such  as  are  sanc- 
tioned by  that  act.  These  three  telegraph  companies  were  not 
companies  owning  precisely  parallel  lines,  or  lines  running  exact- 
ly between  the  same  places;  but  each  company  reached  some 
points  which  were  not  reached  by  either  of  the  others;  and  it  is 
difficult  to  perceive  how  the  broad  and  explicit  language  used 
can  be  so  tortured  as  to  forbid  the  combination  of  these  three 
companies  in  the  manner  in  which  it  was  accomplished.  Upon 
this  point  the  opinion  of  Barrett,  J.,  in  Hatch  v,  American 
Union  Telegraph  Company,  9  Abb.  N.  C.  228,  leaves  nothing  to 
be  said.  Indeed,  upon  the  argument  before  us,  the  right  to  pur- 
chase the  property,  privileges  and  franchises  of  the  two  other 
companies  by  the  Western  Union  Telegraph  Company  under  the 
act  of  1870  was  not  much  challenged.  The  main  contention  was, 
that  the  stock  dividend  distributing  upwards  of  $15,000,000  of 
stock  among  the  stockholders  of  the  Western  Union  Telegraph 
Company  was  unauthorized  and  in  violation  of  law,  and  whether 
it  was  or  not  is  the  principal  matter  for  our  determination  upon 
this  appeal. 

The  stock  dividend  was  claimed  to  be  in  violation  of  chapter 
18,  part  I,  title  4,  section  2  of  the  Revised  Statutes,  which  pro- 
vides as  follows:  "It  shall  not  be  lawful  for  the  directors  or  man- 
agers of  any  incorporated  company  in  this  State  to  make  divi- 
dends excepting  from  the  surplus  profits  arising  from  the  busi- 
ness of  such  corporation;  and  it  shjdlnoFbe  lawful  for  the  direct- 
ors of  any  such  company  to  divide,  withdraw,  or  in  any  way  pay  to 
the  stockholders,  or  any  of  them,  any  part  of  the  capital^stock  of 
such  company,  or  to  reduce  the  said  capital  stock  without  the 
consent  of  the  legislature;  and  it  shall  not  be  lawful  for  the  di- 
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rectors  of  such  company  to  discount  or  receive  any  note  or  other 
evidence  of  debt  in  payment  of  any  instalment  actually  called 
in  and  required  to  be  paid,  or  any  part  thereof  due  or  to  become 
due  on  any  stock  in  the  said  company;  nor  shall  it  be  lawful  for 
such  directors  to  receive  or  discount  any  note  or  other  evidence  of 
debt  with  the  intent  of  enabling  any  stockholder  in  such  company 
to  withdraw  any  part  of  the  money  paid  in  by  him  on  his  stock; 
and  in  case  of  any  violation  of  the  provisions  of  this  section  the  di- 
rectors under  whose  administration  the  same  may  happen,  except 
those  who  may  have  caused  their  dissent  therefrom  to  be  entered 
at  large  on  the  minutes  of  the  said  directors  at  the  time,  or  were 
not  present  when  the  same  did  happen,  shall,  in  their  individual 
and  private  capacities,  jointly  and  severally  be  liable  to  the  said 
corporation  and  to  the  creditors  thereof,  in  the  event  of  the  disso- 
lution, to  the  full  amount  of  the  capital  stock  of  the  said  company, 
so  divided,  withdrawn,  paid  out,  or  reduced,  and  to  the  full 
amount  of  the  notes  or  other  evidences  of  debt  so  taken  or  dis- 
counted in  payment  of  any  stock,  and  to  the  full  amount  of  any 
notes  or  evidences  of  debts  so  discounted  with  the  intent  afore- 
said, with  legal  interest  on  the  said  respective  sums  from  the  time 
such  liability  accrued;  and  no  statute  of  limitation  shall  be  a  bar 
to  any  suit  at  law  or  in  equity  against  such  directors  for  any  sums 
for  which  they  are  made  liable  by  this  section ;  provided  this  sec- 
tion shall  not  be  construed  to  prevent  a  division  and  distribution 
of  the  capital  stock  of  such  company  which  shall  remain  after  the 
payment  of  all  its  debts  upon  the  dissolution  of  such  company,  or 
the  expiration  of  its  charter." 

This  dividend  was  condemned  by  the  General  Term  of  the  Su- 
perior Court  as  a  violation  of  that  section.  Our  attention  has 
been  called  to  no  other  law  forbidding  or  condemning  a  stock 
dividend,  and  in  their  allegations  against  it  the  counsel  for  the 
plaintiff  rely  mainly  upon  that  section.  After  reading  the  numer- 
ous opinions  that  have  been  submitted  to  us  and  giving  careful 
attention  to  all  that  has  been  said  upon  the  subject,  we  are  un- 
able to  perceive  that  that  section  has  any  bearing  whatever  upon 
the  question  we  are  to  determine.  The  section  was  taken  from 
the  act  chapter  325  of  the  Laws  of  1825,  wnich  was  entitled,  "An 
Act  to  prevent  fraudulent  bankruptcies  of  incorporated  com- 
panies, to  facilitate  proceedings  against  them,  and  for  other  pur- 
poses." It  was  not  part  of  the  original  revision,  but  was  incor- 
porated into  the  Revised  Statutes  by  chapter  20  of  the  Laws  of 
1828.  A  careful  reading  of  the  section  shows  that  it  has  reference 
only  to  the  property  capital  of  a  corporation,  and  not  to  its  share 
capital.  The  firsTcIause  prohibits  dividends  of  property  except 
from  surplus  profits.     It  is  further  provided  that  the  directors  of 
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any  corporation  shall  not  divide,  withdraw,  or  in  any  way  pay  to 
the  stocldiolders  or  any  of  them  any  part  of  the  capital  stock  of 
such  company,  or  to  reduce,  the  capital  stock  without  the  con- 
sent of.  the  legislature.  These  provisions  were  intended  to  pre- 
vent the  divisibh7^stribution,  withdrawal  and  reduction  of  the 
property  of  a  corporation  below  the  sum  limited  in  its  charter  or 
articles  of  association  for  its  capital,  but  not  to  prevent  its  in- 
crease above  that  sum.  The  purpose  was  to^  prevent  the  deple- 
tion of  the  property  of  the  corporation,  thereby  endangering  its 
solvency.  All  the  other  provisions  of  the  section  show  very 
clearly  that  such  was  the  intention.  Careful  provision  was  made 
that  the  whole  amount  of  capital  stock  should  be  paid  in,  and 
hence  there  was  a  prohibition  against  receiving  a  note  or  other 
evidence  of  debt  in  payment  of  any  instalment  actually  called  ip 
and  required  to  be  paid;  and  in  case  the  directors  violated  any  of 
the  provisions  of  the  section  they  were  made  individually  liable 
to  the  corporation  and  to  its  creditors,  in  the  event  of  its  dissolu- 
tion, to  the  full  amount  of  the  capital  stock  of  the  company  so  di- 
vided, withdrawn  or  reduced.  All  these  provisions  show  that  it' 
was  the  purpose  of  the  legislature  by  means  of  them  to  create  a 
propertyL.capita]lfor  the  corporation,  and  then  to  keep  that  in- 
tact so  as  to  -secS^I^tiTe^^gDtvency  of  the  corporation  and  its  re- 
sponsibilit3^4oJts.£reditors.  "The  ^^cajrital  stock"  in  this  section\ 
does  not  mean  shgrf>  stQf  W^  but  it  means  the  property  of  the  cor- 
poration contributed  by  its  stockholders  or  otherwise  obtained 
by  it,  to  the  extent  required  by  its  charter/ 1  While  the  term  "cap- 
ital stock"  is  frequently  used  in  a  loose  and  indefinite  sense,  in 
this  section  and  in  legal  phrase  generally  it  means  that  and  no 
more.  In  State  v.  Morristown  Fire  Association,  3  Zabr.  195, 
Green,  Ch.  J.,  said :  "  The  phrase  '  capital  stock  '  is  very  generally, 
if  not  universally,  used  to  designate  the  amount  of  capital  to  be 
contributed  for  the  purposes  of  the  corporation.  The  amount 
thus  contributed  constitutes  the  'capital  stock'  of  the  company." 
In  Burrall  v.  Bushwick  R.  R.  Co.,  75  N.  Y.  211,  Folger,  J.,  de- 
fined "capital  stock"  as  "that  money  or  property  which  is  put  in 
a  single  corporate  fund  by  those  who  by  subscription  therefor 
become  members  of  a  corporate  body."  In  Barry  v.  Merchants' 
Exchange  Co.,  i  Sandf.  Ch.  280,  Vice-Chancellor  Sandford 
said:  "The  capital  stock  of  a  corporation  is  like  that  of  a  copart- 
nership or  joint-stock  company,  the  amount  which  the  partners 
or  associates  put  in  as  their  stake  in  the  concern."  By  loss  or 
misfortune,  or  misconduct  of  the  managing  officers  of  a  corpora- 
tion, its  capital  stock  may  be  reduced  below  the  amount  limited 
by  Its  charter ;  but  whatever  property  it  has  up  to  that  limit  must 
be  regarded  as  its  capital  stock.    When  its  property  exceeds  that 
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limit  then  the  e^eces&is.  surplus.  Such  surplus  belongs  to  the  cor- 
poration and  is  a  portion  of  its  property,  and  in  a  general  sense 
may  be  regarded  as  a  portion  of  its  capital,  but  in  a  strictly  legal 
sense  it  is  not  a  portion  of  its  capital,  and  is  always  regarded  as 
surplus  profits.  The  very  section  we  are  considering  contem- 
plates that  there  may  be  a  surplus,  and  that  such  surplus  may 
be  divided.  The  surplus  may  be  in  cash,  and  then  it  may  be  di- 
vided in  cash;  it  may  be  in  property,  and  if  the  property  is  so, 
situated  that  a  division  thereof  among  the  stockholders  is  prac- 
ticable, a  dividend  in  property  may  be  declared,  and  that  may  be 
distributed  among  stockholders.  All  such  dividends  diminish 
and  deplete  the  property  of  the  corporation,  and  that  section  was 
designed  to  prevent  dividends  of  property  which  tended  to  de- 
plete the  assets  of  the  company  below  the  sum  limited  in  its  char- 
ter as  the  amount  of  its  capital  stock.  But  stock  divideilds  never 
diminish  or  interfere  with  the  property  of  a  corporation,  and 
hence  are  not  within  the  purview  of  that  section.  After  a  stock 
dividend  a  corporation  has  just  as  much  property  as  it  had  before. 
It  is  just  as  solvent  and  just  as  capable  of  meeting  all  demands 
upon  it.  After  such  a  dividend  the  aggregate  of  the  stockhold- 
ers own  no  more  interest  in  the  corporation  than  before.  The 
whole  number  of  shares  before  the  stock  dividend  represented 
the  whole  property  of  the  corporation,  and  after  the  dividend 
they  represent  that  and  no  more.  A  stock  dividend  does  not  dis- 
tribute property,  but  simply  dilutes  the  shares  as  they  existed 
before,  and  hence  that  section  in  no  way  prevented  or  related  to 
a  stock  dividend.  Such  a  dividend  could  be  declared  by  a  cor- 
poration without  violating  its  letter,  its  spirit,  or  its  purpose.  It 
is  therefore  clear  that  the  directors  of  the  Western  Union  Tele- 
graph Company  did  not  violate  that  section  by  the  stock  dividend 
which  they  declared;  and  if  that  dividend  was  illegal,  it  must  be 
because  it  was  condemned  by  some  other  statute,  or  by  some 
general  principle  of  law,  or  by  public  policy. 

Our  attention  has  been  called  to  no  statute,  and  we  know  of 
none  in  this  State,  which  prohibits  a  corporation  from  making 
a  stock  dividend.  The  legislatures  in  some  of  the  States  have,  we 
believe,  passeflaws  prohibiting  such  dividends,  but  in  this  State 
no  such  law  has  been  enacted. 

There  is  no  public  policy  which  in  all  cases  condemns  such 
dividends.  Shares  having  been  legally  brought  into  existence  may 
be  distributed  among  the  stockholders  of  a  company.  By  such 
distribution  no  harm  is  done  to  any  person,  provided  the  dividend 
is  not  a  mere  inflation  of  the  stock  of  the  company,  with  no  cor- 
responding values  to  answer  to  the  stock  distributed.  It  may 
be  that  a  distribution  of  stock  gfratuitously  to  the  stockholders 
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of  a  company  based  upon  no  values,  a  mere  inflation,  or,  to  use 
a  phrase  much  in  vogue,  a  watering  of  stock,  would  be  con- 
demned by  the  law.  But  when  stock  has  been  lawfully  created 
and  is  held  by  a  corporation,  which  jt  has  a  right  to  issue  for 
^'alue,  then  a  stock  djj^idgnd  ma^Lbe  made,  provided  th^t  thp  gfiy^ 
always  represents  property.  It  is  concedea  thjiTthedirectors  of 
the  Western  Union  lelegraph  Company  could  have  issued  this 
stock  for  money_to  be  paid  into  its_U'easury>  It  could  have  issued 
it  for  propeHyTo  be  received  by^it  for  the  purposes  of  its  legit- 
imate business.  But  here  it  is  found  that  over  and  above  its  cap- 
ital it  possessed  property  actually  worth  upwards  of  .$xSjOoqjPpg, 
and  we  know  oFnolawthat  is  violated  and  no  public  policy  that 
is  invaded  by  issuing  to  the  stockholders  stock  to  represent  that 
amount  of  property,  rather  than  in  any  mode  to  divide  it  up  and 
distribute  it  among  them.  If  it  can  issue  stock  in  payment  of 
property  to  be  obtaineH^  it  as  a  part  of  its  capital  for  its  legiti- 
mate uses,  why  may  it  not  issue  stock  to  its  stockholders  in  pay- 
ment for  property  in  effect  purchased  of  them  and  added  to  its 
permanent  capital,  and  which  they  relinquish  the  right  to  have 
divided?  So  long  as  every  dollar  of  stock  issued  by  a  corporation 
is  represented  by  a  dollar  of  property  no  harm  can  result  to  indi- 
viduals or  the  public  from  distributing  the  stock  to  the  stock- 
holders. Here  there  was  no  fraud,  no  conspiracy,  no  unlawful 
combination,  and  we  are  bound,  under  the  findings  of  the  court 
at  Special  Term,  to  assume  that  all  this  was  done  in  good  faith; 
and  we  know  of  no  principle  of  law,  no  public  policy,  and  no  stat- 
ute that  condemns  a  stock  dividend  under  such  circumstances. 
Howell  V.  The  Chicago  &  Northwestern  R.  Co.,  51  Barb.  378; 
Jones  V.  Terre  Haute  &  Richmond  R.  R.  Co.,  57  N.  Y.  196;  Ken- 
ton Furnace,  etc.,  Co.  v,  McAlpin,  5  Fed.  Rep.  743;  Attorney- 
General  V.  State  Bank,  i  D.  &  B.  Eq.  Cas.  545 ;  Minot  v.  Paine, 
99  Mass.  loi ;  Rand  v.  Hubbell,  115  id,  471 ;  Brown  v,  Lehigh 
Coal  &  Nav.  Co.,  49  Pa.  St.  270;  Commonwealth  v,  Pitts- 
burgh, Fort  Wayne  &  Chicago  R.  Co.,  74  id.  83 ;  Terry  v.  Eagle 
Lock  Co.,  47  Conn.  141 ;  Barton's  Trust,  L.  R.  5  Eq.  Cas.  239 ; 
Mills  V.  Northern  R.  of  B.  A.  Co.,  L.  R.  5  Ch.  App.  621 ;  Pierce 
on  the  Law  of  Railroads,  2d  ed.  123. 

It  is  true  that  this  dividend  largely  increases  the  capital  stock 
of  the  company,  but  that  is  not  against  the  policy  of  our  laws. 
That  cannot  be  against  the  policy  of  the  law  which  the  law  ex- 
pressly permits.  There  is  no  limit  to  the  capital  which  business 
coq)orations  in  this  State  may  have,  and  there  is  no  limit  in  the 
law  beyond  which  they  may  not  increase  their  capital.  All  that 
can  be  required  in  any  case  is  that  there  shall  be  an  actual  capital 
in  property  representing  the  amount  of  share  capital  issued.    In- 
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deed,  so  far  as  the  solvency  and  responsibility  of  a  corporation  is 
concerned  they  are  increased  by  a  stock  dividend  where  it  has  a 
surplus  of  property  to  correspond  to  the  amount  of  shares  issued. 
In  such  case  the  surplus  property  is  secured  and  impounded  for 

•  the  benefit  of  the  creditors  of  the  corporation  and  for  the  public, 

\  so  that  thereafter  it  can  never  be  legally  divided,  withdrawn,  or 

\  dissipated  in  any  way. 

But  if  it  can  be  conceived  that  this  was  a  dividend  of  prop- 
erty within  the  meaning  of  the  section  of  the  Revised  Statutes 
above  set  out,  then  what  property  did  it  divide?  Not  any  portion 
of  the  capital  of  the  company;  that  remained  intact.  After  sub- 
tracting the  dividend  there  remained  to  the  company  the  full 
amount  of  its  prior  capital  stock,  to  wit,  property  to  the  value 
of  $41,073410.  Such  is  the  finding  of  the  trial  court,  and  that 
cannot  here  be  disputed.  The  company  had  made  surplus  earn- 
ings which  it  could  have  divided,  but  instead  of  dividing  them  it 
had  invested  them  in  property  to  facilitate  and  enlarge  its  busi- 
ness; and  such  property  was  found  to  be  worth  $15,526,590. 
That  sum  constituted  its  surplus.  It  was  commingled  with  the 
other  property  of  the  company  and  used  for  corporate  purposes. 
But  it  was  not  beyond  the  reach  of  the  dividend-making  power 
of  the  directors.  They  could  reclaim  it  for  division  among  the 
stockholders,  and,  if  practicable,  convert  it  into  cash  for  that  pur- 
pose. They  could  borrow  money  on  the  faith  of  it  and  divide 
that.  They  could  issue  to  the  stockholders  certificates  of  indebted- 
ness, redeemable  in  the  future,  representing  their  respective 
interests  in  such  surplus,  thus  in  effect  borrowing  the  same 
of  the  stockholders.  Desiring  to  use  the  surplus  and  add  it  to  the 
permanent  capital  of  the  company,  and  having  lawfully  created 
shares  of  stock,  they  could  issue  to  the  stockholders  such  shares 
to  represent  their  respective  interests  in  such  surplus.  In  doing 
these  things  no  law  would  be  violated,  the  capital  would  be  kept 
intact,  and  no  stockholders  or  creditors  would  have  any  legal 
right  to  complain.  All  this,  however,  depends  upon  the  finding 
of  the  trial  court  that  the  surplus  is  equal  to  the  dividend.  That 
finding  is  not  open  to  criticism  here.  It  was  not  disturbed  at  the 
General  Term,  and  therefore  concludes  us. 

When  a  corporation  has  a  surplus,  whether  a  dividend  shall  be 
made,  and  if  made  how  much  it  shall  be,  and  when  and  where  it 
shall  be  payable,  rest  in  the  fair  and  honest  discretion  of  the  di- 

''  rectors  uncontrollable  by  the  courts.  Brown  v,  Monmouth- 
shire Ry.  &  C.  Co.,  4  Eng.  L.  &  Eq.  118;  Rex  zk  Bank  of 
England,  2  Bam.  &  Aid.  620;  Jackson's  Adm'r's  v,  Newark 
Plank  Road  Co.,  31  N.  J.  Law,  277;  Ely  v,  Sprague,  Clark's  Ch. 
351.      There   is  no  statute   which   requires   dividends   in  tele- 
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graph  companies  or  in  companies  generally  to  be  made 
in  cash.  Whether  they  shall  be  made  in  cash  or  prop- 
erty must  also  rest  in  the  discretion,  of  the  directors.  There 
is  no  rule  of  laiv  or  reason  founded  upon  pubtte-poUcy  which  con- 
demns a  property  dividend.  The  directors  could  convert  the 
property  into  cash  before  a  dividend  and  divide  that.  So  the 
stockholders  can  take  the  property  divided  to  them  and  sell  it 
and  thus  realize  the  cash.  Within  the  domain  of  law,  it  can  make 
no  material  difference  which  course  is  pursued.  If,  however,  a 
dividend  be  made  payable  in  cash  or  payable  generally,  the  cor- 
poration becomes  a  debtor,  and  must  discharge  such  debt, 
as  it  is  bound  to  discharge  all  its  other  debts,  in  law- 
ful currency.  It  is  true  that  a  stockholder  cannot  be  com- 
pelled to  receive  property  divided  to  him.  So  he  cannot  be  com- 
pelled to  tatce'a  cash  dividend.  In  case  of  his  refusal  to  take  a 
cash  dividend,  the  corporation  may  retain  it  for  him  until  he  shall 
demand  it.  In  case  he  shall  refuse  to  take  a  property  dividend 
the  corporation  may  retain  it  and  hold  it  in  trust  for  him,  or  pos- 
sibly sell  it  for  his  benefit.  If  such  a  case  shall  ever  arise,  the 
courts  will  find  some  way  to  dispose  of  it.  So  this  plaintiff  can- 
not be  compelled  to  accept  the  stock  divided  to  him,  and  thus  in- 
cur the  possible  liability  which  if  may"  impose  upon  him  as  a 
stocUiolder.  In  case  of  his  refusal  the  corporation  will  find  some 
way  to  deal  with  the  stock  which  the  law  will  sanction,  but  which 
need  not  now  be  pointed  out. 

We  have  no  occasion  to  scrutinize  the  motives  of  the  defend- 
ants. The  trial  judge  refused  to  find  the  alleged  fraud  and  con- 
spiracy, and  his  finding  concludes  us.  In  his  opinion  he  said: 
**I  have  also  found  that  the  other  allegations  of  fraud  and  con- 
spiracy made  in  the  complaint  against  the  defendants  and  others 
were  not  proved  on  the  trial.  One  of  the  very  able  counsel  for 
the  plaintiff,  in  his  argument  at  the  close  of  the  trial  in  this  case, 
said  that  he  was  not  going  to  lament  the  fact  that  he  had  failed 
to  show  such  combination,  that  he  had  not  been  able  to  prove  cer- 
tain things  by  the  defendants;"  and  the  opinion  of  the  court  at 
the  General  Term  is  to  the  same  effect:  "The  complaint,  among 
other  things,  charges  that  the  corporate  action  complained  of 
was  the  result  of  a  fraudulent  conspiracy  on  the  part  of  the  indi- 
vidual defendants,  but  the  allegations  in  that  respect  were  not 
sustained  by  the  proof  at  the  trial,  nor  has  there  been  an  argu- 
ment made  in  their  support  upon  the  present  appeal." 

We  are  therefore  of  opinion  upon  the  facts  found  at  Special  Term 
that  the  stock  dividend  was  authorized  by  law  and,  therefore,  valid. 

The  only  other  question  which  we  deem  it  important  to  con- 
sider is,  whether  the  Western  Union  Telegraph  Company  alone 
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had  the  right  to  appeal  to  this  court,  giving  the  stipulation  for 
judgment  absolute  against  it  in  case  the  order  should  be  af- 
firmed. By  section  190  of  the  Code  every  party  has  a  right  to 
appeal  from  an  order  granting  a  new  trial,  and  the  only  require- 
ment is  by  section  191,  that  the  notice  of  appeal  shall  contain  an 
assent  on  the  part  of  the  appellant  that,  if  the  order  be  affirmed, 
judgment  absolute  shall  be  rendered  against  him.  A  party  can- 
not be  deprived  of  that  right  because  he  happens  to  be  joined 
with  others  as  a  defendant  in  a  suit.  It  might  be  otherwise  if  the 
defendants  were  jointly  interested  in  the  defense,  as  if  they  were 
sued  as  partners.  But  here  the  liability  of  the  defendants  is  a 
several  liability.  Substantial  relief  is  claimed  against  the  West- 
em  Union  Telegraph  Company,  which  is  not  claimed  and  cojuld 
not  be  claimed  against  the  other  defendants.  The  purpose  of  the 
action,  among  other  things,  was  to  annul  its  corporate  proceed- 
ings and  to  restrain  and  impair  corporate  action.  It  is  in  effect 
the  principal  defendant,  because,  if  its  corporate  action  was  au- 
thorized and  legal,  then  no  liability  attaches  to  any  one.  If  its 
corporate  action  was  illegal  and  should  be  held  to  be  null  and 
void,  or  to  be  set  aside,  then  responsibility  might  attach  to  the 
other  defendants. 

In  such  a  case  a  defendant  situated  like  the  Western  Union 
Telegraph  Companyhas  the  absolute  right  without  joining  with  the 
other  defendants  to  appeal  from  an  order  granting  a  new  trial 
and  stipulate  for  judgment  against  it  in  case  of  affirmance.  If 
the  other  defendants  do  not  desire  to  appeal  or  give  a  stipulation 
they  can  go  back  to  a  new  trial.  In  such  a  case  the  whole  mat- 
ter is  within  the  control  of  the  courts.  If  deemed  wise,  this  court 
could  postpone  the  argument  of  the  appeal  until  the  new  trial  as 
to  the  other  defendants  should  be  had;  or  the  trial  as  to  the  other 
defendants  might  be  suspended  by  the  court  below  until  the  ap- 
peal should  be  heard.  The  course  to  be  pursued  is  always  in  the 
discretion  of  the  courts,  which  is  to  be  exercised  in  view  of  the 
circumstances  of  the  particular  case.  The  case  of  People,  ex  reL 
Judson  V.  Thacher,  55  N.  Y.  525;  14  Am.  Rep.  312  is  not  in 
conflict  with  these  views.  That  was  an  action  in  the  nature  of  a 
quo  warranto,  by  the  people  on  the  relation  of  Judson  against 
Thacher,  to  determine  the  title  to  the  office  of  mayor;  and 
Thacher,  the  incumbent  of  the  office,  succeeded  at  the  trial  term, 
and  the  judgment  in  his  favor  was  reversed  at  the  General  Term 
and  a  new  trial  granted.  He  then  appealed  to  this  court,  giving 
the  stipulation  for  judgment  absolute  in  case  the  order  should  be 
affirmed,  and  it  was  held  that  that  was  not  a  case  in  which  the 
stipulation  could  be  given  and  the  appeal  taken,  for  the  reason 
that  there  were  two  questions   involved  in  the  action:   First, 
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whether  the  defendant  was  entitled  to  the  office;  and  if  he  was 
not,  second,  whether  the  relator  was;  and  if  the  defendant  could 
give  the  stipulation,  and  judgment  should  go  against  him,  it  was 
held  that  that  would  not  determine  the  right  of  the  relator  to  the 
office;  and  hence  that  was  a  case  in  which  the  stipulation  could 
not  be  given,  as  it  might  result  in  turning  the  relator  out  of  court 
without  having  his  right  to  the  office  determined  in  that  action. 
But  here  there  is  no  such  difficulty,  and  judgment  in  favor  of  the 
appellant  will  determine  the  whole  controversy  as  to  all  the  par- 
ties. A  decision  against  the  appellant  in  this  court  would  leave 
the  other  defendants  still  with  the  right  to  defend  the  action  as 
best  they  could. 

Our  attention  upon  the  argument  was  called  to  certain  excep- 
tions taken  during  the  trial,  of  minor  importance,  to  which  we 
have  given  careful  attention,  and  we  do  not  think  that  any  of 
them  point  out  any  error  prejudicial  to  the  plaintiff. 

We  have  not  considered  and  do  not  determine  the  point  made 
by  the  defendants,  that  the  plaintiff,  as  an  individual  stockholder 
who  purchased  his  stock  while  the  transactions  of  which  he  com- 
plains  were  in  fieri,  and  after  he  had  some  notice  of  them,  cannot 
in  any  aspect  of  the  case  maintain  this  action,  upon  the  facts  ex- 
isting, for  the  relief  which  he  seeks.  We  prefer  to  rest  our  de- 
cision upon  the  broader  ground  upon  which  we  have  placed  it. 
We  are  therefore  of  opinion  that  the  order  of  the  General  Term 
should  be  reversed  and  the  judgment  of  the  Special  Term  af- 
finned,  with  costs. 

A  similar  order  should  be  entered  in  Hatch  v.  The  Western 
Union  Telegraph  Company  and  others,  and  as  these  decisions 
vacate  the  injunction  orders,  the  appeals  from  those  orders  should 
be  dismissed,  without  costs. 

All  concur,  except  Ruger,  Ch.  J.,  and  Danforth,  J.,  taking  no 
part. 

Order  reversed  and  judgment  accordingly. 


LE  ROY  V.  THE  GLOBE  INSURANCE  CO.  et  al. 
In  the  Court  of  Chancery  of  New  York,  December  5,  1836. 

[Reported  in  Edwards*  Chancery  657.] 

T.  L.  Ogden  for  the  complainant. 
D.  Lord  on  the  part  of  the  defendants. 

The  Vicb-Chancellor.*    This  case  does  not  necessarily  call 
for  a  decision  of  the  question  whether  as  between  the  stockholders 

'  WflHam  T.  McCoun.— Ed. 


1328  LE  ROY  V.  GLOBE  INSURANCE  CO.  et  ol.     [CHAP.  VII. 

of  an  insolvent  insurance  company  and  the  creditors,  the  former 
are  entitled  to  all  the  surplus  which  remained  with  the  company 
undivided,  at  the  time  of  its  disaster,  over  and  above  the  entire 
capital.* 

Although  there  is  here  such  a  surplus  of  upward  of  $1^1,000^ 
besides  the  dividend,  amounting  to  $35,000,  which  was  declared 
on  the  loth  day  of  November,  and  made  payable  on  and  after  the 
1st  day  of  December,  yet  the  complainants,  in  their  bill,  only 
claim  to  bav€  their  parts  or  p^rtinncnf  .this,  dividend,  which  they 
have  not  received,  now  paid  over  to  them  out  of  the  funds  in 
the  hands  of  the  receivers^  instead  of  leaving  the  money  there  to 
be  applied  as  assets  of  the  company  in  discharge  of  its  debts. 

The  complainants  assert  their  right  to  the  money  upon  the 
ground  of  its  having  become  theirs  by  an  express  appropriation 
and  setting  apart  so  much  out  of  the  company's  earnings  for  the 
stockholders,  and  thereby  distinguished  from  the  general  mass 
of  the  company's  funds ;  and  I  am  convinced  that  enough  has  been 
done  to  produce  this  separation  in  the  view  of  a  court  of  equity 
and  to  confer  upon  this  amount  the  character  of  a  trust  fund 
which  could  not  afterward  be  diverted  to  other  objects. 

The  investigation  of  the  affairs  of  the  company  and  the  ascer- 
tainment of  a  clear  surplus  to  warrant  a  dividend ;  declaring  that 
dividend  by  a  resolution  of  the  board  of  directors;  fixing  the 
period  for  its  payment ;  giving  publicity  to  it ;  carrying  the 
amount  on  the  books  of  the  company  to  the  debit  of  profit  and 
loss ;  apportioning  the  same  among  the  stockholders,  by  filling  up 
and  signing  checks  upon  the  bank  where  the  funds  were  de- 
posited for  the  purpose  of  being  delivered  to  each  stockholder 
when  called  for — these  are  all  acts  which  the  company  by  its  of- 
ficers might  lawfully  perform.  These  acts  became  binding  upon  the 
company  in  its  corporate  capacity,  and  gave  to  the  stockholders 
\  individually  rights  which  the  directors  and  officers  of  the  com- 
Ipany  could  not  afterward  take  from  them.  If,  for  instance,  they 
had  refused  after  the  ist  day  of  December  to  deliver  out  the 
checks  or  make  payment  of  the  dividends  and  no  insolvency  had 
intervened,  it  appears  to  me  there  would  have  been  no  diffi- 
culty in  the  remedy  by  mandamus  in  favor  of  all  the  stockhold- 
ers or  by  action  at  the  suit  of  individuals  from  whom  the  payment 
was  withheld. 

Neither,  I  apprehend,  could  there  be  any  valid  objection  to  a  bill 
in  equity  for  the  purpose  of  obtaining  possession  of  the  checks  or 
the  fund  in  the  bank  upon  which  they  were  drawn,  upon  the  foot- 
ing of  its  being  a  trust  fund  which  the  officers  of  the  company 

*  The  statement  of  facts  has  been  omitted  and  the  opinion  is  given  in 
part  only. — Ed. 
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were  bound  to  distribute  after  the  ist  day  of  December,  and  over 
which  they  had  no  other  control.  That  the  officers  of  the  com- 
pany considered  the  money  which  was  deposited  to  its  credit  in 
the  bank  appropriated  to  meet  the  checks  is  evidenced  by  the  fact 
that  they  went  on  delivering  out  checks  to  such  of  the  stockhold- 
ers as  called  for  them  until  the  17th  of  December,  when  the  dis- 
astrous fire  had  occurred ;  and  they  would  have  delivered  checks 
to  these  complainants  in  like  manner  if  they  had  called  to  receive 
them.  It  makes  no  difference,  in  my  judgment,  that  the  money 
was  not  told  out  and  specifically  set  apart  in  the  bank  to  meet 
these  checks,  or  that  a  separate  fund  was  not  created  for  the  pur- 
pose, or  that  the  money  intended  to  meet  them  still  formed  a 
part  of  the  general  mass  standing  to  the  credit  of  the  company 
on  the  books  of  the  bank ;  for  this  court  can,  nevertheless,  lay  hold 
of  the  mass  and  separate  so  much  as  may  be  necessary  to  accom- 
plish what  was  intended  and  which  accident  alone  prevented  at 
the  time.  Up  to  the  moment  of  the  prostration  of  the  company 
the  intention  remained,  on  the  part  of  those  who  were  charged 
with  the  management  of  its  affairs,  to  continue  the  appropriation 
and  consummate  the  payment  of  the  dividends  which  had  been 
nearly  completed.  It  was  a  matter  no  longer  executory  in  the 
view  of  the  parties ;  and  so  far  as  it  remained  unexecuted  this 
court  will  now  perform  it.  The  intention  must  be  fulfilled ;  and, 
for  this  purpose,  a  court  of  equity  will  consider  not  merely  the 
sums  which  were  paid  out  in  dividends,  but  the  whole  $35,000  a$ 
actually  appropriated  and  set  apart  for  distribution  among  the  \ 
stockholders  from  and  after  the  ist  day  of  December,  and  regard  . 
it  as  a  trust  fund  to  which  the  stockholders  had  acquired  vested  i 
rights — not  in  their  corporate  capacity,  but  as  individuals  to  ' 
whom  the  money  legally  and  equitably  belonged  distinct  fromj 
their  other  interests  in  the  funds  and  effects  of  the  company. 

I  shall  decree  that  the  receivers  hand  over  to  the  stockholders 
the  amount  of  the  unpaid  dividend  declared  on  the  loth  day  of 
November,  and  payable  on  the  ist  of  December,  1835 ;  and  to  the 
policy-holders  such  portion  of  the  premium  as  remained  un- 
earned at  the  time  of  cancelling  their  respective  policies.  The 
complainant  is  likewise  entitled  to  his  costs  of  this  suit  out  of  the 
assets  of  the  company. 


84 
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JAMES  G.  KING  et  al.  v.  THE  PATERSON  &  HUDSON 

RIVER  RAILROAD  CO. 

In  the  Supreme  Court  of  New  Jersey,  November  Term,  1860^ 

[Reported  in  29  New  Jersey  Law  Reports  82.] 

This  action  was  brought  by  James  G.  King  and  Archibald  G. 
King,  executors  of  James  G.  King,  deceased,  against  the  Paterson 
&  Hudson  River  Railroad  Co.,  to  recover  dividends  which  had 
been  declared  by  said  company  on  the  stock  held  by  the  plaintiffs, 
as  such  executors. 

The  cause  was  tried  at  the  Hudson  Circuit,  and  a  special  ver- 
dict rendered,  by  which  the  following  facts  were  found. 

That  James  G.  King  departed  this  life  on  the  third  day  of  Octo- 
ber, in  the  year  eighteen  hundred  and  fifty-three ;  that  prior  to  his 
death,  on  the  twenty-first  day  of  February,  eighteen  hundred  and 
fifty-three,  the  said  James  G.  King  made  and  executed  his  will  in 
due  form  of  law  to  pass  real  and  personal  estate ;  that  in  and  by 
said  will  James  G.  King  and  Archibald  Gracie  King,  the  sons  of 
James  G.  King,  deceased,  were  named  executors. 

Said  will  was  duly  admitted  to  probate  by  Edmund  W.  Kings- 
land,  surrogate  of  the  county  of  Hudson,  on  the  second  day  of 
February,  eighteen  hundred  and  fifty-four,  and  letters  testamen- 
tary were  then,  by  said  surrogate,  granted  to  James  G.  King  and 
Archibald  Gracie  King,  executors  as  aforesaid,  who  took  upoa 
themselves  the  burden  of  the  administl-ation  of  the  said  estate. 

That  on  the  twenty-first  day  of  February,  eighteen  hundred 
and  thirty-one,  the  president  and  directors  of  the  Paterson  &  Hud- 
son River  Railroad  Co.  were  duly  incorporated  by  an  act  of  the 
legislature  of  the  State  of  New  Jersey ;  that  under  the  authority 
given  by  the  act  last  aforesaid  the  said  company  have  constructed 
a  railroad  from  Paterson  to  Jersey  City,  in  the  State  of  New  Jer- 
sey, which  said  railroad  has  been  in  operation  for  ten  years  last 
past  and  upward;  that  the  said  James  G.  King  and  Archibald 
Gracie  King,  as  such  executors,  were  and  are  the  owners  and  hold- 
ers of  two  hundred  shares  of  the  capital  stock  of  the  said  the 
President  and  Directors  of  the  Paterson  &  Hudson  River  Railroad 
Co.  The  certificate  of  the  said  company  for  one  hundred  of  the 
said  shares  bears  date  January  thirteenth,  eighteen  hundred  and 
fifty-four,  and  another  certificate  of  the  said  company  for  one 
hundred  shares  of  the  said  capita^  stock  bears  date  the  twenty- 
first  day  of  December,  eighteen  hundred  and  fifty-four,  and  said 
certificates  were  duly  issued  to  said  executors  by  said  company  on 
the  day  they  bear  date ;  that  the  said  company,  by  resolutions  duly 
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passed,  declared  dividends  on  the  capital  stock  of  the  said  com- 
pany, one  of  which  dividends  was  made  payable  on  the  fifth  day 
of  January,  eighteen  hundred  and  fifty-seven,  and  was  four  per 
cent,  or  two  dollars,  on  each  share  of  said  capital  stock,  making 
a  dividend  for  said  executors  on  said  two  hundred  shares  of  four 
hundred  dollars.  The  other  of  said  dividends  was  made  payable 
on  the  third  day  of  July,  eighteen  hundred  and  fifty-seven,  and 
was  for  four  and  one-half  per  cent.,  or  two  dollars  and  twenty-five 
cents  per  share  of  said  capital  stock,  making  a  dividend  for  said 
executors  on  said  two  hundred  shares  of  four  hundred  and  fifty 
dollars. 

Said  dividends  were,  by  the  direction  of  the  said  the  President 
and  Directors  of  the  said  Paterson  &  Hudson  River  Railroad  Co., 
made  payable  at  the  branch  office  of  the  Ohio  Life  Insurance  and 
Trust  Co.,  in  the  city  of  New  York,  said  trust  company  being 
a  corporation  created  by  the  laws  of  the  State  of  Ohio ;  and  the 
money  to  pay  the  said  dividends  was  deposited  in  said  branch 
office  before  the  day  of  payment  of  each  of  said  dividends,  and 
was  not  withdrawn  therefrom  by  the  said  defendants,  but  was 
there  ready  to  be  paid  to  the  plaintiffs  on  their  application,  said 
trust  company  being  appointed  registers  of  the  defendants  to 
transfer  stock  of  the  said  railroad  company  and  to  pay  dividends 
of  the  said  railroad  company. 

Notice  of  the  dividends  aforesaid  was  given  by  advertisements 
in  the  New  York  Times,  a  newspaper  printed  and  published  in 
the  city  of  New  York,  of  which  the  following  are  copies. 

"  Dividend. — The  Paterson  and  Hudson  Railroad  Co.  have  de- 
clared a  dividend  of  four  (4)  per  cent,  in  cash,  payable  to  stock- 
holders on  the  fifth  of  January,  1857,  at  the  Ohio  Life  Insurance 
and  Trust  Co.,  New  York."  ^ 

Which  said  advertisement  was  published  in  said  newspaper 
from  and  including  the  first  day  of  January,  1857,  to  and  including 
the  eighth  day  of  January,  1857. 

"  Dividend. — The  Paterson  and  Hudson  Railroad  have  declared 
a  dividend  of  four  and  one-half  per  cent.,  payable  at  the  Ohio  Life 
Insurance  and  Trust  Co.,  New  York,  on  the  3d  of  July.'' 

^Tiich  last  advertisement  was  published  on  the  2d,  3d,  4th,  6th, 
7th,  8th,  9th,  loth,  and  nth  days  of  July,  1857. 

On  or  about  the  twenty-fourth  day  of  August,  eighteen  hundred 
and  fifty-seven,  the  said  the  Ohio  Life  Insurance  and  Trust  Co. 
failed,  and  have  never  thereafter  resumed  payment. 

The  said  dividend,  made  payable  on  the  third  day  of  July,  eigh- 
teen hundred  and  fifty-seven,  was  duly  demanded  of  the  defend- 
ants by  the  plaintiffs  on  the  twenty-fourth  day  of  January,  eigh- 
teen hundred  and  fifty-eight. 
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And  the  said  dividend,  made  payable  as  aforesaid  on  the  fifth 
day  of  January,  eighteen  hundred  and  fifty-seven,  was  duly  de- 
manded of  the  defendants  by  the  plaintiffs  on  the  first  day  of 
April,  eighteen  hundred  and  fifty-nine.  Said  demands  were  made 
in  writing  before  the  commencement  of  this  suit,  and  payment  of 
the  said  dividends  was  refused. 

Besides  the  plaintiffs,  nearly  all  the  stockholders  of  the  said 
railroad  company  collected  the  said  dividends  of  January  and  July, 
1857,  ^t  t^c  office  of  the  Ohio  Life  Insurance  and  Trust  Co.  in 
New  York. 

Since  the  dividends  of  January  fifth  and  July  third,  eighteen 
hundred  and  fifty-seven,  dividends  have  been  regularly  declared 
by  the  defendants,  payable  in  January  and  July  of  each  year,  and 
the  plaintiffs  have  collected  and  received  the  dividends  last  re- 
ferred to  on  the  said  two  hundred  shares. 

The  plaintiffs  are  bankers,  being  partners  in  the  firm  of  James 
G.  King's  Sons,  and  do  business  in  the  city  of  New  York,  having 
their  place  of  business  at  No.  53  William  Street,  in  said  city,  and 
were  so  engaged  in  business  at  the  time  when  said  dividends  in 
question  were  made  payable,  and  have  continued  their  business 
in  the  same  place  down  to  the  rendition  of  the  verdict. 

On  the  fifth  day  of  July,  eighteen  hundred  and  fifty-five,  Archi- 
bald Gracie  King,  one  of  the  plaintiffs,  collected  the  dividends  on 
the  said  stock  made  payable  by  defendants  in  July  of  that  year, 
and  said  Archibald  Gracie  King,  in  the  month  of  January,  eighteen 
hundred  and  fifty-six,  collected  the  dividends  of  the  said  defend- 
ants payable  in  that  month. 

James  G.  King,  the  other  of  the  said  plaintiffs,  collected  the 
dividend  on  the  said  stock  declared  by  defendants  on  the  third  day 
of  July,  eighteen  hundred  and  fifty-six,  which  dividends  were 
made  payable  in  the  month  last  aforesaid. 

Prior  to  the  twelfth  of  June,  eighteen  hundred  and  fifty-six, 
Messrs.  Ketchum,  Rogers  &  Bennett,  partners  in  business 
in  the  city  of  New  York  as  bankers,  were  the  registers  of  the 
said  railroad  company,  and  paid  the  dividends  of  the  said  company 
at  the  city  of  New  York. 

But  whether  or  not,  upon  the  whole  matter  aforesaid,  by  the 
jurors  aforesaid,  in  form  aforesaid  found,  the  said  defendants  did 
promise  and  undertake  in  manner  and  form  aforesaid  the  jurors 
aforesaid  are  altogether  ignorant,  and  thereupon  pray  the  advice 
of  the  said  Supreme  Court,  before  the  aforesaid  justices  thereof, 
and  if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said 
court  that  the  said  defendants  did  promise  and  undertake  in  mafl^ 
ner  and  form  aforesaid,  then  the  jurors  aforesaid  upon  their  oath 
aforesaid  say  that  the  said  defendants  did  promise  and  undertake 
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in  manner  and  form  as  the  said  plaintiffs  have  within  thereof 
complained  against  them,  and  in  that  case  they  assess  the  damages 
of  the  said  plaintiffs,  by  reason  of  the  matters  aforesaid,  besides 
their  costs  and  charges  by  them  about  their  suit  in  that  behalf 
expended,  to  eight  hundred  and  eighty-one  dollars  and  sixty-seven 
cents,  and  those  costs  and  charges  to  six  cents. 

But  if  upon  the  whole  matter  aforesaid  it  shall  seem  to  the  said 
court  that  the  defendants  did  not  promise  and  undertake  in  manner 
and  form  within  mentioned,  then  the  jurors  aforesaid  upon  their 
cath  aforesaid  say  that  the  defendants  did  not  promise  and  under- 
take in  manner  and  form  as  they  have  within  in  pleading  alleged. 

Argued  before  Haines,  Van  Dyke,  and  Vredenburgh,  JJ. 

/.  W.  Scudder  for  plaintiffs. 

A.  S.  Pennington  for  defendants. 

Haines,  J.  It  is  a  clear  proposition  that  a  dividend  declared  of 
the  earnings  of  a  company  becomes  thereupon  the  individual  prop- 
erty of  the  stockholder,  to  be  received  by  him  on  demand.  It  is 
a  severance  from  the  common  fund  of  the  company  of  so  much 
for  the  use  and  benefit  of  each  corporator,  in  his  individual  right, 
which  may  be  demanded  by  him,  and  if  refused,  become  the  sub-  / 
ject  of  an  action  for  money  had  and  received  to  his  use. 

"  After  a  dividend  is  declared  each  party  entitled  has  a  right  in  \ 
severalty  to  his  particular  proportion.    The  interests  of  those  en- 
titled to  dividends  become  not  only  several  and  distinct,  but  posi- 
tively adverse  to  each  other,  so  that  one  cannot  be  said  to  represent 
the  others  as  to  the  dividends  declared."    Redfield  on  Railways, 

m  §10. 

This  must  be  so  of  necessity  as  the  only  means  of  enforcing  a 
right  to  his  share  of  the  profits. 

"  Each  stockholder,  as  to  his  share  of  the  profits  so  declared,  is  \ 
in  a  position  adverse  to  the  corporation,  as  such,  and  to  each  of  the 
ether  corporators,  and  hence  his  action  will  lie  after  demand  duly  ' 
made,"    Redfield  on  R.,  597,  pi.  5. 

In  Le  Roy  v.  The  Globe  Insurance  Co.,  2  Ed.  Chancery,  657, 
McCook,  V.  C,  held  that  a  dividend  declared  became  the  individ- 
ual right  of  the  stockholder,  and  that  its  appropriation  conferred 
upon  it  so  much  of  the  character  of  a  trust  fund  that  it  could  not 
be  devoted  to  other  objects,  and  he  directed  the  receivers  to  pay  it 
out  of  the  assets. 

This  case  is  in  equity,  but  it  settles  the  principle  of  severance  of 
the  dividend  from  the  common  fund,  and  of  its  thereby  becoming 
an  individual  right ;  and  if  that  is  the  true  principle  there  is  no 
necessity  of  resorting  to  a  court  of  equity  to  enforce  it. 

The  action  of  assumpsit  is  equitable  enough  to  meet  all  the  exi- 
gencies of  the  case. 
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The  same  principle  is  recognized  in  State  v,  Baltimore  &  Ohio 
R.  R.  Co.,  6  Gill  R.  363,  and  in  City  of  Ohio  v,  Toledo  R.  R.  Co., 
6  Ohio  R.  489. 

But  it  is  insisted  that  the  money  to  meet  these  dividends  was 

deposited  with  the  registers  of  the  company,  and  notice  thereof 

given,  and  that  the  loss  consequent  upon  the  failure  of  the  reg^s- 

I  ters  must  fall  upon  the  plaintiffs,  who  had  neglected  to  apply  in 

time  and  receive  the  amount  due  to  them. 

The  directors  are  the  agents  of  the  corporation,  and  in  their  offi- 
cial capacity  agents  of  the  stockholders  also.  They  alone  have  the 
power  to  declare  a  dividend  of  the  earnings  of  the  corporation. 
Until  it  is  so  declared  the  stockholder  has  no  certain  and  fixed 
individual  right. 

They  may  not  only  declare  the  amount  of  dividends,  but  also 
the  time  of  their  payment.  No  one  will  deny  their  right  to 
fix  the  time  of  payment  at  a  future  day,  so  that  it  be  reasonable 
and  in  good  faith;  and  they  have  the  like  power  to  appoint  a 
place  of  paymenj,  so  that  it  be  within  a  reasonably  convenient 
distance  from  their  place  of  business  or  from  that  of  the  stock- 
holders. 

Should  the  place  of  payment  be  so  remote  as  to  prejudice  the 
,  stockholders  it  may  suggest  some  fraudulent  design;  but  in  the 
absence  of  any  such  design  the  directors,  in  their  resolution  de- 
claring a  dividend,  may  impose  the  terms  of  the  payment  as  to  the 
time  and  place,  and  each  stockholder  who  would  claim  his  share 
,  of  the  dividend  must  claim  and  take  it  suh  modo. 

In  these  respects  the  directors  act  for  him  as  a  corporator  and 
as  his  agents,  and  their  acts  become  his,  and  as  such  corporator  he 
is  bound  by  what  they  do  in  declaring  the  amount  of  dividend  and 
time  and  place  of  payment. 

Hence  they  may  select  a  banking  house  of  good  credit  and  con- 
stitute it  their  registers,  and  may  lawfully  deposit  the  money  there, 
giving  notice  nevertheless  to  each  stockholder  of  such  deposit. 

If  after  due  notice  the  stockholder  neglects  to  draw  the  money 

.  within  a  reasonable  time,  and  a  loss  is  incurred  by  the  failure  of 

the  registers,  it  must  fall  upon  him  for  his  neglect;  and  then  he 

has  no  right  to  call  upon  the  other  stockholders  to  contribute  to 

.  reimburse  him  for  what  he  has  lost  by  his  own  negligence. 

If  the  company  had  deposited  the  money  in  a  bank  of  deposit, 
and  given  to  the  stockholder  a  check  for  the  amount,  and  he  had 
neglected  to  present  the  check  within  a  reasonable  time,  and  the 
bank  had  subsequently  failed,  there  would  be  no  question  but  that 
the  loss  must  isll  on  the  negligent  holder  of  the  check. 

The  deposit  in  a  banking  house  with  authority  to  receive  on  de- 
mand, and  signing  the  dividend  book,  which  is  but  a  mere  receipt. 
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\&  on  the  same  principle  with  the  check,  differing  only  in  this, 
that  the  possession  of  the  check  is  plenary  evidence  of  notice  of  the 
time  and  place  of  pa3mient.  If  that  difference  is  met  by  due  notice 
to  the  stockholder  it  is  in  substance  the  same. 

In  this  case  the  jury  have  found  that  notice  of  each  dividend 
and  its  place  of  payment  was  published  for  at  least  eight  days  in 
the  New  York  Times,  a  public  newspaper  circulating  extensively 
in  the  city  of  New  York ;  and  further,  that  the  plaintiffs  were 
bankers  in  the  city  of  New  York  and  in  the  immediate  vicinity  of 
the  branch  office  of  the  trust  company ;  and  further,  that  they  did 
not  ask  for  the  dividends,  although  the  registers  continued  .in 
business  and  in  good  credit  until  the  24th  day  of  August,  being 
more  than  six  months  after  the  first  dividend  was  declared,  and 
more  than  fifty  days  after  the  last. 

Advertisement  in  a  gazette  circulating  daily  in  the  vicinity  of 
men  of  business  is  presumptive  evidence  of  notice,  to  be  over- 
come nevertheless  by  positive  proof  to  the  contrary. 

The  affidavits  and  supplement  to  the  case,  agreed  upon  by  the 
parties,  show  that  neither  of  the  plaintiffs  ever  saw  the  adver- 
tisement, or  had  any  notice  or  knowledge  that  the  Ohio  Life  In- 
surance and  Trust  Co.  had  been  made  the  registers  of  the  defend- 
ants, or  that  the  money  to  pay  dividends  had  been  deposited  there, 
until  after  the  failure  of  that  company.  The  loss  cannot  there- 
fore be  attributed  to  the  negligence  of  the  plaintiffs.  They  are  not 
at  fault  for  not  demanding  payment  before  they  were  informed  of 
the  place  of  deposit. 

I  think  the  plaintiffs  are  entitled  to  judgment  on  the  verdict  for 
the  amount  of  damages  found,  with  costs. 

Van  Dyke,  J.  It  might  be  a  sufficient  answer  therefore  to  this 
defense  to  say  that  the  necessary  knowledge  is  not  in  any  way 
brought  home  to  the  plaintiffs.  But  suppose  they  did  know  it, 
were  they  legally  bound  to  go  to  this  agency  or  to  look  to  it  to 
get  their  money  ?*  And  could  the  company  compel  them  to  do  so  ? 
It  was  no  agency  of  theirs ;  they  had  nothing  to  do  with  its  selec- 
tion, and  never  consented  to  its  appointment.  They  may  have 
had  abundance  of  reasons  for  preferring  to  let  the  agency  alone, 
and  to  look  directly  to  the  company  for  their  money  at  some 
convenient  time,  and  the  company  had  no  power  to  prevent  them. 
With  the  company  they  had  a  right  to  wait  until  the  statute  might 
possibly  bar  the  claim,  and  they  could  not  be  compelled  by  the 
company,  without  their  consent  and  at  the  peril  of  losing  their 
claim,  to  present  it  at  any  other  place  short  of  that  time. 

If,  indeed,  the  plaintiff  had  gone  to  the  company,  and  had  taken 
its  check  on  its  agency  for  these  dividends,  and  had  then  held  it 

^Ofily  so  much  of  the  opinion  is  given  as  relates  to  this  question. — £d. 
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an  unreasonable  length  of  time,  during  which  the  agents  had 
failed  and  the  money  become  lost,  the  case  might  have  been  dif- 
ferent; but  in  such  case  two  important  facts  would  have  inter- 
.  vened :  First,  it  would  have  been  an  admission  of  notice  of  the 
agency  on  their  part ;  and  secondly,  it  would  have  been  an  assent 
on  their  part  to  the  agency,  and  an  agreement  to  some  extent  to 
look  to  them  for  pay,  and  besides,  the  question  of  the  due  present- 
ment of  a  check,  as  such,  might  have  been  raised ;  but  these  thing^s 
did  not  occur,  and  we  need  not  trouble  ourselves  with  their  consid- 
eration. 

We  come  back,  then,  to  a  few  plain  facts.  The  defendants  owed 
the  plaintiffs  money.  Without  their  knowledge  or  consent,  the 
defendants  placed  their  funds  in  the  hands  x>£a^ird  party  for  the 
purpose  of  paying  the  debt  without  giving  theplai^iffs  any 
notice  of  such  arrangement.  The  money  was  allowed  to  remain 
with  such  agents,  a  part  of  it  a  little  over  seven  months,  and  a  part 
of  it  a  little  over  one  month,  when  the  agents  failed  and  the  money 
was  lost,  and  the  question  is,  which  of  the  parties  is  to  lose  it  ?  As 
before  remarked,  they  were  not  the  agents  of  the  plaintiffs.  They 
were  not  selected  by  tTiem,  nor  with  thelFTcnowledge  or  consent, 
and  they  should  not  be  responsible  for  their  defalcations,  misfor- 
tunes, or  faults.  On  the  contrary,  they  were  the  agents  of  the 
defendants,  selected  by  them,  and  intrusted  by  them,  and  they 
only  must  sustain  the  loss  occasioned  by  their  failure. 

If  a  party  owes  me  money  he  cannot  compel  me  against  my  will 
to  recognize  another  person  as  my  debtor,  although  there  may  be 
money  in  his  hands  to  pay  me.  If  my  debtor  does  not  pay  me 
when  it  is  due,  I  can  sue  him  and  recover  it  without  regard  to  the 
person  whom  he  has  appointed  to  pay  me ;  and  if  such  agent  fails 
with  the  money  in  his  hands  it  is  the  loss  of  my  debtor,  and  not 
mine,  whether  the  time  be  long  or  short  that  the  money  has  been 
in  the  hands  of  such  agent,  and  whether  I  have  had  notice  of  it 
or  not. 

How  soon  after  a  dividend  is  made  payable  at  an  agency,  if  at 
all,  must  a  stockholder,  to  save  himself  from  risk,  go  and  demand 
it  ?  Has  the  law  settled  the  question  ?  Is  it  five  days,  thirty  days, 
three  months,  or  a  year  ?  Where  is  the  point  of  time  beyond  which 
he  dare  not  wait  ?    No  one  can  tell,  for  no  one  knows. 

In  the  case  before  us  the  money  was  all  the  time  within  the  con- 
trol of  the  defendants  themselves ;  they  could  have  withdrawn  it, 
.  and  repossessed  themselves  of  it  at  any  hour  if  it  were  not  safe, 
but  they  took  the  responsibility  of  leaving  it  where  they  had  taken 
the  responsibility  of  placing  it,  and  if  it  is  gone  it  is  their  loss,  and 
I  not  the  plaintiffs'. 

I  think,  therefore,  that  in  any  aspect  in  which  we  can  view  the 
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case  the  plaintiffs  are  entitled  to  a  verdict  for  the  amount  due 
them,  and  that  the  Circuit  Court  be  advised  accordingly. 

Vredenburgh,  J.  (dissenting).  This  is  a  suit  brought  by  the 
plaintiflFs  to  recover  the  sum  of  $850,  the  same  being  the  amount 
of  two  dividends  on  200  shares  of  the  stock  of  the  defendants  de- 
clared, respectively,  in  January  and  July,  1857. 

The  special  verdict  finds  that  the  dividends  were,  by  the  direc- 
tion of  the  defendants,  made  payable  at  the  branch  office  of  the 
Ohio  Life  Insurance  and  Trust  Co.  in  the  city  of  New  York,  and 
that  the  money  to  pay  the  said  dividends  was  deposited  in  said 
office  before  their  respective  days  of  payment,  and  there  ready 
to  be  paid  to  the  plaintiffs ;  that  the  said  trust  company  had  been 
appointed  register  of  the  defendants  to  transfer  stock  and  pay 
dividends ;  that  notice  of  the  said  dividends,  and  where  and  when 
payable,  had  been  advertised  in  a  daily  paper  in  said  city,  where 
the  said  plaintiffs  were  doing  business  as  bankers,  for  several  days 
before  and  after  the  days  of  pa3mient ;  that  the  plaintiffs  failed  to 
draw  their  dividends  until  the  21st  day  of  August,  1857,  when  the 
said  trust  company  failed. 

Do  these  facts  entitle  the  plaintiffs  to  recover  their  dividends  I 
from  the  defendants  in  an  action  of  assumpsit  ?  I 

The  first  question  presenting  itself  is,  what  was  the  effect  of 
the  declaration  of  the  dividends  and  placing  them  in  the  custody  of 
the  trust  company  ?  Did  it  make  the  corporation  a  debtor  to  that . 
amount  to  each  stockholder,  or  did  the  dividend,  as  a  chattel,  be-  j 
come  the  property  of  the  stockholder?  If  it  made  the  corpora- 
tion a  debtor,  then  it  could  only  be  solved  by  payment.  If  the 
dividend,  as  a  chattel,  became  the  property  of  the  stockholder 
then  the  corporation  was  only  liable  in  case  of  a  want  of  ordinary 
care. 

Until  the  dividend  is  declared  the  fund  belongs  solely  to  the 
corporation,  and  is  answerable  for  its  debts ;  but  a  dividend  is  sup- 
posed to  be  a  thing  done  that  the  profits  are  answerable  to.  in 
aaual  specie,  and  are  by  the  declaration  separated  from  the  cor- 
poration property,  and  declared  to  be  and  then  to  become  the  in- 
dividual  property  of  the  stockholder.  Neither  before  nor  after  the 
declaration  of  the  simple  fact  of  the  declaration  does  the  corpo- 
ration become  the  debtor  of  the  stockholder.  It  is  a  simple  dec- 
laration that  there  is  such  an  amount  of  chattels  in  their  hands,  or 
in  the  hands  of  their  officers,  which  the  stockholder  can  take 
if  and  when  he  sees  fit.  The  corporation  may  or  may  not  be  liable 
for  its  loss  by  its  own  carelessness  or  the  carelessness  of  its  offi- 
cers, but  in  its  keeping  they  are  only  bound  to  ordinary  diligence. 

Here  no  want  of  such  diligence  is  found  by  the  verdict.  It  is 
not  shown  but  that  the  deposit  when  made  with  the  trust  com- 
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pany  was  not  in  good  faith,  and  in  that  case  it  makes  no  differ- 
ence whether  it  was  lost  by  the  insolvency  of  the  trust  company 
or  whether  it  had  been  stolen  from  the  safe  of  the  defendants.     Le 
Roy  V.  The  Globe  Insurance  Co.,  2  Ed.  Ch.  R.  657. 
I  think  th^  special  case  shows  no  right  of  action  in  the  plaintiffs. 

> 

JAMES  B.  FORD  v.    THE  EASTHAMPTON  RUBBER 

THREAD  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Janu- 
ary 6,  1893. 

[Reported  in  158  Massachusetts  Reports  84.] 

Contract  for  money  had  and  received.    At  the  trial  in  the 
Superior  Court,  without  a  jury,  before  Aldrich,  J.,  there  was  evi- 
dence tending  to  show  that  the  plaintiff,  on  Jqne  16,  1891,  owned 
fifty-two  shares  of  the  capital  stock  of  the  defendant  company,  of 
the  par  value  of  $100  per  share;  that  on  that  day  the  directors 
y  passed  the  following  vote,  namely :  "  That  a  dividend  of  20  per/ 
{y^     cent,  be  paid  to  stockholders  of  this  date,  payable  Tuesday,  Jund 
.    /^'  23d,  1891 ; "  that  on  said  June  i6th  the  annual  meeting  of  stock-i 

)'^  holders  of  the  company  for  the  election  of  directors  was  held  im- 

mediately after  the  meeting  of  directors,  according  to  custom,  and 
duly  elected  five  directors,  as  provided  by  the  by-laws  of  the  com- 
pany, two  only  of  the  old  directors  being  re-elected,  and  no 
director  being  re-elected  who  voted  for  the  20  per  cent,  dividend, 
though  the  two  who  were  re-elected  were  present  at  the  meeting 
when  it  was  voted;  and  that  on  said  June  i6th,  as  soon  as  the 
stockholders'  meeting  adjourned,  the  directors  elected  and  re- 
elected thereat  met,  qualified,  organized  for  the  year,  and  passed 
the  following  votes :  "  That  the  vote  passed  by  the  directors  of 
^  ^  this  company  this  day  declaring  a  dividend  of  20  per  cent,  on  the 
capital  stock  of  the  company,  payable  Tuesday,  June  23d,  1891, 
be  reconsidered  and  rescinded;  the  same  is  hereby  rescinded. 
That  a  dividend  of  six  per  cent.,  payable  June  23d  instant  to 
stockholders  of  record  this  day,  be  declared  in  place  of  the  divi- 
dend voted  at  earlier  meeting  of  this  board  this  day."  It  also 
appeared  that  no  money  was  set  aside  or  provided  to  pay  said  divi- 
dend of  20  per  cent.,  but  the  company  had  ample  means  and  facili- 
ties for  paying  the  20  per  cent,  dividend;  that  always  before 
money  had  been  provided  to  pay  a  dividend  before  it  was  de- 
clared ;  that  money  to  pay  said  six  per  cent,  dividend  was  provided 
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after  the  meeting  and  before  said  23d  of  June  by  borrowing,  and  / 
the  same  was  set  aside  and  deposited  in  bank  therefor ;  that  the 
treasurer  sent  the  check  of  the  defendant  on  the  bank  where  the 
money  was  deposited  to  each  stockholder  oT  record  of  said  June 
i6th  to  pay  the  dividend  on  his  stock  at  six  per  cent.,  including  the 
plaintiff,  on  said  23d  June,  1891 ;  and  that  the  plaintiff  declined 
to  accept  the  check,  and  returned  the  money  to  the  treasurer.  It 
further  appeared  in  evidence  that  no  stockholder  of  the  defendant 
had  been  paid  the  20  per  cent,  dividend  for  June,  189 1 ;  that  a 
majority  of  the  stockholders  had  accepted  the  dividend  of  six  per 
cent,  paid  by  checks  as  aforesaid  on  June  23,  189 1,  in  full ;  that  the 
plaintiff,  by  his  attorney,  by  letter  of  June  30,  1891,  demanded 
payment  of  the  20  per  cent,  dividend  from  the  defendant;  and 
that  the  plaintiff  ma Je  no  objection  to  the  check  of  the  defendant 
sent  him  to  pay  the  dividend  of  June  16,  1891,  except  that  it  was 
for  a  dividend  of  six  per  cent  instead  of  20  per  cent. 

The  defendant  asked  the  court  to  rule  that  the  directors  elected 
on  June  16  had  a  right  on  that  day  to  rescind  the  vote  whereby 
the  20  per  cent,  dividend  was  declared  payable  at  a  future  day ; 
and  that  the  plaintiff  could  not  recover.  The  judge  declined  so 
to  rule,  ordered  judgment  for  the  plaintiff,  and  reported  the  case 
for  the  determination  of  this  court.  If  the  refusal  to  rule  and 
order  of  judgment  were  correct,  judgment  was  to  be  affirmed ; 
otherwise,  judgment  was  to  be  ordered  for  the  defendant. 

G,  M.  Stearns  for  the  plaintiff. 

IV.  C  Bassett  for  the  defendant. 

Field,  Ch.  J.     It  seems  to  be  settled  that,  when  a  dividend  has  > 
been  fully  declared,  the  corporation  thereby  manifests  its  intention 
that  the  amount  of  the  dividend  should  be  considered  as  having 
been  separated  from  the  other  property  of  the  corporation,  and  as 
having  become  the  individual  property  of  the  stockholders,  and 
that  therefore,  when  the  dividend  becomes  payable  according  to , 
the  terms  of  the  vote  declaring  it,  each  stockholder  has  a  right ! 
to  demand  payment  of  the  proportional  part  of  the  dividend  which  \ 
belongs  to  his  shares  of  stock,  and  to  sue  the  corporation  for  it,  i 
if  it  is  not  paid  on  demand.     In  some  cases  money  or  other  prpp-  ' 
crty  equal  to  the  whole  amount  of  the  dividend  declared  has  been 
specifically  set  apart  as  a  fund  appropriated  to  the  payment  of  the 
dindend,  and  the  stockholders  have  been  regarded  as  the  c est  11  is 
que  trust  of  this  fund,  each  entitled  to  his  share.    In  other  cases 
the  corporation  has  credited  the  stockholders  with  the  amount  of 
their  shares  of  the  dividend,  and  the  stockholders  have  assented 
to  this,  and  the  amount  so  credited  has  been  regarded  as  a  debt 
of  the  corporation  to  the  stockholders ;  or  the  corporation  has  paid 
to  some  of  the  stockholders  their  shares  of  the  dividend,  and  has 
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refused  to  pay  anything  to  the  others,  and  it  has  been  held  that 
the  corporation  must  pay  all  alike.  See  Beers  v.  Bridgeport  Spring 
Co.,  42  Conn.  17 ;  State  v,  Baltimore  &  Ohio  Railroad,  6  Gill,  363  ; 
King  V.  Paterson  &  Hudson  River  Railroad,  5  Dutch.  504 ;  Jer- 
main  v.  Lake  Shore  &  Michigan  Southern  Railway,  91  N.  Y.  483  ; 
Hopper  V,  Sage,  112  N.  Y.  530;  Jackson  v,  Newark  Plank  Road 
Co.,  2  Vroom,  277 ;  Wheeler  z/.  Northwestern  Sleigh  Co.,  39  Fed. 
Rep.  347.  When  a  dividend  has  been  declared  payable  at  a  defi- 
nite future  time,  but  no  fund  has  been  set  apart  for  the  payment 
of  the  dividend,  and  the  corporation  meanwhile  becomes  insol- 
vent, whether  the  stockholders  to  the  extent  of  their  proportions 
of  the  dividend  should  share  ratably  with  the  creditors  of  the 
corporation  in  its  property  has  not,  so  far  as  we  know,  been  re- 
cently considered,  but  the  decision  in  Lowene  v,  American  Ins. 
Co.,  6  Paige,  482,  is  that  they  should.  The  setting  apart  of  a 
fund  to  pay  a  dividend  has  been  held  to  give  a  Hen  upon  it  to  the 
stockholders,  which  they  can  enforce  to  the  exclusion  of  the  gen- 
eral creditors  of  the  corporation.  In  re  Le  Blanc,  14  Hun,  8,  and 
75  N.  Y.  598;  Le  Roy  ^^  Globe  Ins.  Co.,  2  Edw.  Ch.  657.  The 
English  Companies  Act,  1862  (25  &  26  Vict.  c.  89,  §  38,  cl.  7), 
provides  that  "  no  sum  due  to  any  member  of  a  comp&ny,  in  his 
character  of  a  member,  by  way  of  dividends,  profits  or  otherwise, 
shall  be  deemed  to  be  a  debt  of  the  company,  payable  to  such 
member  in  a  case  of  competition  between  himself  and  any  other 
creditor  not  being  a  member  of  the  company ;  but  any  such  sura 
may  be  taken  into  account,  for  the  purposes  of  the  final  adjust- 
ment of  the  rights  of  the  contributories  among  themselves." 
Upon  these  questions,  however,  we  desire  to  express  no  opinion. 
It  has  been  argued  that  there  is  no  consideration  for  the 
promise  of  a  corporation  to  pay  a  dividend  to  its  stockholders, 
l3Ut  we  think  that  the  doctrine  of  consideration  applicable  to  a 
simple  contract  between  persons  having  no  fiduciary  relations  to 
*  each  other  is  not  applicable  to  such  promise.  It  is  the  object  of  a 
private  business  corporation  to  make  money  for  its  stockholders, 
and,  under  our  laws,  it  is  ordinarily  the  duty  of  the  directors  from 
time  to  time  to  declare  dividends  out  of  the  net  earnings,  if  there 
are  any,  and  it  must  be  left  largely  to  the  discretion  of  the  direct- 
ors to  determine  when  and  for  how  much  such  dividends  should 
be  declared.  The  whole  property  of  the  corporation  is  held  on  a 
sort  of  trust  for  the  stockholders,  and  the  directors  are,  in  a  gen- 
eral sense,  the  managers ;  and  when  a  dividend  is  declared  by  the 
directors,  the  declaration  is  a  determination  by  a  body  authorized 
to  make  it  that  the  amount  of  the  dividend  should  be  taken  from 
the  property  of  the  corporation  and  paid  over  to  the  stockholders. 
The  cause  of  action  of  each  stockholder  against  the  corporation 


SEC.  1.]     FORD  V.  EASTHAMPTON  RUBBER  THREAD  CO.  I34I 

for  non-payment  of  the  dividend  does  not  arise  from  any  actual 
contract  between  the  corporation  and  its  stockholders,  but  from 
the  nature  of  the  organization,  and  the  relation  of  the  stockhold- 
ers to  the  corporation  and  its  property.  /Unless  the  rights  of  cred^^ 
itors  mtervene,  or  the  corporation  is  enjoined  from  paying  the 
dividend,  on  the  ground  that  the  dividend  has  not  been  earned, 
or  on  some  otlier  ground,  the  amount  of  the  dividend,  after  it  has 
been  declared  and  has  become  payable,  is  considered  as  property 
held  by  the  corporation  for  the  use  of  the  stockholders  individu-  ' 
ally,  and  the  stockholders  may  recover  their  shares,  as  money  or 
property  had  and  received  to  their  use.  We  have  been  able  to 
find  little  or  np  authority'gn'  the  precise  question  involved  in  this^ 
case,  namely^'hether,  after  a  dividend  has  been  duly  declaJreTby^ 
a  vote  of  the  directors,  but  payable  at  a  future  time,  the  vote  can 
be  rescinded  at  a  subsequent  meeting  of  the  directors,  held  before  |  ^"^ 
the  time  at  which  the  dividend  becomes  payable  according  to  the 
vote,  when  the  fact  that  a  dividend  has  been  declared  has  not  been 
made  public,  or  in  any  manner  communicated  to  the  stockholders, 
and  when  no  fund  has  been  set  apart  for  the  payment  of  the  divi- 
dend, i  On  principle,  we  do  not  see  why  the  directors  may  not  ' 
rescind  such  a  vote,  ""^**^  jhf  ^^r/^ntncfon^^c^  ^M(^  By  the 
vote  no  specflic  propertjTpassed  to  the  stockholders.  If  the  vote 
be  regarded  as  a  declaration  of  trust  in  favor  of  the  stockholders, 
it  could  be  revoked  before  it  was  communicated  to  them  or  any 
property  was  identified  and  set  aside  for  them.  Indeed,  cases 
may  easily  be  supposed  of  such  a  change  in  the  affairs  of  a  cor- 
poration, between  the  time  when  a  dividend  is  declared  and  the 
time  when  it  becomes  payable,  as  to  make  the  exercise  of  such  a 
power  by  the  directors  useful,  if  not  necessary,  for  the  successful 
continuance  of  the  business  of  the  corporation.  It  appears  in  the 
present  case  that  the  meeting  of  the  new  directors  at  which  the 
vote  was  rescinded  was  held  after  the  annual  meeting  of  the 
stockholders,  but  on  the  same  day  as  the  meeting  of  the  directors 
at  which  the  vote  was  passed,  which  was  held  just  before  the 
meeting  of  the  stockholders ;  and  that  at  the  meeting  pf  the  stock- 
holders "  the  president  did  not,  as  had  for  many  years  been  the 
custom,  announce  that  any  dividend  had  been  declared,  or  pro- 
mulgate the  same  to  the  stockholders ; "  and  it  does  not  appear 
that  any  of  the  stockholders,  except  the  directors,  knew  of  the 
original  vote,  or  that  any  of  the  stockholders  had  made  any  con-] 
tracts,  incurred  any  liability,  or  done  anything  relying  on  the  votci 
It  also  appears  that  no  fund  was  distinctly  set  apart  for  the  pay-] 
ment  of  the  dividend  before  the  vote  was  rescinded.  As  the 
passage  of  the  vote  did  not  constitute  an  actual  contract  of  the 
corporation  with  its  stockholders,  but  was  merely  a  mode  of  divid- 
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ing  the  earnings  of  the  property  of  the  corporation  among  the 
stockholders,  we  are  of  opinion  that  before  the  division  had  been 
actually  made,  and  before  the  position  of  the  stockholders  had 
been  changed  in  reliance  on  the  voter— certainly  before  the  passage 
of  the  vote  had  been  made  publiCr-QlL£ommunicated  to  the  stock- 
hoUlej:^ — ^it  was  within  the  power  of  the  directors,  at  a  meeting 
subsequent  to  that  at  which  the  vote  was  passed,  to  rescind  it.  In 
this  action  at  law,  we  cannot  supervise  the  exercise  of  this  power 
by  the  directors. 
Judgment  for  the  defendant. 


In  re  SEVERN  AND  WYE  AND  SEVERN  BRIDGE  RAIL- 
jo^^^o^^^       9  ^-/c-w4----    .  WAY  CO. 

"^  In  the  Supreme  Court  of  Judicature,  Chancery  Division, 

f^ ,  l^  March  9,  1896. 

[Reported  in  Law  Reports,  i  Chancery  (1896)  559.] 

The  Severn  and  Wye  Railway  and  Canal  Co.,  below  called 
"  the  original  company,"  was  incorporated  by  an  act  of  Parlia- 
ment passed  in  1809. 

William  Robbins  was,  prior  to  the  year  1812,  the  registered 
proprietor  to  ten  ordinary  shares  of  £50  each  in  the  original  com- 
pany, and  John  Sherborne  was  in  18 10  the  registered  proprietor 
of  ten  other  ordinary  shares  therein. 

In  its  early  days  the  original  company  was  prosperous,  and  paid 
considerable  dividends.  The  dividends  were  declared  half-yearly, 
and  made  payable  on  production  to  the  company's  bankers  of  a 
notice  or  dividend-warrant  issued  by  the  secretary  to  the  share- 
holders, and  on  the  applicant  signing  a  special  form  of  receipt. 

The  dividends  on  Robbins'  shares  from  October,  1832,  to  No- 
vember, 1873,  amounting  to  £753  14s.  3d,,  were  never  paid  or 
claimed.  After  November,  1873,  ^^  dividends  became  payable 
on  his  shares.  Sherborne  died  some  time  prior  to  August,  1834, 
when  probate  of  his  will  was  granted  to  John  Cheese,  his  execu- 
tor, and  the  dividends  on  his  shares  were  paid  to  him  or  his  exec- 
utor from  1810  to  April,  1855.  In  November,  1873,  dividends 
ceased  to  be  payable  on  these  shares,  but  up  to  that  time  the  un- 
paid dividends  on  these  shares  amounted  to  £349  45,  3d.  After 
April,  1855,  the  dividend  notices  or  warrants  were  regularly  issued 
to  Cheese,  but  were  sometimes  returned  through  the  dead-letter 
office,  and  the  dividends  were  never  claimed.    Cheese  afterward 
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died  and  William  Lee  became  the  legal  personal  representative 
of  Sherborne. 

In  1879,  the  original  company  and  the  Severn  Bridge  Railway 
Co.  were,  by  the  combined  effect  of  the  act  42  and  43  Vict.  c.  163 
and  a  certificate  of  the  Board  of  Trade,  amalgamated,  and  the 
two  companies  were  united  into  one  company  and  incorporated 
under  the  name  of  the  Severn  and  Wye  and  Severn  Bridge  Rail- 
way Co.,  below  called  "  the  new  company." 

In  pursuance  of  this  act  the  capital  of  each  of  the  amalgamated 
companies  was  kept  distinct  until  the  scheme  mentioned  below 
was  sanctioned. 

In  1885,  the  High  Court  of  Justice  sanctioned  a  scheme  under 
the  Railway  Companies  Act,  1867,  under  which  the  share  capital 
of  the  new  company  was  converted  into  preference  and  ordinary 
stock,  the  ordinary  stock  being  allotted  between  the  shareholders 
of  the  two  amalgamated  companies. 

By  the  Great  Western  and  Midland  Railway  Companies  (Sev- 
ern and  Wye  and  Severn  Bridge  Railway)  Act,  1894  (57  and  58 
Vict  c.  189),  it  was  enacted  (sec.  4)  that  the  affairs  of  the  new 
company  should  be  wound  up  in  the  same  manner  as  if  it  had  been 
a  company  registered  under  the  Companies  Acts,  1862  to  1890, 
and  had  on  the  day  of  the  passing  of  the  act  passed  a  special  reso- 
lution for  winding  up  voluntarily;  and  (sec.  5)  that  the  Great 
Western  and  Midland  Companies  should  pay  into  the  Bank  of 
England  certain  moneys  as  the  consideration  for  the  transfer  of 
the  undertaking  of  the  new  company,  which  (by  sec.  10)  was 
vested  in  the  two  purchasing  companies  jointly.  The  act  also 
provided  (sec.  6)  that  inter  alia  all  moneys  in  the  hands  of  the 
new  company  up  to  a  certain  date  should,  notwithstanding  the 
transfer  and  vesting  by  the  act  authorized,  remain  the  property 
of  the  new  company,  and  that  the  liquidators  should  collect  these 
moneys  and  hold  and  apply  the  same  as  part  of  the  assets  of  the 
new  company  subject  to  the  provisions  of  the  act;  and  (sec.  7) 
that  the  purchase-money  aforesaid  and  the  other  assets  of  the  new 
company  should  be  applied  by  the  liquidators  in  payment  of  cer- 
tain debenture  stock,  and  in  payment  and  discharge  of  ''  all  debts 
and  liabilities  "  of  the  new  company,  and  that  subject  as  aforesaid 
the  liquidators  should  distribute  the  same  among  the  preference 
and  ordinary  stockholders  of  the  new  company  in  the  proportions 
specified. 

Prior  to  the  amalgamation  the  dividends  appeared  in  a  dividend 
ledger  of  the  original  company,  and  this  practice  was  continued  in 
the  same  book  after  the  amalgamation  and  down  to  June  30,  1885, 
each  shareholder  having  an  account  in  the  ledger.  In  December, 
1885,  these  were  written  off  the  dividend  ledger  and  transferred 
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to  the  general  ledger  to  an  account  headed  "  Unpaid  dividends," 
the  whole  being  aggregated,  and  that  account  had  ever  since  re- 
mained in  the  general  ledger.  In  the  half-yearly  published  ac- 
counts down  to  June,  1885,  these  dividends  were  entered  under 
one  item  of  **  unpaid  dividends  and  interests,"  but  in  subsequent 
half-yearly  published  accounts  they  were  included  in  an  item 
called  "  sundry  outstanding  accounts."  The  company  had  in  some 
cases  paid  dividends  which  had  been  unclaimed  for  over  six  years. 

After  providing  for  the  payments  mentioned  in  sec.  7  of  the 
act  of  1894  the  liquidators  anticipated  that  they  would  have  a 
surplus  of  about  £2000  in  their  hands,  including  £1238  represent- 
ing unclaimed  dividends  declared  by  the  original  company  and 
'  accrued  before  March,  1878. 

The  liquidators  took  out  an  originating  summons  under  sec. 
138  of  the  Companies  Act,  1862,  for  the  determination  of  the  ques- 
tion whether  the  sums  of  £753  14?.  3d.  and  £349  ^.  3d.,  the  un- 
claimed dividends  on  the  stocks  held  by  Robbins  and  Sherborne 
respectively,  should  be  paid  to  their  legal  personaLcgpresentatives. 
or  whether  these  sums  should  be  treated  as  part  ofTRe  general 
assets  of  the  new  company  available  for  distribution  among  its 
j  preference  and  ordinary  stockholders. 

The  respondents  to  the  summons  were  (a) Josephine  Robbins 
and  E.  B.  Haygarth,  the  persons  entitled  to  take  out  representa- 
tion to  the  estate  of  W.  Robbins;  (b)  William  Lee,  the  legal  per- 
sonal representative  of  Sherborne,  and  (c)  the  Sharpness  New 
Docks  and  Gloucester  and  Birmingham  Navigation  Co.,  who  held 
and  were  representative  of  the  other  holders  of  preference  and 
ordinary  stock  in  the  new  company. 

The  summons  was  heard  before  Romer,  J.,  on  March  2,  1896. 

Frederic  Thompson  for  the  liquidators. 

IV,  M.  Cann  for  Sherborne's  legal  personal  representative. 

Romer,  J.  The  liquidators  have  raised,  as  they  were  entitled  to 
do,  the  defense  of  the  Statute  of  Limitations  in  answer  to  the 
claims  for  unpaid  dividends,  which  I  have  to  consider.  That  de- 
fense is,  in  my  opinion,  fa(taMp  the  claims.  The  dividends  in 
question  were  declared  and  became  payable  more  than  twenty 
years  before  the  present^claims  were  made,  and  constituted  debts 
due  to  the  shareholders  for  which  they  could  have  sued  at  law,  as 
was  pointed  out  by  Lindley,  L.  J.,  in  the  passage  in  his  treatise  on 
Company  Law,  p.  437,  which  was  cited  in  the  argument  before 
me.  Presumably,  therefore,  the  Statute  of  Limitations  began  to 
run  in  favor  of  the  company  from  the  time  the  dividends  became 
)   payable. 

But  the  claimants  contend  that  the  statute  never  began  to  run 
against  them,  on  two  grounds.    In  the  first  place,  they  contend 
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that  the  company  was  in  the  position  of  a  trustee  for  them  of  these 
dividends.  In  my  judgment,  tliis  was  nof  sof  The  declaration 
that  the  dividend  was  payable  did  not  make  the  company  a  trustee 
of  it  for  the  shareholders.  Nor  did  the  company  or  its  successor, 
the  amalgamated  company  constituted  by  the  act  of  1879,  ^^er 
constitute  itself  a  trustee.  In  the  books  of  the  two  companies  an 
account  was  kept  as  of  a  liability  in  respect  of  the  unclaimed  divi- 
dends. But  the  entry  in  the  books  of  a  debtor  of  a  liability  to  a 
creditor  does  not  constitute  the  debtorj  trustee  of  the  amount  of 
that  liability  for  the  creditor.  There  was  no  setting  apart  of  any 
specialjart  of  the  assets  of  the  companies  as  being  or  repre- 
senting  these  dividends,  nor  was  any  notice  given  to  the  share- 
holders, or  any  step  taken  by  the  companies,  which,  so  far  as  I  can 
see,  could  be  treated  as  putting  the  companies  in  the  position  of 
trustees  or  as  preventing  the  Statute  of  Limitations  from  running 
in  their  favor. 

In  the  next  place,  the  claimants  contend  that  the  statute  did  not 
ran,  on  the  ground  that  the  shareholders  and  the  company  were  in 
the  position  of  partners,  or  in  an  analogous  position.  In  my  opin- 
ion that  contention  is  untenable.  Nor  can  I  see  that  the  reasons 
upon  which  the  rule  is  founded,  that  the  Statute  of  Limitations 
does  not  run  in  respect  of  a  clahn^  between  partners  during  the 
continuance  of  the  partnership,  apply  to  a  claim  for  unpaid  divi- 
dends between  a  shareholder  of  an  incorporated  company  and  the 
company.  The  case  of  Penny  v.  Pickwick,  16  Beav.  246,  relied  on 
by  the  claimants,  was  one  of  a  simple  partnership  which  Lord 
(then  Sir  John)  Romilly  held  under  the  circumstances  was  a  con- 
tinuing partnership.  In  the  case  of  Barton  v.  North  Staffordshire 
Ry.  Co.,  38  Ch.  D.  458,  Lord  Justice  (then  Mr.  Justice)  Kay  de- 
cided that  where  persons  entitled  as  stockholders  in  a  railway 
company  were  suing  to  establish  their  position  as  such,  their  cause 
of  action  only  arose  when  the  company  first  refused  to  treat  them 
as  stockholders,  and  that  the  Statute  of  Limitations  did  not  com- 
mence to  run  before  that  refusal.  He  did  not  say  that  the 
case  was,  in  fact,  analogous  to  a  claim  between  partners,  but  only 
that,  if  the  analogy  were  applicable,  it  would  support  his  view, 
because  the  statute  only  runs  against  a  partner  from  the  time  of 
his  exclusion. 

N^or  is  the  claimant's  contention  supported  by  the  fact  that,  for 
niany  purposes,  the  directors  of  the  company  are  held  to  be  in  a 
fiduciary  position  with  regard  to  their  shareholders  as  shown  by 
the  cases,  referred  to  by  the  claimants,  of  Gouraud  v,  Edison 
Gower  Bell  Telephone  Co.  of  Europe,  57  L.  J.  Ch.  498,  and  hi  re 
Lands  Allotment  Co.  (1894),  i  Ch.  616.  For  these  reasons,  in 
my  opinion,  the  claims  fail.    I  should  add  that,  though  I  cannot 
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find  any  decision  of  the  English  courts  on  the  point  I  have  had  to 
consider,  the  view  I  am  taking  was  expressed  in  the  Irish  Court  of 
Appeals  by  Christian,  L.  J.,  in  the  case  of  Smith  v.  Cork  &  Bandon 
Ry  Co.,  I.  R.  5  Eq.  65,  75. 

Solicitors  for  the  liquidator:  Field,  Roscoe  &  Co.,  for  James 
Wintle  &  Son,  Newham. 

Solicitors  for  Sharpness  Co. :  Peacock  &  Goddard,  for  Haines 
&  Sumner,  Gloucester. 

Solicitors  for  Robbins'  representatives:  Janson,  Cobb  &  Co., 
for  Hay  garth  &  Lawrence,  Cirencester. 

Solicitor  for  Sherborne's  representative :  Arthur  Cheese. 


ARTHUR   W.   DENNIS   v.   JOSLIN    MANUFACTURIXG 

CO.  et  al 

In  the  Appellate  Division  of  the  Supreme  Court  of  Rhode 

Island,  December  30,  1896. 

[Reported  in  19  Rhode  Island  Reports  666.] 

Bill  in  equity  for  an  injunction.  Heard  on  pleadings  and 
proofs. 

Stiness,  J.  This  bill  was  filed  to  enjoin  the  defendant  com- 
pany from  selling  stock  belonging  to  the  complainant  to  satisfy  a 
debt  alleged  to  be  due  from  him  to  the  company. 

The  bill  alleges  that  the  three  stockholders,  composing  the 
company  at  the  time,  had  agreed  that  each  might  withdraw  money 
from  the  profits  of  the  company  to  be  oflfset  by  a  dividend,  to  be 
declared  at  the  following  annual  meeting,  sufficient  to  cover  the 
amounts  withdrawn,  in  proportion  to  the  stock  owned  by  each, 
[  and  that  at  the  annual  meeting  in  July,  1894,  a  dividend  was  so 
voted.  The  stockholders  withdrew  certain  sums,  and  the  amount 
withdrawn  by  the  complainant  constitutes  the  debt  in  question. 
The  records  of  the  company  shqwjiQ  vote  declaring  a  dividend, 
but,  on  the  contrary,  show  an  account  of  advances  made  to  the 
stockholders.  The  complainant  seeks  to  prove  the  vote  declaring 
a  dividend,  by  parol.  The  respondents,  denying  the  dividend  and 
relying  upon  fHe  records,  object  to  parol  testimony  to  vary  or 
supplement  the  records. 

It  is  undoubtedly  true,  as  a  general  rule,  that  the  best  evidence 
of  the  votes  of  a  corporation  is  the  recorded  action  of  its  stock- 
holders or  officers,  although  they  are  not  conclusive  evidence 
against  a  stranger  or  against  a  stockholder  in  an  individual  trans- 
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action  between  him  and  the  corporation.  6  Thomp.  Corp.  §§ 
773^  7734»  7739>  7740»  ^ind  cases  cited.  But  the  claim  here  set 
up  by  the  complainant  is  not  an  individual  claim,  but  one  in 
privity  with  the  corporation  and  the  other  stockholders.  The 
declaration  of  a  dividend  is  one  of  the  most  important  acts  of  a 
corporation.  It  is  a  disposition^ro^Jon/o  of  its  property.  It 
clearly  implies  corporate  actTSnforfiat^  effect.  It  is  action  of  such 
a  character  that  it  ought  to  appear  upon  the  books  of  the  company. 
A  corporation  is  not  a  copartnership,  where  members  can  make  an 
agreement  between  themselves  informally,  but  it  must  act  as  a 
corporate  body ;  and  as  corporations  are  now  so  numerous  in  all 
branched  of  business  we  deem  it  to  be  highly  important  to  require 
regularity  and  certainty  in  their  proceedings,  so  far  as  mu'jual 
rights  of  stockholders  are  concerned.  If  the  complainant  is  en- 
titled to  a  dividend  the  other  stockholders  are  also  entitled,  and 
their  right  ought  to  be  as  plain  as  his.  But  suppose  that  we 
should  admit  parol  evidence  and  that,  two  of  the  three  stockhold* 
ers  testifying  to  a  dividend  and  the  third  denying  it,  the  court 
should  sustain  the  complainant's  claim  in  this  case.  They  would 
get  the  benefit  of  a  dividend  as  an  offset  to  their  account.  Sup- 
pose, also,  that  the  third  stockholder,  having  drawn  nothing, 
should  sue  for  his  dividend,  and,  confronted  by  his  testimony  in 
this  case,  or  unable  to  procure  witnesses,  a  jury  should  believe 
that  no  dividend  was  made.  He  would  get  nothing.  Two  stock- 
holders would  receive  a  dividend  and  the  third  would  not,  and 
money  would  be  taken  from  a  company  for  a  dividend  when  its 
records  failed  to  show  that  one  had  been  declared.  The  possi- 
bility of  such  a  result  shows  the  unfitness  of  a  rule  allowing  parol 
evidence  asJto  a  dividend.  It  is  no  hardship  on  a  stockholder  to 
refuse  it,  for  his  remedy  is  both  simple  and  ample.  He  can  take 
steps  to  correct  the  record,  first  in  the  corporation  itself,  by  calling 
attention  to  the  error  that  it  may  be  corrected,  or,  where  this  will 
not  avail,  by  mandamus  to  compel  the  secretary  to  do  his  duty  as 
a  recorder,  or  by  a  bill  to  correct  the  record.  We  confess,  with 
some  surprise,  that  we  find  no  authority  for  either  of  these  reme- 
dies: but  we  see  no  reason  why  mandamus  should  not  apply  to 
a  case  like  this,  as  well  as  to  the  numerous  cases  of  failure  to  per- 
form ministerial  duties,  in  which  it  has  been  so  frequently  al- 
lowed. See  Angell  &  Ames  on  Corp.,  loth  ed.,  §  707.  Cases  of 
errors  in  records  must  often  have  arisen,  and  probably  the  reason 
^'hy  we  find  no  report  of  such  cases  lies  in  the  fact  that  ordinarily 
a  majority  which  has  the  power  to  pass  a  vote  also  has  the  power 
to  correct  the  record  when  there  is  an  error.  Without  intend- 
ing, therefore,  to  lay  down  a  rule  beyond  the  case  before  us,  we 
decide  that  where,  as  in  the  matter  of  a  dividend,  members  of  a 
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corporation  have  a  common  interest  and  right  by  virtue  of  action 
taken,  the  record  should  show  what  the  corporation  did,  and  in 
case  of  error  the  remedy  should  be  by  a  proceeding  to  correct  the 
record  itself,  rather  than  by  parol  evidence  in  collateral  suits, 
wKTch  would  be  liable  to  different  results. 

It  follows  that  the  parol  evidence  offered  in  this  case  to  show 
that  a  dividend  was  voted  as  an  offset  to  advances  is  inadmis- 
sible. 

James  M.  Ripley  and  John  D.  Thurston  for  complainant. 

William  G.  Roelker  for  respondents. 


Section  II. — Rights  of  Preferred  Stockholders. 

ST.  JOHN  V,  ERIE  RAILWAY  CO. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1874. 

[Reported  in  22  Wallace  136.] 

Appeal  from  the  Circuit  Court  for  the  Southern  District  ot 
New  York.    The  case  was  thus : 

By  an  act  of  the  legislature  of  New  York  of  the  24th  of  April, 
1832,  a  corporation  known  as  the  New  York  &  Erie  Railroad  Co. 
was  created.  The  road  which  the  company  built  extended  from 
Piermont,  a  town  on  the  west  side  of  the  Hudson,  some  sixty 
miles  north  of  New  York,  and  just  above  the  line  which  divides 
the  State  there  from  New  Jersey,  to  Dunkirk  on  Lake  Erie.  To 
reach  Piermont  from  the  city  of  New  York  by  rail,  the  company 
ferried  its  passengers  and  freight  across  the  Hudson  to  Jersey 
City,  opposite  to  New  York,  and  carried  them  from  its  depot 
there  northward  alongside  of  the  Hudson,  upon  roads  in  New 
Jersey  which  it  rented. 

The  company  had  also  other  rented  roads. 

The  money  put  into  the  road  as  capital  stock  being  insufficient 
to  complete  it  and  carry  it  on,  it  issued  five  successive  sets  of 
bonds,  amounting  in  the  aggregate  to  $20^000,000.  Tlie  first  set 
was  secured  by  a  lien  upon  the  road  given  by  statute.  The 
other  sets  were  secured  by  mortgages,  according  to  the  order 
of  their  issue.  It  also  issued  bonds,  not  thus  secured,  to  the 
amount  of  $7,000,000.  In  1859  t^^  company  became  bankrupt. 
Proceedings  in  foreclosure  were  instituted  to  enforce  the  last  two 
mortgages,  and  a  receiver  was  appointed. 
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In  this  State  of  things,  on  the  22d  of  Otober,  1859,  the  share- 
holders and  creditors  of  the  company  entered  into  an  amicable 
agreement  providing  for  the  adjustment  of  its  liabilities.  In  pur- 
suance of  this  agreement  all  the  property  and  effects  of  the  com^ 
pany,  including  the  then  existing  leases  of  the  roads  rented,  were 
sold  under  a  decree  in  the  foreclosure  suits,  and  bought  in  by  trus- 
tees for  the  benefit  of  the  parties  in  interest,  pursuant  to  a  clause 
in  the  agreement.  A  new  corporation,  under  the  name  of  the 
Erie  Railway  Co.,  was  organized,  pursuant  to  acts  of  the  legisla- 
ture of  New  York  of  the  4th  of  April,  i860,  April  2,  1861,  and 
March  28th,  1862,  and  all  the  property  of  the  old  company  bought 
by  the  trustees  was  transferred  to  it,  subject,  however,  to  all  the 
liens  and  incumbrances  upon  it  which  subsisted  before  the  fore- 
closure and  sale.  The  agreement  above  mentioned  of  the  22d  of 
October,  1859,  was  incorporated  into  the  decree  of  sale,  and  was 
realized  and  sanctioned  by  the  several  acts  of  the  legislature 
under  which  the  new  corporation  was  organized.  It  was  also 
made  a  part  of  the  articles  of  association  or  charter  of  that  com- 
pany. Its  obligatory  effect  in  this  case  was  not  questioned.  The 
third  article  declared: 

"  The  capital  stock  of  said  company  is  divided  into  common 
capital  stock  and  preferred  capital  stock.  The  whole  amount  of 
said  common  stock  of  said  company  is  115,000  shares,  each  of 
the  par  value  of  $100,  being  in  amount  equal  to  the  outstanding 
capital  stock  of  the  New  York  &  Erie  Railroad  Co.  The  whole 
amount  of  the  preferred  capital  stock  of  said  company  is  to  be 
equal  to  the  amount  of  the  total  unsecured  and  judgment  debt 
of  the  New  York  &  Erie  Railroad  Co.^  with  interest  thereon  as 
provided  by  the  contract  referred  to  in  said  acts,  and  by  the  pro- 
vision of  the  said  act,  passed  April  2d,  1861,  when  ascertained 
pursuant  to  the  provisions  of  said  act." 
The  fifth  article  of  the  agreement  was  as  follows : 
"  Such  of  us  as  are  holders  of  the  convertible  sinking  fund  and 
other  unsecured  bonds  of  said  company  hereby  agree  to  exchange 
our  respective  bonds  for  preferred  stock  of  like  amount  with  the 
principal  of  our  bonds,  with  coupons  now  overdue,  and  for  two 
years  in  advance  added,  and  to  deposit  our  bonds  with  said  trus- 
tees to  be  so  exchanged,  receiving  therefor  receipts.  Such  pre- 
ferred stock  is  to  be  entitled  to  preferred  dividends  out  of  the  n^t 
earnings  (if  earned  in  the  current  year,  but  not  otherwise),  not  to 
exceed  7  per  cent,  in  any  one  year,  payable  semiannually,  after 
payment  of  mortgage  interest  and  delayed  coupons  in  full." 
The  act  of  April  2d,  1861,  in  its  fourth  section,  thus  enacted : 
"  Section  4.  Said  preferred  stock  shall  be  entitled  to  preferred 
dividends  out  of  the  net  earnings  of  said  road  if  earned  in  the 
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current  year,  but  not  otherwise,  not  to  exceed  seven  per  cent,  in 
any  one  year,  payable  semiannually,  after  payment  of  mortgage 
interest  and  delayed  coupons  in  full.  And  the  holders  thereof 
may  vote  personally  or  by  proxy  at  all  meetings  of  the  corpora- 
tion, in  the  same  manner  as  the  holders  of  common  stock,  but  not 
otherwise."  — 

Inr  virtue  of  these  arrangements,  one  St  John  became  the 
holder  of  three  hundred  shares  of  the  preferred  stock. 

After  the  issuing  of  the  preferred  stock  the  new  company  took 
leases  of  several  additional  roads,  some  of  which  proved  profitable 
and  others  not  so;  and  borrowed  £1,000,000,  for  which  it  gave 
sterling  bonds  bearing  interest  at  the  rate  of  six  per  cent,  per  an- 
num, payable  in  gold.  The  money  was  borrowed  for  the  repair 
and  equipment  of  the  roads  of  the  company,  and  was  expended 
accordingly. 

The  company  paid  the  "  delayed  coupons  "  and  a  dividend  of 
five  per  cent,  on  all  the  preferred  stock  for  the  year  1863,  and 
seven  per  cent,  annually  thereafter  until  the  year  1868;  but  after 
that  time  paid  nothing  upon  that  stock.  On  the  contrary,  it  paid, 
in  preference,  the  rents  on  the  leases,  the  new  as  well  as  the  old. 
and  the  interest  on  £1,000,000  sterling  loan,  as  well  as  on  the  old 
secured  $20,000,000. 

The  net  earnings  of  the  company  during  the  year  1868,  after 
deducting  the  interest  paid  on  the  mortgage  debts  existing  when 
the  preferred  stock  was  issued,  were  so  inconsiderable  that  pay- 
ment of  all  the  rents  and  of  interest  on  the  sterling  bonds  absorbed 
more  than  all  of  them.  If  no  rents  and  no  interest  upon  the  ster- 
ling bonds  had  been  paid  during  that  year,  there  would  have  been 
more  than  enough  of  the  net  earnings  left  to  pay  the  dividends 
claimed  by  the  complainant.  If  no  interest  had  been  paid  on  the 
sterling  bonds,  and  no  rents  under  the  leases  made  since  the 
preferred  stock  was  issued,  there  would  have  been  enough  re- 
maining to  have  paid  a  small  part  of  the  dividends ;  but  no  part 
of  such  dividends  could  have  been  paid  without  leaving  unpaid 
some  part  of  the  interest  upon  the  sterling  bonds  and  of  the  rents 
under  the  leases  made  since  the  preferred  stock  was  issued. 

To  explain  the  matter  by  figures — 

The  rents  payable  for  the  old  leases,  assumed  in  1862. .  $372,000 

"               "            "       new  leases  made  after  1862  376,000 
Interest,  etc.,  payable  on  the  £1,000,000  sterling  gold 

bonds  388,500 

$1,136,500 

The  net  earnings  for  1868  of  the  main  road  and  of 

all  the  rented  roads  after  deducting  interest  ($1,286,- 

000)  on  the  old,  that  is  to  say  the  secured,  bond,  was  f68o,ooo 

The  preferred  stock,  both  in  1862  and  1869,  was  about  $8,536,000 
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In  the  keeping  of  the  accounts  of  the  compjj^ny,  the  leased 
roads  were  treated  as  part  of  the  whole  road.  No  separate  ac- 
counts of  each  were  kept.  Coal  traffic,  however,  passing  over  one 
of  them,  taken  after  1862,  was  stated  to  be  very  profitable. 

In  this  state  of  things  St.  John  filed  in  1869  a  bill  in  the  court 
below  against  the  company,  asserting  that  he  was  entitled  to  have 
full  dividends  paid  to  him  before  any  part  of  the  net  earnings 
were  applied  in  payment_of  the  interest  on  the  sterling  bonds  and 
the  rents  under  the  leases  of  roads  after  1862  to  the  new  corpora- 
tion. His  position  was  that  his  rights  were  to  be  determined  by 
the  state  of  things  which  existed  when  his  stock  was  issued,  and 
that  they  were  not  affected  by  the  leases  taken  and  the  bonds 
issued  by  the  company  afterward. 

The  company,  on  the  other  hand,  insisted  that  this  interest  and 
the  rents  of  all  the  leases  were  necessarily  to  be  first  fully  paid. 

The  court  below  was  of  the  company's  view,  and  dismissed  the 
bill.     St.  John  took  this  appeal. 
D.  B.  Eaton  for  the  appellant. 
W.  W.  McFarland,  contra,  for  the  company. 
SwAYNE,  J.,  delivered  the  opinion  of  the  court. 
The  question  presented  in  the  present  case  depends  for  its 
solution  wholly  upon  the  construction  given  to  the  fifth  clause  of 
the  agreement  of  1859,  ^md  the  fourth  section  of  the  act  of  1861. 
They  are  identical  in  effect  as  regards  the  point  to  be  considered. 
The  original  takers  of  the  preferred   stock   were   creditors. 
They  abandoned  that  position  and  became  stockholders.     They 
thereupon  ceased  to  be  the  former,  and  can  only  be  regarded  as 
the  latter.     They  surrendered  their  debts  and  received  in  return 
stock  of  the  same  amount,  which  gave  them  a  chance  for  annual 
dividends  of  seven  per  cent.,  and  a  voice  by  voting  in  the  choice 
of  those  by  whom  the  affairs  of  the  company  were  to  be  adminis- 
tered.   What  they  were  to  receive  was  not  interest,  but  dividends ; 
and  they  were  to  receive  them  in  priority  to  the  holders  of  the 
common  stock.     The  latter  could  receive  nothing  until  the  for- 
mer "were  satisfied.     The  maximum  payable  on  the  preferred 
stock  was  specified.     It  might  be  less,  or  nothing.     It  could  not 
be  more.     The  amount  subject  to  the  limit  prescribed  depended 
wholly  upon  the  residue  of  the  net  earnings  applicable  in  that 
way.    The  language  employed  is  apt  to  express  the  relation  of 
stockholders.     None  to  express  the  relation  of  creditors  is  found 
in  the  instrument ;  and  there  is  nothing  from  which  the  intent  to 
continue  that  relation  any  longer  can  be  inferred.     If  the  mort- 
gages were  foreclosed  and  there  were  a  surplus  left  insufficient 
to  satisfy  the  general  creditors,  it  is  quite  clear  that  the  holders 
of  the  preferred  stock  could  have  no  right  to  share  in  the  fund. 
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The  dividends  were  to  be  paid  after  the  mortgage-interest  and 
delayed  coupons  were  paid  in  full. 

This  clause  was  inserted  doubtless  out  of  abundant  caution, 
to  prevent  the  possibility  of  a  claim  being  set  up  to  the  prejudice 
of  the  holders  of  the  mortgage  securities.  Whether  the  restric- 
tion was  necessary,  for  that  purpose,  we  need  not  consider.  The 
preferred  dividends  were  to^jpaid  out  of  "  thejiet  earnings  of 
the  road."  The  lexical  definitioTi  of  net  is  ^'  clear  of  all  charges 
anH'deductions." — Webster.  "  That  which  remains  after  the  de- 
duction of  all  charges  or  outlay,  as  net  profit." — Worcester.  The 
popular  acceptation  of  tlie  term  is  the  same.  There  is  no  contro- 
versy between  the  parties  on  this  subject.  Such  net  earnings 
must  have  been  earned  in  "  the  current  year."  There  are  these 
four  specific  limitations.  There  are  no  others.  It  is  not  said 
that  the  preferred  dividends  shall  be  paid  next  after  the  mortgage 
interest  and  delayed  coupons,  nor  after,  nor  pro  rata  with  any- 
thing else,  nor  before  anything  else  except  dividends  upon  the 
common  stock.  Beyond  the  four  restrictions  named,  the  matter 
is  left  to  be  regelated  wholly  by  the  principles  of  law  and  the  dis- 
cretion of  the  company.  Suppose  in  this  case  the  holders  of  cou- 
pons of  the  sterling  bonds  and  the  holders  of  preferred  stock 
claimed  paj'ment  at  the  same  time  and  the  fund  was  insufficient  to 
meet  both  demands,  can  it  be  doubted  that  the  rights  of  the  cred- 
itor would  be  held  paramount  to  those  of  the  shareholder,  and  that 
the  interest  must  be  fully  satisfied  before  a  dividend  could  be 
paid?  The  plainest  principles  of  reason  and  justice  as  well  as 
the  law  would  require  this  result.  A  question  is  raised  as  to  the 
source  to  which  the  phrase  "  net  earnings  of  the  road  "  refers. 
The  term  road  is  used  as  an  appellative,  and  was  clearly  intended 
to  include  the  principal  road  and  all  its  adjuncts.  The  complain- 
ant insists  that  the  "  net  earnings  "  must  be  the  net  earnings  of 
1  things  as  they  were  when  the  preferred  stock  was  issued.  We 
find  nothing  in  the  case,  express  or  implied,  to  warrant  this  view. 
At  the  time  referred  to  the  company  held  certain  leases.  If  it  was 
deemed  best,  and  was  found  practicable,  could  not  the  company 
have  rid  itself  of  them?  If  the  complainant's  view  be  correct, 
this  could  not  be  done,  at  any  rate  not  without  the  consent  of  the 
preferred  stockholders.  So  if  the  company  deemed  it  proper  to 
take  leases  of  other  roads,  in  addition  to  those  previously  held,  or 
in  place  of  them,  what  was  there  to  prevent  it?  Upon  what 
ground  can  it  be  claimed  that  the  category  "  net  earnings  of  the 
road  "  was  not  intended  to  embrace  the  net  earnings  of  all  the 
business  of  the  company  for  the  time  being,  whether  done  upon 
one  or  manv  roads  ? 

m 

There  is  nothing  in  the  agreement  or  the  statute,  and  we  are 
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aware  of  no  legal  principle  which  would  authorize  the  stockhold- 
ers in  question  to  analyze  the  business,  select  out  a  part  of  it,  and 
to  say  that  the  net  earnings  specified  must  be  a  predicate  of  that 
part,  and  of  none  other.  The  company  had  a  right  to  conduct 
its  operations,  in  good  faith,  as  it  might  see  fit ;  and  it  was  from 
ihem  and  all  of  them  that  the  materials  for  the  computations 
of  earnings  were  to  be  derived. 

The  only  qualification  prescribed  in  this  connection  is  not  as  to 
the  scope,  means  or  elements  of  the  business,  but  is  one  in  point 
of  time.  The  net  earnings  from  which  the  preferred  dividends 
were  to  be  paid  must  have  been  earned  "  in  the  current  year." 
Whether  the  business  of  such  year  were  large  or  small,  or  of  what 
it  consisted,  is  immaterial.  The  corporation  never  agreed  to  be 
limited  in  the  exercise  of  its  faculties  and  franchises,  and  the  com- 
plainant must  abide  the  result.  If  errors  were  committed,  and  a 
loss  ensued,  a  court  of  equity  cannot  relieve  him.  It  is  one  of  the 
chances  of  the  enterprise  in  which  he  embarked. 

The  business  of  the  road  was  a  unit.  If  it  had  been  disinte- 
grated as  proposed  by  the  complainant,  we  apprehend  it  would 
have  been  found  that  the  correlations  of  the  main  stem  and  the 
branches  were  such,  and  that  the  expenses  and  charges  incident 
to  the  entire  business  and  those  of  the  several  parts  were  so  inter- 
woven and  blended,  that  an  accurate  ascertainment  of  the  net 
profit  of  the  main  line  and  any  of  the  auxiliaries,  taken  separately 
from  the  rest,  would  have  been  impracticable.  An  ancillary  road 
may  be  short  and  yield  but  little  income,  yet  by  reason  of  its  reach- 
ing to  coal  fields  or  from  other  local  causes,  its  contributions  to 
other  roads  of  the  series  may  be  very  large  and  profitable. 
Whether  in  this  case  the  partial  computation  insisted  upon  could 
or  could  not  have  been  made,  the  process  was  one  upon  which 
the  company  was  neither  bound  nor  had  the  right  to  enter. 

We  hold  that  the  computation  by  the  company  for  the  year  1868 
was  made  upon  the  proper  basis,  and  that  the  complainant  is  con- 
cluded by  It.  We  are  of  the  opinion  that  the  rents  for  that  year, 
accruing  under  leases  taken  by  the  company  after  the  issuing  of 
the  preferred  stock,  and  the  interest  upon  the  sterling  bonds  for 
that  year  were  properly  paid,  and  that  there  were  no  net  earnings 
earned  in  that  year  which  could  be  properly  applied  in  payment 
of  preferred  dividend^  These  views  are  fatal  to  the  complain- 
ant's case.  We  have  carefully  examined  all  the  authorities  re- 
ferred to  by  his  learned  counsel.  None  of  them  is  in  hostility 
to  the  conclusions  at  which  we  have  arrived. 

Decree  affirmed. 
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GEORGE  LOCKHART  v.  JOHN  VAN  ALSTYNE. 
In  the  Supreme  Court  of  Michigan,  January  12,  1875. 

[Reported  in  31  Michigan  Reports  76.] 

Error  to  Superior  Court  of  Detroit. 

Ward  &  Palmer  and  Alfred  Russell  for  plaintiff  in  error. 

5".  r.  Douglass  and  G.  V,  N,  Lothrop  for  defendant  in  error. 

CooLEY,  J.  The  plaintiff  seeks  to  recover  of  the  defendant  a 
sum  alleged  to  be  owing  to  the  plaintiff  by  the  Wyandotte  Agri- 
cultural Works,  and  for  which  it  is  claimed  the  defendant  is  liable 
in  consequence  of  the  failure  of  the  officers  of  that  corporation,  of 
whom  he  was  one,  to  make  and  file  the  official  reports  required  by 
law.  A  recovery  is  resisted  on  several  grounds,  but  as  the  ques- 
tion of  corporate  indebtedness  seems  first  in  ooint  of  order,  we 
shall  consider  it  first. 

The  supposed  liability  arises  upon  a  certificate  of  stock  issued 
by  the  officers  of  the  corporation  in  accordance  with  a  vote  of  the 
board  of  directors,  of  which  the  following  is  a  copy :  "  Resolved, 
that  the  company  issue  thirty-six  thousand  dollars  of  preferred 
capital  stock,  upon  which  a  semiannual  dividend  of  five  per  cent., 
payable  upon  the  first  days  of  March  and  September  in  each  year, 
shall  be  guaranteed  by  the  company ;  the  first  semiannual  dividend 
payable  on  the  first  day  of  September,  1872.  And  the  holders  of 
any  such  preferred  stock  shall  have  the  privilege,  for  one  year 
after  the  first  day  of  March,  1872,  of  exchanging  the  same,  if  they 
desire,  for  the  common  stock  of  the  company." 

The  certificates  of  stock  issued  under  this  resolution  were  in  all 
respects  in  the  usual  form,  but  the  following  endorsement  was  made 
upon  them :  "  Full  paid  stock ;  5  per  cent,  semiannual  dividend 
guaranteed  from  Sep.  i,  1872.  Elisha  Mix,  Sec'y  and  TreasV." 
The  plaintiff  became  the  purchaser  of  certificates  representing 
$2000  of  stock,  upon  which  the  company  paid  two  semiannual 
dividends,  but  has  failed  to  pay  any  more ;  and  it  is  conceded  that 
those  which  were  paid  were  not  and  could  not  be  paid  from  prof- 
its, because  there  have  been  no  profits  since  the  certificates  were 
issued ;  and  the  corporation  has  now  ceased  to  carry  on  the  busi- 
ness for  which  it  was  organized. 

The  statute  which  the  plaintiff  relies  upon  is  sec.  1821  of  Comp. 
L.  of  1857,  which,  on  the  neglect  or  refusal  of  the  directors  of 
manufacturing  companies  to  comply  with  certain  provisions  of  law 
regarding  the  filing  of  their  articles  of  association,  and  of  annual 
reports  showing  their  financial  condition,  declares  that  such  di- 
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rectors  **  shall  be  jointly  and  severally  liable  in  an  action  founded 
on  this  statute,  for  all  the  debts  of  such  corporation  contracted 
during  the  period  of  such  neglect  or  refusal."  This  statute,  it  will 
be  perceived,  only  makes  the  directors  personally  liable  for  "debts." 
Liabilities  of  a  company  which  may  give  causes  of  action  against 
it  and  result  in  judgments  are  not  within  the  statute  unless  they 
constitute  present  debts.  A  debt  is  that  which  one  person  is  bound 
to  pay  to  another,  either  presently  or  at  some  future  period :  some- 
thing which  may  be  the  subject  of  a  suit  as  a  debt,  and  not  some- 
thing to  which  the  party  may  be  entitled  as  damages  in  conse- 
quence of  a  failure  to  perform  a  duty  or  keep  an  engagement.  A 
right  to  a  dividend  from  the  profits  of  a  corporation  is  no  debt 
until  the  dividend  is  declared.  Until  that  time  the  dividend  is 
only  something  that  may  possibly  come  into  existence,  but  the  obli- 
gation on  the  part  of  the  corporation  to  declare  it  cannot  be  treated 
as  the  dividend  itself.  In  re  London  India  Rubber  Co.,  Law  Rep. 
5  Eq.  Cases,  525,  526.  This  seems  to  be  conceded  by  counsel  for 
the  plaintiff,  who  insist  that  the  guaranty  in  this  case  is  not  of  divi- 
dends to  be  made  necessarily  of  profits,  but  of  dividends  to  be  made 
from  some  sum  which  the  corporation  undertakes  to  set  apart  for 
the  purpose,  and  which,  if  there  are  no  profits  for  the  purpose, 
there  is  an  absolute  and  unqualified  obligation  to  pay  from  some 
other  source.  In  other  words,  that  the  word  "  dividend  "  means 
only  something  to  be  divided ;  and  to  the  persons  who  are  to  par- 
ticipate in  the  division  it  is  immaterial  whence  it  comes,  so  that 
the  fund  be  actually  provided,  and  payment  made  in  pursuance 
of  the  obligation. 

We  are  referred  to  no  authority  in  which  the  word  dividend 
has  been  interpreted  in  accordance  with  this  view,  nor  are  we 
aware  that  it  is  used  in  this  sense  among  business  men.    A  divi- 
dend to  the  stockholders  of  a  corporation,  when  spoken  of  in  ref- 
erence to  an  existing  organization  engaged  in  the  transaction  of 
business,  and  not  of  one  being  closed  up  and  dissolved,  is  always, 
so  far  as  we  are  aware,  understood  as  a  fund  which  the  corpora- 
tion sets  apart  from  its  profits  to  be  divided  among  its  members. 
A  corporation  of  which  it  is  said  that  it  is  making  an  annual  divi- 
dend of  ten  per  cent,  upon  its  stock,  is  supposed  to  be  a  prosperous 
corporation,  because  its  gains  leave  it  this  clear  annual  percentage, 
which  it  can  pay  over  without  impairing  its  capital.    A  dividend 
among  preference  stockholders  exclusively  is  understood  to  im- 
ply that  the  sum  divided  has  been  realized  as  profits,  though  the 
earnings  do  not  yield  a  dividend  to  the  stockholders  in  general. 
We  hazard  nothing  in  saying  that  this  is  the  primary  and  universal 
understanding  of  a  dividend  on  stock,  except  when  made  use  of 
in  respect  to  a  final  closing  up  and  distribution  of  assets  on  the  oc- 
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currence  of  insolvency  or  in  view  of  a  dissolution.  This  is  mani- 
festly the  view  of  the  court  in  Stevens  v.  South  Devon  Railway 
Co.,  9  Hare,  312 ;  Henry  v.  Great  Northern  Railway  Co.,  i  De  Gex 
&  Jones,  605 ;  Taft  v,  Hartford,  P.  &  F.  Railroad  Co.,  8  R.  I.  310 ; 
and  in  every  other  case  in  which  we  have  found  the  word  em- 
ployed in  any  connection  corresponding  to  that  in  which  it  is  made 
use  of  here. 

The  difficulty  in  this  case  springs  from  the  fact  that  in  the  case 
of  this  corporation  there  are  no  profits  from  which  a  dividend 
can  be  made.  The  question  arises,  in  view  of  that  fact,  whether 
the  guaranty  becomes  wholly  inoperative  for  want  of  something 
to  which  it  is  applicable,  or  whether  on  the  other  hand  it  can  be 
understood  as  binding  the  corporation  to  make  payment  of  the 
dividend  in  any  contingency,  and  to  respond  in  damages  to  an 
equivalent  amount  in  case  of  failure.  The  latter  is  the  theory  of 
the  present  suit — the  plaintiff  reading  the  guaranty  as  a  promise  in 
perpetuity  to  pay  a  semiannual  dividend  of  five  per  cent,  to  the 
preference  stockholders,  profits  or  no  profits ;  in  other  words,  to 
pay  it  from  profits  if  any  there  are,  but  if  not,  then  from  whatever 
assets  or  means  the  corporation  may  possess,  so  long  as  anything 
shall  remain  to  pay  with. 

If  this  be  the  correct  view  to  take  of  the  guaranty,  it  involves 
some  results  which  will  certainly  be  extraordinary.  Whatever 
shall  be  the  construction  of  this  instrument,  it  will  still  remain  true 
that  a  dividend,  as  generally  understood,  and  as  the  public  will 
understand  it,  is  a  sum  which  can  be  divided  among  stockholders 
without  touching  the  capital  stock.  The  declaration  of  a  dividend 
is  a  most  emphatic  assertion  that  the  corporation  is  in  condition 
to  make  a  division  of  profits,  and  is  consequently  enjoying  some 
degree  of  prosperity.  So  generally  is  this  understood  that  the 
making  of  a  dividend  when  the  capital  must  be  encroached  upon 
for  the  purpose  is  looked  upon  as  highly  discreditable,  if  not  ab- 
solutely dishonest  and  fraudulent,  as  involving  an  assertion  of 
prosperity  which,  under  such  circumstances,  would  be  deceptive, 
and  tending  to  give  to  the  corporation  a  credit  to  which  it  is  not  en- 
titled. The  corporation  which  should  make  such  a  dividend  would, 
when  the  facts  became  known,  be  condemned  by  the  public  senti- 
ment, and  the  officers  who  should  participate  would  be  looked  upon 
as  wanting  in  that  business  integrity  which  is  essential  to  entitle 
them  to  public  confidence.  So  forcibly  has  this  been  felt  that  the 
legislature  in  providing  for  the  formation  of  corporations  has,  in 
some  cases,  imposed  penalties  upon  the  corporate  officers  who  par- 
ticipate in  making  dividends  when  the  corporation  is  not  in  con- 
dition to  warrant  it ;  and  this  legislation  is  only  an  expression  of 
the  public  sentiment,  which  condemns  such  action  as  unwise  and 
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misleading,  and  every  way  impolitic.  And  the  impolicy  is  only 
emphasized  and  made  the  more  distinct  and  manifest  by  the  cir- 
cumstances which  surround  this  case. 

For  here  the  preference  stock  upon  which  the  dividends  were  to 
be  paid  was  issued  for  the  purpose  of  strengthening  the  corpora- 
tion, and  giving  it  the  necessary  means  to  put  itself  on  a  footing 
of  success.    Indeed,  the  issue  of  such  stock  can  very  seldom  be 
justified,  except  to  strengthen  the  corporate  standing,  or  to  en- 
large the  corporate  means  and  business.    The  issue  is  usually  made 
when  the  corporation  has  reached  a  crisis  in  its  affairs,  and  the 
corporators  are  unable  or  unwilling  to  put  more  means  at  risk  in 
the  business,  but  are  nevertheless  disposed  to  give  to  those  who 
will  do  so  a  first  participation  in  any  profits  which  the  increased 
means  will  enable  them  to  make.    The  contracts  made  under  such 
circumstances,  usually  in  express  terms  confine  the  advantages  of 
the  new  stockholders  to  this  preference ;  and  thus  confined,  there 
can  be  no  reasonable  objection  to  them,  if  they  are  entered  into 
with  full  knowledge  on  the  part  of  all  concerned.    But  the  guar- 
anty in  this  case  is  understood  to  go  farther,  and  not  only  give  a 
preference  in  the  division  of  profits,  but  to  entitle  the  holder  to 
such  an  apportionment  of  the  assets  of  the  corporation  from  year 
to  year,  when  there  are  no  profits,  as  may  eventually  consume  the 
whole,  leaving  the  other  stockholders  nothing.    It  is  not  a  mere 
preference  that  is  given  to  the  holders  under  this  construction ;  it 
is  a  preference  with  a  perpetual  promise  to  pay  the  largest  interest 
permitted  by  law  on  the  sum  invested  by  them,  profits  or  no  prof- 
its; so  that  the  holders  have  at  the  same  time  all  the  advantages 
of  stockholders  and  of  creditors,  while  their  associates  are  post- 
poned as  stockholders,  and,  considered  as  representing  the  debtor 
corporation,  they  are  deprived  by  the  very  contract  itself  of  any 
reasonable  probability  of  restoring  the  standing  and  strength  of 
the  corporation  when  once  it  shall  have  ceased  to  be  steadily  and 
continuously  prosperous.     For  an  agreement  to  pay  semiannual 
dividends  from  earnings  when  there  are  any,  and  from  capital 
when  there  are  not,  is  only  a  new  form  of  the  undertaking  by 
which  the  debtor  is  to  pay  from  his  profits  if  the  ship  comes  in,  and 
from  the  pound  of  flesh  if  it  does  not,  every  dividend  from  the 
capital  being  an  attack  upon  the  very  life  of  the  corporation,  before 
which,  under  ordinary  circumstances,  it  must  inevitably  and  speed- 
ily give  way.    And  thus  the  contract,  the  only  justification  for 
which  is  the  strengthening  of  the  corporation,  is  found  to  con- 
tain within  itself  a  provision  which,  except  in  the  event  of  steady 
prosperity,  must  inevitably  tend  to  its  weakening,  and  almost  cer- 
tainly to  its  destruction. 
It  may  be  well  also  to  consider  what  would  be  the  position  of 
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the  two  classes  of  stockholders — ^the  common  and  the  preferred — 
with  reference  to  the  corporate  management  and  business.  Both, 
without  doubt,  have  an  equal  right  to  participate  in  management, 
and  officers  may  be  chosen  indifferently  from  either.  Either  class 
may  be  the  larger,  and  by  a  combination  of  its  members  may 
secure  control.  Now,  the  earning  of  a  dividend  in  any  business 
depends  more  or  less  on  many  external  circumstances— on  the  gen- 
eral state  of  trade  in  the  country,  competition  in  the  particular 
business,  the  condition  of  crops,  accidents  of  fire  and  flood,  new 
inventions  affecting  the  use  or  the  profitableness  of  machinery  em- 
ployed or  fabrics  produced,  the  dishonesty  or  carelessness  of  sub- 
ordinates, and  a  thousand  other  circumstances  which  may  seri- 
ously affect  earnings,  but  against  which  care  and  foresight  can  but 
imperfectly  provide.  But  perhaps  more  than  on  all  these  circum- 
stances, a  dividend  will  depend  on  the  good  judgment,  fidelity  and 
integrity  of  the  managing  parties ;  and  the  officers  of  a  corpora- 
tion who  ag^ee  on  its  behalf  to  earn  and  pay  one  can  only  be  un- 
derstood as  undertaking  for  whatever  good  judgment,  integrity 
and  fidelity  can  accomplish.  In  this  view  the  contract  in  question 
can  only  be  regarded,  on  the  plaintiff's  own  construction,  as  a  con- 
tract of  guaranty  that  the  integrity  and  good  management  of  the 
officers  shall  produce  the  dividends.  But  suppose  those  officers  to 
be — as  they  well  may  be — ^the  preference  stockholders  themselves ; 
then  we  have  the  corporation  guaranteeing  to  them  their  own  in- 
tegrity and  good  management,  and  promising  to  make  up  to  them 
from  its  capital  whatever  in  expected  results  that  management 
may  fail  to  realize. 

But  these  are  not  the  only  anomalous  results  that  may  flow 
from  such  a  construction.  To  the  sucess  of  a  corporation  it  is 
important,  if  not  essential,  that  there  should  be  substantial  har- 
mony of  interests  among  the  corporators.  Such  harmony  may 
exist  among  common  and  preference  stockholders  if  the  preference 
extends  only  to  a  division  of  profits,  but  when  it  goes  farther  it 
disappears  and  antagonism  necessarily  comes  in.  A  preferred 
stockholder  who  is  entitled  to  his  dividend  in  perpetuity  is  inter- 
ested in  keeping  a  failing  concern  in  existence  until  his  dividends 
can  wholly  exhaust  its  means.  A  common  stockholder  is  inter- 
ested in  bringing  about  a  dissolution,  because,  when  that  takes 
place,  the  dividends  will  cease,  the  assets  must  be  divided,  and  he 
may  have  a  share.  The  whole  capital  and  assets  of  the  concern 
may  consequently  be  at  issue  between  these  classes  in  the  corp)o- 
rate  elections ;  the  one  class  anxious  to  put  an  end  to  the  corpora- 
tion, because  only  in  that  event  can  they  have  anything  to  with- 
draw, while  the  other  are  concerned  if  possible  to  keep  its  means 
locked  up  where  they  are,  though  they  may  have  wholly  ceased 
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to  accomplish  the  ends  of  the  corporate  existence,  because  in  that 
way  they  may  at  length  absorb  the  whole.  It  may  safely  be  as- 
serted that  legislation  would  never  purposely  have  placed  corpo- 
rators in  such  anomalous  relations.  And  it  is  certain  that  public 
policy  is  opposed  to  any  tying  up  of  capital  where  it  has  ceased  to 
be  productive,  in  order  that  debts  may  accrue  to  absorb  it.  More- 
over, the  very  statement  of  the  effect  of  dissolution  of  the  corpo- 
ration upon  this  guaranty  shows  how  inaccurate  it  must  be  to 
speak  of  the  obligation  created  by  it  as  constituting  a  "  debt."  A 
debt  is  the  same,  whether  the  debtor  lives  or  dies,  though  in  the 
latter  contingency  nothing  may  be  realized ;  but  here,  in  the  event 
of  corporate  dissolution,  nothing  is  received  by  the  supposed  cred- 
itor, and  nothing  is  due  him. 

A  contract  the  necessary  construction  of  which  would  be  that 
on  which  the  plaintiff  relies,  and  which  would  lead  or  tend  tp 
the  consequences  pointed  out — ^which  would  require  dividends 
when  honesty  and  good  faith  to  the  public  would  forbid  and  pub- 
lic opinion  condemn  them,  which  would  antagonize  the  positions 
of  different  classes  of  men  engaged  in  the  same  joint  undertaking, 
and  preclude  harmony  of  action  and  union  oif  effort,  precisely 
under  those  circumstances  when  harmony  and  union  would  be 
most  essential,  under  which  the  corporation  making  it  must  almost 
inevitably  be  destroyed  unless  it  should  enjoy  continuous  pros- 
perity, and  which,  under  some  circumstances,  would  make  one 
class  of  persons  having  a  voice  in  the  control  and  management  of 
the  corporation  interested  in  so  controlling  its  means  as  to  keep 
ihcm  as  long  as  possible  in  an  unproductive  condition,  until  by  a 
slow  process  they  can  absorb  them  to  the  prejudice  of  their  asso- 
ciates— ^must  necessarily  be  opposed  to  public  policy  and  void.  And 
a  contract  which  will  bear  any  other  reasonable  construction  could 
not,  consistently  with  the  rules  of  law,  and  with  regard  to  what 
must  be  deemed  the  intent  of  the  parties,  that  their  contract  should 
be  just,  reasonable,  and  beneficial,  have  this  construction  put 
upon  it 

We  think  the  guaranty  here  in  question  will  bear  the  construc- 
tion that  the  preference  stockholders  shall  be  entitled  to  five  per 
cent  semiannual  dividends  when  there  are  profits  to  pay  them, 
and  not  otherwise.  Probably  if  profits  were  not  realized  to  the 
necessary  amount  in  any  one  year,  they  would  be  entitled,  when 
they  were  realized,  to  have  all  arrears  made  up.  Henry  v.  Great 
Xor.  Railway  Co.,  i  De  Gex  &  Jones,  635 ;  Taft  v.  Hartford,  etc.. 
Railroad  Co.,  8  R.  I.  334.  This,  we  think,  is  what  would  be  the 
g^eneral  understanding  of  such  a  guaranty,  and  this  is  as  far  as  the 
law  would  permit  a  corporation  to  go  in  guaranteeing  dividends  to 
its  own  members ;  and  to  this  extent  no  rule  of  good  faith  or  of 
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public  policy  is  in  the  way.  An  individual  holding  and  selling 
stock  might  g^ve  a  broader  guaranty,  but  that  has  nothing  to  do 
with  the  questions  arising  upon  this  instrument. 

There  are  two  branches  to  the  plaintiff's  argument:  the  other 
being  that  if  the  guaranty  is  void  as  opposed  to  public  policy,  or  if 
there  was  any  defect  of  authority  in  the  directors  of  the  company 
issuing  the  preference  stock  without  a  previous  assent  of  stock- 
holders, then  the  money  paid  by  the  plaintiff  to  the  company  for 
the  stock  is  money  which  the  company  received  to  his  use,  and 
which  therefore  he  may  recover  in  this  action.  Upon  this  it  is 
sufficient  to  remark  that  the  guaranty  properly  construed  is  not 
void,  but  unobjectionable,  and  that  if  there  was  any  defect  in 
power  in  the  directors  to  issue  the  stock,  the  corporation  is  not 
shown  to  have  raised  any  question  on  the  subject ;  and  the  recogni- 
tion of  the  stock  at  the  meetings  of  the  corporation  is  fully  shown. 

The  ruling  of  the  court  below  appears  to  us  correct,  and  the 
judgment  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 
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In  the  High  Court  of  Justice,  Chancery  Division,  November 

j6,  1880. 

[Reported  in  Law  Reports,  16  Chancery  Division  344.] 

The  defendants,  the  London  Tramways  Co.,  Limited,  were  in- 
corporated in  1870,  under  the  Companies  Acts,  1862  and  1867, 
with  a  capital  of  £250,000,  in  25,000  shares  of  iio  each.  The 
whole  of  the  capital  had  been  issued  and  was  fully  paid  up. 

In  1874,  in  pursuance  of  a  power  contained  in  their  articles  of 
association,  the  company  passed  a  special  resolution  increasing 
their  capital  "  by  the  issue  of  8000  shares  of  iio  each,  bearing  a 
preferential  dividend  of  6  per  cent,  per  annum  over  the  present 
shares  of  the  company  dependent  upon  the  profits  of  the  particular 
year  only." 

In  accordance  with  that  resolution  8000  preference  shares  of 
iio  each  were  duly  issued  and  became  fully  paid  up.  The  plain- 
tiff was  the  registered  holder  of  100  of  such  shares. 

The  plaintiff,  who  sued  on  behalf  of  himself  and  all  other  the 
preference  shareholders  of  the  company,  alleged  in  his  statement 
of  claim  that  in  the  half  year  ending  the  30th  of  June,  1878,  the 
company  earned  profits  sufficient  for  the  payment  of  a  dividend  at 
the  rate  of  3  per  cent,  per  annum  both  on  the  preference  and  or- 
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dinary  shares,  which  dividend  was  accordingly  duly  paid ;  that  in 
the  half-year  ending  the  31st  of  December,  1878,  the  company 
earned  further  profits  sufficient  for  payment  of  a  dividend  at  the 
rate  of  3  per  cent,  upon  the  preference  shares,  and  at  the  rate  of 
6  per  cent,  per  annum  on  the  ordinary  shares,  and  that  by  a  resolu- 
tion passed  at  a  general  meeting  of  the  company,  held  on  the  20th 
of  February,  1879,  such  dividend  was  duly  declared  and  became 
payable  to  the  plaintiff  and  other  holders  of  preference  shares; 
that  the  company,  however,  refused  to  pay  such  dividend  to  the 
plaintiff  or  any  of  the  other  holders  of  preference  shares,  and 
that  the  sum  of  £30  was  now  due  to  the  plaintiff  in  respect  of  such 
dividend  on  the  100  preference  shares ;  that  during  the  year  ending 
the  31st  of  December,  1879,  the  company  earned  profits  much 
more  than  sufficient  for  payment  of  a  dividend  at  the  rate  of  6  per 
cent,  per  annum  upon  the  preference  shares,  but  that  the  company 
had  not  paid  and  refused  to  pay,  either  to  the  plaintiff  or  to  any 
other  holders  of  preference  shares,  any  dividend  whatever  for  that 
year:  that  the  company's  tramways  and  works  were  in  a  state  of 
efSciency  and  good  working  order,  and  that  no  expenditure  beyond 
the  expense  occasioned  by  ordinary  wear  and  tear  was  required. 

The  plaintiiT  claimed  (among  other  things)  a  declaration  that 
be  and  all  the  other  preference  shareholders  were  entitled  to  a 
dividend  on  their  shares  at  the  rate  of  3  per  cent,  per  annum  for 
the  year  ending  the  31st  of  December,  1878,  and  a  dividend  on 
their  shares  at  the  rate  of  6  per  cent,  per  annum  for  the  year  end- 
ing the  31st  of  December,  1879;  payment  to  the  plaintiff  of  the 
sums  of  £30  and  £60,  being  the  amounts  due  to  him  in  respect  of 
such  dividend  for  the  years  ending  the  31st  of  December,  1878, 
and  the  31st  of  December,  1879,  respectively;  an  account  of  the 
profits  made  by  the  company  during  the  same  years  respectively, 
and  payment  to  the  plaintiff  of  such  dividend  on  his  preference 
shares  as  upon  taking  such  account  the  court  should  consider  him 
entitled  to. 

In  their  statement  of  defense  the  company  alleged  that  they  had 
only  recently  ascertained  that  from  the  year  1871  down  to  the  end 
of  the  year  1878  their  accounts,  which  were  rendered  half  yearly, 
had  been  kept  in  an  improper  and  misleading  manner,  no  proper 
or  sufficient  sums  ever  having  been  expended  and  proper  allow- 
ance made  for  the  maintenance,  repairs,  depreciation,  and  renewals 
of  the  tramways,  rolling-stock,  and  other  property  of  the  company, 
and  that  the  amounts  from  time  to  time  actually  charged  against 
revenue  in  respect  of  such  maintenance,  repairs,  depreciation,  and 
renewals  were  grossly  inadequate,  and  far  below  what  ought 
properly  to  have  been  so  charged. 

The  defense  then  proceeded  to  state  that  from  the  year  1871  to 
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the  year  1877,  inclusive,  the  company  had,  in  ignorance  of  their 
true  financial  position,  paid  large  sums  to  the  shareholders  by  way 
of  dividend,  without  charging,  as  they  should  have  done,  in  each 
year  a  proper  proportional  amount  against  revenue  for  mainte- 
nance, repairs,  depreciation,  and  renewals;  and  it  appeared  that 
if  this  proportional  yearly  charge  had  been  made  the  balance  of 
revenue  or  "  net  profit "  in  each  year  available  for  a  dividend 
would  have  been  comparatively  small. 

The  defense  then  stated  that  the  company's  accounts  for  the 
year  1878  purported  to  show  a  net  balance  of  profits  for  that  year 
of  £21,178  ictf.  rod.;  but  that  (paragraph  20)  "  if  a  proportionate 
amount  had  been  charged  against  the  revenue  for  the  year  1878 
for  such  maintenance,  repairs,  depreciation,  and  renewals  as  afore- 
said, the  accounts  would  have  shown,  as  the  fact  was,  that  there 
was  a  balance  of  revenue,  and  in  that  sense  a  net  profit  in  that  year 
of  only  £14,932  " ;  that  on  the  faith  of  the  said  accounts,  and  being 
ignorant  of  their  true  financial  position,  the  company  paid  the 
dividend  for  the  half  year  ending  the  30th  of  June,  1878,  both  on 
the  preference  and  ordinary  shares,  and  on  the  20th  of  February, 
1879,  passed  a  resolution  declaring  the  further  dividend  for  the 
half-year  ending  the  31st  of  December,  1878,  on  both  the  prefer- 
ence and  ordinary  shares. 

Shortly  after  the  passing  of  the  last-mentioned  resolution,  and 
before  any  dividend  was  paid  under  it,  one  William  Davison,  on 
behalf  of  himself  and  all  other  the  shareholders  of  the  company, 
brought  an  action  (Davison  v.  Gillies)  which,  as  amended,  was 
against  the  directors  of  the  company  and  the  company  itself,  for 
(among  other  things)  an  injunction  to  restrain  the  defendants  in 
that  action  from  applying  any  part  of  the  assets  of  the  company 
which  represented  capital,  or  ought  to  be  retained  to  represent  cap- 
ital, in  the  payment  of  dividends,  and  from  submitting  to  the 
shareholders  of  the  company  any  resolution  to  confirm  or  permit 
the  payment  of  dividends  out  of  capital;  and  upon  motion^  His 
Lordship  granted  an  injunction  restraining  the  defendants  from 
authorizing  or  making  any  payment  to  the  ordinary  shareholders 

^  Davison  v.  Gillies. 

This  was  a  motion  by  the  plaintiff,  William  Davison,  suing  on  behalf 
of  himself  and  all  other  shareholders  of  the  London  Tramways  Co..  Lim- 
ited, and  the  company,  for  an  injunction  to  restrain  the  defendants,  the 
directors  of  the  company,  from  applying  any  part  of  the  assets  of  the 
company  which  represented  capital,  or  ought  to  be  retained  to  represent 
capital,  in  the  payment  of  dividends  on  the  shares  in  the  company,  and 
from  submitting  to  the  shareholders  any  resolution  to  confirm  or  permit 
the  payment  of  dividends  out  of  capital,  or  summoning  any  meeting  for 
the  purpose  of  authorizing  payment  of  dividends,  without  first  fully  and 
properly  disclosing  to  all  the  members  of  the  company  the  true  state  of  the 
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in  respect  of  dividend  for  the  half-year  ending  the  31st  of  De- 
cember, 1878,  on  the  ground  that,  inasmuch  as  no  proper  allow- 
ance had  been  made  in  the  company's  accounts  for  maintenance, 
etc.,  no  part  of  the  moneys  of  the  company  was  in  fact  available  or 
applicable  for  dividends  on  the  ordinary  shares  for  the  year  1878. 

The  company  then  stated  in  their  defense  in  the  present  action 
that  the  total  sum  which  ought  to  have  been  charged  against  reve- 
nue for  maintenance,  etc.,  during  the  eight  years  from  187 1  to 
1878  instead  of  being  paid  away  in  dividends,  amounted  to  £114,- 
460  \Zs,  8d.,  and  that  that  sum,  having  been  in  fact  paid  out  of 
capital,  represented  the  amount  by  which  the  capital  of  the  com- 
pany had  become  diminished  in  value. 

Under  these  circumstances  the  company  insisted  that  the  pref- 

capital  and  other  accounts  of  the  company,  and  without  disclosing  the  fact 
that  DO  dividends  could  be  paid  except  out  of  assets  which  ought  to  be 
retained  to  represent  capital. 

The  ground  of  the  motion  was  that  the  company's  tramways  had  become 
worn  out,  thus  necessitating  a  large  expenditure  for  repairs,  no  due  pro- 
rision  for  which  had  been  made  by  the  company  in  their  accounts;  and 
that  consequently  the  company  had  no  right  to  pay  the  dividend  declared 
on  the  20th  of  February,  1879,  as  mentioned  in  an  action  of  Dent  v,  London 
Tramways  Co.,  Limited,  until  these  repairs  had  been  provided  for,  or,  in 
other  words,  until  the  capital  so  lost  had  been  reinstated.  The  other  facts 
of  the  case  sufficiently  appear  from  His  Lordship's  judgment 

By  amendment  the  company  were  struck  out  as  plaintiffs  and  added  as 
defendants. 

Ckiity,  Q.  C,  and  Stirling  for  the  plaintiff. 

Davey,  Q.  C,  and  Romer  for  the  defendants. 

Jessel,  M.  R.  The  articles  of  association,  which  are  binding  on  the 
directors  and  on  the  company,  are  very  plain. 

The  107th  article  is  this :  "  No  dividend  shall  be  declared  except  out  of 
the  profits  of  the  company."  A  general  meeting  cannot  get  over  that.  The 
dividend  can  never  be  declared  but  out  of  profits ;  and  the  allegation  on  the 
part  of  the  plaintiffs  is  that  this  dividend  is  not  declared  out  of  profits  at  all 
—that  there  are  no  profits  available.  The  right  to  declare  a  dividend  de- 
pends on  the  facts.  The  word  "  profits,"  by  itself,  is  a  word  which  is 
certainly  susceptible  of  more  than  one  meaning,  and  one  must  ascertain 
what  it  means  in  these  articles.  The  103d  article  says :  "  The  directors 
shall,  with  the  sanction  of  the  company  in  general  meeting,  declare  annual 
dividends,  to  be  payable  to  the  members  out  of  the  profits  of  the  company, 
not  exceeding  the  rate  of  six  per  centum  per  annum  for  each  year,  on  the 
paid-up  capital  for  the  time  being  of  the  company,  and  of  one-half  the 
profits  of  the  company  above  that  amount,  and  they  shall  declare  the  other 
half  of  such  surplus  profits  to  be  payable  to  the  scripholders."  Scripholders 
are  another  class  who  are  not  shareholders,  who  have  subscribed  moneys 
and  are  to  be  entitled  to  half  the  surplus  profits.  It  is  quite  clear  that, 
whatever  these  profits  are,  they  are  profits  of  the  same  kind :  half  the  sur- 
plus is  to  go  to  the  shareholders  and  the  other  half  to  the  scripholders. 

Then  the  next  article  is  this :  "  The  directors  shall,  before  recommending 
any  dividend,  set  aside  out  of  the  profits  of  the  company,  but  subject  to 
the  sanction  of  the  company  in  general  meeting,  such  sum  as  they  think 
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erence  shareholders  were  not  entitled  to  be  paid  any  dividend  until 
the  company  had,  by  means  of  the  sums  earned  by  them  since  the 
30th  of  June,  1878,  and  to  be  earned,  increased  the  small  existing 
reserve  fund  applicable  for  maintenance,  etc.,  to  the  sum  of  iii4,- 
460  iSs.  8d,,  or,  in  any  case,  until  the  preference  shareholders  had 
accounted  for  and  repaid  to  the  company  the  sums  paid  to  them  in 
excess  of  what  they  ought  to  have  received  for  dividends  had  the 
accounts  been  properly  kept. 

The  company,  moreover,  denied  that  in  the  two  half-years  in 
1878  they  earned  profits  properly  applicable  for  the  payment  of 
dividends  on  the  preference  and  ordinary  shares,  or  that  the  stuns 
which  they  had,  upon  a  correct  view  of  the  accounts,  actually 
earned  as  profits  for  the  year  ending  the  31st  of  December,  1879, 

proper  as  a  reserve  fund  for  maintenance,  repairs,  depreciation  and  renew- 
als." It  is  plain  that  these  **  profits  "  mean  something  after  payment  of  the 
expenses ;  because  you  do  not  get  a  reserve  fund  at  all  until  you  have  paid 
your  current  expenses.  It  is  obvious  that  the  word  "  profits  "  means  net 
profits. 

Then  the  next  article  is  this :  "  The  directors  shall  also,  before  recom- 
mending any  dividend,  set  aside  out  of  the  profits  of  the  company  a  sum 
equivalent  to  one  per  centum  on  the  amount  of  the  paid-up  capital  for  the 
time  being  as  a  contingencies  fund."  There  again  "  profits  "  obviously 
mean  net  profits.  The  result,  therefore,  of  the  articles,  as  I  read  them,  is 
that  a  dividend  shall  only  be  declared  out  of  net  profits. 

Then  I  have  to  consider  the  question,  What  are  net  profits  ?  A  tramway 
company  lay  down  a  new  tramway.  Of  course  the  ordinary  wear  and  tear 
of  the  rails  and  sleepers,  and  so  on,  causes  a  sum  of  money  to  be  required 
from  year  to  year  in  repairs.  It  may  or  may  not  be  desirable  to  do  the 
repairs  all  at  once ;  but  if  at  the  end  of  the  first  year  the  line  of  tramway  is 
still  in  so  good  a  state  of  repair  that  it  requires  nothing  to  be  laid  out  on  it 
for  repairs  in  that  year,  still,  before  you  can  ascertain  the  net  profits,  a 
sum  of  money  ought  to  be  set  aside  as  representing  the  amount  in  which 
the  wear  and  tear  of  the  line  has,  I  may  say,  so  far  depreciated  it  in  value 
as  that  that  sum  will  be  required  for  the  next  year  or  next  two  years. 

Take  the  case  of  a  warehouse.  Supposing  a  warehouse-keeper,  having 
a  new  warehouse,  should  find  at  the  end  of  the  year  that  he  had  no  occa- 
sion to  expend  money  in  repairs,  but  thought  that,  by  reason  of  the  usual 
wear  and  tear  of  the  warehouse,  it  was  a  thousand  pounds  worse  than  it 
was  at  the  beginning  of  the  year,  he  would  set  aside  £1000  for  a  repair  or 
renewal  or  depreciation  fund  before  he  estimated  any  profits;  because, 
although  that  sum  is  not  required  to  be  paid  in  that  year,  still  it  is  the  sum 
of  money  which  is  lost,  so  to  say,  out  of  capital,  and  which  must  be 
replaced.  I  should  think  no  commercial  man  would  doubt  that  this  is 
the  right  course — that  he  must  not  calculate  net  profits  until  he  has 
provided  for  all  the  ordinary  repairs  and  wear  and  tear  occasioned  by 
his  business.  In  many  businesses  there  is  a  regular  sum  or  proportion 
of  some  kind  set  aside  for  this  purpose.  Shipowners,  I  believe,  gen- 
erally reckon  so  much  a  year  for  depreciation  of  a  ship  as  it  gets  older. 
Experience  tells  them  how  much  they  ought  to  set  aside ;  and  whether  the 
ship  is  repaired  in  one  year  or  another  makes  no  difference  in  estimating 
the  profits,  because  they  know  a  certain  sum  must  be  set  aside  each  year 
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were  propetly  applicable  for  pajrment  of  dividends  on  the  prefer- 
ence shares. 

They  also  denied  that  their  tramways  and  works  were  in  a  state 
of  efficiency,  or  that  no  expenditure  beyond  that  necessitated  by 
ordinary  wear  and  tear  was  required.  They  alleged,  on  the  con- 
trary, that  a  considerable  expenditure  was  necessary  in  order  to 
put  their  tramways  and  other  property  into  a  thorough  state  of 
efficiency. 

The  action  now  came  on  for  trial. 

A  report  had  been  prepared  by  Messrs.  Waddell  &  Co.,  account- 
ants, at  the  request  of  the  directors  of  the  company,  showing  the 
amount  of  profits  available  for  the  preference  dividend  in  the  year 
1878.  This  report  was  produced  at  the  trial,  and  showed  that  the 

to  meet  the  extra  repairs  of  the  ship  as  it  becomes  older.  There  are  very 
many  other  businesses  in  which  the  same  thing  is  done. 

That  being  so,  it  appears  to  me  that  you  can  have  no  net  profits  unless 
this  sum  has  been  set  aside.  When  you  come  to  the  next  year,  or  the  third 
or  fourth  year,  what  happens  is  this :  as  the  line  gets  older  the  amount 
required  for  repairs  increases.  If  you  had  done  what  you  ought  to  have 
done,  that  hs,  set  aside  every  year  the  sum  necessary  to  make  good  the 
vear  and  tear  in  that  year,  then  in  the  following  years  you  would  have 
a  fond  sufficient  to  meet  the  extra  cost.  Now,  when  I  come  to  look  at  these 
artides,  I  think  that  is  what  is  intended,  and  that  is  the  meaning  of  the 
resen'e  fund.  What  the  company  intended  to  do  was  this:  inasmuch  as 
they  knew  that  maintenance,  repairs,  depreciation  and  renewals  would  be 
wanted,  and  inasmuch  as  they  knew  that  according  to  the  ordinary  com- 
mercial rules  they  ought  not  to  calculate  the  net  profits  until  they  had 
provided  for  this  which  was  sure  to  happen,  they  said,  "  We  will  set  aside 
a  som  of  money  which  we  will  call  a  reserve  fund  for  this  purpose." 
Although  not  expended  during  the  year,  it  is  a  reserve  fund  set  aside  for 
expenditure  in  the  following  years,  taken  out  of  profits  before  a  dividend 
is  made.  It  appears  to  me,  therefore,  that  these  articles  do  recognize 
vhat  seem  to  me  sound  commercial  principles.  That  being  so,  from  year 
to  year,  as  the  line  got  older  it  would  get  worse,  and  would,  no  doubt, 
require  a  larger  expenditure  every  year  for  repairs  and  renewals,  as  a  gen- 
eral rule — I  say  as  a  general  rule,  because  sometimes  the  repairs  may  be  so 
extensive  as  to  make  the  renewal  of  a  large  portion  of  the  line  required  in 
one  year,  and  then  the  next  year  there  might  be  a  falling  off  in  the  amount 
required ;  but,  as  a  general  rule,  as  the  line  got  older  it  would  require  more 
money. 

Now,  the  line  having  been  established  seven  years,  I  find  an  eminent 
engineer  telling  me  in  his  affidavit  in  support  of  the  motion  that  to  put  the 
Hne  in  a  good  state  of  repair  will  require  £80,000 ;  in  other  words,  if  you 
take  the  deterioration  of  the  line  from  want  of  repair  from  its  commence- 
ment, it  is  worth  i8o,ooo  less  than  it  was  at  starting :  that  is  the  summary 
of  that  gentleman's  evidence.  He  then  thinks  that  those  repairs,  or  the 
greater  part  of  them,  should  be  done  at  once.  That  is  a  matter  of  opinion 
on  which  engineers  may  fairly  differ,  and  do  differ.  The  defendants' 
engineer,  who,  I  am  told,  is  also  an  eminent  engineer,  says  he  thinks  they 
should  not  be  done  at  once,  but  should  be  done  gradually.  But  still,  as 
I  said  before,  they  are  to  be  done.     That  sum  of  money  is  required,  or 
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balance  of  net  revenue  available  for  the  preference  dividend,  after 
providing  for  current  expenses,  maintenance,  repairs,  etc., 
amounted  to  the  sum  of  £14,932. 

In  reply  to  a  question  put  by  His  Lordship  in  the  course  of  the 
argument,  Mr.  Waddell  stated  that  this  £14,932  represented,  in 
fact,  the  actual  surplus  receipts  for  the  year  1878,  after  pajdng 
all  expenses  and  reinstating  the  capital  as  on  the  ist  of  January  in 
that  year. 

Davey,  Q.  C,  and  Stirling  for  the  plaintiff. 

Chitty,  Q.  C,  and  Romer  for  the  defendants. 

Jessel,  M.  R.  I  have  no  doubt  what  ought  to  be  the  decision  on 
this  question.  What  would  have  become  of  the  other  action  if 
it  had  gone  to  trial  and  had  been  fully  argued  out,  I  do  not  know ; 

something  like  it  I  cannot  ascertain  from  the  affidavit  of  the  defendants' 
engineer  what  sum  he  considers  sufficient:  I  have  no  doubt  he  would  fix 
a  much  smaller  sum.  However,  for  the  purpose  of  my  judgment  I  am 
willing  to  take  a  very  large  discount  off  the  £80,000,  because  it  is  a  very 
much  larger  sum  indeed  than  is  required  to  wipe  away  the  whole  of  the 
dividend  the  company  have  declared.  Therefore  one  need  not  consider 
whether  it  is  £80,000  or  £40,000 ;  either  sum  would  do  that ;  but  a  very  large 
sum  it  is,  and  the  defendants'  engineer  does  not  tell  me  how  much. 

I  do  not  wish  to  prejudice  any  future  application  the  company  may  make 
under  the  leave  I  am  going  to  reserve  to  them,  but  I  will  say  that  unless 
they  give  me  something  a  great  deal  more  definite  as  to  the  amount  actually 
required  for  putting  the  line  into  repair  than  I  have  at  present,  I  should 
certainly  not  be  of  opinion  that  the  amount  they  propose  to  divide  among 
the  shareholders  is  fairly  divisible. 

[His  Lordship  then  commented  on  the  accounts  for  the  half-year  ending 
the  31st  of  December,  1878,  observing  that  the  existing  "  reserve  fund  " 
was  altogether  inadequate  for  the  purposes  of  ordinary  maintenance,  etc., 
and  that  the  "contingency  fund"  was  not  applicable  to  such  purposes. 
His  Lordship  then  continued :]  That  being  so,  on  the  present  evidence  I  am 
satisfied  that  there  are  no  profits  at  present  available  for  division.  It  may 
happen  that  there  would  have  been  profits  if  the  company  had  properly 
applied  the  surplus  of  former  years.  I  must  say,  looking  at  the  accounts 
of  the  company,  it  appears  to  be  a  flourishing  company,  and  I  hope  nothing 
I  say  will  damage  its  future  success :  but  still  I  am  bound  by  the  articles  to 
say  that  no  dividend  is  to  be  paid  except  out  of  profits;  that  there  are  no 
profits  available,  and  therefore  I  grant  the  injunction  asked.  At  the  same 
time  I  wish  to  give  the  defendants  every  possible  opportunity  of  showing 
that  there  are  profits  available,  and  I  also  feel  that  my  intervention  is  likely 
to  be  injurious  to  the  company.  If  the  defendants  can  show  me  at  any 
time  that  there  are  profits  available  for  the  purpose  of  this  dividend,  I  will 
give  them  an  opportunity  of  doing  so,  and  therefore  I  give  them  leave  to 
move  to  dissolve  the  injunction  I  now  grant. 

The  injunction  granted  restrained  the  defendants  from  authorizing  or 
making  any  payment  out  of  the  assets  of  the  company  in  respect  of  the 
dividend  declared  in  February,  1879,  on  the  ordinary  shares. 

By  consent  the  motion  was  afterward  treated  as  the  trial  of  the  action, 
and  thereupon  the  injunction  was  made  perpetual. 

W,  Heggerty,  H,  C,  God  fray,  solicitors. 
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but  the  order  made  on  the  motion  for  injunction  seems  to  have 
been  the  right  order  on  the  then  state  of  facts,  although  I  think 
it  has  been  assumed  that  I  then  decided  a  great  deal  more  than  I 
did  really  decide. 

However,  the  present  question  is,  to  my  mind,  a  very  simple 
one.  There  is  a  bargain  made  with  the  company  that  certain  per- 
sons will  advance  their  money  as  preference  shareholders ;  that  is, 
that  they  shall  be  entitled  to  a  preferential  dividend  of  6  per  cent. 
over  the  ordinary  shares  of  the  company,  "  dependent  upon  the 
profits  of  the  particular  year  only."  That  means  this,  that  the  pref- 
erence shareholders  only  take  a  dividend  if  there  are  profits  for 
that  year  sufficient  to  pay  their  dividend.  If  there  are  no  profits 
for  that  year  sufficient  to  pay  their  dividend  they  do  not  get  it ; 
they  lose  it  forever ;  and  if  there  are  no  profits  in  one  year,  and 
12  per  cent,  profit  the  next  year,  they  only  get  6  per  cent.,  and  the 
other  6  per  cent,  goes  to  the  ordinary  shareholders.  So  that  they 
are,  so  to  say,  co-adventurers  for  each  particular  year,  and  can  only 
look  to  the  profits  of  that  year. 

What  happened  was  this.  The  company  improperly  allowed 
their  tramways  to  get  out  of  repair,  and  paid  away  their  receipts 
to  the  ordinary  shareholders  in  the  shape  of  dividends.  The  re- 
sult was  that  on  the  ist  of  January,  1878,  the  tramways  were  very 
much  out  of  repair,  and  wanted  a  large  sum  to  put  them  in  a 
proper  state  of  efficiency.  Notwithstanding  that,  the  company 
did  work,  and  they  earned  a  good  deal  of  money,  the  profits  for  the 
year  1878  being  upward  of  £14,000;  and  the  dividend  required 
being  only  6  per  cent,  on  i8o,ooo,  it  is  quite  clear  they  earned  more 
than  sufficient  to  pay  the  preference  shareholders,  supposing  these 
were  fairly-earned  profits.  To  see  that  they  were  fairly-earned 
profits,  I  must  look  at  the  report,  which  I  have  before  me,  of  an 
eminent  accountant,  Mr.  Waddell,  who  says  they  were.  He  says, 
in  effect,  that,  considering  the  state  of  the  line  on  the  ist  of  Janu- 
ary and  the  state  of  the  line  on  the  31st  of  December  in  that  year, 
after  setting  aside  sufficient  to  make  good  the  wear  and  tear  for 
that  particular  year,  and  paying  all  expenses,  there  was  a  net  bal- 
ance of  £14,932.  That  is  admitted  by  the  20th  paragraph  of  the 
statement  of  defense,  which  says :  "  If  a  proper  proportionate 
amount  had  been  charged  against  the  revenue  of  the  year  1878  for 
such  maintenance,  etc.,  as  aforesaid,  the  accounts  would  have 
shown,  as  the  fact  is,  that  there  was  a  balance  of  revenue,  and  in 
that  sense  a  net  profit  in  that  year  of  only  £14,932  5^.  4^.''  There- 
fore if  "  profits  for  the  year  "  have  any  meaning  at  all,  these  were 
the  profits  for  the  year.  "  Profits  for  the  year  "  of  course  mean  the 
surplus  in  receipts,  after  paying  expenses  and  restoring  the  capital 
to  the  position  it  was  in  on  the  ist  of  January  in  that  year.    I  have 
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had  the  advantage  of  having  Mr.  Waddell  present  in  court,  and 
ascertaining  from  him  that  his  report  in  the  sense  I  have  stated  is 
expressed  according  to  his  meaning,  and  that  there  is  no  mistake 
in  the  admission  in  the  defense ;  that  is  to  say,  there  was  an  actual 
net  profit  for  that  year  of  upward  of  £14,000.  Then  what  is  there 
to  argue?  The  argument  for  the  company  amounts  to  this,  that 
inasmuch  as  they  have  improperly  paid  to  their  ordinary  share- 
holders very  large  sums  of  money  which  did  not  belong  to  them, 
they,  the  company,  are  entitled  to  make  good  that  deficiency  by 
taking  away  the  fund  available  for  the  preference  shareholders  to 
an  amount  required  to  put  the  tramway  in  proper  order.  When 
the  argument  is  stated  in  that  way,  it  is  clear  that  it  cannot  be 
sustained.  The  company  either  have  a  right  to  recover  back  from 
the  ordinary  shareholders  any  sums  overpaid  or  not.  If  they 
have  a  right,  they  must  recover  them ;  if  they  have  no  right  to  re- 
cover them,  a  fortiori  they  have  no  right  to  recover  them  from  the 
preference  shareholders,  and,  of  course,  still  less  right  to  take 
away  the  dividends  from  the  preference  shareholders. 

It  appears  to  me  that  the  defense  is  founded  on  a  misconcep- 
tion, and,  I  am  afraid,  a  misconception  of  what  I  am  supposed 
to  have  decided  on  a  former  occasion ;  but  I  have  no  hesitation  in 
making  the  declaration  which  I  am  asked  to  make,  and  deciding  in 
favor  of  the  plaintiff  in  this  action. 

King  &  Peto,  Harrison,  Beat  &  Harrison,  solicitors. 


DERICK  L.  BOARDMAN  et  al.,  Executors,  etc.,  Responi>- 
ENTs,  V.  THE  LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN RAILWAY  CO.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  March  i,  1881. 

[Reported  in  84  New  York  Reports  157.] 

James  Matthews  and  Edward  S,  Rapallo  for  appellant. 

Lucien  Birdseye  for  respondents. 

Miller,  J.  The  plaintiffs  seek  by  this  action  to  compel  the 
defendant  to  pay  dividends  of  ten  per  cent,  per  annum  from  June, 
1857,  to  February,  1863,  upon  certain  shares  of  stock  owned  by 
the  plaintiffs'  testator,  which  were  issued  aS  preferred  and  guar- 
anteed stock  by  The  Michigan  Southern  &  North  Indiana  Rail- 
road Co.,  in  the  year  1857.  The  issue  of  stock  amounted  to 
$3,000,000,  and  the  company  failed  to  pay  the  dividends  now 
sought  to  be  recovered.  The  defendant,  under  acts  of  consolida- 
tion passed  by  the  legislatures  of  the  States  through  which  the 
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roads  ran,  assumed  the  debts  and  obligations  of  said  company. 
The  certificate  of  said  stock  issued  by  the  company  and  stated  as 
follows :  "  Said  stock  is  entitled  to  dividends  at  the  rate  of  ten 
per  cent,  per  annum,  payable  semiannually  in  New  York,  on  the 
1st  days  of  June  and  December  in  each  year,  out  of  the  net  earn- 
ings of  the  said  company ;  and  is  also  entitled  to  share  pro  rata 
with  the  other  stock  of  the  company  in  any  excess  of  earnings 
over  ten  pet^cent.  per  annum,  and  the  payment  of  dividends  as 
aforesaid  is  hereby  guaranteed."  At  the  top  of  the  certificate 
after  the  designation  ofifie  name  of  the  company,  the  number  of 
scrip  and  the  number  of  shares,  was  inserted  the  words  "  guaran- 
teed ten  per  cent,  stock."  None  of  the  dividends  provided  for 
was  paid  until  1863,  when  a  dividend  of  five  per  cent.,  out  of  the 
net  earnings  of  the  previous  six  months,  was  for  the  first  time 
declared,  and  no  payment  has  been  made  upon  the  arrears  of 
dividends  which  have  accumulated  upon  said  stock. 

Objections  were  made  upon  the  trial  to  the  introduction  of  the 
book  of  minutes  of  the  company,  containing  certain  resolutions 
of  the  directors  of  The  Michigan  Southern  &  Northern  Indiana 
Railroad  Co.,  which  authorized  the  issue  of  guaranteed  stock  of 
the  company  to  be  denominated  "  construction  stock,"  and  the 
I)aynient  of  dividends  upon  the  same  at  the  rate  of  ten  per  cent, 
per  annum.     The  objection  to  these  resolutions  and  proceedings 
is  based  mainly  upon  the  ground  that  all  proceedings  prior  to  the 
issuing  of  the  certificate  became  merged  in  the  same,  and  such 
certificate  became  the  contract  between  the  company  and  the 
stockholders,  which  could  not  be  varied  by  the  other  testimony. 
The  resolution  of  the  directors  declared  that  the  dividends  at  the 
rate  named  "  shall  always  be  paid  upon  said  guaranteed  stock  out 
of  any  net  earnings  of  the  company,  before  any  portion  of  said 
net  earnings  shall  be  applied  to  the  payment  of  dividends  upon 
the  remaining  stock  of  the  company,"  and  the  book  of  minutes, 
containing  this  and  other  proceedings  relating  to  the  matter,  was 
offered  in  evidence  for  the  purpose  of  showing  authority  for  the 
issue  of  the  stock  in  question.     Such  evidence  is  frequently  re- 
sorted to  in  cases  relating  to  the  power  to  create  preferred  or 
guaranteed  stock,  or  the  right  to  receive  dividends  upon  the 
same.    Stevens  v.  South  Devon  R.  R.  Co.,  9  Hare,  313;  21  L.  J. 
Ch.  Rep.  N.  S.  816;  12  Eng.  L.  &  E.  229;  Sturge  v,  E.  U.  R.  R. 
Co.,  7  De  Gex,  McN.  &  G.  158 ;  31  Eng.  L.  &  Eq.  406 ;  Crawford 
V.  N.  K  R.  R.  Co.,  3  Jur.  N.  S.,  part*  i,  1093 ;  Henry  v.  G.  N,  R.  R. 
Co.,  id.  1 1 17,  1 133;  Matthaur  v.  G.  N.  E.  R.  R.  Co.,  5  id.,  part  i, 
284;  Corey  v,  Londonderry  &  E.  R.  R.  Co.,  29  Beav.  263 ;  Har- 
bison V.  Mexican  R.  L.  Co.,  L.  R.  19  Eq.  Cas.  358 ;  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  159.     In  the  case  last  cited  the 
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charter,  by-law  and  resolutions  of  stockholders,  and  other  evi- 
dence of  a  similar  character,  were  received  without  any  apparent 
objection,  and  are  referred  to  in  the  opinion  in  connection  with 
the  certificate.  The  stock  certificate,  although  on  its  face  in  due 
form,  may  be  the  subject  of  inquiry  to  ascertain  whether  it  was 
fraudulently  issued.  Mechanics'  Bank  v.  N.  Y.  &  N.  H.  R,  R. 
Co.,  13  N.  Y.  599.  In  fact,  the  certificate  of  itself  is  merely  evi- 
dence tending  to  show  the  ownership  of  the  shares.  Bates  v. 
A.  &  K.  R.  R.  Co.,  49  Me.  491.  The  resolutions,  the  book  of 
minutes,  annual  reports  and  other  proceedings  were  competent, 
for  the  purpose  of  showing  the  real  character  of  the  transaction 
and  as  a  part  of  the  same. 

The  claim  of  the  defendant  is  that  the  certificate  of  itself  did 
not  give  a  preference,  and  that  the  guaranty  only  authorized  the 
dividend  described  in  the  certificate,  and  that  it  was  error  to  admit 
such  evidence  for  the  purpose  of  changing,  varying  or  interpret- 
ing the  contract.  We  think  that  the  whole  proceeding  relating  to 
the  issue  of  the  stock  may  be  taken  in  connection  as  constituting 
one  and  an  entire  transaction.  The  resolutions  were  competent 
evidence  to  show  authority  to  issue  the  stock;  the  proposal  and 
other  proceedings  to  carry  out  the  purpose  of  the  resolutions  and 
the  certificate  as  evidence  of  what  stock  was  actually  issued,  and 
in  part  the  terms  upon  which  it  was  issued.  Altogether  these 
papers  evince  what  the  intention  was.  Without  the  certificate  the 
shareholder  would  be  entitled  to  the  shares  which  had  been  paid 
for,  and  the  dividends  and  the  certificate  did  not  circumscribe  or 
limit  his  rights  in  this  respect,  but  render  them  more  definite  and 
specific.  We  think,  therefore,  that  the  evidence  objected  to  can- 
not be  considered  as  extrinsic  evidence  to  vary,  modify  or  explain 
the  written  contract,  or  any  uncertainty  or  ambiguity  relating  to 
such  contract.  We  are  referred  by  the  appellant's  counsel  to  sev- 
eral reported  cases  which  uphold  the  doctrine  that  where  there 
is  an  uncertainty  of  meaning  upon  the  face  of  the  contract,  owang 
to  its  wording,  and  not  to  any  collateral  circumstances,  other  evi- 
dence is  not  competent.  Miller  v.  Travers,  8  Bing.  244 ;  Sander- 
son V.  Piper,  5  Bing.  N.  C.  425 ;  Reed  v.  Proprietor  of  Locks,  8 
How.  U.  S.  274 ;  Sargent  v.  Adams,  3  Gray,  72.  These  decisions 
relate  to  the  construction  of  a  particular  instrument  alone,  and  not 
to  a  case  where  stock  is  issued  by  a  corporate  body,  and  the  cir- 
cumstances, as  well  as  the  nature  of  the  contract,  and  the  acts  and 
proceedings  connected  with  such  issue,  are  to  be  takfen  into  con- 
sideration.   The  cases  cited,  therefore,  are  not  analogous. 

Assuming,  however,  that  any  doubt  may  arise  as  to  the  com- 
petency of  the  evidence,  we  are  of  opinion  that,  from  the  language 
of  the  certificate  and  the  guaranty,  the  plaintiffs  were  entitled  to 
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the  dividends.  By  the  certificate  alone  the  intestate  was  entitled 
to  dividends  at  the  rate  of  ten  per  cent,  per  anminv  payable  semi- 
annually out  of  the  net  earnings  of  the  company,  and  it  is  agreed 
by  the  guaranty  that  these  dividends  shall  be  paid  as  provided. 
The  contract  is  explicit  as  to  the  amount  and  the  source  out  of 
which  the  dividends  shall  be  paid,  and  the  times  when  payable 
annually  are  also  designated.  The  design,  evidently,  was  that  the 
stockholders  should  realize  ten  per  cent,  each  year,  payable  semi- 
annually upon  the  investment  actually  made.  As  they  were  en- 
titled to  receive  such  dividends  from  the  net  earnings  and  to  have 
ten  per  cent,  upon  the  investment,  and  this  was  absolutely  guaran- 
teed, it  necessarily  follows  that  in  the  event  that  such  earnings 
should  not  reach  that  amount  or  at  any  time  failed,  the  dividends 
must  afterward  be  paid  from  the  net  earnings  when  earned  and 
received  by  the  company.  The  reasonable  and  fair  interpreta- 
tion of  the  contract  is,  that  the  dividends  were  not  only  to  be  pre- 
ferred, but,  being  guaranteed,  were  cumulative  and  a  specific 
charge  upon  theacCrumg  profits,  to  be  paid  as  arrears,  before 
any  other  dividends  "were  divided  upon  the  common  stock.  The 
doctrine  that  preference  shareholders  are  entitled  to  be  first  paid 
the  amount  of  dividends  guaranteed,  and  of  all  arrears  of  divi- 
dends or  interest,  before  the  other  shareholders  are  entitled  to  re- 
ceive anything,  and  although  they  can  receive  no  profits  where 
none  are  earned,  yet  as  soon  as  there  are  any  profits  to  divide 
they  are  entitled  to  the  same,  is  fully  supported  by  authority. 
In  Henry  v.  G.  N.  R.  R.  Co.,  3  Jurist,  N.  S.,  part  i,  11 17,  af- 
finned  upon  appeal,  reported  in  3  Jurist,  1133,  the  right  of  prefer- 
ence rather  than  that  of  guaranteed  stockholders  to  dividends  in 
arrears  was  involved,  and  it  was  held  by  the  Vice-Chancellor  that 
the  company  had  no  right  to  declare  a  dividend  so  as  to  affect  the 
right  of  preference  stockholders,  and  that  they  were  entitled  to 
their  full  divi3end  for  the  period  which  had  elapsed  since  the  last 
payment  of  dividend,  before  the  ordinary  stockholder  can  take 
any  dividend  whatever.  Upon  appeal  the  decision  was  affirmed, 
and  it  was  held  that  preference  shareholders  had  a  right  to  divi- 
dends at  the  stipulated  rate  chargeable  exclusively  as  profits,  and 
payable  before  anything  is  divided  among  the  common  share- 
holders. Cranworth,  L.  Ch.,  says :  "  That  if,  on  the  declaration 
of  a  dividend,  the  fund  to  be  divided  should  be  insufficient  to 
satisfy  the  claims  of  the  shareholders  entitled  to  preference,  those 
shareholders  will  be  entitled  to  be  paid  in  full  out  of  all  subsequent 
dividends  before  the  ordinary  shareholders  can  receive  anything." 
In  the  case  last  cited  there  were  four  classes  of  preferred  stock, 
and  the  same  principle  is  involved  as  arises  in  the  case  at  bar. 
In  Crawford  v,  N.  E.  R.  R.  Co.,  3  Jurist,  N.  S.,  part  i,  1093,  pref- 
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erence  dividends  were  held  to  be  a  charge  upon  the  profits  of  the 
company  for  all  time,  to  the  extent  of  the  preference  dividend  held 
out  as  payable  on  the  preference  shares.  The  condition  here  was, 
that  the  preference  shares  should  be  entitled  to  a  certain  rate  per 
annum  for  the  periods  named,  and  in  part  in  perpetuity  there- 
after on  the  amount  actually  paid  in.  It  was  said  that  the  words 
"  interest "  and  "  dividends  "  should  be  treated  as  synonymous. 
See,  also,  Sturge  v.  E.  N.  R.  R.  Co.,  31  Eng.  L.  &  Eq.  406,  which 
decides  that  the  holders  of  preference  shares  are  entitled  to  be 
paid  the  amount  of  arrears  out  of  any  money  belonging  to  the 
company  applicable  to  such  payment,  before  any  payment  shall 
be  made  by  the  company  to  the  ordinary  shareholders  in  respect 
to  dividends  or  interest.  It  is  claimed  that  in  the  last  two  cases 
it  was  held  that  the  preference  dividends  were  a  charge,  because 
the  contract  was  not  for  the  payment  of  dividends  at  fixed  times, 
but  because  the  dividends  were  payable  out  of  the  revenues  of 
the  company  at  any  time ;  but  we  think  that  those  decisions  were 
not  made  upon  any  such  ground,  but  upon  the  principle  that  pref- 
erence dividends  must  be  paid  before  any  others,  which  is  well 
established  and  supported  by  the  cases  cited,  as  well  as  numerous 
other  authorities.  See  Lindley  on  Part.,  4th  ed.,  796,  798;  Ste- 
vens V,  South  Devon  R.  R.  Co.,  9  Hare,  313;  12  Eng.  L.  &  Eq. 
229;  Matthews  v.  G.  N.  R.  R.  Co.,  5  Jurist,  N.  S.,  part  i,  284; 
Corey  v,  L.  &  E.  R.  R.  Co.,  29  Beav.  263 ;  Harrison  v,  Mexican 
R.  R.  Co.,  19  Eq.  Cas.  358. 
^  Even  if  there  was  a  variation,  as  claimed,  we  are  unable  to 
perceive  how  this  can  make  any  difference;  for,  as  we  have 
seen,  the  stock  being  both  preferred  and  guaranteed,  the  infer- 
ence to  be  drawn  from  the  liafure  of  the  obligation  is  certainly 
very  strong  upon  the  certificate  itself,  and,  we  may  add,  con- 
clusive that  a  specific  sum  should  be  paid  as  dividends  out  of 
the  net  earnings  every  year,  and  if  there  were  none,  as  soon  as 
received,  as  was  the  evident  design  of  the  issue  of  stock. 

The  position  of  the  defendant's  counsel,  that  the  clauses  in  the 
certificate  as  to  the  net  earnings  and  the  time  when  the  dividends 
are  to  be  paid  limit  the  contract,  and  that  the  holder  is  only  en- 
titled to  dividends  out  of  the  net  earnings,  if  there  are  any  at  the 
times  specified  for  the  payment  of  the  dividends,  and  if  not,  he  is 
not  entitled  to  any,  therefwe,  would  be  adverse  to  the  obvious 
design  of  the  company  in  the  issue  of  the  preferred  stock,  and 
cannot,  we  think,  be  maintained.  The  statement  of  the  days 
when  the  dividends  shall  be  payable  was  not  the  essence  of  the 
contract,  but  merely  the  designation  of  times  when  the  owner  had 
the  right  to  receive  the  dividend.  The  substance  and  effect  of  the 
language  employed  is  that  these  dividends  should  be  paid  out  of 
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the  net  earnings  at  a  certain  rate  per  annum,  and  the  times  desig- 
nated for  such  payment  were  merely  named  to  carry  out  the  pur- 
pose of  paying  annual  dividends.  If  no  times  had  been  desig- 
nated, the  right  to  the  dividends  would  have  been  clear  and  un- 
questionable out  of  the  net  proceeds,  within  the  cases  relied  upon 
by  the  respondent's  counsel,  and  it  does  not  affect,  impair  or  de- 
stroy that  right,  because  the  days  were  especially  enumerated. 
The  guaranty  in  the  certificate  is  also  entitled  to  great  weight  in 
the  interpretation  of  the  contract,  and  may  fairly  be  construed 
as  an  agreement  that  the  dividends  shall  be  paid  out  of  the  net 
earnings  which  are  made  chargeable,  and  the  guaranty  is  an  en- 
gagement that  they  shall  be  applied  for  a  particular  purpose,  in 
preference  to  or  priority  over  common  and  less  favored  stock- 
holders. Williston  V.  M.  S.  &  N.  I.  R.  R.  Co.,  13  Allen,  404. 
We  think  it  is  quite  obvious  that  the  rights  of  the  plaintiffs  do 
not  rest  upon  the  certificate  alone,  and  the  resolution  cited  must 
be  considered  as  a  part  of  the  arrangement,  and  having  this  in 
view,  it  is  beyond  any  question  that  the  preferred  stockholder  was 
entitled  to  dividends  out  of  any  net  earnings  of  the  company  be- 
fore the  paymait,of  dividends  to  the  common^stQckholder. 

The  finding  that  the  shares  of  stock  upon  which  the  plaintiffs 
sue  were  a  portion  of  the  three  million  issue  of  1857,  upon  which 
no  dividends  had  been  pai^,  is,  we  think,  supported  by  the  testi- 
mony. The  judge  found  that  the  certificate  was  the  only  proof 
of  plaintiff's  ownership  of  a  title  to  the  stock,  and  there  was  no 
proof  of  the  circumstances  under  which  the  plaintiff  became 
owner,  except  the  certificate  from  whence  he  derived  title.  The 
plaintiff  proved  that  he  held  a  certificate  of  the  stock ;  that  divi- 
dends were  not  paid,  and  as  the  certificate  shows  that  the  stock 
was  to  pay  a  dividend-of-tea_per  cent.,  and  there  is  no  proof 
of  any  other  stock  of  this  description,  every  presumption  is  favor- 
able to  the  theory  that  the  stock  was  a  part  of  the  three  million, 
and  that  the  plaintiff  was  the  lawful  owner  of  the  same. 

There  is,  we  think,  no  valid  ground  for  the  position  of  the 
counsel  for  the  appellant,  that  the  court  erred  in  giving  the  plain- 
tiffs judgment  for  the  amount  of  dividends  unpaid  during  the  in- 
tervening period  from  1857  to  1863,  in  view  of  the  fact  that  the 
plaintiffs'  testator  did  not  become  owner  of  the  stock  until  1862, 
and  the  findings  upon  which  the  judgment  was  based.     The  rule 
is,  no  doubts  that  a  shareholder  in  a  corporation  has  no  legal  title 
to  the  property  or  profits  of  the  corporation  until  a  division  is 
made  or  a  dividend  declared.    When  this  is  done,  the  dividend 
belongs  to  the  owner  of  the  share  at  the  time,  and  until  the  divi- 
dend is  declared  it  is  a  portion  of  the  assets  of  the  corporation, 
and  an  assignment  of  the  stock  carries  with  it  its  proportionate 
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share  of  such  assets,  which  necessarily  include  as  an  incident  all 
undeclared  dividends.  These  are  the  subject  of  assignment,  and 
pass  with  the  transfer  of  the  stock  as  a  portion  of  the  capital  of 
the  company.  Hyatt  v,  Allen,  56  N.  Y.  553.  It  follows  that 
upon  the  transfer  of  the  stock  of  the  plaintiffs'  testator  to  him, 
the  assignment  carried  with  it  all  right  to  the  earnings  or  profits 
or  claims  to  dividends,  which  ordinarily  and  lawfully  was  em- 
braced within  the  scope  of  such  a  transfer,  unless  the  facts  ac- 
companying the  transfer  render  the  case  at  bar  an  exceptional 
one  and  not  within  the  general  rule.  Such  is  urged  to  be  the  fact 
by  the  appellant's  counsel,  and  it  is  insisted  that  the  company 
made  a  contract  to  pay  certain  dividends  upon  a  contingency, 
which  was  the  acquisition  of  net  earnings  by  the  company,  and  the 
right  only  becomes  complete  upon  the  happening  of  such  contin- 
gency, and  that  the  holder  of  the  stock  with  whom  the  contract 
was  made  would  become  a  creditor  upon  the  acquisition  of  such 
net  earnings,  and  that  the  plaintiffs  cannot  claim  these  dividends 
in  their  capacity  as  stockholders,  for  they  have  never  been  de- 
clared, but  only  in  the  capacity  of  one  who  has  made  a  contract 
with  a  corporate  body.  We  are  unable  to  perceive  the  force  of 
this  position,  for  conceding  that  the  right  of  the  plaintiffs  de- 
pends upon  a  contract,  that  contract  is  connected  with,  relates  to 
and  constitutes  an  integral  part  of  the  plaintiffs'  right  as  a  stock- 
holder. It  cannot  be  separated  from  the  rights  accruing  by  vir- 
tue of  the  stock  which  the  plaintiffs  hold ;  and  being  thus  a  part 
and  parcel  of  the  same,  it  passes  with  the  transfer  as  one  of  its 
incidents,  and  as  composing  an  essential  element  thereof.  A  sale 
or  assignment  of  the  stock  transferred,  by  the  operation  of  law, 
all  benefits  to  be  derived  from  the  same,  and  all  profits,  in- 
come or  dividends  or  right  to  dividends  by  contract,  which  formed 
a  constituent,  valuable  and  an  inseparable  portion  of  the  stock. 
When  the  contingency  happened  specified  in  the  contract,  the 
right  to  dividends  became  fixed,  and  existed  independent  of  any 
act  of  the  corporation  or  its  officers.  It  became  absolute  and  per- 
fect in  the  stockholder  without  a  declaration  to  that  effect,  and 
passed  as  an  incident  of  the  stock  upon  the  transfer. 

The  dividends  were  not  a  chose  in  action  arising  from  the  con- 
tract, which  could  only  be  derived  by  a  separate  assig^nment,  and 
no  such  instrument  was  required  to  convey  or  transfer  a  right  to 
the  same.  Although  usually  there  is  no  special  contract  of  the 
company  with  the  holders  of  stock  to  declare  dividends,  yet  that 
does  not  alter  or  change  the  effect  of  the  contract  by  which  the 
plaintiffs  hold  their  stock  and  become  entitled  to  dividends  there- 
on ;  for  in  both  cases  the  dividends  follow  the  stock  itself  and  be- 
long to  the  owner.     We  think  it  cannot  be  maintained,  upon  any 
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sound  principle^  that  the  contract  for  the  payment  of  dividends 
continues  to  each  stockhokkr  only  during  the  time  he  holds  the 
stock-and  accrues  only  to  his  benefit  during  that  period,  and  that 
a  separate  and  distinct  assignment  of  the  dividends  was  essential 
in  order  to  confer  title  upon  the  owner.  Such  a  conclusion  is 
adverse  to  the  general  rule  which  is  upheld  by  authority,  that  a 
transfer  of  stock  of  a  corporation  carries  with  it  to  the  transferee 
its  proportionate  share  of  the  assets. of  the  compan;^,  including 
dividends  which  have  not  been  declared,  and  all  the  incidents  and 
advantages  which  appertain  to  the  rights  of  a  shareholder.  The 
case  of  Hill  z\  The  Newitchawanic  Co.,  8  Hun,  459,  affirmed  in 
this  court  in  71  N.  Y.  593,  on  appeal,  which  is  relied  upon  by  the 
appellant's  counsel,  is  not  analogous,  as  the  dividend  of  previous 
earnings  had  virtually  been  declared  before  the  sale,  although  the 
time  of  payment  was  not  fixed,  but  was  left  discretionary  with  the 
agent.  A  distinction  is  recognized  in  the  opinion  between  a  divi- 
dend already,  declared,  payable  at  a  future  day,  and  a  division  of 
future  earnings ;  and  it  was  properly  held  that  the  former  owner, 
and  noFlHe  purchaser,  was  entitled  to  the  dividend. 

We  think  there  was  no  error  in  the  judgment  of  the  trial  court 
because  it  decrees  specific  performance  and  grants  equitable  re- 
lief.   The  cause  of  action  is  of  an  equitable  character,  and  the 
remedy  demanded  cannot  be  obtained  by  an  action  at  law.     It  is 
not  to  recover  the  dividends  alone,  but  to  compel  the  defendant  to 
do  what  is  necessary  and  proper  for  the  specific  performance  of 
the  contract  and  agreement  entered  into  by  the  Michigan  South- 
ern &  Northern  Indiana  Railroad  Co.,  in  reference  to  the  guaran- 
teed or  construction  stock  issued  by  it.     The  plaintiffs  pray  that ' 
an  account  be  taken,  that  the  defendant  be  compelled  specifically  \ 
to  perform  the  agreement  and  enjoined  from  declaring  or  paying  ; 
any  dividends  upon  the  common  or  unpreferred  stock  of  the  cor- 
poration, until  the  holders  of  the  guaranteeed  or  construction  - 
stock  are  all  paid.     Without  some  action  of  the  officers  of  the  cor-^ 
poration,  there  is  no  power  to  pay  the  dividends ;  and  as  they  are  i 
to  be  paid  out  of  the  net  earnings,  this  cannot  be  attained  in  any 
other  manner. 

The  English  cases  already  cited,  supra,  where  the  Court  of 
Chancery  interfered  to  restrain  the  payment  of  dividends  to  share- 
holders of  a  lower  class  until  the  arrears  due  those  of  a  higher 
were  paid,  were  all  equitable  actions.  In  the  only  case  ex- 
cepted from  this  general  rule,  the  right  of  recovery  depended 
upon  an  act  of  Parliament,  and  there  had  been  an  appropriation  of 
the  money.  Coey  v,  Belfast  &  County  Down  R.  R.  Co.,  2  Irish, 
C.  L.  S.  112. 

While,  as  a  general  rule,  courts  of  equity*  will  not  exercise 
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visitorial  powers  over  corporations,  and  its  officers  are  the  sole 
judges  as  to  the  propriety  of  declaring  dividends,  and  in  this  re- 
spect the  court  will  not  interfere  with  a  proper  exercise  of  their 
/  discretion,  yet  where  the  right  to  the  dividend  is  clear  and  fixed 
^  by  the  contract,  and  requires  the  directors  to  take  action  before  it 
can  be  asserted  by  a  suit  at  law,  and  a  restraint  by  injunction  is 
/essential  to  maintain  the  right  of  the  stockholder,  the  interposi- 
T:ion  of  a  court  of  equity  is  a  proper  exercise  of  its  power  and 
should  be  upheld.    In  such  a  case  the  remedy  at  law  is  inadequate, 
and  a  court  of  equity  alone  can  grant  the  proper  relief.    In  re- 
gard to  the  controversy  involved  in  this  action,  it  is  apparent  that 
it  is  not  one  of  legal  cognizance,  and  a  perfect  remedy  can  only 
be  obtained  by  an  equitable  action.    The  judgment  here  requires 
a  specific  performance  of  the  contract,  and  such  relief  could  not 
be  obtained  by  an  action  to  recover  the  dividends. 

The  claim  that  the  plaintiffs  have  been  guilty  of  negligence  and 
laches  in  asserting  their  right,  and  have  so  long  acquiesced  in  the 
manner  of  distributing  the  funds  and  property  of  the  company 
(that  it  is  too  late  to  complain,  and  that  the  doctrine  of  an  estoppel 
in  pais  applies,  demands  serious  consideration.  The  question  is, 
.'whether  the  delay  in  bringing  the  action  precludes  a  recover>'. 
Winder  the  circumstances  presented.  The  defendant's  obligation 
arises  upon  a  contract,  and  the  right  to  the  dividends  became 
fixed  thereby,  the  same  as  the  payment  of  any  other  demand 
which  is  provided  for  by  the  terms  of  an  agreement.  The  failure 
to  pay  makes  the  right  of  action  perfect  and  under  ordinary  cir- 
cumstances this  can  only  be  defeated  by  the  Statute  of  Limita- 
tions. But  was  there  such  an  acquiescence  in  the  acts  of  the  de- 
fendant, such  laches  and  failure  tQ_  proceed  and  claim  the  divi- 
dends by  the  plaintiffs  or  their  testator,  as  in  any  way  operated 
upon  or  induced  the  defendant  to  act  differently  from  what  it 
otherwise  would  have  done,  or  as  injured  or  affected  its  inter- 
ests ?  The  principle  applicable  to-  such  case  is  laid  down  by  Lord 
Denman,  in  Pickard  v.  Sears,  6  Ad.  &  El.  474,  as  follows :  **  The 
rule  of  law  is  clear  that  where  one,  by  his  words  or  conduct,  wil- 
fully causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time." 
Nor  is  it  essential  to  an  equitable  estoppel  that  the  party  should 
design  to  mislead,  and  it  is  sufficient  if  his  acts  were  calculated  to 
mislead  and  have  misled  another  acting  upon  it  in  good  faith  and 
exercising  reasonable  care.  Manuf.  Bank  v.  Hazzard,  30  N.  Y. 
226.  Within  the  rule  stated,  can  it  be  said  that  the  defendant 
was  misled  by  the  conduct  of  the  plaintiffs,  and  that  thereby  it 
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was  induced  to  act  differently  than  it  otherwise  would  have  done, 
or  to  change  its  former  position  ?  A  recurrence  to  the  facts  dis- 
closed upon  the  trial  evinces  that  the  action  of  the  defendant  was 
not  based  at  all  upon  the  apparent  acquiescence  of  the  plaintiffs 
in  its  neglect  to  pay  the  dividends.  It  appears  that  there  has 
been,  ever  since  the  expiration  of  the  time  when  the  dividends 
were  due,  an  active  and  continuous  litigation,  and  a  sharp  contro- 
versy in  the  courts  with  other  parties  against  the  old  corporation 
and  the  defendant,  by  stockholders  who  are  similarly  situated 
i^-ith  the  plaintiffs,  to  recover  dividends  upon  the  preferred  stock. 
Some  of  the  annual  reports  introduced  in  evidence  upon  the  trial 
contain  references  to  the  pendency  of  these  actions  for  the  arrears 
of  dividends,  and  show  clearly  and  beyond  any  controversy  that 
the  defendant  was  well  advised  and  had  full  knowledge  of  the 
claim  of  the  preferred  stockholders.  The  pleadings,  affidavit  for 
injunction,  and  the  injunction  issued  in  one  of  the  suits  brought, 
in  which  the  defendant  was  restrained  from  receiving  funds  from 
the  old  corporation  and  otherwise  enjoined,  which  was  also 
proved,  show  conclusively  the  existence  of  these  litigations  and 
bring  the  knowledge  of  the  same  directly  to  the  defendant's  offi- 
cers. The  defendant  necessarily  was  acquainted  with  the  char- 
acter of  the  litigation,  with  the  questions  involved  and  the  claim 
of  die  preferred  stockholders  to  the  dividends,  and  in  the  face  of 
these  facts,  with  full  notice  of  the  nature  of  the  claim,  has  no 
ground  for  insisting  that  it  would  have  acted  otherwise  if  the 
plaintiffs  had  sued  at  an  early  day.  It  was  not  required  that  each 
particular  stockholder  should  sue  for  his  share  of  the  dividends 
to  preclude  the  defendant  from  claiming  an  acquiescence  and  es- 
stoppel :  and  it  is  quite  sufficient  that  it  was  advised  of  the  charac- 
ter of  the  claim  of  the  respective  stockholders.  The  plaintiffs  and 
other  stockholders  were  entirely  justified  in  awaiting  the  result  of 
suits  pending  without  incurring  the  hazard  of  losing  their  rights 
on  account  of  the  lateness  of  their  demand.  A  right  of  action 
existed  in  favor  of  the  stockholders  against  the  corporation,  which 
continues  against  the  defendant,  who  has  assumed  and  is  bound  to 
pay  its  debts  and  obligations,  which  right  has  not  been  lost  by 
delay,  acquiescence  or  laches.  The  defendant  has  in  fact  acted 
without  regard  to  these  stockholders'  interests  and  diverted  funds 
to  which  the  plaintiffs  were  entitled,  with  full  knowledge  of  the 
facts  and  without  being  misled  or  deceived  by  any  misconduct  or 
any  want  of  action  on  their  part.  The  doctrine  of  estoppel  or  of 
acquiescence  has  no  application  in  such  a  case,  and  cannot  be  in- 
voked to  aid  the  defendant.  The  elements  of  an  estoppel  are 
wanting,  as  there  has  been  no  mistake  or  misleading,  nor  any  in- 
jtuy  arising  from  the  delay  in  bringing  an  action.     It  cannot  be 
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urged  upon  any  valid  ground  that  the  conduct  of  the  defendant  in 
reference  to  these  dividends  was  in  any  respect  influenced  or  af- 
fected by  the  plaintiffs'  delay  to  sue,  or  that  it  labored  under  any 
misapprehension,  or  was  ignorant  of  or  had  not  complete  knowl- 
edge of  the  nature  of  the  plaintiffs'  claim. 

We  have  examined  the  cases  cited  in  this  connection  by  the 
appellant's  counsel,  and  none  of  them  sustains  the  position  that 
where  the  circumstances  indicate  a  full  knowledge  of  the  facts 
in  regard  to  a  claim  which  may  be  made,  and  where  the  party 
was  advised,  by  the  presentation  of  claims  of  other  parties,  of  a 
like  character,  which  were  the  subject  of  litigation,  that  the  doc- 
trine of  laches  and  acquiescence  can  be  invoked  as  a  defense.  In 
each  of  these  decisions  there  was  strong  and  direct  evidence  to 
establish  acquiescence  in  the  action  which  had  been  taken,  and  the 
parties  were  suffered  to  proceed  without  notice,  so  as  to  warrant 
the  conclusion  that  the  subsequent  claimants  assented  to  what  was 
done,  and  thus  ratified  the  action  taken.  See  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  184;  Coles  v.  Bank  of  England,  10  Ad.  & 
El.  437;  Pickard  v.  Sears,  supra;  Prendergast  v,  Turton,  i 
Younge  &  Col.  98 ;  Stafford  v,  Stafford,  i  DeG.  &  J.  193 ;  Nichols 
V.  Leeson,  3  Atk.  573 ;  Currie  v.  Groold,  2  Mad.  Ch.  426 ;  Matthews 
V,  G.  N.  R.  R.  Co.,  5  Jurist,  N.  S.,  part  i,  284,  290.  We  do  not 
deem  it  necessary  to  consider  these  cases  more  fully,  and  it  w^ill 
be  found  that  none  of  them  is  adverse  to  the  views  we  have  ex- 
pressed. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Andrews^  JJ.,  taking  no  part. 

Judgment  affirmed. 


Upon  a  motion  for  a  reargument  in  this  and  other  similar  cases 
decided  with  it,  the  following  opinion  was  handed  down. 

Miller,  J.  The  motion  for  a  reargument  in  these  cases  is 
founded  upon  the  ground  that  the  appellant's  counsel  omitted  to 
discuss  the  question  as  to  the  legality  of  allowing  interest  upon 
the  dividends,  and  that  several  decisions  and  authorities  upon  that 
question  were  not  cited  upon  the  brief  of  the  appellant's  counsel 
and  the  attention  of  the  court  was  not  drawn  to  the  same.  The 
position  of  the  defendant's  counsel  is,  that  the  ten  per  cent.  di\'i- 
dends  which  were  to  be  paid  by  the  contract  and  certificate  upon 
the  new  stock  issued  were  in  the  nature  of  interest  and  given  as 
an  inducement  to  the  parties  subscribing  to  advance  this  necessary 
amount  of  money  to  pay  certain  obligations  of  the  corporation 
in  a  period  of  emergency,  and  that  the  allowance  of  interest  there- 
on in  point  of  fact  would  be  interest  upon  interest,  or  compound 
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interest,  which  is  unauthorized  by  law,  and  which  is  never  allowed 
except  in  case  of  an  express  agreement  to  that  effect.  The  gen- 
eral rule  is  well  established  that  compound  interest  cannot  be  re- 
covered by  law  without  an  agreement  to  pay  the  same  entered 
into  after  it  has  become  due.  State  of  Connecticut  v.  Jackson,  i 
Johns.  Qi.  13 ;  Ackerman  v.  Emmott,  4  Barb,  649. 

Under  ordinary  circumstances  interest  is  not  recoverable  upon 
dividends  declared  without  a  previous  demand  and  a  refusal  to 
pav,  and  the  question  arises  whether  the  rule  stated  is  applicable 
under  the  state  of  facts  presented  in  the  case  at  bar.     Under  the 
resolutions  of  the  stockholders  and  board  of  directors  of  the 
Michigan  Southern  &  Northern  Indiana  Railroad  Co.  the  stock 
proposed  to  be  issued  was  to  be  guaranteed  and  preferred,  and 
certificates  were  issued  to  that.effect,  by  which  the  dividends  were 
to  be  paid  semiannually  out  of  the  net  earnings  of  the  company 
before  anyT^brfibn  should  be  applied  to  the  payment  of  dividends 
upon  the  remaining  stock.  Upon  the  28th  of  February,  1865,  the 
guaranteed  stock  had  been  reduced  by  purchase,  cancellation  and 
otherwise  and  a  surplus  remained  of  $743,000,  which  could  have 
been  applied  to  the  payment  of  the  arrears  of  the  dividends  of  the 
stock  in  question,  including  that  of  the  plaintiff.     On  the  1st  of 
August,  1864,  the  directors,  in  open  violation  of  their  agreement, 
declared  and  paid  a  dividend  upon  the  common  stock  of  $277,- 
664.20,  and  in  March,   1865,  a  like  dividend.     These  amounts 
were  sufficient  to  pay  all  arrears  of  dividends  on  guaranteed 
stock  which  were  outstanding  at  the  time  this  action  was  brought. 
Other  sums  were  afterward  paid  for  dividends  upon  the  common 
stock,  in  violation  of  the  rights  of  the  holders  of  guaranteed  and 
preferred  stock.     These  moneys,  which  should  have  been  appro- 
priated to  the  payment  of  the  dividends  due  the  preferred  stock- 
holders, were  thus  unlawfully  diverted  from  that  purpose.     The 
security  taken  for  the  money  advanced  was  not  in  the  nature  of 
an  obligation  for  the  repayment  of  money  alone,  nor  the  benefits 
or  pa3nTients  to  be  derived  therefrom  were  not  in  substance  or  in 
effect  interest  upon  money  loaned  merely,  and  therefore  did  not 
bear  the  character  of  ordinary  obligations  where  the  allowance 
of  interest  would  be  compounding  the  same,  which  the  courts 
have  regarded  with  disfavor  and  as  unauthorized.     The  preferred 
stockholders  merely  obtained  thereby  an  interest  in  the  assets  of 
the  company  which  entitled  them  to  the  ordinary  dividends  the 
same  as  the  common  stockholders.     The  agreement  to  pay  pre- 
ferred or  guaranteed  dividends  was  an  inducement  to  take  the 
stock,  and  the  dividends  provided  for  were  the  only  return  for  the 
mone>'s  advanced.     The  security,  therefore,  taken  differs  from  an 
annuit>'^  or  ordinary  dividend  or  an  agreement  to  pay  interest. 
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This  rule  should  more  especially  prevail  where  the  sums  to  be 
paid  were  allowed  only  from  time  to  time  out  of  the  net  earnings 
which  ought  to  have  been  applied  and  were  wrongfully  appro- 
priated to  the  payment  of  dividends  to  the  common  stockholders, 
who  were  not  entitled  to  the  same  before  the  others  were  paid. 
By  this  illegal  appropriation  the  common  stockholders  received 
dividends,  and  if  they  chose  could  have  invested  the  same  and 
thus  drawn  interest  thereon,  while  the  preferred  stockholders 
have  no  such  advantage.  Having  thus  misappropriated  the 
funds  out  of  which  the  interest  wafr  to-b^paid  to  the  preferred 
stockholders,  the  company  should  be  compelled  to  pay  interest  on 
the  sums  which  their  own  act  prevented  from  being  paid'.  They 
refused  to  fulfill  the  contract-er  to^  do  what  was  required  by  law 
to  pay  the  plaintiff  the  dividend  to  which  he  was  entitled,  and 
compelled  him  to  bring  an  action  to  enforce  the  declaration  of 
dividends,  and  under  these  circumstances  have  no  claim  to  be  ex- 
empted from  the  payment  of  intejiest  as  damages  as  a  consequence 
of  their  failure  to  perform  a  plain  obligation.  The  plaintiff  be- 
came damnified  by  the  refusal  of  the  company  to  declare  a  divi- 
dend when  they  had  funds  for  that  purpose,  and  by  the  diversion 
of  such  funds  his  right  to  interest  accrued  by  being  compelled  to 
institute  an  action  to  enforce  the  same.  It  may  also  be  remarked 
that  there  were  no  specific  dividends  to  demand  until  they  had 
been  declared,  and  hence  the  demand  would  have  been  unavailable 
and  the  case  differs  entirely  from  one  where  dividends  have  been 
declared  or  an  annuity  has  been  received  or  where  money  has  been 
appropriated  or  received  for  such  a  purpose  and  nothing  remains 
to  be  done  except  to  pay  it  over  when  demanded  by  the  person 
whp  IS  entitled  to  receive  the  same.  Nor  does  it  interfere  with 
the  ri^ht  of  the  plaintiff  to  interest  on  dividends  because  this  is 
an  equitable  action,  for  as  no  dividends  had  been  declared  and  the 
plaintiff's  remedy  in  part  was  to  compel  the  officers  of  the  com- 
pany to  declare  such  dividends,  no  other  action  could  properly 
be  brought  in  which  adequate  relief  could  be  obtained.  It  is 
enough,  we  think,  that  the  plaintiff's  right  to  the  interest  exists 
to  authorize  the  court  to  enforce  his  claim  in  this  action. 

The  plaintiff's  case  bears  no  analogy  to  that  of  copartnerships 
when  one  of  the  partners  is  not  entitled  to  interest  as  against  the 
others.  Nor  is  there  any  such  laches  in  enforcing  the  plaintiff's 
demand,  or  by  a  failure  to  make  a  demand,  or  by  bringing  a  suit  at 
an  earlier  period  as  estops  him  from  claiming  such  interest. 

The  learned  counsel  for  the  appellant  has  cited  several  English 
authorities  where  the  courts  have  refused  to  allow  interest  to 
annuitants  upon  the  arrears  of  an  annuity  although  there  were 
circumstances   which   before    induced    the   courts    to   allow   it. 
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Aylmer  v.  Aylmer,  i  Malloy,  87 ;  Anderson  v.  Dwyer,  i  Schoales 
k  Lefroy,  301 ;  Booth  v,  Lycester,  3  Mylne  &  Craig,  459 ;  Earl  of 
Mansfield  v.  Ogle,  De  G.  &  J.  38 ;  Torre  v.  Brown,  5  House  of 
Lords  Cases,  part  i,  555;  Booth  v,  Coulton,  7  Jurist,  N.  S.,  part 
i»  ^\  Jenkins  v,  Bryant,  16  Simons,  272.  We  have  given  to 
these  cases  the  most  careful  consideration  and  they  appear  to  es- 
tablish a  practice  in  the  English  courts  to  refuse  interest  upon 
annuities  except  under  special  circumstances,  and  one  of  these, 
3  Mylne  &  Craig,  459,  appears  to  have  been  decided  upon  a  ques- 
tion of  intention.  The  rule  seems  to  have  been  of  modem  origin, 
for  the  earlier  cases  are  not  entirely  in  the  same  direction.  Litton 
V.  Litton,  I  P.  Wms.  541 ;  Ferrers  v,  Ferrers,  Talbot's  Cases,  2 ; 
Robinson  v.  Cumming,  2  Atk.  579 ;  Drapers'  Co.  v.  Davis,  id.  211; 
Morris  r.  Dillingham,  2  Ves.  Sr.  170;  Morgan  v,  Morgan,  2  Dick. 
643.  Assuming,  however,  that  the  modem  decisions  are  control- 
ling, cases  of  this  kind  are  not  in  point  when  the  claim  to  interest 
rests  upon  an  unlawful  appropriation  of  moneys  which  were  prop- 
erly applicable  to  the  payment  of  arrears  of  dividends,  as  is  the 
case  here.  And  where  the  party  who  is  bound  to  pay  is  in  fault 
and  diverts  or  fails  to  apply  the  money  in  his  hands  for  the  pur- 
pose of  paying  dividends  which  are.  leg^llYjl^^'  ^he  rule  laid  down 
as  to  annuitants  cannot  shield  it  from  the  consequences  of  the  de- 
fault. Such  party  is  not  exonerated"  for  the  apparent  reason  that 
he  was  lawf  uUyihDun.d  to  pay  and  could  pay,  had  he  chosen  to  do 
so,  and  utterly  failed  and  neglected  to  perform  this  conceded  duty 
and  obligation. 

For  the  reasons  stated,  without  considering  the  question  as  to 
the  right  to  a  reargument,  we  are  of  the  opinion  that  the  motion 
should  be  denied. 

All  concur. 

Motion  denied. 


GORHAM  D.  WILLIAMS  v,  BOWDOIN  S.  PARKER  ANE 

OTHERS. 

In'  the  Supreme  Judicial  Court  of  Massachusetts,  Januar\ 

7,  1884. 

[Reported  in  136  Massachusetts  Reports  204.] 

Bill  in  Equity,  alleging  that,  on  August  13,  185 1,  certain 
persons  named  organized,  under  the  laws  of  the  commonwealth, 
^  a  corporation,  under  the  name  of  the  Greenfield  Tool  Com- 
ply; that  they  and  their  successors  transacted  business  as  such 
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corporation  at  Greenfield  from  that  date  until  January  12,  1883 ; 
that  by  the  St.  of  1855,  c.  143,  the  corporation  was  authorized 
to  issue  preferred  stock  not  to  exceed  25a^ares,  giving  its  guar- 
anty that  each  share  of  said  stock  "shall  receive  semi-annual  divi- 
dends of  four  dollars  on  each  share ;"  that  the  corporation  issued 
such  preferred  stock;  that  the  business  of  the  corporation,  during 
the  greater  portion  of  the  time  since  its  organization,  had  been 
unprofitable,  and  its  liabilities  exceeded  its  assets  by  a  large  sum ; 
that  the  defendants,  who  were  holders  of  shares  of  said  preferred 
stock,  had  received  dividends  of  four  dollars  a  share  semi-annually 
since  the  issue  thereof;  that,  on  January  12,  1883,  the  corporation, 
by  vote  of  its  stockholders,  filed  its  petition  in  insolvency;  and 
that,  at  the  first  meeting  of  the  creditors,  the  plaintiff  was  chosen 
assignee  of  the  estate  of  the  corporation,  and  accepted  the  trust. 

The  prayer  of  the  bill  was  that  the  defendants  might  be  re- 
quired to  pay  to  the  plaintiff,  as  assignee,  all  moneys  of  the  cor- 
poration paid  to  them  as  dividends  on  the  shares  of  preferred  stock 
I      held  by  them,  at  any  time  when  there  wej:e4i04)rofits  accrued  to 
\     the  corporation  from  wffich  dividends  could  rightfully  be  paid ; 
1     and  for  other  and  further  relief.     The '  defendants  demurred  to 
the  bill,  for  want  of  equity. 

Hearing  on  bill  and  demurrer  before  Allen,  J.,  who  reserved 
the  case  for  the  consideration  of  the  full  court. 

B.  S,  Parker  &  F.  G.  Fessenden  for  the  defendants. 

G.  D.  Williams,  pro  se. 

Field,  J.  The  question  which  underlies  all  others  in  this  case 
is  whether  the  guaranty  that  each  share  of  the  preferred  stock 
"shall  receive  semi-annual  dividends  of  four  dollars  on  each  share" 
is  an  absolute  guaranty,  or  is  conditional  upon  the  earning  of  suffi- 
cient profits  by  the  corporation.  This  depends  upon  the  construc- 
tion to  be  given  to  the  St.  of  1855,  c.  143.  No  condition  is  ex- 
pressed in  the  statute,  and  the  natural  meaning  of  the  words  used 
is,  that  the  corporation  is  to  guarantee  to  each  holder  of  preferred 
stock  that  he  shall,  while  the  corporation  does  business,  receive 
semi-annual  dividends  of  four  dollars  on  each  share;  so  that,  if 
the  net  earnings  of  the  corporation  are  insufficient  to  pay  such 
dividends,  the  corporation  shall  make  good  the  difference  out  of 
any  property  it  has.  If  the  Legislature  had  intended  that  the 
holders  of  preferred  stock  should  only  be  entitled  to  a  preference 
over  the  common  stockholders  in  dividends  to  the  extent  of  four 
dollars  semi-annually  on  each  share,  and  should  never  receive  a 
greater  dividend  than  this,  it  would  have  been  easy  to  express 
this  intention  accurately ;  and  the  only  guaranty  required  of  the 
corporation  would  have  been,  that  it  should  appropriate  the  net 
earnings  first  to  the  payment  of  a  dividend  of  four  dollars  semi- 
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annually  upon  each  share  of  the  preferred  stock.  The  preferred 
stock  authorized  by  this  statute  has  some  of  the  characteristics 
of  stock  and  some  of  the  characteristics  of  a  debt  of  the  corpo- 
ration ;  the  corporation  is  authorized  to  guarantee  a  fixed,  semi- 
annual dividend  upon  the  preferred  stock,  which  is  all  the  divi- 
dend that  can  under  any  circumstances  be  paid  upon  it.  This 
stock  is  not  to  be  issued  until  the  company  has  received  $100 
a  share  therefor;  it  may  be  exchanged  for  common  stock,  but 
not  within  two  months  next  preceding  the  making  of  a  dividend ; 
and,  upon  the  dissolution  or  termination  of  the  corporation,  the 
holders  of  preferred  stock  are  entitled  to  be  paid  in  full  next  after 
the  payment  of  de^bts,  and  before  any  payments  to  the  holders  of 
the  common  stock. 

The  St  of  1855,  c.  143,  which  was  a  special  act,  was  followed 
by  the  St.  of  1855,  c.  290,  which  applied  to  all  corporations  then 
or  thereafter  established  within  the  State.  This  last  act  author- 
ized the  issue  of  general  and  special  stock,  and  the  special  stock 
was  made  subject  to  redemption,  at  par,  after  a  fixed  time  to 
be  expressed  in  the  certificate;  and  the  act  also  provided  that 
''Holders  of  such  special  stock  shall  be  entitled  to  receive,  and 
the  corporation  shall  be  bound  to  pay  thereon,  a  fixed  half-yearly 
sum  or  dividend,  to  be  expressed  in  the  certificate,  not  exceeding 
four  per  cent.,  and  shall  in  no  event  be  liable  for  the  debts  of  the 
corporation  beyond  their  stock.  Holders  of  such  general  stock 
shall  be,  jointly  and  severally,  individually  liable  for  all  the  debts 
of  the  corporation  until  such  special  stock  shall  be  redeemed  in 
full."  See  Gen.  Sts.,  c.  60,  sec.  12;  Sts.  1862,  c.  218,  sec.  2,  cl.  4; 
1870,  c.  224,  sec.  25;  Pub.  Sts.,  c.  106,  sec.  42;  Allen  v.  Herrick, 
15  Gray,  274.  The  general  legislative  policy  of  the  common- 
wealth thus  appears  to  be  that  holders  of  special  stock  shall  be 
regarded  as  rreditofs  of  the  corporation  for  the  dividends  guar- 
anteed, which -h^ure  become  payable;  and  a  similar  consf ruction 
must  be  given  to  the  St.  of  1855,  c^  143.  The  defendants,  so  far 
as  appears  by  the  bill,  rightfully  received  the  dividends  paid 
them.    See  Rutland  &  Burlington  Railroad  v.  Thrall,  35  Vt.  536. 

The  cases  cited,  in  which  either  the  preferred  stock  was  issued 
without  statutory  authority,  or  the  dividends  thereon  by  the 
terms  of  the  promise  or  guaranty  were  held  to  be,  either  expressly 
or  impliedly,  payable  out  of  the  net  earnings  of  the  corporation, 
afford  but  little  aid  in  the  construction  of  the  St.  of  1855,  c.  143. 

In  the  opinion  of  a  majority  of  the  court,  the  demurrers  must 
be  sustained,  and  the  bill  dismissed. 
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GORDON^S  EXECUTORS  et  d.  v.  R.,  F.  &  P.  R.  K  CO.  ct  aL 

In  the  Supreme  Court  of  Appeals  of  Virginia,  April  10, 

1884. 

[Reported  in  78  Virginia  Reports  501.] 

Appeal  from  decree  of  Circuit  Court  of  city  of  Richmond,  ren- 
dered 7th  July,  1883,  in  two  causes  in  chancery,  consolidated  and 
heard  together.  The  complainants  in  the  one  were  Douglas  H. 
Gordon's  executors  and  others,  suing  for  themselves  and  other 
holders  of  the  guaranteed  stock  of  the  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company,  and  in  the  other  were  the  City 
Fire  Insurance  Company  of  Richmond  and  others  suing  simi- 
larly. And  the  defendants  in  both  were  the  Richmond,  Fred- 
ericksburg and  Potomac  Railroad  Company,  and  the  Board  of 
Public  Works  of  Virginia,  Ann  W.  Anderson,  A.  Sidney  Biddle 
and  others,  the  holders  of  the  common  stock  of  the  said  com- 
pany. The  object  of  these  suits  was  to  enforce  the  contracts  be- 
tween the  holders  of  the  said  guaranteed  stock  and  the  said  com- 
pany, as  expressed  on  the  face  of  the  said  stock,  and  to  have  the 
rights  of  said  holders  passed  on  and  enforced  in  respect  to  a 
participation  in  the  dividends  of  said  company,  and  especially 
under  the  resolution  of  its  stockholders  in  general  meeting  in 
December,  1881,  and  the  consequent  action  of  its  board  of  di- 
rectors in  issuing  certificates  known  as  "dividfiiuLxihligatipn^' 
to  the  holders  of  the  common  stock.  Demurrers  and  answers 
were  filed,  and  by  its  said  decree  the  said  Circuit  Court  dismissed 
the  bills  of  the  complainants  with  costs  to  the  defendants ;  and 
the  complainants  obtained  from  one  of  the  judges  of  this  court 
an  appeal  and  supersedeas. 

The  opinion  states  the  facts. 

James  Pleasants  and  Carrington  &  Fitzhugh  for  appellants, 
Gordon's  Executors  et  al. 

John  A,  Coke  for  appellants,  City  Fire  Insurance  Company 
et  al. 

James  N.  Dunlop  for  appellants,  Harrison  et  al. 

Wm.  IV.  Henry  for  appellees,  R.,  F.  &  P.  R.  R.  Co.  et  al. 

F.  S.  Blair,  Attorney-General,  for  appellee,  the  Board  of  Public 
Works  of  Virginia. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  General  Assembly  of  Virginia,  passed  on  the 
13th  day  of  February,  1856,  the  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company  was  authorized  "to  extend  their  rail- 


SEC.  II.]    GORDON'S  ex'rs  €t  al.  V.  R.,  F.,  ETC.,  CO.  et  al.       1385 

road  so  as  to  form  a  junction  with  the  Orange  and  Alexandria 
railroad,  at  its  point  of  intersection  with  the  Manassas  Gap  rail- 
road." And  "for  the  purpose  of  carrying  out  the  objects  of  this 
act  and  any  other  acts  in  relation  to  said  company,"  they  were  au- 
thorized by  the  second  section  of  the  act  "to  increase  their  capital 
stock  in  such  manner  as  they  may  deem  advisable,  to  the  extent 
of  one  million  of  dollars,  in  addition  to  the  amount  hitherto  au- 
thorized;" or  they  might,  to  such  extent  as  might  be  deemed  ad- 
visable to  do  so,  borrow  money  at  a  rate  of  interest  not  exceedjng 
seven  per  centum,  and  issue  proper  certificates  or  evidences  of 
debt  therefor,  and  make  the  same  convertible  into  stock  at  th\j 
pleasure  of  the  holder,  and  secure  the  punctual  payment  of  the 
principal  and  interest  of  such  loans  by  a  deed  of  trust  on  all  the 
property  of  the  company  and  its  franchises :  provided  the  aggre- 
gate amount  of  stock  and  convertible  loan  issued  under  the  au- 
thority of  this  section  shall  not  exceed  the  sum  of  one  million  of 
dollars.    Acts  1855-56,  p.  108,  c.  130. 

Under  the  authority  of  this  act  the  stockholders  met  on  the  27th 
of  May,  1857,  in  regular  meeting,  and  by  resolutions  adopted  on 
that  day  increased  the  capital  stock  of  the  company  by  issuing 
two  thousand  shares  of  what  was  then  and  has  been  since,  until  / 
this  controversy  arose,  regarded  and  treated  as  gtyjiaateeij^seven 
per  cent,  stock,  entitled  to  receive  a  minimum  of  three  andaTialf 
^ent.  semi-annually,  and  "  privileged^  to  receive  any  excess 
of  semiannual  dividend  beyond  three  and  a  half  per  cent^  which 
may  be  at  any  time  paid  on  the  common  stock  of  the  company 
without  impairing  the  guaranty  of  seven  per  cent,  per  annum 
given  by  this  resolution."  These  certificates  had  printed  on  their 
face  the  resolutions  under  which  they  were  issued,  which  are  as 
follows: 

"  I.  Resolved,  That  the  capital  stock  of  the  company  be  and 

the  same  are  hereby  increased  the  amount  of  two  thousand  shares. 

"2.  Resolved,  That  the  said  two  thousand  shares  be  and  the 

same  are  hereby  constituted  a  guaranteed  stock,  entitled,  under 

any  circumstances,  to  receive  seven  per  cent,  per  annum,  and  that 

the  president  and  directors  be  and  they  are  hereby  instructed  to  pay 

semi-annual  dividends  on  the  said  shares,  on  the  first  day  of  May 

and  November  of  each  year,  of  not  less  than  three  and  a  half  per 

cent.,  any  holder  of  the  said  guaranteed  shares  being  privileged 

to  receive  any  excess  of  semi-annual  dividend  beyond  three  and 

a  half  per  cent,  which  may  be  at  any  time  paid  on  the  common 

stock  of  the  company  without  impairing  the  guaranty  of  seven 

per  cent,  given  by  this  resolution. 

"3.  Resolved,  That  for  the  purpose  of  securing,  beyond  any 
contingency,  the  payment  of  seven  per  cent,  per  annum  on  the 


•   '< 


n  I0 


f 


1386     GORDON'S  EX'rS  et  aL  V.  R.,  F.,  ETC.,  CO,  et  al.     [chap.  vil. 

guaranteed  shares  created  by  the  above  resolutions,  the  president 

and  directors  be,  and  they  are  hereby,  irrevocably  instructed,  in 

/  the  event  of  its  being  at  any  time  hereafter  deemed  requisite  or 

J"  advisable  for  this  company  to  give  a  deed  of  trust  or  mortgage 

on  any  of  its  property  or  privileges,  to  embrace  the  shares  of 
stock  hereby  created,  in  the  first  deed  of  trust  or  mortgage  which 
may  be  given  by  the  company,  and  to  protect  the  guaranty  given 
in  the  preceding  resolution,  by  making  the  principal  of  the  whole 
guaranteed  stock  created  by  the  above  resolutions,  and  seven  per 
cent,  dividend  on  the  same,  part_ola  first  lien  on  all  the  property, 
rights,  privileges  and  franchises  of  the  company,  and  a  debt  of  the 
company  immediately  payable,  in  the  event  of  any  default  in  the 
punctual  payment  of  the  dividends  hereby  guaranteed." 

The  company  deemed  it  advisable  to  execute  such  a  deed  of 
trust,  and  accordingly  it  was  done  on  the  27th  of  May,  1881.  This 
deed  embraced  "all  of  the  works  and  property  of  the  said  com- 
pany/* and  secured,  besides  the  said  guaranteed  stock,  certain 
other  obligations  of  the  company. 

Of  the  stock  thus  issued  and  secured,  the  estate  of 

Douglas  H.  Gordon,  dec'd,  holds '  235  shares. 

Ann  C.  Thomas  holds 20  shares. 

Robert  L.  Harrison  holds 10  shares. 


.    r^ 


(  On  the  13th  of  December,  1865,  another  act  was  passed  by  the 

General  Assembly  authorizing  an  increase  of  the  company's  stock 
to  such  an  extent  as  might  be  requisite  to  enable  them  to  liqui- 
date all  arrears  of  debts,  interest  and  dividends  of  the  company, 
and  to  make  such  portion  of  the  said  increased  capital  stock  as 
they  might  deem  advisable  a  "guaranteed  stock,"  on  which 
dividends  of  not  exceeding  7  per  cent,  per  annum  might  be  guar- 
anteed to  be  paid  semi-annually;  provided,  such  increase  of  the 
capital  stock  should  not  exceed  in  the  aggregate  the  sum  of  one 
million  of  dollars.    Acts  1865-66,  p.  332,  c.  210. 

Under  the  authority  of  this  act  the  stockholders  met,  on  the 
2 1st  of  November,  1866,  and  authorized  the  issue  of  "certificates 
of  guaranteed  6  per  cent,  stock,  in  shares  of  $100  each,  expressing 
on  their  face  that  the  holder  should  be  entitled  to  receive,  on 
May  I  and  November  i,  of  each  year,  not  less  than  $3  per  share, 
and  that  for  the  punctual  payment  of  the  same  the  company  pledge 
its  whole  property,  profits  and  franchises,  to  such  holders  of  the 
6  per  cent,  bonds  or  interest  coupons  of  the  company  as  should, 
before  March  I,  1867,  consent  to  receive  the  same  at  par  in 
liquidation  of  an  equal  amount  of  interest  upon  the  6  per  cent, 
bonds  or  interest  coupons  of  the  company  then  due  and  unpaid, 
which  should  be  held  by  them  respectively,  including  all  interest 
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then  accrued  upon  such  instalments  of  interest  or  interest  cou- 
pons, from  the  dates  which  such  instalments  or  coupons  were 
severally  due,  to  January,  1867."  And  it  was  further  provided 
by  the  resolutions  passed  on  that  day,  and  which  are  printed  upon 
the  face  of  these  certificates,  "that  any  rate  of  dividends  which 
should,  at  any  time,  be  declared  or  made  on  the  common  stock 
of  the  company  greater  than  was  required  to  be  paid  on  the  6  per 
cent,  guaranteed  stock  thereby  authorized,  should  at  all  times 
he  equally  paid  on  all  such  guaranteed  stock/' 

And  the  board  of  directors  were  authorized  thereby  to  pay  to 
the  holders  of  such  guaranteed  stock,  into  which  the  arrears  of 
interest  and  guaranteed  dividends  should  be  fundSd  in  accordance 
therewith,  the  guaranteed  dividends  which  should  accrue  on  such 
guaranteed  stock,  without  any  deductions  from  their  amounts  for 
any  public  taxation. 

Of  this  issue  of  guaranteed  stock,  amounting  to  193  shares — 

Ann  C.  Thomas  holds 3  shares. 

City  Fire  Ins.  Co.  holds 58  shares. 

On  the  same  day,  November  21,  1866,  the  stockholders,  under 
authority  of  the  before-mentioned  act  of  December  13,  1865,  au- 
thorized an  issue  of  guaranteed  7  per  cent,  stock,  amounting  to 
1271  shares,  and  caused  the  resolutions  directing  the  issue  to 
l>e  printed  on  the  face  of  the  certificates. 

Of  this  issue  the  estate  of 

Douglas  H.  Gordon,  deceased,  holds 89  shares. 

Ann  C.  Thomas  holds 6  shares. 

Eliza  L.  C.  Harrison  holds —  shares. 

On  November  18,  1868,  the  stockholders,  by  resolution  passed 
that  day,  under  the  said  act  of  February  13,  1856,  authorized  the 
hoard  of  directors  to  issue  to  such  holders  of  the  jj)er_cent.  cer- 
tificates of  debt  of  the  company,  due  July  i,  1869,  as  might  elect 
to  convert  such  certificates  into  guaranteed  stock,  one  share  of 
the  capital  stock  of  the  company,  guaranteed  to  yield  not  less  than 
7  per  cent,  per  annum,  free  from  all  public  taxation,  payable  semi- 
annually, and  to  participate  in  any  larger  dividend  that  might 
be  declared  on  the  company's  stock  for  every  $100  of  such  cer- 
tificates. Under  this  resolution  certificates  were  issued  to  the 
amount  of  13 12  shares,  the  resolution  being  printed  on  the  face 
thereof.     Of  this  last  named  issue  the  estate  of 

Douglas  H.  Gordon,  deceased,  holds 3  shares. 

Ann  C.  Thomas  holds 5  shares. 

Marcellus  Smith  holds 10  shares. 

'William  R.  Massie  holds 6  shares. 
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On  the  8th  of  May,  1871,  another  issue  of  228  shares  of 
guaranteed  7  per  cent,  stock,  under  similar  resolutions,  was 
made,  under  the  act  of  February  13,  1856,  but  as  none  of  this 
issue  is  held  by  any  of  the  appellants  it  need  not  be  further  no- 
ticed. 
^  ^  At  a  meeting  of  the  stockholders,  held  November  16,  1881, 

^  d^   ^  the  president  made  a  report,  reciting  the  fact  that  no  dividends 

'  ^  ^.o''  [•     ^      had  been  paid  on  the  common  stock  for  many  years,  although 
\    '      '  the  net  profits  of  the  company  each  year  had  been  considerable, 

^  .^  !  and  that  these  net  profits,  having  been  used  in  the  purchase  of  the 

real  estate  used  in  making  other  permanent  additions  to  the  com- 
pany's property,  had  been  placed  to  the  credit  of  profit  and  loss, 
and  then  amounted  to  $755,039.10,  which  might  have  been  in 
dividends  to  the  common'^sfocTclTolders  if  the  board  had  thought 
it  wise  to  increase  tl)e  company's  fixed  charges  by  borrowing 
money  for  the  purpose  of  making  these  additions  to  its  property. 
He  further  stated  in  said  report  that  the  board  believed,  in  view 
of  the  improved  condition  of  the  road  and  of  the  country  sup- 
porting it,  it  would  in  the  future  be  able  to  pay  a  fair  dividend, 
say  two  per  cent,  semi-annually,  upon  its  common  stock  and  upon 
the  amount  theretofore  retained  from  the  stockholders  and  passed 
to  the  credit  of  profit  and  loss.  For  these  reasons,  and  to  enable 
the  stockholders  to  receive  the  equivalent  of  interest  for  the  use 
of  the  money  so  withheld  without  adding  to  the  fixed  charges  of 
the  company,  he  stated  that  the  board  recommended  that  the 
stockholders  should  pass  the  resolution  following: 

"  Resolved,  That  for  the  purpose  of  dividing  among  the  com- 
mon stockholders  of  the  company  the  amount  standing  upon  its 
books  to  the  credit  of  profit  and  loss,  which  amount  has  here- 
tofore been  earned  by  the  company  and  expended  in  permanent 
'  ^  Y  '^'  additions  to  and  improvements  of  the  company's  property,  instead 
/        of  being  used  in  the  payment  of  dividends,  the  board  of  directors 
/        be,  and  they  are  hereby  authorized,  in  their  discretion,  to  issue 
I         dividend  obli^tions  or  certificates  in  amounts  of  $100,  or  multi- 
ples of  that  amounl,  bearing  in  lieu  of  interest  on  each  $100  of 
the  certificates,  the  dividend  payable  on  each  share  of  the  comrnbn 
stock  of  the  company  at  the  several  dates  when  such  dividends 
\        shall  be  payable,  and  entitled  in  any  dividend  of  the  assets  of  the 
company  to  share  in  a  corresponding  proportion  of  the  same.    For 
the  fractional  part  of  $100  to  which  any  stockholder  may  be  en- 
titled, there  shall  be  issued  to  him  a  certificate  of  dividend  scrip, 
which  certificate  may  be  converted  at  the  option  of  the  holder 
into  dividencLobligatipus  when  presented  in  sums  of  $100,  but 
which  shall  not  be  entitled  to  interest  or  a  share  of  the  dividends 
until  so  converted." 
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The  foregoing  resolution  having  been  adopted,  the  board  of 
directors  at  their  next  meeting,  held  on  the  8th  of  December, 
1881,  passed  a  resolution  declaring  a  dividend  of  two  dollars  per 
share  on  the  common  stock,  payable  January  2,  1882,  and  pro- 
vidihg  that  the~same  amount  be  paid  at , the- same  time  on  each 
dividend  obligation  of  one.  hundred  dollars.  Dividend  obligations 
framed  iii  accordance  with  the  terms  of  the  resolution  of  Novem- 
ber 16,  1881,  were  issued  to  the  common  stockholders,  and  a 
dividend  of  two  dollars  per  share  was  paid  to  them  on  the  ist 
January,  1882,  and  has  been  subsequently  paid  every  six  months. 
The  guaranteed  stockholders,  however,  were  wholly  excluded 
from  a  participation  in  the  dividendjobligations,  and  this  is  their 
ground  of  complaint  in  the  two  above-nam'e^^its. 

The  company,  on  the  other  hand,  to  justify  this  exclusion  of  the 
guaranteed  stockholders  from  a  participation  in  this  scrip  divi- 
dend, assigns  various  reasons.    Among  these,  however,  the  only  ^^ 
one  which,  in  the  view  we  take  of  this  case,  C9uld  by  any  possi-  '  ^  / 
bility  avail  as  a  defense,  is  the  suggestion  that  the  acts  under  ^^^^^ 
which  the  appellants  claim  that  the  guaranteed  scrip  held  by 
them  was  issued,  do  not  authorize  an  issue  of  any  such  stock  a$  ^ 
that  held  by  the  appellants. 

With  a  view,  therefore,  to  ascertain  the  soundness  of  this  de- 
fense, we  proceed  to  an  examination  of  the  act  which  has  been 
most  vigorously  assailed — namely,  the  act  of  February  13,  1857 — 
observing,  however,  in  passing,  that  if  the  object  and  intent  of 
the  legislature  be  kept  steadily  in  view,  it  will  materially  assist  us 
in  arriving  at  a  correct  interpretation  of  the  act;  and  further,  that 
the  object  of  the  enactment  being,  as  we  shall  see,  plain  and 
unequivocal,  that  construction  must  be  adopted  which  will  best 
effectuate  the  intentions  of  the  legislature.  Potter's  Dwarris  on 
Statutes  and  Constitutions,  201-202.  And  the  resolutions,  annual 
reports  and  other  proceedings  are  competent  evidence  for  the 
purpose  of  showing  the  real  character  of  the  transaction.  Board- 
man  V.  Lake  Shore  and  Michigan  Company,  84  N.  Y.  172. 

Now,  as  the  act  on  its  face  shows,  this  company  had  been 
authorized  to  extend  its  road  so  as  to  form  a  junction  with  the 
Orange  and  Alexandria  railroad,  and  it  was  for  the  purpose  of 
carrying  out  this  and  other  acts  in  relation  to  this  defendant  com- 
pany that  they  were  authorized  to  increase  the  capital  stock  of 
the  company  "  in  such  manner  as  they  may  deem  most  advisable, 
to  the  extent  of  one  million  dollars,  in  addition  to  the^amount 
before  authorized ;  or  they  might,  to  such  extent  as  might  be 
deemed  advisable,  borrow  money  at  a  rate  of  interest  not  ex- 
ceeding seven  per  cent.T^onvertible  into  stock  at  the  pleasure  of 
the  holder ;  the  aggregate  amount  of  such  stock  and  convertible 
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loan  being,  however,  limited  to  an  amount  which  should  not  ex- 
ceed the  sum  of  one  million  dollars." 

To  accomplish  these  objects  it  was  necessary  that  money  should 
be  raised.  And  this  the  legislature  empowered  the  company  to 
do,  in  one,  or  both,  of  two  entirely  dissimilar  ways.  It  might 
do  it  by  an  issue  and  sale  of  stogk ;  or  it  might  borrow  it ;  or  it 
might  do  both.  It  is  clear,  however,  that  it  was  not  contemplated 
by  the  legislature  that  the  stock  thus  authorized  to  be  issued 
would^  be  common  stock.  The  members  of  that  body,  we  must 
presume,  were  men  of  fair  ability,  and  must  have  known  that 
loan  certificates  bearing  a  good  rate  of  interest,  with  both  prin- 
cipal and  interest  well  secured,  would  command  a  much  better 
price  than  the  common  and  unsecured  stock  of  the  company. 
They  were  in  the  act  of  providing  for  an  issue  of  just  such  cer- 
tificates to  bear,  perhaps,  as  high  a  rate  of  interest  as  seven  per 
centum,  and  were  making  these  certificates  convertible,  at  the 
option  of  the  holder,  into  this  stock.  Now,  what  sort  of  stock 
must  they  have  intended  this  stock  to  be?  Why,  manifestly,  not 
conimon  stock,  but  such  a  sort  or  character  of  stock  as  would  be 
certaillty^equivalent  in  value  to,  perhaps  more  valuable  than,  the 
loan  certificates.  The  purpose  of  the  legislature  was,  we  repeat, 
to  authorize  the  creation  of  a  stock  from  the  ready  sale  of  which 
a  large  amount  of  money  could  be  raised.  The  legislature  knew 
\  that  the  company  already  had  the  right  to  increase  its  common 
\  stock,  but  they  knew  more;  they  doubtless  knew  that  the  com- 
mon stock  was  salable  only  at  a  large  discount,  and  that  it  was 
not,  therefore,  available  as  a  means  of  raising  money.  What  it 
intended  to  authorize  this  company  to  issue  was  to  be,  therefore, 
a  different  manner  p£  stock;  a  stock  which,  from  the  character 
of  its  incidents,  would  be  not  only  valuable,  but  readily  sought 
for;  and  hence  it  was  that  language  was  employed  in  the  act 
broad  enough  to  include,  by  any  fair  construction,  any  kind  or 
character  of  stock  that  the  company  might  deem  not  simply 
"available,"  but  "most.avjijable,"  to  issue. 

IT  the  legislature  fully  recognized  that  special  and  unusual 
guarantees  would  have  to  be  accorded  to  this  new  issue  of  stock 
to  make  it  sell,  in  the  then  stringency  of  the  money  market,  to 
advantage,  and  it  therefore  properly  remitted  the  whole  matter 
as  to  the  character  of  the  stock  that  should  be  issued  to  the  judg- 
ment and  discretion  of  those  whose  rights  alone  would  be  affected 
thereby,  we  have  no  doubt  upon  the  terms  of  this  act  that  the 
company  was  fully  empowered  to  issue  -guarailtefiiLstQCk  of  the 
kind  in  qiiestion.  Such  also  was  the  contemporaneous  construc- 
tion placed  upon  this  act  by  the  officers  and  stockholders  of  this 
company,  as  shown  by  the  report  of  the  president  of  the  company 
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made  in  May,  1857,  in  which  he  "recommends  to  the  stockholders 
the  creation  of  $200,000  of  additional  stock  guaranteed  to  bear 
seven  per  cent^vidends  per  annum,  entitled  to  share  equally 
with  all  other  stock  in  any  larger  dividends^which  may  hereafter 
be  declared,  witiiout  imjJairi.ng_its  claim,  always  to  receive  at 
least  seven  per  cent.,"  as  well  as  by  the  resolutions  passed  by  these 
same  stockholders,  in  general  meeting  assembled,  whereby  the 
issuance  of  this  stock  was  directed.  Nor  is  this  all.  Under  the 
resolutions  of  May  27,  1857,  2000  shares  of  seven  per  cent,  stock 
were  issued  and  taken.  Dividends  on  this  guaranteed  stock  ac- 
crued during  the  war  and  were  unpaid,  whereupon  the  legisla- 
ture recognized  the  legality  and  validity  of  these  resolutions,  and 
the  rights  of  the  guaranteed  stockholders,  and  the  liability  of  the 
company  under  them,  by  jiutfionZtHg^the  company  to  increase 
its  capital,  and  to  issue  another  guaranteed  seven  per  cent,  stock 
to  liquidate  the  dividends  in  arrear  and  unpaid,  thus  giving  a 
legislative  construction  to  this  same  act^  But  it  is  objected  that 
the  act  itself  does  hot  expressly  authorize  any  lien  to  be  given 
to  secure  this  guaranteed  stock.  It  is  admitted;  but  we  do  not 
see  that  it  was  absolutely  essential  that  this  should  be  done.  When 
the  legislature  armed  this  company,  as  we  have  shown  that  it  did, 
with  the  power  to  determine  both  the  character  of  the  stock  it 
should  issue  and  the  measure  of  preference  or  guaranty  that 
should  be  attached  to  it,  it,  by  necessary  implication,  conferred 
upon  it  also  the  power  to  secure  the  payment  of  both' the  principal 
and  interest  ther^ot^  a  deed  of  trust  on  the  property  and  fran- 
chises of  the  r6ad,~tftt' should  be  required  to  carry  out  their  de- 
termination. So  much  for  the  act  of  February  13,  1856,  and 
resolutions  passed  thereunder.  We  come  now  to  the  act  of  De- 
cember 13,  1865,  ^"d  here  we  shall  be  more  brief.  It  read  as 
follows : 

*'Be  it  enacted,  etc..  That  the  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company  be,  and  they  are  hereby,  authorized, 
to  increase  the  capital  stock  of  the  company  to  such  extent  as  may 
be  requisite  to  enable  them  to  liquidate  all  arrears  of  debts,  in- 
terest and  dividends  of  the  company,  and  to  make  such  portion 
of  the  increased  capital  stock  as  they  may  deem  advisable  a  guar- 
anteed stock,  on  which  dividends  of  not  exceeding  seven  per  cent, 
per  annum  may  be  guaranteed,  to  be  paid  semi-annually." 

This  act  was  unanimously  approved  and  accepted  by  the  stock- 
holders, in  general  meeting,  on  the  21st  November,  1866,  and 
resolutions  were  unanimously  passed,  directing  the  issue  of  the 
guaranteed  stock  under  said  act.  This  act  having  been  accepted 
by  the  stockholders,  became  incorporated  into  the  charter,  and 
was  henceforth  a  part  and  parcel  of  it.    Pierce  on  Railroads,  pp. 
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5>  33  and  449,  and  authorities  cited.  The  act  is  clear  and  un- 
ambiguous. It  provides  as  well  for  the  issuing  of  guaranteed 
stock  as  it  does  for  -guaranteed  dividends  to  be  paid  thereon.  The 
legislature  might  have  provided  for  stock  with  guaranteed  divi- 
dends, which  would  have  been  a  guarantee  of  dividends  but  not 
of  the  stock,  in  a  winding  up;  or  for  preferred  stock,  as  con- 
tradistinguished from  common  stock,  which  is  a  preference  over 
common  stock  in  a  distribution  of  net  profits ;  but  neither  of  these 
intentions  existed,  either  with  the  legislature  or  the  company. 

The  exigency  to  be  provided  for  is  set  out  in  the  act ;  it  was 
necessary  to  "liquidate  all  arrears  of  debts,  interests  and  (g^uar- 
anteed)  dividends,"  for  the  record  shows  that  there  were  no  other 
dividends  in  arrear.  These  debts,  interest  and  dividends  were 
liabilities  of  the  company  to  be  paid  if  it  took  all  of  its  assets 
and  property.  They  were  debts  of  the  company  for  which  the 
company  could  be  sued  and  judgments  obtained.  The  legisla- 
ture, therefore,  properly  provided  that  they  should  be  converted 
into  a  stock  of  corresponding  value — Le.y  a  stock,. the  principal 
and  dividends  of  which  should  be.  paid  jn  any  event.  How  did 
the  company,  its  board  of  directors  and  stockhoUers  construe  it? 
Let  us  look  to  the  stockholders*  meeting  of  November  21,  1866. 
At  that  meeting  the  stockholders  unanimously  adopted  the  re- 
port of  its  directors,  which  says :  "But  it  is  manifest  that  if  these 
other  arrears  of  interest  and  guaranteed  dividends,  equivalent  to 
interest  on  bonds,  which  have  accrued  since  May,  1861,  and  re- 
main unpaid,  are  to  be  paid  out  of  the  current  net  earnings  of  the 
company,  they  would  absorb  those  net  earnings,  postpone  for 
another  year  the  payment  of  current  accruing  interest  on  the 
funded  debt  of  the  company,"  etc.  They  then  recommended 
that  the  stockholders  should  formally  accept  the  act  and  promptly 
fund  these  arrears  of  interest  and  guaranteed  dividends  into  the 
guaranteed  stock  to  be  issued  thereunder.  This  was  accordingly 
done.  The  arrears  of  interest  and  guaranteed  dividends  were 
funded  in  the  guaranteed  stock;  and  payment  of  the  principal 
and  interest  of  said  stock  was  secured  by  a  deed  of  trust. 

And  thereafter  the  guaranteed  dividends  are  to  be  found  in  the 
annual  published  statements  of  the  receipts  and  disbursements 
of  the  company,  charged  along  with  the  interest  on  the  funded 
debt  against  the  gross  earnings  and  not  against  the  net  profits. 
We  have  thus  briefly  reviewed  both  of  these  acts  and  the  resolu- 
tions under  which  the  various  issues  of  guaranteed  stock,  held 
,  by  the  appellants,  were  made,  and  find  ourselves  forced  to  the 
;  conclusion  that  the  guaranteed  stock,  issued  under  each  of  the 
\  above  recited  acts,  is  guaranteed  or  preferred  capital  in  the  strict- 
jest  sense;  that  the  dividends  are  payable  out  of  the  gross  earn- 


SEC.  IL]     GORDON'S  EX'RS  it  al.  V.  R.,  F.,  ETC.,  CO.  et  aL  1393 

ings,  and  that  in  a  division  of  the  assets,  these  guaranteed  stock- 
holders must  be  paid,  if  need  be,  to  the  exclusion  of  the  common 
stock.  But,  of  course,  as  to  any  excess  of  semi-annual  dividends 
to  which  they  may  be  entitled,  beyond  the  three  or  three  and  a 
half  per  cent,  guaranteed  them,  as  it  is  not  comprehended  by  the 
terms  of  either  act,  they  stand  upon  the  same  footing  as  the  com- 
mon stockholders.  Green'^s  Brice's  Ultra  Vires,  p.  172;  Bangor 
and  Portmadoc  Slab  Co.,  L.  R.  19,  Eq.  59;  Harrison  z/.  Mexican 
Ry.  Co.,  L,  R.  19,  358;  Ragland  v,  Broadnax,  29  Gratt.  401. 

In  this  connection  it  may  be  said  that  we  have  examined  with 
care  all  of  the  authorities  relied  on  by  the  appellee,  and  find  that 
none  of  them,  except  the  solitary  case  of  Lockhart  v.  Van  Alstyne, 
31  Mich.  83,  conflicts  with  the  views  hereinbefore  expressed,  and 
as  that  case  proceeds  largely  upon  the  ground  of  public  policy, 
it  cannot  be  followed  here  against  what  appears  to  us  to  be  the 
clear  meaning  of  the  statutes. 

It  is  insisted  for  the  appellee,  however,  that  we  are  mistaken 
in  this  view,  and  that  the  stock  held  by  the  appellants  is  simply 
a  preferred  stock,  as  to  which  there  is  no  guaranty  of  the  ultimate 
pament  of  the  principal  or  par  value  of  the  stock,  and  a  guar- 
anty of  dividends  only  out  of  and  in  the  event  of  net  profits ;  and 
in  support  of  this  view  they  have  cit^d  some  authorities  which 
relate  to  what  is  ordinarily  spoken  of  as  preferred  stock.  This 
argument,  however,  utterly  ignores  the  fact  that  there  is  such  a 
thing  as  guaranteed  stock  with  guaranteed  dividends,  or,  what  is 
the  same  thing,  "preference  capital,"  which,  in  a  division  of  assets, 
will  rank  before  and  perhaps  to  the  exclusion  of  the  ordinary 
shares.  Green's  Brice's  Ultra  Vires,  p.  172.  Preference  shares 
and  stock  take  a  multiplicity  of  forms  according  to  the  needs  of 
the  corporation  creating  and  the  ingenuity  of  those  who  control 
such  corporations,  where  the  power  to  create  them  exists  and  may 
be  properly  exercised.  Green's  Brice's  Ultra  Vires,  p.  171.  And 
it  has  ceased  to  be  a  matter  of  uncommon  occurrence  to  find  an 
example  of  guaranteed  stock  with  guaranteed  dividends.  In  Ban- 
gor and  Portmadoc  Slate  and  Slab  Company,  L.  R.  20,  Eq.  Gas. 
59'  the  articles  of  association,  which  correspond  ito  the  charter 
here,  provided :  "The  company  in  general  meeting  may  increase 
its  capital  to  such  amount  and  upon  such  terms,  and  with  or 
without  special  privileges  or  preferences  to  the  holders  of  the 
shares  in  such  increased  capital,  as  it  may  from  time  ito  time  deem 
expedient,  and  the  same  shall  be  increased  accordingly."  The 
stock  of  the  company  was  increased  by  the  issue  of  preference 
shares  entitled  to  a  preferential  interest  of  ten  per  cent,  per  annum, 
the  amount  of  the  shares  to  be  repaid  on  six  months'  notice,  with 
twenty-five  per  cent,  bonus.    The  company  was  wound  up.    Sir 
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Richard  Malins,  V.  C,  held :  'That  the  company  had  conferred 
a  preference  as  to  capital,  as  well  as  dividend,  upon  the  new  share- 
holders, and  that  they  were  entitled  to  the  surplus  assets  in  priority 
to  the  original  shareholders."  He  further  said:  "It  is  clear  to 
me  that  the  articles  of  association  did  authorize  the  creation  of 
preference  shares,  having  such  privileges  as  the  company  shall 
think  fit,  including  a  preference  in  every  respect,  both  as  to  divi- 
dend and  as  to  capital ;  alid  it  seems  highly  probable  that  unless 
a  company  could  give  such  preference,  they  would  frequently  be 
unable  to  raise  the  money  they  require  for  the  undertaking."  He 
also  said :  "It  was  not  doubted  in  Hutton  v.  Scarborough  Hotel 
Company,  2  Dr.  &  Sm.  514,  and  in  Melhado  z'.  Hamilton,  21  W. 
R.  619,  that  if  the  articles  authorized  the  raising  of  preference 
shares,  not  only  as  to  dividend  but  as  to  capital,  in  the  event  of 
breaking  up,  then  the  company  might  pass  such  a  resolution  as 
would  effect  their  object." 
/  In  Harrison  v.  Mexican  Railway  G>.,  L.  R.  19,  Eq.  Cas.  358, 

Sir  George  Jessel,  M.  R.,  held,  that  "if  the  memorandum  and 
articles  of  association  of  a  company  are  silent  on  the  subject,  it 
is  an  implied  condition  that  the  shareholders  are  entitled  to  rank 
equally  as  to  dividends,  without  preference  or  priority  between 
themselves;  but  such  implication  will  be  rebutted  if  the  articles 
of  association  contemporaneous  with  the  memorandum  contain 
clear  provisions  as  to  the  preference  or  priority  of  classes  of 
shares."  And  the  power  to  create  these  guaranteed  shares  was 
held  to  exist  in  that  case ;  and  it  is  worthy  of  notice  that  although 
the  words  "  in  such  manner  "  were  not  specially  referred  to  in 
thatcase — ^for  the  very  good  reason,  doubtless,  that  ample  authority 
for  the  exercise  of  all  the  powers  needed  in  that  case  was  g^ven 
by  the  other  terms  employed  in  the  same  article  of  the  memoran- 
dum of  association — yet  the  construction  sought  to  be  placed  upon 
these  words  by  the  appellee  in  this  case  was  not  even  suggested 
in  the  course  of  the  argument.  See,  also,  Ragland  z\  Broadnax, 
29  Gratt.  401,  a  case  not  unlike  the  present  in  many  respects, 
where  the  act  expressly  required  that  the  "three  per  cent,  dividend 
should  be  set  apart  out  of  the  gross  earnings."  The  State  v. 
Baltimore  and  Ohio  Railroad  Co.,  6  Gill,  363. 
It  is  also  insisted  that  guaranteed  dividends  are  only  payable 
\  out  of  net  profits.  But  in  this  the  appellee  is  clearly  mistaken, 
for  it  has  been  repeatedly  held  that  payment  of  interest^ upon 
shares  of  capital  stock  out  of  gross  earnings  is  legal,  where,  as  in 
this  case,  it  is  authorized  by  statute.  Pierce  on  Railroads,  p.  126, 
note.  And  the  case  of  Ragland  v.  Broadnax,  29  Gratt.  423,  is  a 
case  in  point,  where  this  court  upheld  the  charge  of  guaranteed 
dividends  on  the  gross  receipts.    That  was  the  case  of  a  debt,  or. 
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to  speak  more  accurately,  of  a  debt  and  stock  converted  into 
guaranteed  stock.  The  debt  would  have  borne,  if  it  had  not  been 
converted  into  stock,  interest  at  the  rate  of  six  per  cent,  per  an- 
num, whether  there,  were  net  earnings  or  not,  and  the  court  held 
that  the  guarantee  of  Jthree^erTenf.' dividend  on  the  whole  stock, 
which  formerly  belonged  to  the  Stale,  was  simply  the  six  per 
cent  interest  upon  the  debt  which  was  converted  into  stock ;  and 
it  also  held  th^  IT  was  chargeable,  in  accordance  with  the  plain 
provisions  of  the  statute,  upon  the  gross  receipts. 

It  is  also  urged  with  great  earnestness  for  the  appellee,  that 
the  words  *'  any  excess  of  semi-annual  dividend  "  mean  an  average 
rate  of  dividend ;  or,  to  use  other  words,  it  is  contended  that  the 
dividend  of  1881  must  be  stretched  over  the  whole  twelve  years, 
and  that  it  is  only  in  the  event  that  the  average  rate  on  the  com- 
mon stock  exceeds  the  guaranteed  rate  that  the  guaranteed  stock 
can  be  entitled  to  share  in  such  excess.  But  this  theory  of  the 
appellee  ignores  the  real  nature  of  a  dividend,  for  there  can  be  no 
such  thing  as  a  dividend  until  it  is  declared.  The  earnings  of 
the  company  or  corporation  belong  primarily  to  the  corporate 
body,  and  not  to  the  shareholders.  They  have  a  certain  claim  to 
them,  as  well  as  to  all  the  other  property  of  the  corporation ;  but 
their  claims  are  always  subordinate  to  the  claims  of  creditors,  and 
the  latter  approach  much  nearer  to  the  condition  of  ownership 
than  the  former.  Boardman  v.  Lake  Shore  and  Mich.  So.  R.  Co., 
84  N.  Y.  157;  Thompson  v.  Erie  R.  R.  Co.,  45  N.  Y.  468. 
Whether  a  dividend  shall  be  declared  or  not  is  generally  a  mat- 
ter within  the  discretion  of  the  board  of  directors.  And  the  com- 
mon stockholders  have  no  right  to  it  until  it  is  declared.  But 
when  this  is  done,  the  dividend  belongs  to  the  owner  of  the  share 
at  the  time.  In  this  case,  the  charter  has  fixed  the  periods  for 
which  dividends  may  be  declared  and  limited  the  discretion  of  the 
board.  By  the  30th  section  the  president  and  directors  are  au- 
thorized "annually  or  semi-annually  to  declare  and  make  such 
dividend  as  they  may  deem  proper  of  the  net  profits,"  etc.  Hav- 
ing failed  to  exercise  this  power  at  least  annually,  as  they  were 
directed  to  do,  it  was  not  possible  for  them  to  make  the  dividend 
extend  over  the  entire  period  of  twelve  years.  The  dividend  made 
in  1881  can  only  be  regarded  as  a  dividend  for  that  year.  In  the 
case  of  Mills  v.  THe  N.  Railway  of  Buenos  Ayres  Co.,  L.  R.  5, 
Chy.  Appeals,  621,  it  was  proposed  to  pay  arrears  of  dividends  out 
of  sums  they  were  going  to  carry  back  to  revenue  from  capital, 
but  they  were  arrears  on  preferred  stock  for  the  years  1869  and 
1870,  and  the  dividend  on  common  stock  was  not  under  con- 
sideration. In  Bailey  v.  Railroad  Co.,  22  Wall.  632,  the  com- 
pany had  earned  moneys  greatly  in  excess  of  their  current  ex- 
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penses,  had  no  authority  to  increase  their  capital  stock,  and  were 
forbidden  by  law  to  make  dividends  for  the  benefit  of  the  stock- 
holders beyond  ten  per  cent.  This  excess  had  been  expended  in 
equipping  their  railroad  and  in  the  purchase  of  real  estate  and 
other  properties,  and  the  certificates  were  issued  to  show  that  the 
stockholders  were  entitled  to  reimbursement  in  the  future.  But 
in  neither  of  these  cases  was  it  proposed  to  impair  the  rights  of 
the  guaranteed  stockholders. 

We  now  come  to  the  main  question  in  the  case,  which  we  think, 
however,  after  what  has  been  already  said,  may  be  speedily  dis- 
posed of. 

,  The  appellants  are  guaranteed  stockholders,  and  they  insist  that 
they  are  entitled  as  stockholders  to  share  in  any  excess  of  semi- 
annual dividend  beyond  their  minimum  or  guaranteed  dividend — 
that  is  to  say,  that  they  are  entitled  to  like  dividend  obligations ; 
and  they  insist  further  that,  as  holders  of  these  obligations,  they 
will  be  entitled  not  only  to  participate  in  the  division  of  the  assets 
of  the  company  at  the  winding  up,  but  to  receive  dividends  equal 
in  amount  to  those  paid  on  the  common  stock  whenever  dividends 
are  paid  on  the  latter.  And  upon  both  of  these  points  we  think 
they  are  clearly  right. 

It  is  admitted  by  the  appellee  that  while  there  may  be  found 
some  unimportant  differences  in  the  phraseology  used  in  the  differ- 
ent resolutions  under  which  the  several  issues  of  guaranteed  scrip 
were  made,  and  by  which  they  are  to  be  construed,  that  the  mean- 
ing and  legal  effect  of  all  of  them  is  the  same.  We  will  therefore 
only  recite  so  much  of  the  resolutions  of  May,  1857,  as  bears  upon 
points  under  consideration.  By  the  second  of  these  resolutions 
the  "guaranteed  shares"  are  "privileged  to  receive  any  excess  of 
semi-annual  dividend  beyond  three  and  a  half  per  cent.,  which 
may  at  any  time  be  paid  on  the  common  stock  of  the  company, 
without  impairing  the  guaranty  of  seven  ^er  c/snt.  per  annum/' 
given  by  the  same  resolution.  Now,  this  provision  is  perfectly 
clear  and  unambiguous,  and  expresses  as  clearly  as  language  can 
express  the  idea  that  this  guaranteed  scrip  shall  share  in  any 
excess  beyond  what  is  necessary  to  pay  a  semi-annual  dividend 
to  the  whole  stock,  guaranteed  and  common,  of  three  and  a  half 
per  cent.  Bailey  v.  Railroad,  17  Wall.  107 ;  Ragland  v.  Broadnax, 
29  Gratt.  512. 

As  we  have  before  observed,  the  holders  of  the  guaranteed 
scrip  are  stockholders.  They  have  bought  this  stock  and  have 
not  taken  it  merely  as  a  security  for  a  loan.  And  the  guaranty 
of  a  minimum  dividend,  to  protect  which  guaranty  the  lien  was 
given,  which  lien,  however,  they  are  not  now  seeking  to  enforce, 
cannot  be  construed  as  converting  this  stock,  in  advance  even  of 
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the  contingency  contemplated  in  the  deed,  into  a  debt  or  a  secur- 
ity for  a  loan.  And  as  to  the  direction  of  the  deeds,  that  the  sur- 
plus, if  any,  after  payment  of  the  principal  and  dividends  of  the 
guaranteed  stock  and  all  debts,  should  be  distributed  among  the 
holders  of  stock  other  than  that  guaranteed,  it  manifestly  amounts 
to  nothing,  so  far  as  the  rights  of  the  guaranteed  shareholders 
are  concerned. 

Now,  as  such  stockholders,  they  are  clearly  entitled  to  share 
with  the  common  stockholders  in  any  surplus  of  capital  which 
may  remain  after  both  classes  of  stock,  guaranteed  and  common, 
shall  have  received  par  and  the  guaranteed  stockholders  shall 
have  also  received  any  dividends  that  may  be  in  arrear.  It  is 
equally  plain  that  in  the  event  of  an  increase  of  the  shares  of  com- 
mon stock,  in  default  of  a  corresponding  increase  in  the  capital 
of  the  company — e.g.,  as  is  boldly  asserted  by  the  appellee  to  be 
the  case  here — they  must  be  entitled  to  have  a  proportionate  share 
of  the  dividend  obligations,  since,  if  such  be  not  the  case,  it  di- 
rectly follows,  as  a  necessary  consequence,  that  the  common  stock- 
holders will  be  permitted,  in  contravention  of  their  express  en- 
gagement with  the  guaranteed  stockholders,  to  appropriate  any 
excess  there  may  be  beyond  what  is  required  to  pay  each  and 
every  semi-annual  dividend  to  the  whole  stock,  guaranteed  and 
common,  of  three  or  three  and  a  half  per  cent.,  as  in  the  particu- 
lar case  it  may  be. 

It  is  insisted,  however,  by  the  appellee,  and  cases  have  been 
cited  to  show,  that  under  ordinary  circumstances,  when  a  com- 
pany has  earned  a  dividend  and  desires,  at  the  same  time,  to  re- 
tain the  money  so  earned  for  the  purposes  of  the  company  in  mak- 
ing improvements  of  its  property  or  for  the  payment  of  its  debts, 
it  would  be  no  violation  of  the  law  to  retain  such  moneys,  and,  in 
lieu  thereof,  to  issue  to  the  stockholders  a  corresponding  amount 
of  stock.  But  this  rule,  as  we  have  before  observed,  has  no  appli-1 
cation  to  a  case  like  the  present,  where  the  inevitable  effect  of 
such  a  course  would  be  to  deprive  the  guaranteed  stockholders 
of  their  clearly  defined  rights. 

It  is  useless  to  prolong  this  opinion.  We  are  all  fully  satisfied 
that  the  guaranteed  stockholders  are  entitled  to  receive  like  divi- 
dend obligations,  and  any  dividends  that  ^ay  have  been  declared 
on  them.  The  decree  of  the  Circuit  Court  of  the  city  of  Richmond 
must  be  reversed,  and  the  cause  be  remanded  to  be  further  pro- 
ceeded in  to  final  decree  in  accordance  with  the  views  herein  an- 
nounced. 

The  decree  was  as  follows: 

This  day  again  came  the  parties,  by  their  counsel,  and  the  court, 
having  maturely  considered  the  transcript  of  the  record  and  the 
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argument  of  counsel,  is  of  opinion,  for  reasons  stated  in  writing 
and  made  a  part  of  this  decree,  that  the  decree  aforesaid  is  erro- 
neous. Therefore  it  is  considered  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellants  recover  of  the  appellef^,  the 
Richmond,  Fredericksburg  and  Potomac  Railroad  Company,  their 
costs  by  them  expended  in  the  said  Circuit  Court  and  in  thiscourt. 
And  the  court,  proceeding  to  make  such  decree  as  the  said 
Circuit  Court  ought  to  have  rendered,  doth  adjudge,  order  and 
decree  that  the  respective  holders  of  all  the  guaranteed  stock  of 
the  defendant  company — the  Richmond,  Fredericksburg  and  Po- 
tomac Railroad  Company — are  entitled  to  receive  from  said  com- 
pany dividend  obligations  of  said  company  of  the  form  and  char- 
acter authorized  by  the  resolutions  of  the  stockholders  of  said* 
company  of  November  16,  1881,  and  by  the  resolutions  of  the 
board  of  directors  of  said  company  of  the  8th  day  of  December, 

1881,  which  have  been  issued  to  the  holders  of  the  common  stock 
of  said  company,  and  that  said  dividend  obligations  shall  be  issued 
to  the  holders  of  the  guaranteed  stock  aforesaid  at  the  same  rate 
at  which  they  have  been  issued  to  the  holders  of  common  stock — 
namely,  at  the  rate  of  seventy  dollars  of  such  dividend  obligations 
for  each  and  every  share  of  guaranteed  stock ;  and  that  on  the 
dividend  obligations  so  to  be  issued,  there  shall  be  paid  the  divi- 
dends which  have  been  heretofore  declared  on  similar  dividend 
obligations  issued  to  the  common  stockholders,  excepting  that 
the  guaranteed  seven  per  cent,  stock  shall  not  receive  the  divi- 
dend declared  on  the  dividend  obligations  as  of  January  i,  1882, 
and  as  to  the  dividend  which  was  paid  on  July  i,  1882,  the  same 
shall  be  abated  by  ten  cents  per  share,  and  that  the  guaranteed 
six  per  cent,  stock  shall  receive  of  said  dividend  of  January  i, 

1882,  on  the  dividend  obligations  only  the  sum  of  forty  cents  per 
share. 

And  it  is  further  ordered,  that  these  causes  be  remanded  to  the 
Circuit  Court  of  the  city  of  Richmond  for  proper  proceedings  to 
carry  out  this  decree,  and  also  for  such  proceedings  as  may  ap- 
pear proper  in  reference  to  the  prayer  of  the  plaintiffs  for  the 
allowance  of  counsel  fees  against  the  guaranteed  stockholders  not 
already  represented  by  counsel  in  these  causes.  All  of  which  is 
ordered  to  be  certified  to  the  Circuit  Court  of  the  citv  of  Rich- 
mond. 

Decree  reversed. 


SEC.  11. J  N.  Y.,  LAKE  ERIE  &  W.  R.  R.  V.  NICKALS.  1 399 


NEW  YORK,  LAKE  ERIE  &  WESTERN  RAILROAD  v. 

NICKALS. 

Ix  THE  Supreme  Court  of  the  United  States,  November  29, 

1886. 

[Reported  in  119  United  States  Reports  296.] 

This  was  a  bill  in  equity  brought  by  a  holder  of  preferred  stock 
of  the  New  York,  Lake  Erie  &  Western  Railroad  Co.,  on  behalf  of 
himself  and  other  stockholders,  to  compel  the  company  to  declare 
and  pay  a  dividend  to  the  preferred  stockholders  out  of  the  net 
profits  from  the  operations  of  the  company  during  the  year  ending 
September  30,  1880.  Decree  below  in  favor  of  complainants,  from 
which  respondent  appealed.  The  case  is  stated  in  the  opinion  of 
the  court. 

IV.  D.  Shipman  and  Benjamin  H.  Bristow  (David  Willcox  was 
with  Bristow  on  his  brief)  for  appellant. 

C.  £.  Tracy  for  appellee. 

Harlan,  J.,  delivered  the  opinion  of  the  court.^ 

By  the  decree  below  it  was  adjudged,  in  accordance  with  the 
prayer  of  the  bill,  that  the  New  York,  Lake  Erie  &  Western  Rail- 
road Co.  was  required  by  its  articles  of  association  to  declare  a 
dividend  of  six  per  cent,  upon  its  preferred  stock,  for  the  year 
ending  September  30,  1880,  payable  out  of  the  net  profits  accruing 
that  year  from  the  use  of  its  property,  after  meeting  operating  ex- 
penses, interest  on  funded  debt,  rentals  of  leased  lines,  and  other 
fixed  charges.  A  judgment  was  rendered  against  it  for  $20,280— 
the  amount  which  the  plaintiffs  would  have  received  if  a  dividend 
had  been  made — with  interest  thereon  from  January  15,  1881,  to 
the  date  of  the  decree,  and  also  for  their  costs  and  disbursements. 
The  cause  was  referred  to  a  special  commissioner  to  ascertain  the 
names  of  all  other  parties  entitled  to  receive  similar  dividends. 

The  case  made  by  the  pleadings,  exhibits,  and  proofs  is,  sub- 
stantially, as  will  now  be  stated. 

The  Farmers'  Loan  and  Trust  Co.  having  commenced  an  action 
in  the  Supreme  Court  of  New  York  for  the  foreclosure  of  two 
mortgages  executed  by  the  Erie  Railway  Co.  upon  its  line  of 
railway,  property,  rights,  privileges,  and  franchises — one  of  Sep- 
tember I,  1870,  to  secure  its  obligations  known  as  first  consoli- 
'iated  mortgage  bonds  and  sterling  loan  bonds,  and  the  other  of 
February  4,  1874,  to  secure  its  obligations  known  as  second  con- 
solidated mortgage  bonds  and  gold  convertible  bonds — ^and  hav- 
ing also  brought  ancillary  suits  for  the  foreclosure  of  the  same 

*  The  opinion  is  given  in  part  only. — Ed. 
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mortgages  in  the  States  of  New  Jersey  and  Pennsylvania,  certain 
parties,  on  the  14th  of  December,  1877,  entered  into  a  plan  and 
agreement  for  tjie  readjustment  of  their  rights  in  the  mortgaged 
premises  upon  an  equitable  basis.  Those  constituting  in  that 
agreement  the  parties  of  the  first  part  were  holders  of  common  and 
preferred  stock  of  the  Erie  Railway  Co.,  of  coupons  of  the  first 
consolidated  mortgage  and  sterling  loan  bonds,  and  of  bonds  and 
coupons  both  of  the  second  consolidated  mortgage  and  gold  con- 
vertible series.  The  parties  of  the  second  part,  Edwin  D.  Morgan, 
John  Lowber  Welsh,  and  David  A.  Wells,  were  purchasing  trus- 
tees. The  agreement  provided  for  co-operation  in  all  proceedings 
for  final  foreclosures  and  sales  in  the  respective  States  under  the 
mortgage  of  February  4,  1874;  for  the  purchase  of  the  mort- 
gaged premises  and  franchises  by  the  trustees  with  bonds  and 
coupons  and  other  means  to  be  placed  at  their  disposal  for  that 
purpose  by  the  parties  of  the  first  part ;  and  for  the  organization 
by  such  trustees,  in  conformity  with  the  laws  of  New  York,  of  a 
new  corporation,  with  an  amount  of  stock  not  exceeding  the  then 
amount  of  the  stock  of  the  Erie  Railway  Co.,  and  which  should 
hold  the  property,  rights,  and  franchises  so  purchased,  subject  to 
six  prior  mortgages  then  resting  upon  the  premises  or  upon  part 
of  them,  including  the  first  consolidated  mortgage  of  September 
I,  1870.  The  new  corporation  was  required,  as  the  consideration 
for  the  property,  rights,  and  franchises  purchased,  to  deliver  to  the 
parties  of  the  first  part  its  funded  coupon  bonds,  bearing  interest 
7  at  seven  per  cent,  in  gold,  to  an  amount  equal  in  the  aggregate  to 
the  coupons  of  the  first  consolidated  mortgage  to  be  funded  by 
those  parties;  mortgage  bonds,  bearing  six  per  cent,  interest  in 
gold,  to  an  amount  equal  to  the  principal  of  the  second  consoli- 
dated and  gold  convertible  bonds  held  by  the  parties  and  secured 
by  the  mortgage  of  February  4,  1874 — the  back  interest  to  be 
represented  by  funded  coupon  bonds.  In  reference  to  the  ster- 
ling loan  bonds,  the  agreement  provided  that  they  should  be  re- 
garded as  having  been  exchanged  for  the  first  consolidated  mort- 
gage bonds  on  the  ist  of  September,  1875,  the  coupons  due  on  that 
day  being  funded  at  the  rate  of  six  per  cent,  per  annum  as  it  stood 
previous  to  such  assumed  exchange. 

The  provisions  of  the  plan  and  agreement  which  bear  more  or 
less  upon  the  question  before  the  court  are  as  follows  : 

"  13.  Preferred  stock,  to  an  amount  equal  to  the  preferred  stock 
of  the  Erie  Railway  Co.  now  outstanding,  to  wit,  eighty-five  thou- 
sand three  hundred  and  sixty-nine  (85,369)  shares,  of  the  nominal 
amount  of  one  hundred  dollars  each,  entitling  the  holders  to  non- 
cumulative  dividends,  at  the  rate  of  six  per  cent,  per  annum,  in 
preference  to  the  payment  of  any  dividend  on  the  common  stock. 
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but  dependent  on  the  profits  of  each  particular  year,  as  declared  by 
the  board  of  directors. 

"  14.  Common  stock,  to  an  amount  equal  to  the  amount  of  the 
common  stock  of  the  said  company  now  outstanding,  to  wit,  seven 
hundred  and  eighty  thousand  shares,  of  the  nominal  amount  of 
one  hundred  dollars  each." 

"  18.  Preferred  stock  of  the  old  company,  in  re^ct  of  which 
three  dollars  gold  for  each  share  has  been  or  may  be  paid,  and 
common  stock  of  the  old  company,  in  respect  of  which  six  dollars 
gold  per  share  has  been  paid  or  may  be  paid,  may  be  exchanged 
for  the  new  stock,  in  paragraphs  13  and  14  mentioned,  share  per 
share,  preferred  for  preferred,  and  common  for  common,  without 
any  liability  to  make  any  further  payment  in  respect  of  such  new 
stock:  Provided,  however.  That  such  new  stock,  whether  com- 
mon or  preferred,  shall  be  issued  and  held  in  conformity  with  and 
subject  to  the  trust  for  voting  hereinafter  mentioned. 

"  19.  In  addition  to  the  new  common  and  preferred  stock,  the 
parties  of  the  first  part  shall  also  receive  for  the  amount  of  such 
payments,  as  mentioned  in  the  last  preceding  paragraph,  non- 
cumulative  income  bonds,  without  mortgage  security,  payable  in 
gold,  in  London  and  New  York,  on  the^st  day  of  J«»ey-i977,  and 
bearing  interest  from  December  i,  1879,  also  payable  in  gold,  in 
London  and  New  York,  at  the  rate  of  six  per  cent,  per  annum,  or 
at  such  lesser  rate  for  any  fiscal  year  as  the  net  earnings  of  the 
company  for  that  year,  as  declared  by  the  board  of  directors  and 
applicable  for  the  purpose,  shall  be  sufficient  to  satisfy ;  these  bonds 
10  have  yearly  coupons  attached. 

"  20.  Preferred  stock,  in  respect  of  which  two  dollars  gold  per 
share  has  been  paid  or  may  be  paid,  and  common  stock,  in  respect 
of  which  four  dollars  gold  per  share  has  been  or  may  be  paid,  may 
be  exchanged  share  for  share,  but  in  conformity  with  and  subject 
to  the  said  trust  for  voting,  for  new  stock  of  like  class,  without 
any  liability  to  make  any  further  payment  in  respect  of  such  new 
stock ;  but  no  income  bonds  or  other  obligation  or  security  shall  be 
issued  or  delivered  in  respect  of  such  reduced  payments. 

"21.  .  .  .  And  all  payments  made  or  to  be  made  in  re- 
spect of  old,  preferred  or  common  stock  shall  be  deemed  to  be  in 
consideration  of  the  concessions  and  agreements  made  by  the 
holders  of  the  said  first  and  second  consolidated  mortgage  and 
gold  convertible  bonds,  the  available  funds  resulting  from  such 
concessions  being  used  for  the  improvement  or  increase  of  the 
property  of  the  new  company. 

"22.  The  stock  of  the  new  company,  both  common  and  pre- 
ferred, not  required  for  exchange  as  above  provided,  may,  with 
the  consent  of  the  parties  of  the  first  part,  but  not  otherwise,  be 
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issued  and  disposed  of  by  the  company  for  its  own  benefit,  at  such 
rates  and  upon  such  terms  as  to  the  said  company  may  seem 
proper.  All  moneys  which  have  been  or  may  hereafter  be  paid  in 
respect  of  stock  as  above  set  forth,  and  which  shall  not  be  re- 
quired for  the  purpose  of  carrying  into  execution  this  plan  and 
agreement,  shall  be  expended  for  the  benefit  of  said  new  company, 
or  in  the  improvement  or  increase  of  its  property,  under  the  direc- 
tion of  the  parties  of  the  first  part,  and  any  balance  not  so  ex- 
pended shall  be  paid  over  to  the  said  new  company." 

The  property  and  franchises  in  question  were  sold  under  de- 
crees of  foreclosure  on  the  24th  of  April,  1878,  and  were  pur- 
chased by  the  trustees,  subject  to  the  before-mentioned  six  mort- 
gages. Immediately  thereafter,  on  April  26,  1878,  the  purchas- 
ing committee  and  their  associates  organized  the  New  York,  Lake 
Erie  &  Western  Railroad  Co.,  in  conformity  with  statutes  provid- 
ing for  the  reorganization  of  railroads  sold  under  mortgage,  and 
for  the  formation  in  such  cases  of  new  companies.  Laws  of  N.  Y., 
1874,  c.  430;  1876,  c.  446.  The  provisions  of  the  before-men- 
tioned plan  and  agreement  were  set  out  in  the  articles  of  associa- 
tion. On  the  9th  of  December,  1880,  the  board  of  directors  sub- 
mitted to  shareholders  and  bondholders  a  report  of  the  operations 
of  the  new  company  for  the  fiscal  year  ending  September  30,  1880, 
from  which  it  appears  that  the  gross  earnings  for  that  year  were 
$18,693,108.86,  while  the  operating  expenses  were  $11,643,925.35, 
leaving  $7,049,183.51  as  "  net  earnings  from  traffic."  To  this  sum 
the  report  adds  $783,956.65  "  as  earnings  from  other  sources," 
making  $7,833,140.16  as  the  total  earnings  for  the  year  in  ques- 
tion. From  the  last  sum,  $6,042,519.45  were  deducted  .for  "  in- 
terest on  funded  debt,  rentals  of  leased  lines,  and  other  charges," 
leaving,  in  the  language  of  the  report,  "  a  net  profit  from  the  op- 
erations of  the  year  of  $1,790,620.71."  Referring  to  the  latter 
sum,  the  report  continues :  "  This  amount,  together  with  $737,- 
1 19.34  received  during  the  year  from  the  assessments  paid  on  the 
stock  of  the  Erie  Railway  Co.,  has  been  applied  to  the  building  of 
double  track,  erection  of  buildings,  providing  additional  equip- 
ment, acquiring  and  constructing  docks  at  Buffalo  and  Jersey 
City,  and  to  the  addition  of  other  improvements  to  the  road  and 
property." 

The  theory  of  the  present  suit  is  that  the  sum  of  $1,790,620.71 — 
ascertained  to  be  the  "  net  profit "  derived  from  the  operations  of 
the  company  for  the  fiscal  year  ending  September  30,  1880,  after 
paying  operating  expenses  and  fixed  charges— constituted  a  fund 
applicable,  primarily,  to  the  payinent-e{-a.5ix_pei:-CfiHt.  dividend 
upon  preferred  stock.  The  use  of  that  fund  for  any  other  pur- 
pose was,  it  IS  claimed,  a  breach  of  trust  on  the  part  of  the  com- 


SEC.  II.]  N.  Y.,  LAKE  ERIE  &  W.  R.  R.  V.  NICKALS.  I403 

pany  and  a  violation  of  rights  secured  to  jtrgfgrrpH  storl^holHprg^ 
both  by  the  plan  and  agreement  ofDecember  14,  1877,  and  by  the 
company's  articles  of  association.  On  the  day  the  directors  made 
their  report  to  shareholders,  they  declared,  by  resolution,  that  in 
the  then  condition  of  the  cois^any's  property,  they  did  not  "  deem 
it  wise  or  expedient  to  declare  9.  dividend  upon  its  pr?f?rrH  ^^rk  '' 
It  also  clearly  appears  in  evidence  that  the  earnings  for  the  year 
in  question,  after  paying  operating  expenses,  and  fixed  charges, 
together  with  the  amount  realized  from  assessments  paid  on  stock, 
were,  in  good  faith,  used  in  improving  the  company's  road  and 
other  property ;  that  these  improvements  were  in  pursuance  of  a 
general  plan  marked  out  pending  negotiations  for  reorganization ; 
that  the  estimate  of  their  extent  and  cost  was  made  with  reference 
to  a  general  understanding  that  they  would  be  commenced  and 
carried  to  completion  as  rapidly  as  possible  with  money  derived 
from  assessments  on  stockholders,  from  concessions  of  interest  by 
bondholders,  from  earnings  of  the  company,  and  from  other 
sources ;  that  the  capacity  of  the  company  to  make  earnings  with 
less  expense  than  formerly  in  proportion  to  service  rendered,  and 
therefore  its  ability  to  earn  the  net  profit  which  it  did  in  1880,  was 
due  to  the  bettered  condition  of  the  road  and  its  equipment  aris- 
ing from  these  improvements,  "  thus,  in  the  increase  of  traffic,  and 
in  the  reduction  of  expenses,  producing  this  result  of  $1,790,- 
620.71."  The  testimony  of  Mr.  Jewett,  the  president  of  the  com- 
pany, which  is  uncontradicted  by  any  evidence  in  the  record,  is 
that  the  use  of  that  fund  in  the  way  in  which  it  was  applied  was 
imperatively  demanded  by  thejnterests  as  well  of  creditors,  share- 
holders, andjxuidholders^asjof  the  public.  In  answer  to  the 
question  whether  these  expenditures  increased  the  earning  capac- 
ity of  the  road  and  diminished  relatively  the  expense  of  doing  busi- 
ness, he  said :  "  In  my  judgment,  if  these  improvements  had  not 
been  made,  and  most  judiciously  made,  the  company  could  not 
have  paid  its  fixed  charges ;  it  would  have  again  gone  into  bank- 
ruptcy and  the  entire  interest  of  the  stockholders  been  destroyed." 
The  court  below  adjudged,  in  effect,  that  the  right  to  a  dividend, 
for  the  year  ending  September  30,  1880,  payable  out  of  the  "  niflt 
profit"  arising  from  the  operations  for  that  period,  was  abso- 
lutely secured  to  preferred  stockholders  both  by  the  plan  and 
agreement  and  by  the  articles  of  association.  Such,  it  held,  was 
the  contract  between  the  company  and  the  preferred  stockholders, 
which  the  court  was  not  at  liberty  to  disregard.  This,  in  our 
judgment,  is  an  erroneous  interpretation  of  both  the  agreement 
and  the  company's  charter.  There  is  nothing  in  the  language  of 
either  necessarily  depriving  the  directors  of  the  discretion  with 
which  managing  agents  of  corporations  are  usually  invested,  when 
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distributing  the  earnings  of  property  committed  to  their  hands. 
As  was  said  by  the  court  in  Clearwater  v.  Meredith,  i  Wall. 25, 40, 
"  When  any  person  takes  stock  in  a  railroad  corporation  he  has 
entered  into  a  contract  with  the  company  that  his  interests  shall 
be  subject  to  the  direction  and  control  of  the  proper  authorities  of 
the  corporation,  to  accomplish  the  object  for  which  the  company 
jvas  organized."  The  directors  of  such  corporations,  having  op- 
portunities not  ordinarily  possessed  by  others  of  knowing  the  re- 
sources and  conditions  of  the  property  under  their  control,  are  in 
a  better  position  than  stockholders  to  determine  whether,  in  view 
of  the  duties  which  the  corporation  owes  to  the  public,  and  of  all 
its  liabilities,  it  will  be  prudent  in  any  particular  year  to  declare 
a  dividend  upon  stock.  While  their  authority  in  respect  of  these 
matters  may,  of  course,  be  controlled  or  modified  by  the  com- 
pany's charter,  and  while  the  power  of  the  courts  may  be  invoked 
for  the  protection  of  stockholders  against  bad  faith  upon  the  part 
of  the  directors,  we  should  hesitate  to  asstune  that  either  the  legis- 
lature or  the  parties  intended  to  deprive  the  corporation,  by  its 
managers,  of  the  power  to  protect  the  interests  of  all,  including 
the  public,  by  usingjeamings  when  necessary,  or  when,  in  good 
faith,  believed  to  be  necessary," foT'tHe'presSrvation  or  improve- 
ment of  the  property  intrusted  to  its  control. 

The  claim  of  the  appellees  is  based  mainly  on  the  13th  article  of 
the  agreement  of  1877.  It  is  contended  that,  as  the  non-cumu- 
lative dividend  to  which  preferred  stockholders  were  entitled  was 
"  dependent  ^onthe^rofits  of  each  particular  jear,  as  declared  by 
the  "board  of  directors,^  the  intention  was  to  require  the  declara- 
tion and  payment  of  a  dividend  in  every  year  when  it  should  be 
officially  declared  that  there  were  net  profits  from  the  operations 
of  that  year. 

It  is  not  without  significance  that  the  words  just  quoted  from 
the  preliminary  agreement  for  organization  are  omitted  from  that 
paragraph  of  the  articles  of  association  which,  in  obedience  to  the 
requirement  of  the  statute,  Laws  of  1876,  c.  446,  §  i,  sub-div.  2, 
specifies  the  rights  of  each  class  of  stockholders.  That  paragraph 
provides  that  the  holders  of  preferred  stock  shall  be  entitled  to 
"  non-cumulative  dividends  at  the  rate  of  six  per  cent,  per  annum 
in  preference  to  the  payment  of  any  dividend  on  common  stock." 
The  omission,  in  that  connection,  of  the  words  "  but  dependent 
on  the  profits  of  each  particular  year,  as  declared  by  the  board  of 
directors,"  gives  some  force  to  the  suggestion  of  counsel  that  the 
contemporaneous  construction  of  those  words  by  the  parties  was, 
that  they  conferred  no  such  right  upon  preferred  stockholders  as 
they  now  claim.  Independently  of  this  view,  we  are  of  opinion 
that  the  contention  of  appellees  is  not  sustained  by  a  reasonable 
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construction  of  the  agreement.  That  instrument  did,  indeed,  pro- 
vide for  preferred  shareholders  being  paid  a  dividend  of  six  per 
cent,  before  any  dividend  was  paid  to  common  shareholders.  But 
it  was  not  intended  to  confer  upon  the  former  an  absolute  right 
to  a  dividend  in  any  particular  year,  dependent  alone  on  the  fact, 
or  the  official  ascertainment  of  the  fact,  that  there  were  profits  in 
that  year,  after  paying  operating  expenses  and  fixed  charges.  The 
words  of  the  13th  article  "  as  declared  by  the  board  of  directors  " 
do  not  qualify  the  words  "  dependent  on  the  profits  for  each  par- 
ticular year.'*  They  should  rather  be  read  in  connection  with  the 
preceding  words,  "  non-cumulative  dividends,  at  the  rate  of  six 
per  cent,  per  annum,  in  preference  to  the  payment  of  any  dividend 
on  the  common  stogk."  Preferred  stockholders  of  the  old  com- 
pany, receiving  in  exchange  preferred  stock  in  the  new  company, 
did  not  thereby  become  creditors  of  the  latter.  Their  payments 
on  account  of  old  stock  were  in  consideration  of  the  concessions 
and  agreements  made  by  bondholders.  In  certain  circumstances 
they  also  received  income  bonds.  They  were  stockholders  in  the 
old  corporation,  and  they  held  that  relation  to  the  reorganized 
company.  What  was  stipulated  to  be  paid  to  them  as  holders  of 
preferred  stock  in  the  new  company  was  not  a  debt,  payable  in 
every  event  out  of  the  general  funds  of  the  corporation,  but  a  divi- 
dend, "  as  declared  by  the  board  of  directors,"  and  payable  out  of 
such  portion  of  the  profits  as  should  be  set  apart  for  distribution 
among  shareholders ;  non-cumulative,  because  "  dependent  on  the 
profits  of  each  particular  year,"  and  not  to  be  fastened  on  the 
profits  of  succeeding  yeairs.  That  the  parties  contemplated  a  dec- 
laration of  a  dividend,  and  not  a  mere  statement  of  net  profits  dur- 
ing a  designated  period,  is  made  evident  by  the  requirement  that 
"  dividends  "  to  preferred  stockholders  should  be  paid  "  in  prefer- 
ence to  the  payment  of  any  dividend  on  the  common  stock."  This 
language  is  not  consistent  with  the  theory  that  the  holders  of 
preferred  stock  were  entitled  to  six  per  cent,  thereon  simply  be- 
cause there  wer^  profits,  and  irrespective  of  any  declaration  of  a* 
dividend.  A  declaration  of  profits,  as,  in  itself,  and  without  fur-^ 
ther  action  by  the  directors,  entitling  shareholders  to  dividends,  is 
imknown  in  the  law  or  in  the  practice  of  corporations.  Divi- 
dends are  "  declared  "  by  some  formal  act  of  the  corporation —  i 
the  question  whether  there  are  or  are  not  profits  being  settled  en- 
tirely by  the  accounts  of  the  company  as  kept  by  subordinate  of- 
ficers, not  by  the  mere  statement  of  directors  as  to  what  appears 
apon  its  books. 

A  different  view  would  lead  to  results  which  sound  policy  would 
seem  to  forbid,  and  which,  therefore,  it  is  not  to  be  supposed  were 
contemplated  by  the  parties.    For,  if  preferred  stockholders  be- 
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come  entitled  to  dividends  upon  a  mere  ascertainment  of  profits 

for  a  particular  year,  the  duty  of  the  company  to  maintain  its 

track  and  cars  in  such  condition  as  to  accommodate  the  public  and 

provide  for  the  safe  transportation  of  passengers  and  freight 

would  be  subordinate  to  their  righ^  to  pa)mient  out  of  the  funds 

remaining  on  hand  after  meeting  current  expenses  and  fixed 

charges.    Indeed,  there  is  some  ground  to  contend  that,  according 

to  appellees'  interpretation  of  the  charter,  the  directors  were  not 

at  liberty,  in  any  year  when  the  current  receipts  were  in  excess  of 

operating  expenses,  to  pay  even  interest  on  funded  debt,  or  rentals 

I  of  leased  lines,  before  paying  a  dividend  on  preferred. stock.    We 

I  are  of  opinion  that  while  the  agreement  of  1877  and  the  articles  of 

I  association  sustain  the  claim  of  preferred  stockholders  to  a  six 

I  per  cent,  dividend  in  advance  of  common  stockholders,  the  former 

I  are  not  entitled,  of  right,  to  dividends,  payable  out  of  the  net  prof- 

I   its  accruing  in  any  particular  year,  unless  the  directors  of  the  com- 

/    pany  formally  declare,  or  ought  to  declare,  a  dividend  payable 

'    out  of  such  profits ;  and  whether  a  dividend  should  be  declared  in 

any  year  is  a  matter  belonging  in  the  first  instance  to  the  directors 

i  to  determine,  with  reference  to  the  condition  of  the  company's 

'property  and  affairs  as  a  whole.    As  the  evidence  shows  that  the 

profits  for  the  year  ending  September  30,  1880,  were  applied  to 

objects  that  were  legitimate  and  proper,  and  as  the  condition  of  the 

company  was  not  such  as  to  make  the  declaration  of  a  dividend  a 

duty  upon  the  part  of  the  directors,  we  perceive  no  ground  upon 

which  the  claim  of  the  appellees  can  be  sustained. 

Attention  is  called  by  counsel  to  the  language  of  the  19th  article 
of  the  plan  and  agreement  of  reorganization,  as  throwing  some 
light  on  the  true  interpretation  of  the  13th  article.  We  do  not 
think  that  that  article  aids  the  contention  of  appellees.  The  non- 
cumulative  income  bonds,  provided  for  in  the  19th  article,  were 
to  bear  six  per  cent,  interest,  or  such  lesser  rate,  "  for  any  fiscal 
year,  as  the  net  earnings  of  the  company  for  that  year,  as  declared 
by  the  board  of  directors  and  applicable  for  the  purpose,  shall  be 
sufficient  to  satisfy."  So  far  from  these  words  aiding  the  con- 
tention of  appellees,  they  tend  to  show  that  the  directors  had  the 
right  to  determine  whether  the  condition  of  the  company  did  not 
require  a  reduction  of  the  interest.  Such,  we  think,  is  the  mean- 
ing of  the  words  "  and  applicable  for  the  purpose."  The  applica- 
bility of  net  earnings  for  interest  on  such  income  bonds  could  only 
be  determined  by  them.     .     .     . 

The  views  we  have  expressed  are  not  inconsistent  with  the  ad- 
judged cases  upon  which  appellees*  counsel  chiefly  rely.  A  brief 
reference  to  some  of  them  will  be  sufficient.  In  Dent  ik  London 
Tramways  Co.,  16  Ch.  Div.  344,  decided  by  Sir  George  Jessel. 
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Master  of  the  Rolls,  at  special  term,  the  company  increased  its 
capital  stock  by  an  issue  of  shares  of  the  same  denomination  as 
the  prior  shares,  "  bearing  a^ preferential  diaddend.  of,  six  per  cent, 
per  annum  over  the  present  shares  of  the  company,  dependent 
upon  the  profits  of  the  particular  year  only."  There  the  question 
was  whether  the  company  was  bound  to  pay  preferred  stock- 
holders the  amount  of  a  dividend  declared  for  the  half-year  end- 
ing December  31,  1878,  but  which  it  had  refused  to  pay,  and  also 
a  dividend  for  the  year  1879,  which,  it  is  to  be  inferred  from  the 
report  of  the  case,  ought  to  have  been  declared.  The  precise  point 
determined  is  shown  in  these  remarks  of  the  court :  "  The  argu- 
ment of  the  company  amounts  to  this,  that  inasmuch  as  they  have 
improperly  paid  to  their  ordinary  shareholders  very  large  sums 
of  money  which  did  not  belong  to  them,  they,  the  company,  are 
entitled  to  make  good  that  deficiency  by  taking  away  the  fund 
available  for  the  preference  shareholders,  to  an  amount  required 
to  put  the  tramway  in  proper  order.  When  the  argument  is 
stated  in  that  way,  it  is  clear  that  it  cannot  be  sustained.  The 
company  either  have  a  right  to  recover  back  from  the  ordinary 
shareholders  any  sum  overpaid,  or  not.  If  they  have  a  right,  they 
must  recover  them ;  if  they  have  no  right  to  recover  them,  a  for- 
tiori they  have  no  right  to  recover  them  from  the  preference  share- 
holders, and,  of  course,  still  less  right  to  take  away  the  dividends 
from  the  preference  shareholders." 

It  is  scarcely  necessary  to  say  that  the  present  case  is  en- 
tirely different  from  the  one  decided  by  the  English  court.  No 
question  was  raised  in  the  latter  as  to  the  authority  and 
discretion  of  directors  to  use  earnings  for  the  imprpyem_ejit 
of  the  corporate-pfoperty  from_year  to  year.  It  was,  in  effect, 
a  contest  simply  between  preferred  and  common  stockholders. 
The  only  point  decided  was,  that  the  payment  of  large  sums  of 
monev  to  common  stockholders  which  should  have  been  used  in 
the  repair  of  the  tramway,  was  not  a  valid  ground  for  refusing  to 
pay  preferred  stockholders  dividends  to  which  they  were  entitled. 
To  withhold  dividends  from  preferred  stockholders,  in  order  to 
make  good  a  deficiency  caused  by  payments  to  common  share- 
holders which  ought  not  to  have  been  made,  was  practically  to  de- 
stroy the  right  of  preference.  A  different  decision  would  have 
made  the  preferred  shareholders  pay  what  the  company  should 
have  recovered  from  the  common  stockholders  by  suit.     .     .     . 

Without  further  discussing  the  questions  involved  or  suggest- 
ing other  grounds  upon  which  our  conclusion  might  rest,  we  are 
satisfied  that  the  complainants  are  not  entitled  to  recover. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  dismiss  the  bill. 
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Section  III. — Who  Entitled  to  Dividends. 

BRIGHT  z\  LOW  et  al. 

In  the  Supreme  Court  of  Indiana,  November  Term,  1875. 

[Reported  in  51  Indiana  Reports  272.] 

From  the  Marion  Superior  Court. 

/.  £.  McDonald,  /.  M.  Butler,  H.  W.  Harrington  and  H.  Fran- 
cisco for  appellant. 

N.  B.  Taylor,  F.  Rand,  E.  Taylor,  B.  Harrison,  C.  C,  Hines 
and  W.  H.  H.  Miller  for  appellees. 

BiDDLE,  Ch.  J.  The  facts  averred  in  the  appellant's  complaint 
are  as  follows : 

That  on  the  ist  day  of  April,  1873,  the  appellant  entered  into  a 
provisional  contract  with  John  M,  Lord,  John  Lord,  and  Charles 
M.  Lord,  by  which  they  agreed  to  sell  to  the  appellant  five  hun- 
^ «  dred  and  twenty  shares  of  the  capital  stock  of  the  Indianapolis 
Rolling  Mill  Co.,  of  fifty  dollars  each,  for  the  sum  of  thirteen 
thousand  dollars,  at  the  option  of  the  appellant,  to  be  by  him  taken 
at  any  time  on  or  before  the  i8th  day  of  June,  1873,  to  be  paid  for 
on  delivery ;  that  before  the  expiration  of  said  option,  on  the  14th 
day  of  June,  1873,  the  said  Lords,  for  the  consideration  of  one 
hundred  dollars,  to  them  paid  by  appellant,  extended  the  time  of 
said  provisional  contract  for  thirty  days,  within  which  time  the 
appellant  paid  the  Lords  thirteen  thousand  dollars,  and  received 
the  stock,  which,  on  the  i6th  day  of  July,  1873,  was  duly  trans- 
ferred to  him  on  the  books  of  the  Rolling  Mill  Co. ;  that  the  appel- 
lant purchased  the  stock  without  the  reservation  of  any  dividends 
or  earnings,  and  with  all  the  benefits  and  interests  that  pertain  to 
the  same ;  that  on  the  3d  of  July,  1873,  the  board  of  directors  of  the 
Rolling  Mill  Co.  declared  a  dividend  on  the  capital  stock  of  the 
company  of  five  per  cent.,  to  be  paid  on  the  first  day  of  August  en- 
suing, amounting,  on  the  stock,  etc.,  purchased  by  the  appellant,  to 
thirteen  hundred  dollars,  which  the  appellant  claims;  that  the 
company  was  about  to  pay  the  said  thirteen  hundred  dollars  to  the 
Lords,  who  also  claimed  the  amount.  Prayer  to  restrain  the 
company  from  paying  the  thirteen  hundred  dollars  to  the  Lords,  to 
decree  the  amount  to  the  appellant,  and  for  general  relief. 

The  Rolling  Mill  Co.  was  served  with  process,  but  made  default. 

Interlocutory  proceedings  were  had  after  complaint  and  before 
answer,  but  as  no  question  is  raised  upon  them,  they  are  not  stated. 

The  Lords  answered  by  a  general  denial.    The  case  was  submit- 
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ted  to  the  court  for  trial,  which  resulted  in  a  finding  for  the  de- 
fendants. Motion  for  a  new  trial  overruled.  Exception.  Appeal 
to  the  General  Term,  where  the  judgment  was  affirmed,  from 
which  an  appeal  was  taken  to  this  court. 

The  only  error  assigned  here  is  in  affirming  the  judgment  at  the 
General  Term.  The  evidence  is  before  us,  and  we  think  it  fairly 
proves  the  allegations  in  the  complaint. 

Was  the  appellant  entitled  to  the  dividend  declared  while  it  was 
optional  with  him  to  purchase  or  refuse  the  stock,  and  before  the 
purchase  was  completed?    This  is  the  sole  question  in  the  case. 

WfiWea  stockholdef^in  a  railroad  assigned  and  transferred  his 
stock  after  two  years'  interest  had  accrued,  which,  by  a  resolution 
of  the  company  was  payable  annually,  and  had  been  carried  to  the 
account  of  the  stockholder,  it  was  held  that  the  interest  did 
not  pass  by  the  assignment  of  the  stock ;  the  court  stating  the 
rule  to  be,  that "  the  interest  follows  the  principal,  as  an  incident  to 
it,  so  long  as  it  remains  an  incident ;  but  when  it  is  separated  and 
set  apart  from  the  principal  by  actual  payment,  or  by  being  carried, 
when  due,  to  the  credit  of  the  owner  of  the  principal  in  his  account 
with  the  debtor,  and  this  in  pursuance  of  a  provision  in  the  con- 
tract creating  and  defining  the  principal  debt,  it  is  so  separated  and 
disjoined  from  the  principal  as  to  cease  to  be  an  incident  to,  and 
does  not  follow  it."  The  City  of  Ohio  v.  The  Cleveland,  etc., 
R.  R.  Co.,  6  Ohio  St.  489.  And  in  the  case  of  Jones  v.  The  Terre 
Haute  &  Richmond  R.  R.  Co.,  29  Barb.  353,  it  was  held,  that 
"  where,  by  a  resolution  of  the  board  of  directors,  a  dividend  is 
made  to  the  persons  then  holding  stopk,  without  any  discrimina- 
tion, out  of  the  surplus  earnings  of  the  corporation  for  a  given 
period,  pa3rable  at  a  future  day,  all  who  are  stockholders  on  the 
books  of  the  company,  at  jhe.lime  the  dividend  is  ^degjared,  are 
entitled  to  share  therein."  This  case  seems  to  us  as  being  remark- 
ably similar  to  the  one  before  us.  It  has  also  been  held  that  the 
purchaser  of  a  share  of  stock  in  a  corporation  has  the  right  to  re- 
ceive all  ftiture  dividends,  from  whatever  source  the  profits  may 
arise,  provided  he  remain  a  member  of  the  corporation  until  a 
dividend  is  made.    March  v.  The  Eastern  R.  R.  Co.,  43  N.  H.  515. 

The  same  rule  was  recently  held  in  England.  The  testatrix  was 
owner  of  certain  shares  in  the  South  Australian  Banking  Co.  On 
the  7th  day  of  June,  1865,  dividends  were  declared  by  the  com- 
pany, payable  on  the  15th  of  July,  1865,  and  on  the  15th  of  Janu- 
an\  1866.  On  the  31st  of  December,  the  testatrix  died,  having 
roade  her  will,  devising  the  stock,  in  1863. 

The  question  arose  as  to  whether  the  dividend  due  on  the  15th 
of  January,  1866,  passed  to  the  devisee,  or  belonged  to  the  resid- 
^ry  estate. 
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Sir  W.  Page  Wood,  V.  C,  said :  "  As  soon  as  the  dividend  was 
declared,  although  payment,  for  convenience  of  the  company,  was 
postponed  until  the  following  January,  from  that  moment  the  tes- 
tatrix became  entitled  to  it,  although  she  could  not  have  then  re- 
covered it,  and  it  would  have  passed  to  her  legatee  had  she  specif- 
ically bequeathed  it."    De  Gendre  v,  Kent,  4  Equity  Cases,  283. 

In  an  American  case,  still  later,  it  was  held  that  a  dividend  be- 
longs to  the  owner  of  the  stock,  at  the  time  the  dividend  is  ac- 
tually declared,  and  that  dividends  made  to  the  stockholders  after 
the  death  of  a  testator  belong  to  the  widow  who  owns  the  stock, 
but  if  made  before,  although  payable  afterward,  they  will  pass  by 
the  devise.    Brundage  v.  Brundage,  65  Barb.  397. 

In  support  of  this  general  principle,  see  also  In  re  Foote,  22 
Pick.  299 ;  Clapp  v,  Astor,  2  Edw.  Ch.  379 ;  Phelps  v.  Farmers' 
and  Mechanics'  Bank,  26  Conn.  269 ;  Hyatt  v.  Allen,  56  N.  Y.  553. 

From  the  authorities  and  upon  principle,  we  think  the  rule  may 
be  deduced  that  whoever  owns  the  stock  in  a  corporation  at  the 
time  a  dividend  is  declared  owns  the  dividend  also;  and  a  sale  of 
the  stock  afterward  will  not  carry  tfieTdividend  with  it,  though 
it  may  not  be  paid,  or  payable,  until  after  !he  sale.  The  same  rule 
governs  in  the  sale  of  bonds  or  other  securities,  where  the  interest 
is  payable  at  stated  periods,  as  upon  coupon  bonds ;  but  when  the 
interest  is  accruing  from  day  to  day,  whatever  is  due  on  the  bond 
or  other  security  at  the  time  it  is  sold  will  pass  with  it.  The  rea- 
son of  the  distinction  is,  that  when  the  interest  accrues  from  day 
to  day,  it  is  divisible  and  payable  at  any  time ;  but  when  the  in- 
terest is  payable  at  stated  periods,  no  part  of  it  is  due  until  the 
period  arrives ;  and  in  the  earnings  or  profits  of  stocks,  it  is  im- 
possible to  know  what  amount  is  due  until  the  dividend  is  de- 
clared. 

In  the  case  before  us.  Bright  did  not  become  the  owner  of  the 
stock  until  the  i6th  day  of  July,  1873.  Up  to  that  time  it  was  op- 
tional with  him  to  purchase  it  or  refuse  it.  The  Lords  would  have 
had  no  remedy  if  Bright  had  refused  the  stock,  and  Bright  would 
have  suffered  no  loss,  except  the  consideration  he  had  paid  for  the 
option,  and  incurred  no  liability  whatever.  The  dividend  had 
been  declared  on  the  3d  day  of  July,  1873,  ^md  the  amount  fixed, 
by  which  it  became  the  property  of  the  Lords  at  that  tiixi^,  al- 
though not  payable  until  the  first  day  of  August  ensuing;  and 
there  is  nothing  in  the  complaint  to  inform  us  but  that  Bright 
knew  all  these  facts  at  the  time  he  completed  the  purchase  of  the 
stock.  At  least,  ordinary  business  diligence  would  have  informed 
him  of  the  facts,  if  he  did  not  actually  know  them,  and  then  he 
could  have  purchased  the  stock,  as  it  then  stood,  or  not,  at  his  op- 
tion.   As  he  has  not  averred  in  his  complaint  that  he  did  not  know 
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these  facts,  and  could  not  have  ascertained  them  by  ordinary  busi- 
ness diligence,  he  must  be  held  to  have  known  them,  and  to  have 
made  his  purchase  accordingly. 
The  judgment  is  affirmed. 


JAMES  B.  JERMAIN,  Respondent,  v,  THE  LAKE  SHORE 
&  MICHIGAN  SOUTHERN  RAILWAY  CO.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  March  6,  1883. 

{Reported  in  91  New  York  Reports  483.] 

Edward  S.  Rapallo  for  appellant. 

Lucien  Birdseye  for  respondents. 

Earl,  J.^  This  action  was  brought  to  compel  the  defendant  to 
declare  and  pay  dividends  of  ten  per  cent,  per  annum  from  June, 
1857,  to  February,  1863,  upon  certain  shares  of  guaranteed  stock 
owned  by  the  plaintiff.  The  facts  in  this  case  are  the  same  as 
those  found  in  the  case  of  Boardman  v.  The  Lake  Shore  &  Mich- 
igan Southern  Railway  Co.,  84  N.  Y.  157,  except  that  in  that  case 
the  certificate  of  stock  was  dated  November  26,  1862,  and  in  this 
case  it  is  dated  December  12,  1870. 

The  findings  of  the  court  at  Special  Term  in  reference  to  the 
plaintiff's  stock  are  substantially  as  follows:  That  prior  to  the 
subscription  for  the  guaranteed  stock  in  May,  1857,  some  person 
or  persons,  then  being  a  holder  or  holders  of  shares  of  stock  in 
the  corporation,  subscribed  for  and  took  a  portion  of  the  guaran- 
teed stock,  subscribing  for shares  and  being  awarded  forty 

shares  thereof,  and  that  he  or  they  afterward  paid  the  price  fixed 
for  such  shares,  and  the  same  were  duly  allotted  to  him  or  them ; 
and  that  the  same  were  subsequently,  upon  the  day  when  the 
plaintiff's  certificate  of  ownership  bears  date,  sold  and  transferred 
to  him  who  is  now  the  lawful  owner  thereof ;  that  a  certificate  of. 
ownership  of  such  shares  was  contemporaneously  with  such  sale 
delivered  to  him;  such  certificate  being  in  the  form  adopted  and 
used  in  such  cases  by  the  board  of  directors,  as  follows : 

"  The  Lake  Shore  &  Michigan  Southern  Railway  Co.  guaran- 
teed ten  per  cent,  stock.  This  is  to  certify  that  J.  B.  Jermain  is  en- 
titled to  forty  shares  of  $100  each,  in  the  guaranteed  capital  stock 
of  the  late  Michigan  Southern  &  Northern  Indiana  Railroad  Co., 
denominated  construction  stock.     Said  stock  is  entitled  to  divi- 

*Thc  statement  of  facts  has  been  omitted. — Ed. 
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dends  at  the  rate  of  ten  per  cent,  per  annum,  payable  semi-an- 
nually in  New  York  on  the  first  days  of  June  and  December  in 
each  year,  out  of  the  net  earnings  of  the  said  company;  and  is 
also  entitled  to  share  pro  rata  with  the  other  stock  of  the  company 
in  any  excess  of  earnings  over  ten  per  cent,  per  annum,  and  the 
payment  of  dividends  as  aforesaid  is  hereby  guaranteed.  The 
said  stock  is  transferable  only  on  the  books  of  the  said  company 
in  their  office  in  the  city  of  New  York,  by  the  said  stockholder  in 
person  or  by  his  attorney,  on  the  surrender  of  this  certificate.  In 
witness  whereof  the  said  company  have  caused  this  certificate  to 
be  signed  by  their  president  and  treasurer  and  countersigned 
by  the  registrar,  at  New  York,  this  12th  day  of  December,  1870. 

"  H.  F.  Clark,  President 
"James  H.   Banker,   Treasurer" 


The  court  also  found  that  it  did  not  appear  that  the  plaintiff 
was  the  owner  of  the  stock,  or  of  any  stock  at  any  time  prior  to 
December  12,  1870,  the  date  of  the  certificate;  that  he  did  not 
subscribe  for  any  of  the  guaranteed  stock ;  that  the  certificate  was 
the  only  proof  given  by  him  of  his  ownership  of  or  title  to  the 
stock ;  that  it  was  not  proved  when  or  under  what  circumstances 
he  became  the  owner  of  the  stock,  except  that  the  certificate  is 
dated  December  12,  1870;  and  that  it  did  not  appear  how,  from 
or  through  whom  he  acquired  or  derived  the  stock.  It  appeared, 
however,  that  he  was  recognized  as  a  holder  of  guaranteed  stock 
by  the  company,  and  that  he  was  paid  semi-annual  dividends  upon 
the  stock  at  the  rate  of  ten  per  cent,  annually,  from  and  including 
August  I,  1870,  to  and  until  the  trial  of  this  action. 

Upon  these  facts  the  court  at  Special  Term  held  that  the  plain- 
tiff did  not  acquire  title  to  the  payments  or  dividends  due  from 
June,  1857,  ^o  February,  1863,  and  upon  that  ground  alone  dis- 
missed the  complaint.  He  appealed  to  the  General  Term,  and 
there  the  judgment  against  him  was  reversed  and  a  new  trial 
ordered,  and  then  the  defendant  appealed  to  this  court. 

It  appears  in  the  case  that  the  whole  of  the  guaranteed  stock 
of  the  Michigan  Southern  &  Northern  Indiana  Railroad  Co.  was 
subscribed  for  and  issued  in  1857,  ^i^^  ^^^^  *^  has  continued  to 
exist,  in  whole  or  in  part,  until  the  present  time,  and  that  no 
other  ten  per  cent,  guaranteed  stock  was  ever  issued  by  that  com- 
pany. Therefore  the  plaintiff's  certificate,  upon  which  the  de- 
fendant had  paid  him  dividends  from  its  date  to  the  trial  of  this 
action,  furnished  sufficient  evidence  upon  its  face  as  against  it, 
that  he  had  become  the  owner  of  forty  shares  of  the  guaranteed 
stock,  by  succession  to  one  of  the  original  subscribers  therefor. 
That  was  an  inference  of  fact  found  by  the  court  at  Special  Term, 
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and  the  defendant,  in  whose  favor  judgment  was  there  rendered, 
is  not  in  a  position  to  dispute  it  here.  The  plaintiff  must,  there- 
fore, be  treated  as  a  holder  of  stock  which  was  subscribed  for  and 
issued  in  1857. 

We  are  thus  brought  to  the  sole  question  of  law  involved  upon 
this  appeal,  which  is  whether  treating  the  plaintiff  as  the  assignee 
of  forty  shares  of  the  guaranteed  stock  on  the  12th  day  of  De- 
cember, 1870,  he  obtained  the  right  to  payment  of  the  dividends 
which  he  seeks  to  enforce  in  this  action. 

A  person  who  subscribed  for  and  received  the  guaranteed  stock 
in  1857  was  not  simply  a  stockholder  in  the  company,  neither 
was  he  simply  a  contractor  with  the  company  holding  a  contract 
which  entitled  him  to  payments  of  the  guaranteed  dividends,  but 
he  Mras  both  a  stockholder  and  one  holding  such  a  guaranty,  and 
the  guaranty  related  to  and  was  an  incident  of  the  stock  and 
passed  with  it  to  any  assignee  of  the  stock.  The  certificate  which 
evidenced  his  ownership  oTthe  stock  also  evidenced  the  guaranty 
of  dividends,  and  the  guaranty  was  to  the  person  holding  the 
stock.  '"^ 

The  certificate  issued  to  the  plaintiff  was  not  itself  the  stock, 
but  only  the  evidence  thereof.    The  stock  had  been  in  existence 
from  the  time  it  was  issued  in  1857,  owned,  if  it  had  been  from 
time  to  time  transferred,  by  the  successive  transferees  thereof.   A 
share  of  stock  represents  the  interest  which  the  shareholder  has  in 
the  capital  and  net  earnings  of  the  corporation.    The  interest  is  of 
an  abstract  nature — that  is,  the  shafeholder"cannot  by  any  act  of 
his,  nor  ordinarily  by  any  act  of  the  law,  reduce  it  to  possession. 
He  can  take,  and  is  entitled  to  take,  the  surplus  profits  when  a 
dividend  has  been  declared  by  the  proper  officers  of  the  corpora- 
tion, and  upon  dissolution  of  the  corporation  he  can  take  his  share 
of  the  assets  thereof  left  for  distribution,  pro  rata,  among  the 
shareholders.    The  corporation  represents  the  whole  body  of  the 
shareholders,  and  to  it,  before  a  dividend  has  been  declared,  be- 
long, in  solido,  all  the  assets  in  which  the  shareholders,  as  such, 
are  interested.    When  a  dividend  has  once  been  declared  out  of 
net  earnings,  the  amount  of  such  dividend  is  no  longer  a  part  of 
the  assets  of  the  company,  but  is  appropriated  or  set  apart  for  the 
shareholders.    They  receive  credit  for  the  dividends  and  the  cor- 
poration simply  holds  them  as  their  trustee.    Therefore,  before  a 
<iividend  has  been  declared,  a  share  of  stock  represents  the  whole 
interest  which  the  shareholder  has  in  the  corporation,  and  when  \ 
He  transfers  his  stock  he  transfers  his  entire  interest ;  and  divi-  i 
dends  subsequently  declared,  without  reference  to  the  source  from 
which  or  the  time  during  which  the  funds  divided  were  acquired 
by  the  corporation,  necessarily  belong  to  the  holder  of  the  stock 
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/   . 

f      at  the  time  of  the  declaration.    But  when  the  dividend  has  once 

/  been  declared  and  credited  to  the  shareholder,  the  amount  there- 
of has  been  separated  from  the  assets  of  the  corporation  and  been 
appropriated  to  his  use.  It  is  then  no  longer  represented  by  his 
stock,  and  is  no  longer  an  incident  thereof;  and  hence  when  he 

(       transfers  his  stock  he  does  not  transfer  his  dividend,  which  re- 

!       mains  subject  to  his  control. 

^  But  the  claim  on  the  part  of  the  appellant  is,  that  inasmuch  as 

these  guaranteed  dividends  were  payable  in  1864,  long  before  the 
transfer  of  any  stock  to  this  plaintiff,  they  are  to  be  treated  as 
dividends  then  declared,  and  therefore  payable  to  the  person  who 
then  held  the  stock;  that  in  1864,  by  reason  of  the  existence  of 
net  earnings  sufficient  to  make  the  guaranteed  dividends,  the 
right  to  such  dividends  became  vested  in  those  then  holding  the 
guaranteed  stock ;  that  the  net  earnings  then  on  hand  representing 
the  amount  due  for  the  guaranteed  dividends  were  no  longer  a 
part  of  the  capital  or  assets  of  the  corporation,  and  that  the  rig^ht 
to  them  ceased  to  be  an  incident  of  the  stock.  This  reasoning 
does  not  satisfy  us.  These  net  earnings  were  in  no  way  set  apart 
or  appropriated  for  the  benefit  of  the  holders  of  the  guaranteed 
stock.  They  were  not  even  held  by  the  company.  The  right  of 
the  guaranteed  shareholders  was  repudiated  and  denied,  and  the 
net  earnings  were  otherwise  appropriated.  They  were  no  more 
legally  appropriated  to  the  payment  of  the  guaranteed  dividends 
than  the  property  of  a  debtor  is  in  law  appropriated  to  the  pay- 
ment of  debts  which  he  refuses  to  recognize.  The  dividends, 
\therefore,  remained  payable  upon  the  stock  to  the  holders  of  the 
jstock.  It  matters  not  that  payment  could  have  been  enforced  by 
the  holder  of  this  stock;  he  did  not  then  enforce  it,  and  did  not 
receive  payment.  He  did  not,  so  far  as  appears  in  the  case,  in 
any  way  separate  his  right  to  dividends  from  the  stock  as  an  in- 
cident thereto.  It  remained  like  interest  payable  upon  any  obliga- 
tion which  had  not  been  paid,  but  which  was  due.  An  assign- 
ment of  the  obligation  in  such  a  case  carries  with  it  the  right  to 
receive  the  overdue  interest,  the  interest  being  an  incident  of  the 
obligation. 

Interest  after  it  becomes  due  may  be  assigned  to  one  person, 
and  the  principal  obligation  may  be  assigned  to  another,  as  the 
owner  of  this  stock  could  have  assigned  these  guaranteed  divi- 
dends to  one  person  and  the  stock  to  another ;  but  until  he  did  so 
or  did  some  act  to  separate  the  guaranteed  dividends  from  the 
stock,  a  sale  or  assignment  of  the  stock  carried  with  it  a  right  to 
the  dividends,  as  an  incident  thereto.  This  conclusion  is  sus- 
tained by  many  analogies  in  the  law,  is  believed  to  be  in  accord- 
ance with  the  common  understanding  and  practice  in  such  cases 


SEC.  HI.]     JERMAIN  V.  LAKE  SHORE  &  MICH.  S.  RY.  CO.  I415 

and  is,  we  think,  quite  fully  sustained  by  the  opinion  in  Board- 
man  V.  The  Lake  Shore  &  Michigan  Southern  Railway  Co.  In 
that  case  the  plaintiff  did  not  become  the  owner  of  his  stock  until 
1862,  and  yet  he  was  held  entitled  to  recover  the  guaranteed 
dividends  from  1856  until  1863,  without  any  other  assignment 
to  him  except  the  assignment  of  the  stock  from  the  persons  who 
held  it  from  1857  down  to  the  date  of  the  assignment  to  him. 
We  do  not  think  it  is  a  material  circumstance  distinguishing  that 
case  from  this,  that  there  the  plaintiff  became  the  owner  prior  to 
1864,  whereas  in  this  case  the  plaintiff  became  the  owner  after 
1864  In  each  case  the  dividend  was  payable  by  virtue  of  the 
guaranty.  It  is  true  that  in  the  prior  case  there  was  no  dividend 
due  or  enforceable  at  the  time  the  plaintiff  took  his  stock,  where- 
as there  was  a  dividend  due  and  enforceable  at  the  time  this 
plaintiff  took  his  stock.  But  in  both  cases  the  dividend  is  due  by 
virtue  of  the  contract,  a  contract  connected  with  and  parcel  of 
the  contract  which  entitles  the  holder  to  his  stock.  In  the  Board- 
man  case  Miller,  J.,  said :  "  Conceding  that  the  right  of  the  plain- 
tiffs depends  upon  a  contract,  that  contract  is  connected  with,  re- 
lates to,  and  constitutes  an  integral  part  of  the  plaintiffs'  rights  as 
a  stockholder.  It  cannot  be  separated  from  the  rights  accruing 
by  virtue  of  the  stock  which  the  plaintiffs  hold ;  and  being  thus  a 
part  and  parcel  of  the  same,  it  passes  with  the  transfer  as  one  of 
the  incidents,  and  as  composing  an  essential  element  thereof.  A 
sale  or  assignment  of  the  stock  transferred, by  operation  of  law,  all 
benefits  to  be  derived  from  the  same  and  all  profits,  income  or 
dividends  or  right  to  dividends  by  contract  which  formed  a  con- 
stituent, valuable  and  inseparable  portion  of  the  stock.  When  the 
contingency  happened,  specified  in  the  contract,  the  right  to  divi- 
dends became  fixed,  and  existed  independent  of  any  act  of  the 
corporation,  or  its  officers.  It  became  absolute  and  perfect  in  the 
stockholder,  without  a  declaration  to  that  effect,  and  passed  as  an 
incident  of  the  stock  upon  the  transfer."  Again,  "  We  think  it 
cannot  be  maintained,  upon  any  sound  principle,  that  the  contract 
for  the  payment  of  dividends  continues  to  each  stockholder  only 
during  the  time  he  holds  the  stock  and  accrues  only  to  his  bene- 
fit during  that  period,  and  that  a  separate  and  distinct  assign- 
ment of  the  dividends  was  essential  in  order  to  confer  title  upon 
the  owner."  The  case  of  Manning  v.  The  Quicksilver  Mining 
Co.,  24  Hun,  361,  is  a  case  precisely  in  point.  There  the  owner 
of  certain  preferred  shares  of  stock  in  a  mining  company,  after 
having  sold  the  same  and  delivered  the  certificates  thereof  to  one 
person,  assigned  to  another  all  his  right,  title  and  interest  in  and 
to  the  interest  due  upon  the  assigned  shares  of  stock,  which  he 
had  previously  owned.    By  the  terms  of  the  certificates  interest 
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was  guaranteed  to  be  paid  annually,  but  out  of  the  net  earnings 
of  each  year,  providing  so  much  in  the  year  preceding  had  been 
earned.  It  did  not  appear  that  there  had  been  any  separation  of 
this  interest  from  the  other  assets  of  the  company,  or  that  any  of 
the  earnings  of  the  company  had  been  assigned  to  the  pa)mient 
of  the  interest,  and  it  was  held  that  the  right  to  recover  the  in- 
terest was  merely  an  incident  to  the  shares  themselves,  and  de- 
pended upon  the  title  thereto,  and  that  the  assignee  of  the  in* 
terest  could  not  maintain  an  action  to  recover  the  interest  or  com- 
pel the  company  to  account  therefor. 

We  are,  therefore,  of  the  opinion  that  the  decision  of  the  Gen- 
eral Term  is  right,  and  should  be  affirmed,  and  judgment  abso- 
lute ordered  against  the  defendant,  with  costs. 

All  concur,  except  Andrews  and  Rapallo,  JJ.,  taking  no  part. 

Order  affirmed  and  judgment  accordingly. 


Section  IV. — ^Jurisdiction  of  Courts  of  Law  and  Equity  in 

THE  Matter  of  Dividends. 

THE  KING  V,   THE  GOVERNOR  AND  COMPANY  OF 

THE  BANK  OF  ENGLAND. 

In  the  King's  Bench,  May  22,  1819. 

[Reported  in  2  Bamewall  &  Alderson  620.] 

Denman  moved  for  a  mandamus  to  the  Governor  and  Com- 
pany of  the  Bank  of  England,  to  produce  an  account  of  the  in- 
come and  profits  for  the  last  half-year,  preceding  the  holding  of 
the  last  general  court  which  was  held  on  the  i8th  of  March,  1819, 
with  an  account  of  the  charges  of  management  for  the  said  half- 
year,  for  the  purpose  of  enabling  the  next  general  court  to  con- 
sider the  state  and  condition  of  the  company,  and  to  declare  a 
dividend  of  all  the  profits,  the  charges  of  management  only  ex- 
cepted. The  affidavit,  in  support  of  the  motion,  stated  that  the 
applicant  was  a  member  of  the  corporation,  and  a  proprietor  of 
£500  bank  stock.  It  then  set  out  part  of  the  charter,  by  uthich 
it'^^ppeared  that  it  was  competent  to  the  proprietors,  in  their  gen- 
eral courts,  to  make  by-laws  relating  to  the  government  of  the 
corporation.  It  then  stated  that  in  the  year  1697  the  following 
by-law  was  ftiade,  viz. :  "  That  twice  in  every  year  a  general 
court  shall  be  held  for  considering  the  general  state  and  condition 
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of  this  corporation,  and  for  the  making  of  dividends  out  of  all  and 
singular  the  produce  and  profit  of  the  capital  stock  and  fund  of 
this  corporation,  and  the  trade  thereof,  among  the  several  pro- 
prietors therein,  according  to  their  several  shares  and  proportions, 
the  one  of  which  said  courts  shall  be  held  between  the  loth  and 
2Sth  days  of  September,  the  others  between  the  loth  and  25th 
days  of  March,  yearly."  The  affidavit  then  stated  that  the  ap- 
plicant, on  the  3d  of  December,  1818,  had  given  notice  to  the 
governor  and  directors  of  the  bank  to  produce,  on  the  day  on 
which  the  next  half-yearly  court  should  be  held,  an  account  of  the 
income  and  profits  for  the  half-year  preceding  that  day,  with  an 
account  of  the  charges  of  management  for  the  said  half-year,  to 
be  laid  before  the  court,  for  the  purpose  of  enabling  the  court  to 
consider  the  state  of  the  company,  and  to  declare  a  dividend  on  all 
the  profits,  the  charges  of  management  only  excepted.  The  affi- 
davit then  stated  that  a  general  court  was  held  on  the  i8th  of 
March,  1819,  and  that  the  governor  and  directors  of  the  Bank 
of  England  refused  to  comply  with  his  demand.  The  motion  was 
then  made  that  the  accounts  should  be  produced,  which  motion 
was  negatived  by  a  majority  of  the  court.  It  was  now  contended 
that  it  was  imperative  on  the  corporation  to  divide  their  profits 
half-yearly ;  and  the  act  of  the  7th  Anne,  c.  7,  was  referred  to,  by 
which  it  was  expressly  enacted  that  all  the  profit  arising  out  of 
the  management  of  the  corporation,  etc.,  the  charges  of  managing 
the  business  of  the  governor  and  company  only  excepted,  should 
be  applied  from  time  to  time  to  the  use  of  all  the  members  of  the 
said  corporation  for  the  time  being,  ratably  and  in  proportion  to 
each  member's  part,  share,  or  interest  in  the  common  capital  and 
principal  stock  of  the  governor  and  company  of  the  Bank  of 
England.  This  act  is  imperative  on  the  company  to  divide  theiH 
profits,  half-yearly,  among  all  the  members  for  the  time  being.. 
Xow,  if  the  company  be  permitted  to  accumulate  profits,  they  will 
not  be  divided  among  the  members  for  the  time  being,  but  will  be 
divided  among  subsequent  purchasers  of  stock. 

Abbott,  C.  J.  This  is  an  application  for  a  mandamus  to  a 
trading  corporation,  at  the  instance  of  an  individual  member, 
to  compel  the  directors  of  that  corporation  to  produce  their  ac-^ 
counts  and  divide  their  profits.  It  is,  in  effect,  an  application  on 
the  behalf  of  one  of  several  partners  to  compel  his  copartners  to 
produce  their  accounts  of  profit  and  loss,  and  to  divide  their 
profits,  if  any  there  be.  The  examination  of  the  accounts  of  a 
trading  company  may  be  effectually  entered  into  in  the  Court  of 
Chancery ;  but  this  court  is  a  very  unfit  tribunal  for  such  a  sub- 
ject. A  mere  trading  corporation  differs  materially  from  those 
which  are  intrusted  with  the  government  of  cities  and  towns,  and 
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therefore  have  important  public  duties  to  perform.  No  instance 
;'  has  been  cited  in  which  the  court  has  granted  a  mandamus  to  a 
corporation  like  the  present,  and  I  think  we  ought  not  now  to 
establish  the  precedent. 

Bayley,  J.  The  court  never  grant  this  writ  except  for  public 
/  purposes,  and  to  compel  the  performance  of  public  duties.  This  is 
an  application,  at  the  instance  of  one  of  several  partners  in  a 
trading  company,  to  compel  his  copartners  to  divide  their  profits ; 
but  that  is  a  mere  private  purpose,  and  presents  a  fit  subject  for 
inquiry  on  the  other  side  of  the  hall.  There  is  no  instance  in 
which  the  court  have  granted  a  mandamus  to  a  trading  corpora- 
tion ;  and  that  being  so,  I  think  that  we  should  not  now  grant  it 
for  the  first  time. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  effect  of  this 
application  would  be  to  compel  a  public  exposure  of  private  con- 
cerns, and  I  think  it  ought  not  to  be  granted. 

Best,  J.  If  we  were  to  grant  this  rule,  we  should  make  our- 
selves auditors  to  all  the  trading  corporations  in  England. 

Rule  refused. 


JACtCSON'S     ADMINISTRATORS     v.     THE     NEWARK 

PLANK  ROAD  CO. 

In  the  Supreme  Court  of  New  Jersey,  June  Term,  1865. 

[Reported  in  31  New  Jersey  Law  Reports  277.] 

On  demurrer  to  declaration. 

Keasbey  for  the  demurrant, 

Zabriskie  contra. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit.  The  first  two  counts  of  the  dec- 
laration are  special,  and,  in  substance,  are  indentical,  the  grava- 
men of  each  consisting  of  the  following  circumstances — ^namely, 
that  the  plaintiffs'  intestate  was  the  owner  of  certain  shares  of 
the  capital  stock  of  the  defendants,  for  which  he  held  certificates ; 
that  thereby  he  became  a  stockholder  in  said  corporation,  and 
entitled  to  all  the  rights  of  a  shareholder  and  to  a  participation  in 
the  profits  of  said  corporation,  and  to  his  share  and  full  pro- 
portion of  all  profits  made  by  said  corporation,  and  of  the  divi- 
dends thereof  declared  or  made  among  the  shareholders ;  and  that 
in  consideration  thereof  the  said  corporation  thereby  promised 
said  intestate  that  he  should  be  entitled  to  all  the  rights  of  a 
shareholder  therein,  and  that  he  should  receive  a  share  of  the 
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profits  made  by  the  said  corporation,  and  of  the  dividends  thereof 
declared  among  the  shareholders,  in  proportion  to  the  number  of 
shares  so  held  by  him.  The  breach  assigned  is,  that  the  defend- 
ants having  made  large  profits,  to  wit,  five  per  cent,  on  each  share 
of  their  capital  stock,  declared  a  dividend  thereof  to  each  of  their 
shareholders,  except  to  the  plaintiffs'  intestate. 

As  the  demurrer  admits  these  facts,  it  would  seem  to  follow, 
as  an  inevitable  conclusion,  that  the  plaintiffs  have  a  cause  of  ac- 
tion against  the  defendants,  and  that  the  only  question  to  be  con- 
sidered is,  whether  it  is  enforceable  in  this  present  form  of  pro- 
ceeding. The  suit  appears  to  be  one  of  the  first  impression,  but 
this  circumstance  is  of  no  importance  if  it  be  founded  in  correct 
legal  principles. 

The  theory  upon  which  the  plaintiffs'  case  rests  appears  to  be 
this :  a  person  holding,  as  owner,  the  stock  of  a  corporation,  be- 
comes thereby  entitied  to  a  proportionate  share  in  the  profits  of 
the  company,  and  that,  consequently,  a  duty  is  imposed,  by  law, 
on  the  body  corporate,  to  distribute  all  dividends  which,  from  time 
to  time,  may  be  declared  ratably  on  all  its  capital  stock ;  and  from 
this  duty,  it  is  said,  springs  the  implied  promise  stated  in  the 
declaration. 

I  am  unable  to  perceive  any  flaw  in  this  statement  of  prin- 
ciples, or  in  the  deduction  which  is  made  from  them.  It  is  clearly, 
as  a  general  thing,  the  duty  of  the  corporation  to  give  to  each 
stockholder  an  equable  share  of  such  dividends  as  are  declared, 
and  it  has  been  an  established  doctrine  of  the  courts  that  most  of 
the  duties  imposed  upon  corporations  by  law  raise  implied  prom- 
ises which  will  sustain,  when  broken,  the  action  of  assumpsit.  A 
long  line  of  well-considered  decisions  rests  upon  this  foundation. 
It  is  not  deemed  necessary  to  refer  to  them  in  detail ;  a  number 
of  the  most  important  will  be  found  collected  in  Ang.  &  Ames  on 
Corporations,  384. 

The  class  of  adjudications  which  bears  the  closest  anlaogy  in 
principle  to  the  case  now  considered,  is  that  which  relates  to  the 
remedy  on  the  refusal  of  the  corporation  to  transfer  stock  at  the 
request  of  the  owner.  As  long  ago  as  the  time  of  Lord  Mansfield, 
it  was  decided  that  a  special  action  of  assumpsit  was  the  remedy 
for  such  breach  of  duty.  Rex  v.  Bank  of  England,  Doug.  R..  525, 
and  the  same  rule  has  been  repeatedly  sanctioned  and  enforced  by 
the  courts  of  this  country.  Shipley  v.  Mechanics'  Bank,  10  Johns. 
484;  Ang.  &  Ames  on  Corp.,  c.  16.  And  upon  like  grounds  in 
Gray  v.  The  Portland  Bank,  3  Mass.  364,  it  was  held  by  the  Su- 
preme Court  of  Massachusetts,  that  a  special  action  on  the  case 
would  lie  against  an  incorporated  company  for  a  refusal  to  per- 
mit one  of  its  stockholders  to  subscribe  for  a  fair  proportion  of 
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certain  new  stock,  which  had  been  issued  by  the  corporation, 
with  a  view  to  increase  its  capital. 

It  will  be  perceived  that  in  each  of  these  cases  the  promise  sued 
on  was  implied  from  the  legal  duty  due  from  the  corporation  to 
the  stockholder,  growing  out  of  the  mere  relationship  between 
them.  It  is  one  of  the  obligations  of  a  corporation,  inherent  in 
its  essential  nature,  to  permit,  at  the  request  of  the  holder,  a 
transfer  of  its  stock ;  and  as  this  is  an  obligation  not  due  to  the 
members  at  large,  but  exclusively  owing  to  the  individual  stock- 
holder, it  was  properly  held  that  the  law,  upon  its  ordinary  prin- 
ciples, implied  an  agreement  on  the  part  of  the  company  to  dis- 
charge such  specific  obligation.  But  the  right  to  transfer  stock  is 
no  more  an  incident  to  its  ownership  than  is  the  right  to  dividends 
upon  it ;  and  the  duty  of  the  company,  in  making  a  distribution  of 
pi'Snts,  to  appropriate  a  quota  to  each  share  of  stock,  is,  in  all  re- 
spects, as  definite  and  specific  as  is  the  duty  to  allow  a  transfer 
of  stock  on  a  sale.  In  neither  case  does  the  act  to  be  done  rest 
in  the  discretion  of  the  company,  and  in  both  of  them  the  duty  is 
due,  not  to  the  members  in  general,  but  to  each  separate  stock- 
holder. It  is  not  perceived  how  these  two  classes  of  cases  are  to 
be  discriminated.  If  a  suable  promise  can  be  deduced  from  the 
absolute  and  specific  duty  to  allow  stock  to  be  transferred,  so 
must  the  same  result  follow  from  the  absolute  and  specific  duty 
to  set  off,  when  dividends  are  declared  to  each  share  of  stock,  its 
distributive  allotment.  It  appears  to  me  that  the  general  rule 
distinguishing  between  that  class  of  duties  which  give  rise  to  ac- 
tionable promises  by  implication  and  those  which  do  not  may  be 
thus  stated :  that  in  all  cases  in  which  the  duty  is  definite  and  due 
to  the. individual,  such  promise  will  be  implied;  but  that,  on  the 
other  hand,  when  such  duties  are  mdefinite  or  are  due  to  the 
members  in  their  collective  capacity,  no  such  promise  can  be  in- 
ferred. Thus,  as  an  illustration,  the  duty  to  declare  a  dividend 
where  profits  are  in  hand  is  one  of  the  indefinite  and  general 
character  alluded  to,  it  is,  to  a  certain  extent,  discretionary  in  its 
nature,  and  it  is  due,  in  no  sense,  to  any  particular  member,  but 
to  the  community  of  members,  and  hence  there  is  no  promise  for 
its  performance  to  be  drawn  in  favor  of  the  separate  shareholder. 
But  after  a  dividend  is  declared  the  right  to  the  profits  become 
individualized,  and  the  duty  to  distribute,  in  certain  proportions, 
which,  so  far  from  being  arbitrary,  are  mere  matters  of  arithmet- 
ical calculation,  becomes  attached  as  a  right  to  each  member  dis- 
tributively;  and  from  these  incidents  arises  the  promise  by  im- 
plication. 

The  case  of  The  State  v.  The  BaUimore  &  Ohio  R.  R.  Co., 
6  Gill,  363,  which  was  much  relied  on  by  the  counsel  of  the  de- 
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fendants,  does  not  seem  to  me  to  be  at  all  in  point.  In  that  case 
the  dividend  which  was  declared  was  directed  to  be  paid  to  the 
smaller  stockholders  in  cash,  but  to  the  others  partly  in  stock  and 
partly  in  money — ^the  company  not  being  in  funds  to  the  whole 
amount  of  the  dividend.  The  plaintiff,  who  belonged  to  the  lat- 
ter class  of  stockholders,  refused  to  take  payment  to  any  extent  in 
stock,  and  sued  for  money  had  and  received — and  it  was  held  that 
such  action  could  not  be  maintained.  As  the  money  sued  for  had 
never  been  in  the  hands  of  the  company,  it  was  clear  that  the  suit 
was  misconceived ;  but  the  principle  on  which  the  decision  rests 
has  no  application  to  the  case  now  before  this  court. 

Judgment  should  be  entered  for  the  plaintiff  on  the  present 
record. 

Judgment  for  plaintiff. 


ULYSSES  PRATT  and  Others  v,  PRATT,  READ  &  CO. 

Ik  the  Supreme  Court  of  Errors  of  Connecticut,  Septem- 
ber Term,  1866. 

[Reported  in  33  Connecticut  Reports  446.] 

Bill  for  an  Injunction,  brought  to  the  Superior  Court  for 
Middlesex  County. 

The  bill  alleged  that  the  petitioners  in  the  year  1863  associated 
themselves  with  Julius  Pratt,  Henry  C.  Butler  and  others  as  a 
joint-stock  corporation  by  the  name  of  Pratt,  Read  &  Co.,  under 
the  statute  with  regard  to  such  corporations,  for  the  purpose  of 
manufacturing  and  selling  ivory,  bone,  shell,  and  wood  combs, 
and  piano  and  melodeon  ivory,  and  other  articles  made  in  part  or 
in  whole  of  ivory;  that  the  capital  of  the  corporation  was  $175,- 
000;  that  the  petitioners  were  owners  of  a  minority  of  the  stock; 
that  the  corporation  had  been  and  was  still  engaged  in  a  profitable 
business,  but  that  the  directors  had  combined  with  the  owners 
of  a  majority  of  the  stock  to  misapply  the  funds  of  the  corpora- 
tion; thaFthere  was  a  surplus  of  earnings  in  the  hands  of  the  . 
treasurer  amounting  to  $125,000  which  the  petitioners  had  in-  ( 
sisted  upon  having  divided,  but  the  directors  had  refused;  that 
the  company  was  proceeding,  through  the  directors  and  without 
any  vote  of  the  stockholders,  to  erect  a  large  and  expensive  build- 
ing for  the  purpose  of  extending  their  business  beyond  what  was 
contemplated  when  the  company  was  formed ;  that  the  petitioners 
were  in  need  of  their  share  of  the  surplus  for  their  individual 
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purposes ;  and  that  the  directors  and  the  majority  of  stockholders 
were  acting  ^fraudulently  and  in  disregard  of  the  interests  of  the 
petitioners,  and  were  conspiring  together  to  secure  their  own 
private  interests  by  means  of  the  corporate  organization  and 
funds  and  to  injure  the  interests  of  the  petitioners.  The  bill  there- 
fore prayed  for  an  injunction  against  the  corporation,  forbidding 
it  to  proceed  with  the  erection  of  the  building,  and  for  a  decree 
that  the  corporation  divide  among  the  stockholders  the  surplus 
funds  on  hand. 

Upon  the  bill  and  the  answer  of  the  respondents  the  court  found 
the  following  facts : 

The  respondents,  a  joint-stock  corporation  under  the  name  of 
Pratt,  Read  &  Co.,  was  on  the  6th  day  of  October,  1863,  duly 
organized  and  located  in  the  town  of  Meriden  and  county  of  New 
Haven,  with  a  capital  of  $175,000  dollars,  divided  into  seven 
thousand  shares  of  $25  each,  fo?  the  "  purpose  of  manufacturing, 
selling,  and  dealing  in  all  kinds  of  ivory,  shell,  horn,  bone,  rubber, 
wood,  and  other  combs,  all  kinds  of  piano  and  melodeon  ivory, 
and  other  articles  made  in  whole  or  in  part  of  ivory,  shell,  bone, 
india-rubber,  gutta-percha,  composition,  wood,  or  metal,  and  to 
purchase,  hold,  sell,  and  deal  in  all  real  and  personal  estate  nec- 
essary and  convenient  for  the  prosecution  of  said  business,  and 
generally  to  do  all  acts  connected  with  or  incidental  to  said  busi- 
ness or  the  prosecution  of  the  same."  The  stockholders  of  the 
corporation  are  exclusively  composed  of  the  former  members  of 
the  firms  of  George  Read  &  Co.  and  Pratt  Brothers  &  Co.,  late  of 
Saybrook  in  Middlesex  County,  and  the  stockholders  in  the  for- 
mer corporation  of  Julius  Pratt  &  Co.,  late  of  Meriden.  The 
petitioners  are  the  former  members  of  said  copartnership  of  Pratt 
Brothers  &  Co.,  and  now  own  1441  shares  of  the  stock.  The  re- 
maining 5559  shares  are  owned  ahd^held  by  those  individuals  who 
formerly  composed  said  copartnership  of  George  Read  &  Co.  and 
said  corporation  of  Julius  Pratt  &  Co.  One  of  the  principal  ob- 
jects in  the  formation  of  the  new  corporation  by  the  consolidation 
of  said  copartnerships  and  corporation,  was  to  secure  as  far  as 
practicable  uniformity  in  prices  and  certainty  in  profits,  and  to 
that  end  it  was  understood  by  all  concerned  that  the  respondents 
were  not  to  receive  and  be  prejudiced  by  any  competition  from 
any  of  its  own  stockholders,  and  that  they  should  not  carry  on  the 
same  business  independently  of  the  business  of  the  respondents. 

In  June,  1864,  Ulysses  Pratt,  one  of  the  petitioners,  purchased 
from  the  Deep  River  Ivory  Comb  Co.,  a  corporation  located  in 
Saybrook,  their  factory,  machinery,  fixtures,  and  privileges,  and 
in  February  or  March,  1865,  formed  a  copartnership  with  other 
persons,  and  commenced  and  still  carries  on  thereat  the  busi- 
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ness  of  manufacturing  ivory  combs,  and  sells  their  manufactured 
goods  in  competition  with  the  respondents. 

At  the  time  the  respondents  were  organized,  the  real  and  per- 
sonal assets  of  the  corporation  of  Julius  Pratt  &  Co.  and  of  the 
copartnerships  of  George  Read  &  Co.  and  Pratt  Brothers  &  Co., 
were  appraised  by  persons  mutually  selected  at  $446,000,  which 
was  held  in  the  following  proportions,  to  wit :  by  Julius  Pratt  & 
Co.,  $258,511;  by  George  Read  &  Co.,  $89,593,  and  by  Pratt 
Brothers  &  Co.,  $97,917?  and  in  the  subscriptions  to  the  capital 
stock  of  the  respondents  the  members  of  said  corporation  of 
Julius  Pratt  &  Co.  and  of  said  copartnerships  of  George  Read  & 
Co.  and  Pratt  Brothers  &  Co.,  subscribed  and  owned  in  the  same 
proportions.  The  remainder  of  the  real  and  personal  estate  of 
said  corporation  and  copartnerships,  amounting  to  $271,000, 
after  deducting  and  applying  the  capital  of  the  respondents,  $175,- 
000,  was  taken  by  the  respondents,  and  the  notes  of  the  new  cor- 
poration given,  in  the  same  proportions  that  the  stock  was  sub- 
scribed, to  said  coporation  of  Julius  Pratt  &  Co.  and  said  copart- 
nerships of  George  Read  &  Co.  and  Pratt  Brothers  &  Co.  All 
the  notes  so  g^ven  to  George  Read  &  Co.  and  Pratt  Brothers  & 
Co.  were  paid  at  maturity,  and  all  those  given  to  said  corporation 
of  Julius  Pratt  &  Co.  had  been  paid  at  the  time  of  the  bringing 
of  the  suit,  except  about  $36,000,  which  for  the  accommodation 
and  convenience  of  the  respondents  had  been  extended  and  al- 
lowed to  remain  overdue. 

At  the  time  of  the  organization  of  the  new  corporation  there 
was  a  general  understanding  by  the  parties  that  the  notes  should 
be  paid  at  its  convenience,  and  that  they  should  be  extended  to 
suit  its  convenience  in  the  reasonable  prosecution  of  its  business, 
and  that  the  payment  of  these  notes  to  the  holders  should  be  re- 
ceived by  them  in  lieu  of  dividends,  until  they  were  all  cancelled 
and  discharged;  but  the  petitioners,  Alexis  Pratt  and  Felix  A. 
Dennison,  were  not  cognizant  of  and  did  not  participate  in  that 
understanding,  and  it  did  not  clearly  appear  that  the  other  peti- 
tioner, Ulysses  Pratt,  did. 

At  the  time  of  the  bringing  the  petitioners'  bill,  to  wit,  on  the 
8th  of  March,  1866,  the  outstanding  indebtedness  of  the  respond- 
ents was  about  $72,000,  of  which  $30,000  was  matured  and  had 
been  extended  as  aforesaid,  and  the  respondents  had  then  on  # 
hand  in  cash  $21,000,  and  a  surplus  of  property  and  earnings  in-  .  ^  ^ 
eluding  said  cash  of  about  $130,000.  This  surplus,  aside  from 
said  $21,000  in  cash,  consisted  of  stock,  manufactured  goods,  and 
5onie  $50,000  in  paper,  taken  on  short  time  upon  the  sales  of 
nianufactured  goods  at  their  agency  in  New  York.  The  amount 
and  value  of  the  respondents'  surplus  was  arrived  at  by  an  inven- 
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tory  and  estimate  of  its  assets,  made,  so  far  as  that  portion  which 
consisted  of  manufactured  goods  was  concerned,  at  28  per  cent. 
below  the  selling  prices  in  market. 

The  building  now  in  process  of  erection  by  the  respondents  in 
Saybrook  is  designed  for  the  manufacture  of  [mnrn  hfyrbiTardn, 
a  business  incidental  to  the  manufacture  of  piano  keys,  and,  if 
carried  on  to  a  considerable  extent  by  the  respondents,  requires 
the  additional  room  and  power  and  expenditure  contemplated  in 
the  building  and  improvements  which  the  respondents  have  com- 
menced to  erect  and  make,  and  which,  with  the  machinery  and 
fixtures,  and  the  necessary  additional  outlay  in  number  and  ma- 

/  terials,  will  call  for  some  $30,000  or  $35,000. 

The  directors  of  the  corporation  at  the  time  of  its  organization 
contemplated  the  prosecution  in  some  manner  of  this  branch  of 
business,  and  the  said  Ulysses  Pratt  was  then  and  for  some  time 
thereafter  one  of  its  most  earnest  advocates;  but  the  petitioners 
have  never  been  in  favor  of  conducting  it  at  so  great  expense,  or 
so  as  to  interfere  with  the  payment  of  fair  and  reasonable  divi- 
dends ;  and  the  successful  prosecution  of  the  business  has  not  yet 
been  fully  established,  and  at  the  time  of  the  commencement  by 
the  respondents  of  said  building,  and  at  other  times  since,  the 
petitioners  have  objected  to  and  remonstrated  with  the  directors 
and  insisted  upon  having  their  share  of  the  earnings  of  the  cor- 
poration paid  to  them,  and  the  said  Alexis  Pratt  has  little  other 
means  or  source  of  income  for  the  support  of  himself  and  family, 
and  needs  whatever  justly  belongs  to  him  as  the  avails  of  his  stock 
and  interest  in  the  corporation. 
The  corporation  has  made  no  dividends  since  its  organization, 

/  except  one  of  5  per  cent,  in  July,  1865,  which  was  declared  for 
some  purpose  connected  with  the  United  States  income  tax ;  and 
at  the  same  meeting  at  which  the  dividend  was  declared,  the 
said  Ulysses  Pratt,  acting  for  himself  and  as  agent  of  the  other 
petitioners,  desired  and  moved  a  dividend  of  40  per  cent.,  which 
motion  was  rejected. 

The  business  of  the  corporation  has  from  its  organization  been 
and  still  is  very  prosperous,  but  it  has  not  cash  funds  to  pay  its 
debts,  erect  and  make  the  contemplated  buildings,  improvements 
and  expenditures,  and  pay  a  dividend;  and  if  it  assumes  or  un- 

9  dertakes  to  do  all  these  at  present,  it  must  either  borrow  money 
to  a  considerable  amount  or  force  the  sales  of  its  manufactured 
goods  at  a  loss ;  but  if  the  erection  of  the  new  building  and  the 
prosecution  of  the  piano  Jkeyrioard  business  is  abandoned,  it  can 
safely  make  a  liberal  dividend  from  its  accumulated  profits.  Its 
property  cannot  be  forced  upon  the  market  and  disposed  of 
faster  than  by  its  regular  sales  at  its  agency  in  New  York  with- 
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out  material  sacrifice,  and  the  present  tendency  in  the  prices  of  its 
goods  is  somewhat  downward,  partly  in  consequence  of  sales  at 
under  prices  made  by  Pratt,  Smith  &  Co.,  a  corporation  of  which 
the  said  Ulysses  Pratt  is  a  member  and  agent,  and  partly  from 
other  causes  connected  with  the  business  of  the  country ;  and  to 
conduct  the  business  successfully  a  large  capital  in  said  material 
and  manufactured  goods  is  necessary,  and  a  much  larger  sum 
than  $175,000  is  required,  unless  a  considerable  amount  in  sur- 
plus can  be  retained  and  employed  for  that  purpose.    The  corpo-  * 
ration  through  its  directors  has  acted  in  the  premises  without 
malice,  improper  motive  or  fraud  towards    the    petitioners    or    ^'a^^^^^^^^^ 
either  of  them,  and  in  the  management  of^  its  business  and  con-     .  ^ 
ceras  hasexercised.  what  jthey  Relieved  to  have  been  a  sound  and 

Upon  these  facts  the  case  was  reserved  for  the  advice  of  this 
court 

Dutton  and  Chadwick  for  the  petitioners. 

Doolittle  for  the  respondents. 

HiNMAN,  Ch.  J.  The  petitioners  seek  in  this  case  the  aid  of  a 
court  of  equity  to  compel  the  respondents,  a  joint-stock  corpora- 
tion, to  declare  and  pay  over  to  its  stockholders  a  reasonable  divi- 
dend out  of  its  surplus  earnings ;  and  also  to  enjoin  it  from  mak- 
ing further  expenditures  in  the  erection  of  a  large  factory  build- 
ing for  the  purpose  of  Enlarging  its  business  arid  thereby  ex- 
hausting its  surplus  funds,  to  the  injury  of  the  petitioners,  who 
are  a  minority  of  its  stockholders  opposed  to  such  enlargement. 
The  petitioners  make  in  their  petition  a  very  strong  case  for  the 
equitable  interfegence  of  the  court  in  their  behalf.  And  if  it  had 
been  sustained  by  the  facts  found  by  the  court,  we  could  have  no 
hesitation  in  granting  them  the  relief  asked  for.  Where  a  cor- 
poration is  about  to  exceed  its  powers  by  applying  its  property  to 
objects  beyond  the  autEbrity  of  its  charter,  it  is  well  settled  that  /^ 
a  court  of  equity  will  grant  relief  to  a  minority  of  its  stockholders, 
who  dissent  from  such  use  of  its.iuxids.  Hartford  &  New  Haven 
R.  R.  Co.  V.  Croswell,  5  Hill,  383 ;  Stevens  v,  Rutland  &  Burling- 
ton R.  R.  Co.,  29  Vt.  545 ;  Sears  v,  Hotchkiss,  25  Conn.  171 ; 
Scofield  V,  Eighth  School  District,  27  id.  499. 

Indeed  this  doctrine  necessarily  results  from  the  principle  which 
underlies  the  cases,  that  the  corporation  and  its  directors  are 
trustees,  and  as  such  may  be  called  into  a  court  of  chancery, 
either  for  an  account,  or  to  restrain  them  from  mismanagement 
of  the  corporate  property,  especiallv  for  a  fraudulent  misman-  ^, 
agement  of  it,  or  for  the  purpose  of  compelling  the  corporation" 
and  its  directors  to  declare  dividends  from  its  surplus  earnings, '" 
where  such  dividends  are  needlessly  and  improperly  withheld. 

90 
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Robinson  v.  Smith,  3  Paige,  222 ;  Scott  v.  Eagle  Ins.  Q>.,  7  id, 
198.  Indeed  joint-stock  companies  in  modem  times  are  nothing 
but  commercial  partnerships,  which  have  taken  the  form  of  cor- 
porations for  the  greater  facility  of  transacting  business,  and  to 
prevent  a  dissolution  of  the  concern  by  those  numerous  events 
which  are  so  liable  to  work  a  dissolution  in  a  partnership  com- 
posed of  a  great  number  of  individuals ;  and  they  must  have  ap- 
plied to  them  principles  making  them  accountable  like  all  trustees, 
or  the  grievance  would  be  intolerable,  since  otherwise  a  majority 
of  the  stockholders,  acting  through  the  directors — ^who  would  thus 
cease  to  be  in  fact  what  the  law  considers  them,  the  agents  of  the 
whole  body  of  stockholders,  and  would  become  the  private  agents 
of  the  majority — might  set  the  minority  at  defiance,  and  manage 
the  affairs  for  their  own  supposed  benefit  and  the  benefit  of  the 
majority  who  appointed  them.  The  true  doctrine  upon  this  sub- 
ject appears  to  us  to  be  very  fairly  and  correctly  stated  by  Chan- 
cellor Walworth  in  the  case  of  Scott  v.  Eagle  Ins.  Co.,  7  Paige, 
203,  where  he  says,  that  "  as  the  directors  are  bound  to  exercise 
a  proper  discretion  in  making  dividends  of  surplus  profits,  if  they 
abuse  that  power  by  dividing  the  unearned  premiums  without 
leaving  sufficient  to  satisfy  the  probable  losses,  they  may,  in  case 
.of  any  extraordinary  loss  which  is  sufficient  to  exhaust  the  whole 
capital  and  more,  make  themselves  personally  liable  to  the  credit- 
ors of  the  company.     On  the  other  hdnd,  should  they  without 

.Treasonable  cause  refuse  to  divide  what  is  actually  surplus  profits, 
the  stockholders  are  not  without  remedy,  if  they  apply  to  the 
proper  tribunal  before  the  corporation  has  become  insolvent/' 
The  surplus  of  this  corporation  over  its  nominal  capital  which 
the  petitioners  seek  to  have  divided  is  so  large,  and  bears  so  great 
a  proportion  to  the  capital,  that  we  have  felt  the  necessity  of  stat- 
ing our  views  of  the  principle  which  should  govern  in  determining 
questions  of  this  sort  the  more  distinctly,  in  order  to  prevent  the 
case  from  being  used  as  a  precedent  against  ordering  a  dividend 
to  be  made  where  there  is  confessedly  a  large  surplus  over  the 
capital  on  hand,  and  no  reason  can  be  given  for  withholding  it  from 
the  stockholders  except  the  mere  will  of  the  directors  acting  by 
the  advice  of  a  majority  of  the  stockholders.  In  cases  of  this  de- 
scription the  question  must  always  be,  where  a  surplus  is  asked 
-A^    '  ^^     to  be  divided,  and  the  directors  refuse  to  declare  a  dividend, 

7  whether  4here4s  a  reasonable  cause  for  withhftldingjt.  Now,  in 
the  first  place,  before  a  dmdendls  ordered  to  be  made  it  should 
appear  clearly  that  there  is  a  surplus  to  be  divided.  In  this  case 
the  surplus  appears  to  be  very  large  in  reference  to  the  nominal 

7 capital  of  the  company;  but  when  examined  in  reference  to  its 
actual  capital,  it  is  otherwise;  and  we  think  we  find  a  sufficient 
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reason  in  this  fact  for  not  ordering  a  dividend.  In  the  first  or- 
ganization of  the  corporation  the  sum  of  $175,000  was  named  as 
the  nominal  capital  in  the  articles  of  association.  But  it  is  evident 
from  all  the  iacts  m  the  case  that  the  actual  capital  was  much 
larger  and  consisted  of  all  the  property  purchased  of  the  individ- 
ual stockholders,  who  had  all  been  engaged  in  the  business  con- 
templated^to  be  carried  on  by  the  company,  which  was  of  the 
agreed  value  of  more  than  $400,000,  the  difference  being  made  up 
to  the  stockholders  by  the  corporation  notes,  which  were  expected 
to  be  paid,  as  they  principally  have  been,  out  of  the  subsequent 
profits  of  the  business,  and  not  by  an  immediate  sale  of  any  large 
portion  of  the  assets  thus  purchased  of  its  stockholders.  It  could 
not  have  been  the  intention  to  force  the  sale  of  this  large  amount 
of  property.  This  could  not  have  been  done  without  great  sacri- 
fice, and  if  such  had  been  the  intention  the  corporation  never 
would  have  purchased  it.  They  therefore  must  have  intended  to 
use  it  as  a  part  of  their  capital,  or  to  keep  it  on  hand  as  surplus 
until  that  part  of  it  which  consisted  of  manufactured  goods  could 
be  sold,  in  the  regular  course  of  business,  with  which  all  the  stock- 
holders were  familiar.  There  is  no  evidence  that  they  have  not 
converted  their  manufactured  goods  into  cash  as  fast  as  it  can  be 
done  in  the  successful  prosecution  of  their  business,  and  to  order 
them  to  do  it  faster  than  this  is  simply  to  order  them  to  make 
needless  sacrifices.  The  reason  for  stating  the  amount  of  their 
capital  at  so  much  less  than  it  actually  was  does  not  appear,  and 
it  is  not  very  important  that  it  should.  It  is  enough  to  say  of  it 
that  while  it  is  not  a  course  to  be  recommended  for  general  adop- 
tion, the  finding  in  this  case  is  very  full  to  the  effect  that  nothing  ^  ^^ 
improper  or  fraudulent  was  intended  by  it;  and  the  success  of  ^»  ■ 
their  business  fully  sustains  the  finding  that  the  directors  have  in  '  H 
all  their  transactions  exercised  a  sound  judgment  and  discretion.    ^* 

Again,  the  court  finds  thaf  it  Wis  "the  general  understanding  of 
the  stockholders  that  their  notes  against  the  corporation,  given 
for  the  largest  part  of  the  property  purchased  at  the  time  of  the 
organization,  as  they  should  be  paid,  should  be  regarded  and  re- 
ceived by  them  in  lieu  of  dividends,  which  implies  certainly  that 
no  dividends  should  be  declared  until  that  large  indebtedness  was 
paid;  and  this  has  not  yet  been  done,  by  some  thirty  thousand 
dollars.  But  there  was  as  much  reason  for  declaring  a  dividend 
when  the  corporation  was  first  organized  as  there  is  now,  except 
so  far  as  the  comparatively  small  sum  in  cash  on  hand  is  con- 
cerned. As  then  the  business  appears  to  have  been  honestly  and 
discreetly  managed,  and  as  it  is  found,  moreover,  that  to  conduct 
it  successfully  requires  a  much  larger  capital  than  $175,000,  unless 
a  considerable  surplus  is  retained ;  and  as  we  believe  it  to  have 
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been  the  intention  of  the  stockholders  in  the  organization  of  the 
company  to  retain  a  surplus  to  at  least  the  amount  of  its  capital 
for  that  purpose,  and  as  the  ordering  of  a  dividend  would  neces- 
sarily involve  the  sacrifice  of  a  large  amount  of  manufactured 
goods  at  a  forced  sale,  it  appears  to  us  that  it  would  be  very  in- 
equitable and  unjust  to  the  managing  majority  to  advise  the 
Superior  Court  to  order  such  a  dividend  to  be  made. 

The  remaining  question  is,  whether  the  corporation  ought  to 
be  restrained  from  erecting  their  new  factory  for  the  manufacture 
of  piano  key-boards.  The  directors  at  the  time  the  corporation 
was  organized  contemplated  the  prosecution  of  this  business.  The 
articles  of  association  state  the  purpose  of  the  organization  to  be 
to  manufacture,  sell  and  deal  in  all  kinds  of  ivory,  shell,  horn, 
bone,  rubber,  wood  and  other  combs,  and  all  kinds  of  piano  and 
melodeon  ivory,  and  other  articles  made  in  whole  or  in  part  of 
ivory,  shell,  horn,  bone,  india-rubber,  gutta-percha,  composition, 
wood  or  metal,  and  to  purchase,  etc.,  and  to  do  all  acts  connected 
with  or  incidental  to  the  said  business  or  the  prosecution  of  the 
same.  It  is  not  very  strenuously  claimed  but  that  the  manufacture 
of  piano  key-boards,  as  connected  with  the  manufacture  of  all 
kinds  of  piano  ivory,  and  especially  of  all  other  articles  made  in 
whole  or  in  part  of  ivory,  composition,  wood  or  metal,  comes 
within  the  contemplated  purpose  of  the  corporation  as  expressed 
in  the  articles.  The  question  therefore  in  this  part  of  the  case  is 
confined  merely  to  whether  the  contemplated  expenditure  for  this 
new  factory  is  so  great  as  unnecessarily  and  unreasonably  to 
'hazard  the  petitioners'  stock.  On  a  question  of  this  sort  much 
must  necessarily  be  left  to  the  discretion  of  the  managing  direc- 
tors, and  so  long  as  they  keep  within  Tlie  ubjecls  i!0iuemplated  by 
the  articles  of  association,  and-tbe«3ipciidilur(i  is  nol  unieasonable 
in  referencetD-thc  ameuni -of  their  cafiitet^-a  cdiirt  of  equity  ought 
very  seldom  to  interfere  with  them.  In  the  6fg3IIt2ation  of  these 
companies,  parties,  if  th^  see  fit  to  do  so,  can  provide  specifically 
as  to  the  business  that  shall  be  transacted,  and  if  they  omit  to  do 
this,  but  on  the  contrary  express  the  purposes  of  the  organization 
in  such  general  terms  as  to  admit  of  a  very  large  discretion  in  the 
management  of  their  business,  the  presumption  is  that  it  was  in- 
tended that  the  discretion  of  the  managers  in  this  respect  should 
be  unlimited.  There  is  nothing  in  the  articles  here  that  shows 
any  intention  to  limit  the  discretion  of  the  managers  in  respect  to 
the  particular  business  contemplated,  except  it  be  the  naming  of 
a  sum  as  the  amount  of  the  capital.  This  in  most  cases  would 
and  ought  to  be  some  guide  in  respect  to  the  amount  that  it  would 
be  reasonable  to  expend  in  permanent  fixed  property  and  machin- 
ery; but  this,  in  this  case,  appears  to  have  been  fixed  without 
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much  reference  to  the  amount  of  business  to  be  done.  We  feel 
therefore  that  it  is  impossible  for  us  to  say  that  the  expenditure  of 
some  $35,000  for  this  new  factory  is  so  clearly  extravagant  and 
disproportioned  to  the  amount  of  capital  stock  as  to  justify  the 
court  in  enjoining  against  it.  We  therefore  advise  the  Superior 
Court  to  dismiss  the  petitioners*  bill. 

In  this  opinion  the  other  judges  concurred,  except  Carpenter, 
Jm  who,  having  heard  the  case  upon  a  motion  to  dismiss  the  in- 
junction in  the  court  below,  did  not  sit. 


WHEELER  BEERS  and  Others  v.  THE  BRIDGEPORT 

SPRING  CO. 

In  the  Supreme  Court  of  Errors  of  Connecticut,  January 

Term,  1875. 

[Reported  in  42  Connecticut  Reports  17.] 

Bill  in  equity  to  compel  the  respondents,  a  joint-stock  cor- 
poration, to  pay  over  certain  dividends  claimed  to  have  been  de- 
clared by  the  directors ;  brought  to  the  Superior  Court  in  Fair- 
field County.     The  following  facts  were  found  by  the  court. 

On  the  29th  day  of  March,  1864,  the  Bridgeport  Spring  Com- 
pany was  organized  as  a  joint-stock  company,  with  a  capital 
stock  of  $20,000,  which  it  increased  in  the  manner  required  by 
law  in  November  following  to  the  sum  of  $30,000.  The  com- 
pany went  on  in  the  business  for  which  it  was  organized,  making 
earnings  and  pa3ring  dividends  as  hereinafter  stated. 

At  a  meeting  of  the  board  of  directors,  held  July  11,  1866, 
they  declared  the  first  dividend  of  the  company,  one  of  15  per 
cent,  payable  January  i,  1867.  Th^s  dividend  was  paid  when 
due. 

At  a  meeting  of  the  directors,  held  June  13,  1866,  it  was  voted 
"To  declare  a  further  dividend  of  26_per  cent.;  the  amount  to 
be  placed,  pro  rata,  to  the  credit,  on  the  books  of  the  company, 
of  each  stockholder,  and  made  payable,  without  interest,  at  such 
time  as  may.  -Ijy  the  directors  be  ordered."  At  a  meeting  held 
My  I5>  1867,  it  was  voted  "  That  the  balance  due  on  last  year's 
earnings,  26  per  cent,  dividend  declared,  be  made  payable  Janu- 
ary I,  1868,"  and  the  dividend  was  paid  at  that  time. 

At  the  same  meeting  of  the  directors  they  passed  the  follow- 
ing resolution :  "  To  declare  a  dividend  of  70  per  cent,  on  the 
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capital  stock  of  this  company;  amount  of  said  dividend  to  be 
placed,  pro  rata,  to  the  credit,  on  the  books  of  the  company,  of 
each  stockholder,  and  made  payable,  without  interest,  at  such 
time  as  may  be  directed  by  tlie  board." 

Dividends  were  afterward  declared  by  the  directors  in  the  same 
terms  as  this  last  resolution,  as  follows:  July  15,  1868,  one  of 
40  per  cent.;  July  19,  1869,  one  of  25  per  cent;  July  18,  1870, 
one  of  10  per  cent. 

During  the  same  time  the  following  dividends  were  declared  in 
cash  and  paid  by  the  corporation — ^namely,  July  15,  1868,  one 
of  15  per  cent.,  out  of  the  earnings  of  1867;  June  26,  1869,  one 
of  15  per  cent.,  also  out  of  the  earnings  of  1867;  both  which 
dividends  were  paid  out  of  the  70  per  cent,  set  apart  July  15, 
1868.  Also  July  13,  1872,  one  of  10  per  cent.,  which  was  duly 
paid;  and  July  12,  1873,  one  of  6  per  cent.,  to  be  taken  out  of 
the  70  per  cent,  before  mentioned  and  payable  on  the  xst  of  Janu- 
ary, 1874.  The  payment  of  this  last  dividend  has  been  twice 
postponed,  and  is  still  unpaid,  because  the  directors  have  not 
deemed  it  advisable  to  take  the  funds  necessary  therefor  from  the 
business. 

At  a  meeting  of  the  directors,  held  on  the  13th  day  of  July, 
1872,  the  following  resolution  was  passed: 

*' Resolved,  That  115  per  cent,  of  the  earnings  of  this  com- 
pany previous  to  July  i,  1870,  and  now  standing  credited,  pro 
rata,  to  each  stockholder,  and  subject  to  the  direction  of  the  board 
of  directors,  shall  be  taken  from  the  account  of  each  stockholder, 
pro  rata,  and  carried  to  an  account  to  be  known  as  a  surplus  fund 
account." 

And  at  a  subsequent  meeting  of  the  board,  held  on  the  i6th  day 
of  September,  1872,  the  following  resolutions  were  passed: 

"  Resolved,  That  dividends  shall  hereafter  be  made  as  soon  as 
the  money  in  the  hands  of  the  company  shall,  in  view  of  the 
needs  of  the  company,  warrant. 

''Resolved,  That  all  dividends  hereafter  made  shall  be  de- 
clared from  the  account  known  as  the  surplus  fund  account,  till 
the  full  amount  of  115  per  cent,  on  the  capital  stock  be  paid." 

The  corporation  has  made  the  profits  or  earnings  represented 
by  said  sum  of  115  per  cent,  of  its  capital,  which  has,  from  time 
to  time,  been  invested  in  improvements  upon  real  estate  and 
in  machinery,  tools,  fixtures  and  material,  in  the  opinion  of  the 
directors  advantageous  to  the  business  of  the  corporation. 

There  are  in  Bridgeport  other  corporations  organized  for  and 
carr)dng  on  the  same  business,  that  have  larger  capital  than  the 
one  in  question  and  a  very  favorable  reputation,  and  this  corpora- 
tion, in  the  opinion  of  the  directors,  has  been  better  able,  by 
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means  of  the  property  now  in  its  control,  to  successfully  compete 
with  these  corporations. 

If  the  respondents  are  compelled  to  pay,  within  a  comparatively 
short  time,  the  whole  of  the  115  per  cent,  to  the  stockholders,  the 
corporation  will  be  required  to  contract  its  business  and  encumber 
its  property  to  such  an  extent  as  would  be  seriously  injurious  to 
and  perhaps  destructive  of  its  credit  and  business. 

In  the  adoption  of  the  resolutions  of  the  board  of  directors, 
passed  at  meetings  held  on  the  13th  of  July,  1872,  and  on  the 
i6th  of  September,  1872,  the  object  was  to  keep  that  account  in 
such  form  as  would  show  to  the  stockholders  at  each  annual 
meeting  how  much  of  the  115  per  cent,  was  still  unpaid  to  the 
stockholders,  and  to  simplify  the  keeping  of  the  books. 

The  company  never  had,  since  July,  1868,  in  actual  money,  at 
any  one  time,  more  than  sufficient  to  carry  on  its  ordinary  business 
and  to  pay  the  dividends  that  have  been  ordered  paid;  and 
when  a  cash  dividend  has  been  paid,  the  company  has  found  it 
necessary  to  borrow  some  money  on  accommodation  paper  from 
the  hanks,  to  enable  it  to  meet  its  obligations  with  promptness. 

The  115  per  cent,  was,  and  has  continued  to  be,  invested,  as  its 
several  portions  were  from  time  to  time  earned,  in  real  estate,  in 
improvements  upon  such  real  estate,  in  machinery,  tools,  fixtures 
and  material  required  and  needed  in  properly  carrying  on  the 
business,  and  has  in  no  wise  been  changed  in  its  use  or  appropria- 
tion, at  the  time  of  or  since  the  adoption  of  the  resolutions  afore- 
said ;  nor  has  the  amount  been  impaired  or  lost,  but  exists  in  the 
form  of  the  investment   stated. 

The  directors  have  acted  in  good  faith  and  in  the  belief  that  the 
action  taken  by  them  was  for  the  interest  of  the  company  and  its 
stockholders. 

The  whole  number  of  shares  into  which  the  capital  stock  of 
the  company  was  divided  is  twelve  hundred,  of  which  the  peti- 
tioners owned  360  at  the  time  the  suit  was  brought.  Since  then 
Wheeler  Beers,  one  of  the  petitioners,  has  sold  his  stock,  but,  in 
making  the  sale,  he  reserved  to  himself  all  such  dividends  as  had, 
prior  to  the  bringing  of  the  suit,  been  declared  by  the  directors. 

The  vote  of  the  directors,  passed  July  15,  1867,  was  reported 
to  the  meeting  of  the  stockholders,  held  afterward  on  the  same 
day,  and  approved  by  them  by  a  formal  vote.  The  vote  of  the 
directors,  passed  at  their  meeting  held  July  13,  1872,  by  which 
they  directed  the  115  per  cent,  to  be  "  carried  to  an  account  to  be 
known  as  ^  <;iirp1i|s  fund  a^rouTit/'  was  passed  without  the  knowl- 
edge of  those  of  the  stockholders  who  were  not  included  among 
the  directors,  and  without  the  knowledge  of  any  of  the  petitioners. 

The  entire  earnings  of  the  company,  unexpended  in  dividends 
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actually  paid  over,  and  existing  at  their  statement  in  July,  1872, 
was  about  131  per  cent,  of  the  capital  stock,  and  at  the  state- 
ment in  July,  1873,  155  per  cent,  of  such  capital;  all  of  which 
earnings  were  invested  in  real  estate,  improvements  thereon,  tools, 
fixtures,  material,  and  accounts  and  cash,  the  item  of  cash  then 
on  hand  amounting  to  the  sum  of  $718.11. 

The  petitioners,  prior  to  the  bringing  of  the  petition,  caused  to 
be  delivered  to  the  president  and  directors  of  the  company  the 
following  request  in  writing,  which  was  signed  by  all  the  petition- 
ers by  their  attorney: 

"  Bridgeport,  February  17,  1873.  To  the  President  and  Di- 
rectors of  the  Bridgeport  Spring  Co. :  Gentlemen — ^The  under- 
signed, stockholders  of  said  company,  hereby  request  you  to  re- 
store  to  the  stockholders  thereof  the  earnings  of  said  compwiny 
with  which  said  stockholders  had  been  credited  previous  to  July 
I,  1870,  amounting  to  115  per  cent,  of  the  capital  stock,  and 
which  had  been  declared  as  dividends  to  the  said  stockholders 
before  that  time,  and  taken  from  them  by  a  resolution  of  said 
directors,  passed  July  13,  1872,  and  to  the  condition  they  were 
in  prior  to  the  passage  of  said  resolution.  They  also  request  you, 
without  delay,  to  pay  over  to  them  their  respective  shares  of  said 
earnings  as  dividends  before  declared  to  them." 

Upon  these  facts  the  case  was  reserved  for  the  advice  of  this 
court. 

Sturges  and  C  Stoddard  for  the  petitioners. 

Seeley  for  the  respondents. 

Pardee,  J.     When  the  defendant  corporation,  by  the   legal 

votes  of  its  directors,  declared  the  dividends  in  question  from 

profits  theretofore  earned  and  received,  made  the  same  payable 

without  interest  at  such  time  as  might  be  directed  by  the  board, 

.   and  ordered  the  amount  to  be  placed,  pro  rata,  to  the  credit  of  the 

'  stockholders  upon  its  books,  the  share  of  each  stockholder  in  the 

several  amounts  were  thereby  severed  from  the  common  funds  of 

•  /he  corporation  and  became  his  individual  property.    Thenceforth 

/the  company  owed  him  a  debt,  payment  of  which  at  a  proper 

I  time  hie  riirght  demand,  and  upon  refusal,  enforce  by  the  aid  of  a 

>^ourt  of  equity.     King  v.  Paterson  &  Hudson  River  R.  R.  Co., 

29  N.  J.  Law,  504;  Redfield  on  Railways,   ist  ed.,  240,   597: 

Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  Ch.  R.  657.    The  prov^iso 

as  to  the  time  of  payment  does  not  absolve  the  company  from  all 

obligation  to  him;  there  remain  all  the  essential  elements  of  a 

debt,  certain  in  amount,  and  certain  to  be  paid  upon  a  day  not  yet 

I  appointed,  but  which  it  is  the  duty  of  the  debtor  at  some  time  to 

/  name.    The  legal  effect  of  the  vote  is  that  the  debt  is  to  be  paid 

v,  within  a  reasonable  time.     The  corporation,  having  declared  that 
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it  had  received  for  and  owed  to  each  stockholder  a  certain  sum  of 
money,  and  having  set  the  same  apart  from  its  own  funds  for  his 
sole  and  separate  use,  cannot  thereafter  nullify  its  votes  or  repu- 
diate its  obligations  by  declining  to  pay  the  dividend  or  to  name 
any  time  when  it  would  pay  it. 

The  interests  of  each  stockholder,  so  far  forth  as  the  share  of  I 
the  profits  set  to  him  as  a  dividend  is  concerned,  become  not  only 
several  and  distinct  from,  but  positively  adverse  to,  those  of 
every  other  stockholder  and  of  the  corporation  itself,  and  the 
directors  cease  to  represent  him  in  relation  thereto  and  cannot 
dispose  of  or  deal  with  the  same  in  any  manner  without  his  au- 
thority or  consent.  As  between  the  corporation  and  the  petition-  ' 
ing  shareholders,  therefore,  the  vote  of  July  13,  1872,  could  in  no 
manner  affect  their  right  to  dividends  theretofore  declared  and 
placed  to  their  credit,  unless  they  gave  actual  or  constructive  as- 
sent thereto.  As  the  result  of  the  vote,  that  which  previously 
stood  upon  the  books  of  the  corporation  as  a  debt  due  from  it  to 
the  stockholders,  assumed  the  form  of  an  addition  to  its  surplus 
fund.  An  intending  purchaser  of  stock  who  should  examine 
these  books  for  the  purpose  of  learning  the  financial  condition  of 
the  company  might  be  misled  as  to  the  amount  of  its  assets  and 
consequently  as  to  the  value  of  its  shares,  and  each  stockholder 
who  assents  to  this  change  in  the  statement  of  the  corporation 
accounts  in  reference  to  himself,  might  under  certain  circum- 
stances be  estopped  from  asserting  his  right  to  any  portion  of  the 
surplus  fund  as  a  dividend  declared. 

The  finding  of  the  court  is,  that  if  the  corporation  is  compelled 
to  pay,  within  a  comparatively  short  time,  the  whole  amount  of 
unpaid  dividends,  it  will  be  required  to  contract  its  business  and 
encumber  its  property  to  such  an  extent  as  would  seriously  in- 
jure, and  perhaps  destroy,  its  credit  and  business.  While  there 
is  not  sufficient  force  in  this  fact  to  induce  us  to  deny  all  relief  to 
the  petitioning  minority  of  shareholders,  it  requires  us  to  be  cau- 
tious as  to  the  manner  in  which  relief  shall  be  granted.  We  must 
keep  in  mind  the  financial  condition  of  the  company  at  the  time 
of  declaration  of  the  dividends  and  the  language  of  the  votes  re- 
specting the  payment  thereof. 

These  dividends  are  based  upon  profits  actually  earned  and  re- 
ceived ;  these  profits  came  from  time  to  time  into  the  treasury  of 
the  corporation  in  the  form  of  money ;  this  money  has  been  ex- 
pended for  such  purchases  of  additional  real  estate,  machinery 
and  materials,  as  in  the  judgment  of  the  directors  would  promote 
the  best  interests  of  the  company ;  and  in  that  form  of  invest- 
tnent  these^profitSL  now  exis^.  The  directors  in  the  exercise  of 
their  discretion  made  an  estimate  as  to  the  amount  of  the  surplus 
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profits  of  the  corporation,  looking  at  the  assets  as  they  actually 
existed,  and  upon  a  balance  thus  drawn  declared,  as  they  had  a 
right  to  do,  the  dividends  in  question. 

In  Scott  V.  Eagle  Fire  Ins.  Co.,  7  Paige,  203,  Chancellor  Wal- 
worth says  that  if  directors,  "without  reasonable  cause,  refuse  to 
divide  what  is  actually  surplus  profits,  the  stockholders  are  not 
without  remedy  if  they  apply  to  the  proper  tribunal  before  the 
corporation  has  become  insolvent."  In  Pratt  v,  Pratt  and  Others, 
33  Conn.  456,  our  own  court  said  that  joint-stock  companies 
**  must  have  applied  to  them  principles  making  them  account- 
able like  all  trustees,  or  the  grievance  would  be  intolerable,  since 
otherwise  a  majority  of  the  stockholders,  acting  through  the 
directors — who  would  thus  cease  to  be  in  fact  what  the  law  con- 
siders them,  the  agents  of  the  whole  body  of  stockholders,  and 
would  become  the  private  agents  of  the  majority — ^might  set  the 
minority  at  defiance  and  manage  the  affairs  for  their  own  sup- 
posed benefit  and  the  benefit  of  the  majority  who  appointed 
them." 

Therefore,  as  there  can  be  such  a  condition  of  things  as  will 
justify  a  court  of  equity  in  compelling  directors  to  declare  a 
dividend  contrary  to  their  judgment,  of  course  circumstances  may 
justify  the  court  in  compelling  them  to  pay  dividends  which  they 
have  voluntarily  declared. 

One  of  the  dividends  in  question  was  declared  and  credited  to 
the  stockholders  more  than  seven  years  since,  another  more  than 
six,  a  third  more  than  five,  the  rust  of  interest  meanwhile  con- 
suming them ;  and  yet  the  respondent  majority  still  refuses  to  in- 
dicate any  time  of  payment  even  in  the  distant  future,  practically 
claiming  the  right  to  retain  them  as  long  as  they  can  profitably 
use  borrowed  money  for  which  they  pay  no  interest.  In  this 
they  have  failed  to  meet  the  reasonable  expectations,  or  recognize 
the  equitable  rights  of  the  minority. 

By  a  usage  or  custom  which  is  as  well  established  as  if  it  stood 
upon  legislative  enactment,  corporations  steadily  earning  profits 
are  expected  to  divide  a  portion  of  the  same.  Most  of  them  make 
a  division  at  least  annually.  A  division  declared  imports  pay- 
nientJjiereDl_within  a  reasonable  tipie.  Indeed,  in  the  mind  of 
the  purchaser  of  shares,  investment  and  dividends  are  as  closely 
associated  as  are  seed  time  and  harvest  in  the  thoughts  of  the 
husbandman.  And  this  unwritten  law  of  the  commercial  world 
influences  us  somewhat  in  the  determination  of  the  case  at  bar. 

One  of  the  petitioners  has  sold  his  stock,  reserving  the  declared 
dividends,  and  has  no  further  or  other  interest  in  the  prosperity  or 
even  existence  of  the  corporation. 

We   think   that   the   majority   cannot    equitably    compel    the 
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minority  to  loan  money  to  the  corporation  without  interest  in  the 
form  of  dividends  declared  and  withheld,  beyond  the  earliest 
time  when  they  can  be  paid  without  serious  injury  to  the  com- 
pany. And  in  saying  this  we  are  not  unmindful  of  the  fact  that 
during  the  time  these  dividends  have  been  retained  the  directors 
have  declared  and  paid  to  such  persons  as  have  continued  to  be 
shareholders,  other  dividends  from  their  profits  to  a  percentage 
larger  than  the  ordinary  rate  of  interest  upon  money  loaned. 
This  indeed  indicates  successful  management  thus  far.  This 
success,  however,  should  not  cause  us  to  overlook  the  rights  of 
the  stockholders  in  reference  to  other  dividends  declared  and  un- 
paid. They  have  thus  long  borne  the  risks  attendant  upon  the 
business ;  they  are  entitled  to  reap  the  profits. 

But  the  finding  does  not  present  the  details  of  the  present  in- 
vestments of  the  corporation  with  sufficient  particularity  to  enable 
this  court  safely  to  name  a  day  for  the  payment  of  the  declared 
dividends  to  the  petitioning  stockholders.  We  therefore  advise 
the  Superior  Court  to  ascertain,  upon  further  hearing  to  be  had 
for  that  purpose,  at  what  time  or  times  the  same  can  be  paid  with- 
out  serious  injury  to  the  corporation,  and  to  decree  accordingly. 
Wealso  advise  the  Superior  Court  to  decree  that  the  corporation 
shall,  by  its  duly  authorized  agents,  restore  the  dividends  so  de- 
clared by  its  directors  and  received  by  it  from  the  credit  of  the 
stockholders,  to  the  condition  they  were  in  when  credited  to  the 
stockholders  prior  to  the  vote  of  July  13,  1872. 

In  this  opinion  the  other  judges  concurred. 


.  -     ' 


tr" 


cy     [y   ^  c'^    r^ 


0"  .■^"   •■  ^^ 


i- 


y 


V  V.>  ^       '    / 


^        r       ^'\.  ^  CHAPTER  VIII.  ,  •    y 

^       /"^  CORPORATE  MEETINGS. 


'/ 


Section  I. — Place  of  Meeting.      ^ 


V3 


"^ 


i'  y 


GRAHAM  AND  Another  v.  BOSTON,  HARTFORD  &  ERIE 

RAILROAD  CO.  and  Others. 

In  the  Supreme  Court  of  the  United  States,  May  io,  1886. 

[Reported  in  118  United  States  Reports  161.] 

Bill  in  equity.    The  case  is  stated  in  the  opinion  of  the  court 

Eugene  M,  Johnson  and  Benjamin  F,  Butler  (R,  A.  Pry  or  and 
C.  F,  Beach,  Jr.,  were  with  them)  for  appellants. 

Charles  M,  Reed  for  Healey,  appellee. 

C.  S.  Bradley  and  /.  C.  Gray  for  appellees  Bradley,  Chapman 
and  Barnard. 

William  G.  Russell  and  William  Caleb  Loring  for  the  New 
York  &  New  England  Railroad  Co.,  and  Hart  and  Clark,  ap- 
pellees. 

Blatchford,  J.,  delivered  the  opinion  of  the  court.* 

This  is  a  bill  in  equity,  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  on  the  8th  of  July,  1880, 
by  William  F.  Graham,  a^^lien,  the  owner  of  five  hundred  shares 
of  the  capital  stock  of  the  Boston,  Hartford  &  Erie  Railroad  Co., 
on  behalf  not  only  of  himself,  but  of  every  stockholder  and  cred- 
itor of  the  company  who  may  join  in  the  suit  and  contribute  to 
its  expense,  to  set  aside  as  invalid  a  mortgage  given  by  the  com- 
pany, dated  March  19,  1866,  covering  its  railroad,  franchises  and 
property,  existing  and  future,  to  Robert  H.  Berdell,  Dudley  S. 
Gregory,  and  John  C.  Bancroft  Davis,  as  trustees,  to  secure  the 
payment  of  an  issue  of  bonds  of  the  company  to  the  amount  of 
$20,000,000.  The  defendants  are  that  company  and  its  assignees 
in  bankruptcy;  the  New  York  &  New  England  Railroad  Co., 
which  is  in  possession  of  and  operating  the  railroad ;  certain  per- 
sons now  living,  and  the  personal  representatives  of  others  now 

*  The  opinion  is  given  in  part  only. — Ed. 
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deceased,  who  have,  at  different  times,  acted  as  trustees  under 
the  mortgage ;  the  treasurer  and  receiver  general  of  the  common- 
wealth of  Massachusetts ;  George  Ellis,  Frederick  A.  Lane,  and 
William  C.  Eayrs.     .     .     . 

The  first  ground  alleged  in  the  bill  for  declaring  the  mortgage 
invalid  is  that  it  was  authorized  and  made  at  a  meeting  of  the  h  i 
shareholders  of  the  company. held  in  the  city  of  New  York;  that     ,  -,^ 
it  was  not^  corporation— cif^  New  York,  but  was  a  corpora-      1 
tion  of  ConnectlcOir  MassacHii^etts,^  and   Rhode   Island ;   and 
that,  therefore,  the  meeting  was  illegal  and  the  mortgage  void. 
The  Circuit  Court  held  that  the  corporation  was  a  New  YorlJv 
corporation;  that  the  meeting  was  lawfully  held;  and  that  its!    j 
proceedings  were  valid  and  binding  on  the  company.     .     .     .  ^ 

On  the  25th  of  April,  1864,  an  act  had  been  passed  by  the  legis- 
lature of  New  York,  Laws  of  New  York,  1864,  c.  385,  p.  884,  y  ^  ^^ 
entitled  "  An  Act  to  consolidate  the  Boston,  Hartford  &  Erie,  the 
Boston,  Hartford  &  Erie  Extension,  and  the  Boston,  Hartford  &  j 
Erie  Ferry  Extension  Railroad  Companies."  It  provided  as  fol- 
lows: "The  Boston,  Hartford  &  Erie  Extension  Railroad  Co. 
and  the  Boston,  Hartford  &  Erie  Ferry  Extension  Railroad  Co. 
may  both,  or  either,  sell  and  convey  to  the  Boston,  Hartford  & 
Erie  Railroad  Co.  the  franchise  and  property  of  said  several  cor- 
porations, upon  such  terms  as  may  be  mutually  agreed  upon ;  and 
whenever  certificates,  under  oath,  of  said  Boston,  Hartford  & 
Erie  Railroad  Co.,  and  a  like  certificate,  under  oath,  of  the  other 
contracting  corporation,  shall  be  lodged  in  the  office  of  the  Secre- 
tary of  State,  showing  such  sale  and  conveyance,  and  containing 
a  full  description  of  the  rights  and  property  conveyed,  then,  and 
in  such  case,  such  sale  and  conveyance  shall  be  effectual  in  law 
to  pass  title  to  the  franchise  and  property  sold,  conveyed,  and 
described  in  such  certificate,  without  other  or  further  registry  of 
the  instrument  of  conveyance.  And  on  the  leaving  of  such  cer- 
tificate as  above  provided,  the  Secretary  of  State  shall  file  and 
record  the  same,  and  said  Boston,  Hartford  &  Erie  Railroad  Co. 
shall  become  possessed  of  the  rights  of  charter  and  property  sold, 
conveyed,  and  described  in  said  certificates,  and  may  have,  hold, 
and  use  the  same  in  their  own  name  and  right,  as  a  portion  of 
their  railway  line  and  property,  and  have  all  the  rights  the  cor- 
poration making  sale  and  convey anoT  had  atTRe  time  of  sucli 
conveyance,  to  construct  smd  operate  a  railway  within  the  terminal 
points  desigftsttetflrTthe  charter  of  the  company  making  the  con- 
veyancer and  subject  to  the  laws  of  this  State,  passed,  or  that  may 
be  passed,  concerning  railroad  corporations." 

This  act^professes;  in  its  title,  to  be  an  act  to  consolidate  the 
three  companies.    It  authorizes  the  sale  to  the  Boston,  Hartford 
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&  Erie  Co.  of  the  franchises  and  property  of  the  other  two  cor- 
porations (which  were  New  York  corporations),  and  provides 
that  such  sale  shall  pass  the  title  to  such  franchises  and  property, 
and  that  the  purchasing  company  shall  thereby  "  become  pos- 
sessed of  the  rights  of  charter  and  property  sold,"  and  thereafter 
have,  hold,  and  use  the  same  in  its  "  own  name  and  right." 

As  a  purchaser  of  what  this  act  authorized  to  be  sold  to  it,  .the 
company  purchasing  became  a  New  York  corporation  by  its  then 
existing  name.  The  case  is  directly  within  the  ruling  of  this  court 
in  Clark  v.  Barnard,  108  U.  S.  436,  448.  There  this  same  com- 
pany had,  as  a  Connecticut  corporation,  purchased  the  franchises 
and  railroad  of  the  Hartford,  Providence  &  Fishkill  Railroad  Co., 
a  consolidated  corporation  under  the  laws  of  Connecticut  and 
Rhode  Island.  Afterward  the  legislature  of  Rhode  Island  ratified 
the  sale,  so  far  as  the  railroad  was  situated  in  Rhode  Island,  by 
an  act  which  proceeded  to  declare  that  the  "  said  Boston,  Hartford 
&  ErieJRailrosid  Co.,  by  that  name,  shall  and  may  have,  use,  exer- 
cise and  enjoy  all  the  rights,  privileges  and  powers  heretofore 
granted  and  belonging  to  said  Hartford,  Providence  &  Fishkill 
Railroad  Co.,  and  be  subject  to  all  the  duties  and  liabilities  im- 
posed upon  the  same  by  its  charter  and  the  general  laws  of  this 
State."  On  this  state  of  facts  this  court  said : "  The  Hartford, 
Providence  &  Fishkill  Railroad  Co.  was,  without  question,  so  far 
as  it  owned  and  operated  a  railroad  within  the  State  ofRh^cul^  Isl- 
and, a  corporation  in  and  of  that  State ;  and  the  Boston,  Hartford 
&  Erie  Railroad  Co.  became  its  legal  successor  in  that. State,  as 
owner  of  its  property,  and  exercising  its  franchises  therein,  and 
became,  therefore,  in  respect  to  its  railroad  in  Rhode  Island,  a 
corporation  inland  of  that  State ;  "  and  the  case  of  Railroad  Co.  v. 
Harris,  12  Wall.  65,  82,  and  other  cases  in  this  court,  were  cited 
to  the  effect  that  one  State  may  make  a  corporation  of  another 
State,  as  there  organized  and  conducted,  axorporatioa-^f  its.own, 
quoad  any  property  within  its  territorial  jurisdiction. 

That  this  statute  of  New  York  was  acted  upon  and  availed  of 
by  the  Boston,  Hartford  &  Erie  Co.  sufficiently  appears  from  the 
bill.  It  is  not  pretended  there  was  any  other  charter  to  the  com- 
pany from  the  State  of  New  York  when  the  mortgage  was  made. 
The  ratification  of  the  mortgage  by  the  legislature  of  New  York, 
hereafter  mentioned;  the  recording  of  the  mortgage  and  of  the 
resignations  and  appointments  of  trustees,  in  counties  in  New- 
York;  and  the  recognition,  by  a  statute  of  New  York,  passed 
May  21,  1873,  Laws  of  New  York,  c.  550,  p.  861,  of  the  New 
York  &  New  England  Co.  as  the  successor,  as  a  corporation, 
through  the  mortgage,  of  the  mortgagor  company,  sufficiently 
«-.how  that  the  New  York  interest  came  through  the  New  York 
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act  of  April  25,  1864.    See,  also,  In  re  Boston,  Hartford  &  Erie 
R.  R.  Co.,  9  Blatchford,  409, 415. 

That  a  meeting  in  one  of  several  States  of  the  stockholders  of 
a  corporation  chartered  by  all  those  States  is  valid  in  respect  to 
the  property  of  the  corporation  in  all  of  thepi,  without  the  neces- 
sity of  a  repetition  of  the  meeting  in  any  other  of  those  States,  is, 
we  thinky  a  sound  proposition.  Whether  it  be  true  or  not  that 
proceedings  of  persons  professing  to  act  as  corporators,  when 
assembled  without  the  bounds  of  the  sovereignty  granting  the 
charter,  are  void,  Miller  v.  Ewer,  27  Maine,  509,  there  is  no  prin-  > 
ciple  which  requires  that  the  corporators  of  this  consolidated  cor- 
poration should  meet  in  more"tIian~Dne  of  the  States  in  which  it  / 
has  a  domicil,  in  order  to  the  validity  of  a  corporate  act.  ^ 

It  appears  by  the  bill  that  the  mortgagor  corporatiofl  was  char- 
tered by  its  name,  by  the  leg^slature^of  Connecticut,  at  its  May 
session,  1863;  that  thereafteracJTwere  passed  by  the  legislatures 
of  Massachusetts  and  Rhode  Island  making  it  a  corporation  of 
those  States ;  that  in  August,"  1863,  the  Southern  Midland  Rail- 
roadn[!Sri  having  previously  acquired  all  the  franchises  and 
property  of  the  Boston  &  New  York  Central  Railroa.d  Co.,  a 
coqwration  chartered  under  the  laws  of  Massachusetts,  Connecti- 
cut, and  New  York,  conveyed  all  its  franchises  and  property  to 
the  Boston^_Hartford  &  Erie  Co-.;  ^nd  that  in  November,  1863, 
the  latter  companyT  undeF  aiithority  contained  in  acts  of  the 
legislatures  of  all  four  of  the  States,  acquired  the  franchises  and 
property  of  the  Hartford,  Providence  &  Fishkill  Railroad  Co., 
a  corporation  created  under  the  laws  of  New  York,  Rhode  Island, 
and  Connecticut. 

The  Boston,  Hartford  &  Erie  Co.,  therefore,  though  made  up 
of  distinct^coq}Qiations,  chartered  by  the  legislatures  of  different 
StatesTfiad  a  capital  stock  which  was  a  unit,  and  only  one  set  of 
shareholders,  who  had  an  interest,  by  virtue  of  their  ownership 
of  shares  of  such  stock,  in  all  of  its  property  everywhere.    In  its 
organization  and  action,  and  the  practical  management  of  its 
property,  it  was  one  corporation,  having  one  board  of  directors, 
though,  in  its  relation  to  any  State,  it  was  a  separate  corporation, 
governed  by  the  laws  of  that  State  as  to  its  property  therein.    It,^ 
therefore,  had  a  domicil  in  each  State,  and  the  corporators  or  / 
sharehdders. could,  in  the  absence  of  any  statutory  provision  to 
the  contrary,  hold  meetings  and  transact  corporate  business  in 
any  one-Statej  so  aslo.bind  the  corporation  in  respect  to  its  prop- 
ertj_eyerywhere.    Bridge  Co.  v,  Mayer,  31  Ohio  St.  317;  Pierce  i 
on  Railroads,  20. 

In  addition  to  this,  the  legislatures  of  Rhode  Island,  New  York, 
Massachusetts,  and  Connecticut,  by  acts  passed  after  the  mort- 
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gage  was  made,  expressly  ratified  and  confirmed  the  proceedings 
of  the  company  in  making  it,  each  act  being  sutj^tantially  in  these 
words :  "  The  proceedings  of  the  Boston,  Hartford  &  Erie  Rail- 
road Co.,  whereby,  by  indenture  dated  March  nineteenth,  eighteen 
hundred  and  sixty-six,  they  conveyed  their  railroad  and  property 
in  mortgage  to  Robert  H.  Berdell,  Dudley  S.  Gregor\%  and  John 
C.  Bancroft  Davis,  trustees  of  the  bondholders  in  said  mortgage 
mentioned,  to  secure  the  holders  of  said  bonds  the  payment  of  the 
same,  are  hereby  ratified  and  confirmed."  Private  Acts  of  Rhode 
Island,  January  Session,  1866,  p.  294;  Laws  of  New  York,  1866, 
c.  789;  Laws  of  Massachusetts,  1866,  c.  142;  Private  Acts  of 
Connecticut,  May  Session,  1866,  p.  169.  These  acts  ratified  "  the 
proceedings  "  of  the-  company  whereby  the  mortgage  was  made. 
As  the  mortgage  states  on  its  face  that  the  meeting  of  the  share- 
holders at  which  they  voted  to  authorize  the  directots  to  apply  for 
legislative  authority  to  make  the  mortgage  w^s  "  duly  and  law- 
fully called  and  held  at  the  city  of  New  York,"  the  holding  of  the 
meeting  there  was  ratified  as  part  of  the  proceedings. 
"  The  irregularity,  if  any,  was  one  which  the  legislatures  of  the 
four  States  could  rectify,  as  they  did,  because  all  of  them,  acting 
together  for  the  one  purpose,  could  have  authorized  in  advance 
the  holding  of  the  meeting  at  New  York.  Grenada  Co.  v,  Brog- 
den,  112  U.  S.  261;  Anderson  v.  Santa  Anna,  116  U.  S.  356; 
Shaw  V.  Norfolk  R.  R.  Co.,  5  Gray,  162 ;  Howe  z\  Freeman,  14 
Gray,  566.    .    .    . 

Gray,  J.,  took  no  part  in  the  decision  of  this  case. 

Decree  affirmed. 


Section  IL — Method  of  Voting. 

JOHN  TAYLOR  and  Others  v,  GEORGE  GRISWOLD  and 

Others. 

In  the  Supreme  Court  of  Judicature  of  New  Jersey,  Febru- 
ary Term,  1834. 

[Reported  in  14  New  Jersey  Law   Reports  222.] 

This  was  an  application  to  set  aside  an  election  held  for  direct- 
ors of  the  Passaic  &  Hackensack  Bridge  Co.  Depositions  taken 
by  both  parties  were  read  on  the  argument,  which  took  place  at 
the  last  November  term. 

JV,  Pennington  and  Vanarsdale  argued  for  the  applicants. 

Dodd  and  Wall  contra. 
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The  opinion  of  the  court  was  delivered  at  this  term. 

HoRNBLOWER,  Ch.  J.  This  a  proceeding  under  the  fourth 
section  of  the  act  to  prevent  fraudulent  elections  by  incorporated 
companies,  etc.,  passed  the  8th  of  December,  1825.  On  the  3d 
day  of  August  last  an  election  was  held  for  directors,  etc.,  of  the 
Passaic  &  Hackensack  Bridge  Co.,  which  resulted  in  the  choice 
of  George  Griswold  and  others.  An  application  is  now  made  by 
John  Taylor  anS^hers  to  set  aside  that  election  on  three  distinct 
groSSSTBamely : 

1.  That  notice  of  the  time  and  place  of  election  was  not  given 
according  to  law.* 

2.  That  the  inspectors  acted  contrary  to  law  in  rejecting  the 
votes  that  were  offered  by  proxies ;  and 

3.  That  the  inspectors  gilso  erred  in  allowing  to  each  stock- 
holder but  one  vote,  instead  of  a  vote  for  each  share  owned  by 
him. 

Each  of  these  objections  will  be  considered  in  the  order  above 
stated.   .    .    . 

2.  Did  the  inspectors  of  the  election  act  contrary  to  law  in  re- 
jecting the  proxies? 

If  corporations  have  a  right  to  dispense  with  the  personal  at- 
tendance of  their  members,  to  conduct  their  affairs,  and  decide 
their  elections  by  the  instrumentality  of  proxies  or  attornies,  we 
must  find  it  in  the  elementary  principles  of  the  institution ;  in  the 
nature,  design,  and  fundamental  constitutions  of  corporations ;  or 
in  some  new  and  positive  enactment  or  grant  of  the  creating 
power.  In  other  words,  we  must  find  such  authority  among  the 
incidental  rights  and  attributes  of  all  corporate  bodies,  or  in  some 
special  power  granted  by  the  Government  to  the  particular  cor- 
poration in  question. 

The  right  of  voting  by  proxy,  in  this  case,  is  claimed  by  the 
applicants,  first,  upon  general  principles;  and  secondly,  upon  the 
ground  of  an  existing  by-law,  or  the  usage  and  practice  of  the 
company. 

I.  The  first  inquiry,  then,  is  whether,  upon  general  and  com- 
mon-law principles,  the  members  of  any  corporation  have  a  right, 
as  a  matter  of  course,  to  be  represented,  and  to  vote  by  proxy  ? 
This  question  must  be  answered  in  the  negative.  It  is  clear  that 
when  the  charter  is  silent,  and  no  by-laws  have  yet  been  passed 
regulating  the  mode  of  election  and  of  voting  upon  other  ques- 
tions that  may  arise  in  conducting  the  ordinary  and  appropriate 
business  of  the  corporation,  the  corporators,  when  lawfully  as- 
sembled, must  be  governed  by  the  same  rules  and  principles  that 

*  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — 
-Ed. 
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(^  prevail  in  all  primary  assemblies.    That  is,  until  a  different  rule 

has  been  established  by  some  competent  authority,  every  question 
must  be  decided  and  every  election  determined  by  the  majority; 
or,  in  other  words,  by  the  major  part,  numerically,  of  those  who 
are  personally  present,  and  voting.  To  illustrate  my  meaning, 
let  it  be  supposed  that  the  charter  expressly  authorizes  the  com- 
pany to  determine  whether  the  members  of  it  shall  be  permitted 
to  vote  by  proxy  or  not.  At  the  very  first  meeting  of  the  company 
the  question  is  proposed.  How  shall  members  vote  on  this  ques- 
tion? In  person  or  by  proxy?  Certainly  not  by  proxy;  for  that 
would  be  to  admit  proxies  before  there  is  any  law  to  authorize 
their  admission.  This  primary  vote  must  then  be  given  and  de- 
termined by  the  majority  of  the  corporators  present  and  voting 
in  person.  Angell  and  Ames  on  Corporations,  67;  Rex  v.  Fox- 
croft,  2  Burr.  R.  1017;  2  Kent's  Com.,  ist  ed.,  236;  Phillips  v. 
Wickham,  i  Paige's  C.  R.  598.  And  to  these  authorities  may  be 
added  The  State  v.  Tudor,  5  Day's  Rep.  329 ;  for  the  court  in  that 
case  fully  admit  the  general  rule  as  above  stated.^ 

2.  But,  secondly,  the  right  of  voting  by  proxy  in  this  case  is 
claimed  under  existing  by-laws,  or  the  usage  and  practice  of  the 
company.     The  validity  of  this  claim  depends  upon  the  answer 

*  It  seems  to  me  perfectly  clear  that  the  proxies  in  question  ought  to  have 
been  rejected.  None  of  them  was  attested,  and  by  the  articles  of  associa- 
tion there  is  an  express  provision  that  the  proxies  shall  be  attested  by  one 
or  more  witness  or  witnesses.  It  has  been  argued  at  length  by  Mr.  Ben- 
jamin that  the  provisions  in  the  articles  of  association  were  directory 
merely,  and  might  be  passed  over  without  vitiating  the  proxy,  a  proposition 
V.  which,  carried  out  to  its  logical  results,  would,  I  think,  have  some  startling 
(  ^  -  effects  on  the  conduct  of  the  business  of  companies.    The  first  observation 

-').  which  occurs  to  me  is  this,  that  there  is  no  common-law  right  on  the  part 

")  ,'  . '  ~  of  a  member  of  a  corporation  to  vote  by 'piuxy. — We  "know,  of  course,  that 

*j  ^^  in  many  cases  aTMt»  «iay  do  through  atidlher  person  what  he  may  lawfully 

^  *     »    »         do  himself.    That  rule  does  not  carry  one  very  far,  because  when  examined 
.  ^      (P  it  will  be  found  simply  to  amount  to  this,  that  a  man  may  do  for  another 

^^         ^  ^       person  all  acts  such  as  in  their  nature  can  properly  be  and  are  intended  to 
«.  *^        '  /,  be  done  by  a  delegate,  so  that  it  amounts  to  very  little  more  than  an  iden- 

^  "   '  tical  proposition.    But  when  persons  agree  to  act  together  in  the  conduct 

■^*  *^->  of  a  business,  the  way  in  which  that  business  is  to  be  carried  on  must 
depend  in  each  case  on  the  contxact^express  or  implied,  which  exists  be- 
tween them  as -to  the  way  of  carrying  it  on'  Now,  in  the  first  place,  at 
common  law  a  proxy  could  riot  be  used  by  a  member  of  a  corporation 
unless  there  was  some  specific  provision  which  enabled  him  to  do  so.  When 
you  come  to  statutory  corporations  you  mustjook  atthe  statu^e^itself.  and 
the  rules  which  are  created  under  it,  to  see  wFetheTlfls  the  Intention  of 
the  statute  or  the  rules  "that  a  proxy  shoiild  be  usedr  and,  if  so,  in  what 
form  it  should  be  used.  We  find  it  presewbed-that  it  is  to  be  an  instrument 
in  writing  attested  by  one  or  more  witness  or  witnesses.  The  proxies  ob- 
jected  to  were  in  writing,  but  were  not  attested,  and  that  being  so  I  do  not 
see  how  they  can  be  proxies  at  all  within  the  articles  of  association. — 
Bowen,  L.  J.,  Harben  v.  Phillips,  L.  R.,  23  Ch.  Div.  14,  35-36.— Ed. 
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which  must  be  given  to  another  question,  namely,  Whether  this 
corporation,  either  incidentally  or  by  virtue  of  anything  contained 
in  the  charter,  has  a  right  to  makc^uch  a  by-law  or  to  adopt  such 
usage?  Let  us  then  inquire,  first,  is  the  right  to  make  such  a 
by-taw  one  of  the  natural  and  incidentaLpqwers  of  a  corporation? 
When  the  Crown  creates  a  corporation  it  grants  to  it,  by  impliga- 
lion,  all  powers  that  are  necessary  for  carrying  into  effect  the 
object  for  which  it  was  created.  This  is  according  to  the  legal 
principle  expressed  in  the  maxim,  "  Qui  concedit  aliquid  con- 
cedere  vidctur  et  id,  sine  quo  res  ipsa  esse  non  potest.'*  11  Co.  52. 
It  is  therefore  incidental  to  every  corporation  to  have  the  power  / 
of  making  by-laws,  regulations  and  ordinances,^  relative  to  the/ 
purposes  for  which  it  was  instituted.  Sutton's  Hosp.  Case,  io( 
Co.  31,  h\  Norris  v.  Stapps,  Hob.  211 ;  City  of  London  zk  Van- 
acker,  I  Ld.  Raym.  496 ;  Rex  v.  Westwood,  7  Bing.  i ;  S.  C.  20 
Eng.  Com.  Law  Rep.  11,  59;  Company  of  Feltmakers  v.  Davis, 
I  Bos.  &  Pul.  100;  Rex  V,  Lyme  Regis,  Dougl.  158. 

But  this  incidental  power  of  legislation  is  limited  not  only  by 
the  terms  of  the  charter,  according  to  the  maxim,  "  Expressum 
jacit  cessare  taciturn  *'  (Co.  Lit.  210,  a),  but  by  the  spirit  and  de- 
sign of  the  charter,  the  purpose  for  which  it  was  created,  the 
object  which  the  Crown  or  the  legislature  had  in  view,  and  the 
general  principles  and  policy  of  the  common  law.  Angell  & 
Ames  on  Corporations,  184,  and  cases  there  cited.  Sutton's 
Hosp.  Case,  10  Co.  30;  Child  r.  Hudson  Bay  Co.,  2  Pr.  Wms. 
207:  People  V,  Utica  Insurance  Co.,  15  Johns.  Rep.  383;  Fire- 
men's Insurance  Co.  v.  Ely,  2  Cowen's  Rep.  699;  People  v.  Tib- 
bits,  etc.,  2  Cowen's  Rep.  358;  People  v.  Kip,  etc.,  4  Cowen's 
Rep.  382,  in  note;  Angell  &  Ames  on  Corporations,  188,  sec.  4. 

If  in  view  of  these  first  and  elementary  principles,  we  repeat 
the  question  whether  the  right  to  make^_by4aw,  dispensing  with 
the  personal  attendance  of  members,  and  permitting  them  to  ap- 
pear and  vote  by  proxy,  is  incident  to  a  corporation,  the  answer 
must  be  in  thejnegatiy^.-  Such  a  power  is  not  essential,  nor  even 
appareiitly  necessary,  to  carry  into  effect  the  objects  for  which 
corporations  are  generally  created.  If  the  question  is  again  asked, 
in  reference  to  this  particular  corporation,  the  same  answer  must 
be  given,  and  more  emphatically,  for  the  same  reason.  "  The 
true  test  of  all  by-laws,"  says  Wilmot,  J.,  "  is  the  intention  of  the 
Crown  in  granting  the  charter,  and  the  apparent  good  of  the  cor-*^ 
poration."  Rex.  v,  Spencer,  3  Burr.  Rep.  1838.  What,  then, 
was  the  object  and  design  of  the  legislature  in  creating  this  cor- 
poration ?  That  it  was  not  for  the  purpose  of  instituting  a  stock 
company, 'merely  or  principally,  for  the  acquisition  of  property, 
will  appear  in  the  sequel  of  this  investigation.    But  it  was  to  en- 
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able  the  owners  or  lessees  of  certain  existing  property,  in  the  pres- 
ervation and  good  management  of  which  the  public  had  a  deep 
and  important  interest,  to  adopt  such  measures  as  would  give 
permanency  and  security  to  the  institution,  and  be  calculated  to 
promote  their  own  and  the  public  benefit.  If  from  the  nature  of 
things  this  charter  would  be  inoperative,  or  in  any  measure  fail  to 
effect  or  secure  the  benign  objects  the  legislature  had  in  view, 
unless  we  annex  to  it  the  power  of  making  such  a  by-law  as  the 
one  under  consideration,  then  it  follows  that  the  corporation  has 
the  power  by  implication,  and  as  an  incident  to  the  charter.  But 
that  the  right  of  voting  by  proxy  is  essential  to  the  attainment  of 
the  object  and  design  of  the  charter  will  not  be  seriously  pre- 
tended. If  we  test  the  validity  of  the  by-law  in  question,  or  the 
incidental  right  of  the  corporation  to  make  it,  by  the  latter  branch 
of  the  rule  just  quoted,  viz.,  "  The  apparent  good  of  the  corpo- 
ration," the  claim  will  be  found  equally  untenable.  It  may  be  for 
the  personal  convenience  of  members,  but  it  cannot  be  for  the 
good  of  the  corporation,  that  its  business  or  election  should  be 
conducted  by  proxies.  The  interest  of  the  company,  the  good  of 
the  public,  would  be  better  promoted  and  more  effectually  secured 
by  the  personal  attendance  of  and  mutual  interchange  of  opinions 
among  the  members,  than  by  the  action  of  proxies.  At  least,  this 
is  the  fair  and  legal  presumption.  If  one  member  may  appear 
and  vote  by  proxy  at  elections  and  on  other  matters  of  vital  im- 
portance to  the  institution,  then  all  may,  and  so  the  welfare  and 
interest  of  the  company  and  of  the  public  be  utterly  neglected.  In 
short,  so  far  from  its  being  incident  to  a  corporation  to  rnake 
such  a  regulation,  it  is  at  variance  with  the  spirit,  and  "  with  the 
fundamental  principles  of  our  civil  and  political  institutions." 
And  it  is  confidently  believed  that  not  an  authority  can  be  found, 
nor  a  case  produced  in  support  of  the  position,  that  the  right  of 
making  such  a  by-law  is  incident  to  a  corporation  of  any  descrip- 
tion, public  or  private. 

Speculations  upon  the  evil  consequences  that  have  resulted  to 
many  of  our  incorporated  institutions,  and  especially  to  our  banks, 
by  this  and  other  innovations  upon  the  salutary  principles  and 
rules  of  the  commotL-law,  do  not  become  this  place  or  occasion, 
but  may  well  deserve  the  grave  consideration  of  another  depart- 
ment of  the  Government. 

2.  The  next  inquiry  is,  whether  the  power  of  making  a'  by-law, 
that  members  may  vote  by  proxy,  is  given  by  the  general  clause 
in  this  charter  authorizing  the  company  to  make  by-laws  for  their 
government  ?  It  is  in  the  following  words :  "  That  the  said  cor- 
poration, or  a  majority  thereof,  shall,  from  time  to  time,  etc.,  have 
full  power  to  make  such  by-laws,  resolves  and  regulations   for 
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their  government,  as^they  shall  deem  proper,  which  shall  be 
binding  on  the  said  corporation  in  all  respects:  Provided  they 
be  not  repugnant  to  any  part  of  this  act,  nor  to  the  Constitution 
and  laws  of  this  State." 

We  have  seen  that  the  power  of  making  such  a  by-law  is  not 
incident  to  nor  one  of  the  inherent  rights  or  attributes  of  a  cor- 
poration; and  it  remains  to  inquire,  whether  it  has  been  dele- 
gated to  this  company  by  the  general  clause  above  recited.  But 
if  it  shall  be  found  that  the  clause  referred  to  confers  no  legisla- 
tive powers  on  the  corporation,  except  such  as  it  would  have 
possessed  if  that  clause  had  been  entirely  omitted,  then  the  right 
contended  for  does  not  exist ;  since  such  an  extraordinary  power  is 
not  incident  to  and  cannot  be  exercised  by  a  corporation,  unless 
specially  delegated  by  charter.  What  authority  then  is  given  by 
this  clauselicrtHe  corporation ?  In  one  word,  "  To  make  such  by- 
laws for  their  government  as  they  shall  deem  proper,  not  repug- 
nant to  the  charter  or  the  laws  of  the  State."  But  this  is  just  what 
the  corporation  might  have  done,  if  no  such  clause  had  been  in- 
serted in  the  charter.  For  the  moment  a  corporation  is  created 
the  right  to  make  ordinances  for  its  good  order  and  government 
is  tacitly  annexed  to  it  as  a  legal  incident.  Sutton's  Hosp.  Case, 
10  Co.  30,  and  other  cases  before  cited.  Angell  &  Ames  on  Cor- 
porations, 177,  and  cases  there  cited.  If  the  legislature  intended 
to  delegate  to  this  corporation  other  and  more  extensive  powers 
on  this  subject  than  such  as  are  incident  to  every  corporation,  they 
have  utterly  failed  in  the  attempt,  and  we  cannot  mend  the  char- 
ter. The  well-known  learning,  industry,  and  research  of  the 
counsel  for  the  applicants  have  failed  to  furnish  us  with  a  single 
case,  except  the  one  from  Day's  Reports,  ancient  or  modern,  at 
home  or  abroad,  in  which  it  has  been  judicially  determined  that  a 
corporation,  either  by  virtue  of  its  incidental  powers,  or  of  a  gen- 
eral authority  to  make  by-laws,  like  that  given  in  this  charter, 
may  delegate  to  its  members  the  right  of  voting  by  proxy.  But 
the  confidence  and  zeal  with  which  the  claim  to  this  right  was 
urged  and  maintained  on  the  argument  demands  of  us  a  respect- 
ful and  particular  examination  of  the  authorities  that  were  cited. 
Chancellor  Kent,  in  the  second  edition  of  his  Commentaries,  294, 
after  stating  the  general  rule,  that  every  vote  must  be  given  in 
person,  adds,  that  "  in  the  case  of  moneyed  corporations,  insti- 
tuted for  private  purposes,  it  has  been  held  that  the  right  of 
voting  by  proxy  might  be  delegated  by  the  by-laws  of  the  in- 
stitution when  the  charter  was  silent."  This  remark  was  evi- 
den^/y  made  in  reference  to  the  case  of  The  State  v,  Tudor, 
5  Day's  Rep.  329.  If  the  learned  commentator  had  given  to  that 
decision  the  high  sanction  of  his  approbation  it  would  certainly 
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have  added  great  weight,  if  not  a  preponderating  influence,  to 
the  opinion  of  the  court  in  that  case.  But  the  chancellor  simply 
refers  to  it  as  a  matter  of  legal  history,  intimates  no  opinion,  and 
leaves  the  case  to  stand  or  fall  by  its  own  merits.  In  Phillips  v. 
Wickham,  i  Paige's  C.  R.  598,  Chancellor  Walworth,  after  stat- 
ing explicitly  that  the  right  of  voting  by  proxy  is  not  a  general 
right,  and  that  the  party  claiming  it  must  show  a  special  author- 
ity for  that  purpose ;  and  after  adverting  to  the  fact  that  the  ex- 
ercise of  the  power  by  the  Peers  of  England  is  ex  licentia  regis, 
remarks,  that  "  it  may  possibly  be  delegated  in  some  cases  by  the 
by-laws  of  a  corporation  where  express  authority  is  given  by  the 
charter  to  make  such  by-laws  regulating  the  manner  of  voting." 
It  cannot  then  be  pretended  that  either  of  the  learned  jurists  just 
named  are  authorities  for  the  doctrine.  The  former  intimates  no 
opinion  in  support  of  it ;  and  the  latter  only  supposes  it  possible, 
where  the  charter,  in  terms,  authorizes  such  by-laws  regulating 
the  manner  of  voting. 

But  it  is  said  that  where  the  mode  of  election  to  corporate  of- 
fices is  not  prescribed  by  charter,  or  settled  by  immemorial  usage^ 
it  may  be  wholly  ordained  and  regulated  by  by-laws.  This  is  the 
general  proposition  laid  down  by  Angell  &  Ames  on  Corporations^ 
195,  and  is  undoubtedly  true.  In  such  case,  it  is  incident  to  the 
corporation  to  prescribe  and  regelate  the  time  and  place  of  voting, 
to  appoint  inspectors,  to  determine  whether  the  election  shall  be 
viva  voce  or  by  ballot,  and,  perhaps,  even  to  direct  the  form  of  the 
tickets.  Commonwealth  v,  Weolper,  3  Serg.  &  Rawle,  29.  It 
does  not  follow,  however,  that  the  corporation  has  a  right  to 
permit  its  members  to  delegate  their  corporative  rights,  and  send 
an  agent  or  proxy  to  represent,  deliberate,  judge,  and  vote  for 
/  them.  The  obligation  and  the  duty  of  corporators  to  attend  in 
person  and  execute  the  trust  or  franchise  reposed  in  or  granted 
to  them,  is  implied  in  and  forms  a  part  of  the  fundamental  con- 
stitution of  every  charter  in  which  the  contrary  is  not  expressed. 
Accordingly,  when  we  look  at  the  cases  cited  by  Angell  &  Ames 
in  support  of  the  general  proposition  above  stated,  we  find  they 
establish  no  more  than  the  general  principle,  that  corporations 
may  regelate  the  manner  of  elections,  if  they  do  not  infrin.ee 
their  charter  or  the  laws  of  the  State.  Newling  v.  Francis,  3  T. 
R.  189;  Rex.  v.  Passmore,  ibid,  199. 

The  case  of  The  State  v,  Tudor,  5  Day's  Rep.  329,  as  I  have 
remarked  before,  stands  alone.  The  charter  contained  a  general 
clause,  very  much  like  the  one  in  this  case,  authorizing  the  com- 
pany to  ordain  such  by-laws  as  they  might  deem  necessary  for  the 
government  of  the  institution.  It  was,  like  this,  the  case  of  a 
Bridge  Company,  and  they  had  passed  a  by-law  allowing  stock- 
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holders  to  vote  by  proxy.  The  question  was  on  the  validity  of 
that  by-law.  Six  of  the  nine  judges  then  composing  that  re- 
spectable court  were  of  opinion  the  by-law  was  valid;  the  other 
three,  one  of  whom  was  the  learned  Reeve,  J.,  dissented.  Inger- 
sol,  J.,  who  delivered  the  opinion  of  the  court,  seemed  to  think 
that  incorporated  societies  "  whose  object  is  the  acquisition  of 
property,"  stand,  in  this  respect,  on  a  different  footing  from  those 
which  are  *'  instituted  for  the  public  good ;  either  for  the  good  of 
the  whole  State  or  of  a  particular  town  or  society."  In  all  cor- 
porations of  the  latter  kind,  he  agrees  "  most  fully,"  that  every 
vote  must  be  given  in  person,  and  then  adds,  "  There  is  no  devia- 
tion from  this  rule ;  the  authorities  on  this  subject  are  uniform ;  " 
yet,  basing  himself  on  the  distinction  thus  intimated,  and  without 
the  support  of  a  single  authority,  the  learned  judge  proceeds,  for 
the  first  time,  to  establish  the  by-law  in  question.  With  all  due 
deference  to  that  very  able  and  learned  court,  I  cannot  follow  in 
their  steps,  in  a  path  so  newly  trod,  and  upon  a  line  so  undefined 
and  undefinable  as  the  one  they  have  attempted  to  mark  out.  In 
this  day  of  corporations,  it  is  not  easy  to  point  out  so  distinctly  the 
separating  line  between  such  as  are  created  merely  for  the  ac- 
quisition of  property,  and  such  as  are  instituted  purely  for  the 
public  good,  or  the  good  of  a  particular  district  of  country,  as  to 
render  it  a  safe  and  certain  criterion  by  which  to  determine  this 
question.  If  the  right  of  voting  by  proxy,  in  the  case  now  before 
us,  depended  upon  the  legal  accuracy  and  soundness  of  that  dis- 
tinction, it  would  be  necessary  before  we  could  apply  the  rule  to 
ascertain  the  origin  and  true  character  and  design  of  this  institu- 
tion; that  is,  we  must  first  determine  whether  it  was  formed 
merely  or  principally  "  for  the  acquisition  of  property,"  or  wheth- 
er it  was  created  for  "  the  public  good,  or  the  good  of  a  particu- 
lar district  of  country."  But,  it  is  apprehended,  such  an  inquiry 
would  not,  upon  the  doctrine  contended  for,  lead  to  any  favorable 
result  for  the  applicants.^ 

There  is  then,  in  my  opinion,  no  such  plain  and  palpable  dis- 
tinction between  such  corporations  as  are  instituted  for  "  the  ac- 
quisition of  property,"  and  such  as  are  created  "  for  the  public 
good,  or  the  good  of  a  particular  town  or  society,"  as  will  justify 
the  court  in  allowing  to  the  one,  and  refusing  to  the  other,  a 
course  of  proceeding  unknown  to  the  common  law,  and  at  vari- 
ance with  its  salutary  principles  on  this  subject.  This  latter  re- 
mark recalls  to  my  mind  another  and  conclusive  argument  urged 
at  the  bar  against  the  validity  of  this  by-law.  The  corporation  is 
restrained  from  making  any  by-law  repugnant  to  the  law  of  the  | 
land.    The  common  law,  which  requires  all  votes  to  be  given  in  ' 

*  A  portion  of  the  opinion  relating  to  this  question  has  been  omitted. — Ed. 
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person,  is  a  part  of  the  law  of  the  land.  The  by-law  in  question 
is  repugnant  thereto  and  consequently  void.  It  is  no  answer  to 
this  objection  to  say  that  such  a  doctrine  would  render  the  clause 
in  the  charter  authorizing  by-laws,  and  the  incidental  power  of 
corporations  to  make  them,  nugatory.  The  answer  is  not  true. 
They  may  make  a  by-law,  though  repugnant  to  the  common  law, 
where  the  charter  eitherin  terms  or  by  legaLjmplicgtion  con- 
templates a  ^ourse  of  proceeding  contrary  to  the  rules  of  the  com- 
mon law;  or  where  such  by-law  is  essential  to  carry  into  effect 
the  legitimate  objects  pi. the-chaitcr.  Besides  this  there  are  many 
things  indifferent  to  the  common  law — ^things  which  it  neither 
forbids  nor  enjoins ;  as  for  instance,  the  time  and  place  of  meet- 
ing; the  mode  of  transacting  business;  whether  a  member  shall 
speak  covered  or  uncovered,  standing  or  sitting ;  and  a  thousand 
other  matters  that  may  and  must  be  regulated  by  the  by-laws  of 
a  corporation.  But  whenever  a  by-law  seeks  to  alter  a  well-settled 
and  fundamental  principle  of  the  common  law,  or  to  establish  a 
rule  interfering  with  the  rights  or  endangering  the  security  of 
individuals  or  the  public,  a  statute  or  other  special  authority  em- 
anating from  the  creating  power  must  be  shown  to  legalize  it. 

Nor  can  any  argument  be  drawn,  as  was  attempted  at  bar,  and 
in  the  case  of  The  State  v.  Tudor,  from  analogy  between  corpo- 
rations, and  the  law  and  practice  of  partnerships  and  voluntary 
associations.  They  may  attend  to  their  business  in  person  or 
by  agents,  or  not  at  all,  as  they  please.  They  act  in  their  natural 
capacities  and  upon  their  individual  responsibilities.  But  corpo- 
rations are  created  by  and  amenable  to  law ;  and  when  partners  or 
voluntary  associations  ask  for  and  accept  a  charter,  they  must 
take  it  with  all  its  restrictions  as  well  as  its  benefits.  They  volun- 
tarily  relinquish  just  so  much  of  their  former,  natural,  and  indi- 
vidual rights  and  powers  as  are  inconsistent  with  the  expressed, 
implied,  or  incidental  terms  of  the  charter.  Neither  is  it  a  satis- 
factory argument,  that  if  the  right  of  voting  by  proxy  is  denied 
to  these  private  corporations  many  of  the  stockholders  may  never 
be  able  to  vote  at  all.  The  same  argument  would  extend  the  priv- 
ilege of  voting  by  proxy  to  public  and  political  corporations ;  and 
the  same  thing  may  happen  if  proxies  are  allowed.  Feme  co- 
verts, infants,  and  persons  non  compos  cannot  make  proxies :  at 
most  it  is  an  argument,  ab  inconvenienti,  and  is  fully  answered 
by  the  reasoning  of  the  court  in  the  case  of  Rex  v,  Ginever,  6  T. 
R.  732.  After  all,  admitting  that  the  practice  of  voting  by  proxy 
is  not  only  convenient,  but  may  be  exercised  with  perfect  safety 
and  advantage,  both  as  respects  the  welfare  of  the  corporation 
and  the  security  of  the  public,  are  we  not  called  upon  to  do  too 
much,  when  we  are  asked,  in  the  absence  of  any  adjudicated  case 
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amounting  to  authority,  to  establish  the  doctrine  contended  for? 
It  is  a  power  that  ran  only  he  delegate^  hy  ^^^^  citp.-^Tv»i>  oii||^^r;fjf 

of  the  State,  and  ought  not  to  be  extended  by  judicial  legislation. 
As  the  law  now  stands,  the  legislature  can  grant  the  privileges/ 
to  such  corporations  as  they  please,  and  with  such  restrictions  and 
limitations  as  in  their  wisdom  may  seem  expedient;  but  if  this 
court  undertake,  by  judicial  construction,  to  extend  this  right  to 
all  private  or  moneyed  corporations,  we  impose  upon  the  legisla- 
ture the  necessity  of  inserting  a  restraining  clause  in  every  charter 
they  grant,  unless  they  intend  to  delegate  the  right  of  voting  by 
proxy.^ 

*The  court  charged  the  jury  that  no  votes  could  legally  have  been  given 
by  proxy ;  and  that,  therefore,  as,  without  counting  such  votes,  the  defend- 
ant had  the  greatest  number  for  first  director,  the  verdict  ought  to  be  in 
his  favor. 

There  were  also  some  other  points  in  the  case,  but  this  being  the  leading 
one,  and  being  also  that  on  which  the  opinion  of  this  court  is  particularly 
desired,  I  shall  confine  my  observations  almost  entirely  to  it. 

There  is  no  clause  in  the  act  of  incorporation  empowering  the  members 
of  the  company  to  vote  by  proxy ;  but  as  is  usual  in  such  acts,  there  is  power 
given  to  "  establish  such  by-laws  and  regulations  as  they  may  deem  neces- 
sary for  the  government  of  the  corporation,  not  contrary  to  the  charter,  or 
the  laws  of  this  State,  and  subject  to  be  repealed  by  the  Superior  Court  at 
any  session  in  the  county  of  Hartford." 

There  was  also  a  by-law  duly  made  and  passed  by  said  company  on  the 
20th  day  of  September,  1810,  which  was  previous  to  the  time  when  the 
choice  in  question  was  made,  providing  that  at  all  future  meetings  of  said 
company  "  the  vote  should  be  determined  by  the  majority  of  the  shares,  \ 
which  each  vote  should  represent,  either  as  his  own  property  or  as  attorney  1 
for  other  persons."    This  by-law  has  never  been  repealed. 

In  the  discussion  of  this  question  it  has  been  urged,  on  the  one  side,  that 
it  was  incident  to  this  corporation,  as  well  as  to  every  other  corporation  the 
object  of  which  is  the  acquisition  of  property,  as  a  matter  of  course,  that 
votes  might  be  given  by  prpxy.  But,  at  any  rate,  that,  after  making  the 
by-!aw  above  mentioned,  there  could  be  no  doubt  as  to  such  right. 

On  the  other  side,  it  was  ^aid  that  such  common-law  right  did  not  exist,  / 
but  that  it  was  a  fundamental  principle  in  corporations  of  every  kind  that/ 
votes  should' be  given  in  person,  and  never  by  proxy;  that  this  being  the; 
common  law,  was  then  the  law  of  this  State ;  and  that  no  by-law  authorizing 
votes  to  be  given  by  proxy  could  be  valid,  the  same  being  contrary  to  the 
laws  of  this  State. 

My  opinion  is  that  the  charge  is  incorrect,  and  that  in  the  case  under 
consideration  the  votes  given  by  the  attorney  for  his  principals  ought  to 
Have  been  received.  How  the  point  would  have  been  determined  had  there 
been  no  by-law  passed  it  is  unnecessary  to  say.  So  much,  however,  I  think 
roaybe  said,  that  those  incorporated  societies  whose  object  is  the  acquisi- 
tion of  property  stand  on  a  different  ground  as  to  this  question  from  those 
of  every  other  kind — ^that  is  to  say,  it  is  not  so  clear  that  every  vote  given 
in  a  corporation  of  the  former  kind  must  be  personal  as  it  is  that  it  must  be 
so  in  one  of  the  latter.  I  agree  most  fully  that  by  the  common  law  every 
vote  given  in  a  corporation  instituted  for  the  public  good,  either  the  good 
of  the  whole  State  or  of  a  particular  town  or  society,  must  be  personally 
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The  last,  and  certainly  the  most  important,  though  by  no  means 
the  most  difficult  question,  remains  to  be  answered,  namely : 

3.  Are  the  stockholders  entitled  to  only  one  vote  each  or  to  a 
vote  for  every  share  of  stock  they  respectively  own?  This  ques- 
tion is  not  put  in  reference  to  the  mere  matter  of  election.  The 
right  to  a  plurality  of  votes,  if  it  exists  at  all,  extends  to  every 
subject  that  may  be  discussed,  and  every  resolution  that  may  be 
submitted  at  any  meeting  of  the  stockholders.  The  by-law  does 
not  restrict  the  right  of  voting  upon  shares  to  the  election  of  of- 
ficers; nor  did  I  understand  the  counsel  as  confining  the  rule  to 
that  subject.  Indeed,  it  is  not  easy  to  perceive  how  it  can  be,  or 
why  it  should  be  so  limited.  If  the  right  exists  under  this  char- 
ter it  is  a  general  right  and  may  be  exercised  upon  every  subject. 

given.  So,  also,  every  vote  given  by  a  freeman  for  his  representative  must 
be  given  by  him  in  person.  There  is  no  deviation  from  this  rule;  the 
authorities  on  this  subject  are  uniform.  Neither  can  a  vote  be  given  in 
a  town  or  society  meeting  merely  on  the  ground  of  owning  property  within 
the  limits  of  such  town  or  society.  But  from  the  very  nature  of  a  moneyed 
institution,  the  mereowning  of  shares  in  the  stock  of  the  corporation  seems, 
of  course,  to  give  a  right  of  voting.  But  whatever  might  have  been  the 
result  of  reasoning  on  the  nature  of  moneyed  institutions,  still,  since  the 
passing  of  the  by-law  above  mentioned,  I  am  very  clear  that  the  votes  for 
officers  of  this  corporation,  as  well  as  all  other  votes  relative  to  it,  may  be 
given  by  proxy. 

If  this  by-law  be  contrary  to  the  laws  of  this  State,  it  certainly  has  no 
validity.  It  is  not  a  settled  principle,  however,  that  a  by-law  must  never 
modify  or  vary  the  rights  of  individuals,  lest  it  should  be  contrary  to  the 
laws  of  the  State.  According  to  such  a  principle,  no  valid  by-law  whatever 
could  be  made.  No ;  all  by-laws  of  a  minor  corporation  are  good  that  are 
reasonable  and  calculated  to  carry  into  effect  the  objects  of  the  institution, 
and  are  not  contradictory  to  the  general  policy  of  the  laws  of  the  land. 
That  the  by-law  in  the  present  case  is  reasonable  may  be  argued  from  a 
power  being  given  by  the  legislature  to  vote  by  proxy  in  all  the  bank  incor- 
porations in  this  State.  That  it  is  calculated  to  carry  into  effect  the  objects 
of  the  institution,  and  is  not  contradictory  to  the  general  policy  of  the  law 
of  the  State,  may  be  argued  from  the  same  facts.  For,  if  such  were  not 
the  character  of  this  by-law,  the  legislature  would  never,  in  the  instances 
mentioned,  have  granted  the  power  so  to  vote. 

Again,  in  order  to  show  more  clearly  that  this  by-law  is  a  valid  one,  it 
may  be  proper  to  take  into  consideration  what  are  the  powers,  rights  and 
privileges  of  each  individual  of  a  voluntary  association  of  men,,  entered  into 
for  the  purpose  of  carrying  on  business.  It  is  very  clear  that  any  one  of 
these  individuals  thus  associated  may  authorize  any  person  to  act  for  him 
in  his  absence  in  all  matters  relative  to  the  subject-matter  of  the  association. 
All  trading  companies  and  joint  partnerships  stand  on  this  ground.  In  this 
very  case,  if  every  one  of  the  persons  who  are  incorporated  into  a  bridg^e 
company  had,  without  any  act  of  incorporation,  united  together  for  the 
purpose  of  building  the  bridge  which  the  company  has  built,  and  to  share 
in  the  profits,  each  one  might  have  empowered  another  to  act  for  him  in 
his  absence.  This  principle  is  so  plain  that  I  think  it  cannot  be  denied. 
Is  it  not,  then,  very  absurd  to  say,  that  these  rights  are  all  taken  away  the 
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To  my  mind  the  answer  to  this  question  is  perfectly  plain, 
whether  it  is  considered  upon  general  and  common  law  principles 
or  upon  the  terms  of  the  charter  itself.^ 

I.  Upon  general  principles.    Every  corporator,  every  individual  \ 
member  of  a  body  politic,  whether  public  or  private,  i^rimajacie    | 
entitled  to  equal  rig^its.    If  for  political  purposes,  every  person  / 
residing  within  the  cEartered  limits  and  possessing  the  requisite 
qualifications,  whether  rich  or  poor,  is  a  corporator,  and  entitled 
to  an  equal  vote  in  the  administration  of  its  affairs.    So,  too,  if  it 
is  a  private  corporation  prima  facie  the  same  parity  exists.    In 
joint-stock  companies  the  owner  of  one  share  or  action  of  the 
capital  stock  is,  in  general,  a  member  of  the  company,  a  corpora- 
tor, and  as  such  entitled  to,  and  cannot  be  denied,  the  entire  rights 

moment  an  incorporation  takes  place  I  Perhaps  it  may  be  said  that  if  my 
principles  and  deductions  are  correct,  a  voting  by  proxy  would  be  author- 
ized without  any  by-jaw  for  that  purpose.  This  point  I  have  no  need  to 
press.  So  much,  however,  may  be  claimed,  and  as  it  strikes  me  the  claim 
is  irresistible,  that  a  by-law  giving  such  authority  is  and  must  be  to  all  ; 
intents  and  purposes  good. 

Further,  to  show  that  this  by-law  is  valid,  we  need  but  to  compare  some 
of  the  essential  qualities  of  moneyed  corporations  with  those  of  other  cor- 
porations, such  as  towns  and  societies.  It  is  essential  that  all  voters  in 
a  town  or  society  should  live  within  the  respective  limits  of  such  town  or 
society.  It  is  requisite  also  that,  besides  the  qualifications  in  point  of  prop- 
erty, they  should  all  be  males,  and  of  the  age  of  twenty-one  years.  A 
by-law,  therefore,  of  a  town  or  society  empowering  females  or  minors,  or 
any  one  living  out  of  the  limits  of  the  town  or  society,  to  vote,  whatever 
property  he  might  have  within  such  limits,  would  be  utterly  void.  Such 
a  by-law  would  be  contrary  to  the  laws  of  the  State.  In  moneyed  corpora- 
tions, however,  it  is  of  no  consequence  where  the  stockholders  live,  whether 
in  this  State  or  in  any  of  the  United  States,  or  in  any  foreign  State  or 
kingdom.  Whether  they  be  males  or  females,  both  sexes  holding  shares 
arc  equally  entitled  to  vote.  From  the  necessity  of  the  case,  therefore,  it 
should  seem  that  a  by-law  like  the  one  under  consideration  must  be  good.  \ 
For  if  it  were  otherwise,  it  would  very  frequently  happen  that  many  of  the  I 
stockholders  would  never  be  able  to  vote  at  all. 

In  short,  the  difference  between  money  corporations  and  others,  such  as 
towns  and  societies  and  all  of  the  like  kind,  is  so  manifest  that  the  rules 
applicable  to  each  are  by  no  means  similar.  The  former  are  but  trading 
companies,  with  all  the  powers  and  privileges  of  such  companies,  and  are 
incorporated  to  enable  them  to  carry  on  their  business  with  more  advantage 
to  themselves,  as  well  as  to  the  public.  The  latter,  it  is  well  known,  are  of 
a  totally  different  character.  Such  being  the  case,  there  is  no  question  in 
my  mind  but  that  the  by-law  authorizing  the  members  of  the  company  to 
vote  by  proxy  is  a  valid  law.  Nay,  I  should  much  more  question  the  right 
of  the  corporation  to  pass  a  by-law  restricting  the  right  of  voting  to  the 
person.  This  would  seem  to  be  like  subverting  the  fundamental  principles 
of  the  institution.  But  of  such  a  by-law  I  need  give  no  opinion. — Inger- 
soll,  J.,  State  V.  Tudor,  5  Day,  329,  332-335— Ed. 

^  So  much  of  the  opinion  as  relates  to  the  terms  of  the  charter  has  been 
omitted. — ^Ed. 
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and  privileges  of  a  member.  Angell  &  Ames  on  Corporations,  62. 
Those  rights  and  privileges  are  definite  and  certain;  they  can- 
not be  greater  or  different  in  one  member  than  they  are  in  an- 
other. In  Rex  V,  Ginever,  6  T.  R.  735,  the  power  of  making  by- 
laws was  delegated  by  the  charter  in  very  comprehensive  terms. 
A  by-law  giving  to  the  senior  bailiff  a  casting  vote  in  case  of  a 
tie  was  held  to  be  illegal.  So  a  by-law  imposing  an  oath  of  office 
where  none  was  required  by  the  charter  was  declared  to  be  in- 
valid. Rex  V,  Dean,  etc.,  i  Str.  536.  So  a  by-law  restricting  or 
extending  the  right  of  admission  as  a  member,  or  of  eligibility  to 
office,  or  prescribing  new  or  additional  tests  or  qtialifications  to 
voters  is  illegal.  Rex  v.  The  Wardens,  etc.,  7  T.  R.  743 ;  Rex  v. 
Tapenden,  3  East,  186;  Rex  v,  Spencer,  3  Burr.  1833;  The  Peo- 
ple V.  Tibbits,  4  Cowen,  358 ;  The  People  v.  Kip  et  al.,  4  Cowen, 
382,  in  note ;  Angell  &  Ames  on  Corporations,  192 ;  ibid,  182,  etc. 
But  the  by-law  contended  for  in  this  case  is  as  obviously  a  viola- 
tion of  the  charter  as  were  those  in  the  cases  just  cited.  The 
charter,  if  not  in  terms,  yet  in  its  spirit  and  legal  intendment, 
gives  each  member  the  same  rights,  and,  consequently,  but  one 
vote :  whereas,  this  by-law  gives  them  unequal  rights,  and  an  un- 
equal number  of  votes.  It  makes  one  a  member  for  one  purpose, 
and  another  a  member  for  another  purpose.  It  imposes  a  test 
or  qualification  unknown  to  the  charter,  by  which  to  determine 
how  many  votes  a  member  may  g^ve ;  whether  one,  five,  ten,  or 
fifty.  In  short,  a  by-law  excluding  a  member  from  office,  or  from 
the  right  to  vote  at  all,  unless  he  owns  five,  or  ten,  or  twenty 
shares,  would  not  be  a  more  palpable,  though  it  might  be  a  more 
flagrant,  violation  of  the  charter.  A  man  with  one  share  is  as 
much  a  member  as  a  man  with  fifty ;  and  it  is  difficult  to  perceive 
any  substantial  difference  between  a  by-law  excluding  a  member 
with  one  share  from  voting  at  all,  and  a  by-law  reducing  his  one 
vote  to  a  cipher,  by  giving  another  member  fifty  or  a  hundred 
votes. 

The  legislature  have  thought  proper  in  some  instances  to  annex 
certain  and  different  degrees  of  rights  to  certain  and  different 
quantities  of  property ;  sometimes  they  have  given  by  express  en- 
actment one  vote  for  each  share  and  at  other  times  they  have 
graduated  the  number  of  votes  by  giving  for  each  share  not  ex- 
ceeding five  or  ten  one  vote  each,  and  then  diminishing  the  num- 
ber of  votes  as  the  number  of  shares  is  increased ;  but  this  char- 
ter is  silent  upon  the  subject  and  therefore  the  by-law  is  illegal 
and  void. 

If  the  by-law  allowing  votes  by  proxy  and  a  plurality  of  votes 
had  been  a  legal  one  the  vote  repealing  it  or  rejecting  the  proxies  at 
the  time  of  the  election  could  not  have  been  justified  or  sustained; 
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but  as  the  by-law  was  illegal  and  void  in  itself,  the  proxies  and  the 
excess  of  votes  were  properly  rejected ;  and  the  application  to  set 
aside  the  election  must  be  denied.  Void  things  are  as  no  things ; 
this  is  a  universal  rule.  22  Vin.  abr.  13  pi.  16,  17;  Cable  v. 
Cooper,  15  Johns.  Rep.  157. 

I  have  not  reached  this  conclusion  without  the  most  serious 
and  solemn  consideration  of  the  subject ;  and  I  may  add,  not  with- 
out some  reluctance,  since  a  contrary  practice  has  so  long  pre- 
vailed in  this  company.  But  my  solemn  conviction  is  that  ita  lex 
scripta  est    The  application  must  be  denied. 

Ryerson,  J.,  gave  no  opinion,  as  the  cause  was  argued  before 
his  appointment. 

Application  refused.^ 


Section  III. — Right  of  Shareholder  to  Vote. 

AMERICAN  RAILWAY  FROG  CO.  v.  JOHN  A.  HAVEN 

AND  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March 

Term,  1869. 

[Reported  in  loi  Massachusetts  Reports  398.] 

C.  A,  Welch  for  the  petitioners. 

A,  Churchill  for  the  respondents. 

Ames,  J.^  This  petition  raises  three  questions:  i.  Were  Otto 
Cuntz  and  the  five  others,  whose  names  arc  joined  with  his,  duly 
elected  at  the  annual  meeting  of  the  company  to  the  offices  which 
are  claimed  for  them  respectively? 

The  case  finds  that  the  capital  stock  was  divided  into  two 
thousand  shares,  all  of  which  were  properly  issued  to  the  original 
stockholders ;  and  that  some  time  afterward  four  hundred  of  these 
shares  were  transferred  by  some  of  the  stockholders  to  Aaron  N. 
Qark  "to  hold  for  the  benefit  of  the  corporatipn."  If  th^se 
transfers  had  been  made  directly  to  the  corporation,  without  the 
intervention  of  a  trustee,  it  would  hardly  be  contended  that  it 
would  thereby  become  entitled  to  vote  at  a  meeting  of  stockhold- 
ers. A  corporation  cannot  literally  be  one  of  its  own  stockhold- 
ers in  the  full  sense  of  that  term.  Such  a  transfer  might  not 
operate  as  a  mere  surrender  or  cancellation  of  stock,  unless  so 

*  The  concurring  opinion  of  Ford,  J.,  has  been  omitted. — Ed. 

•  The  statement  of  facts  has  been  omitted.    Only  so  much  of  the  opinion 
is  given  as  relates  to  the  first  question. — Ed. 
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intended.  It  would  not  diminish  the  amount  of  the  capital  nor 
necessarily  reduce  the  number  of  shares.  The  corporation  might 
perhaps  receive  such  a  transfer,  and  hold  the  stock  so  conveyed 
to  it,  for  the  purpose  of  reissue  to  new  subscribers  or  purchasers. 
By  the  terms  of  the  transfer  Clark  holds  "  for  the  benefit  of  the 
corporation,"  and  of  course  subject  to  its  order.  This  is  the 
extent  of  his  trust.  Nothing  in  the  nature  of  it  makes  it  neces- 
sary that  he  should  vote,  as  the  holder  of  those  shares.  There  is 
no  apparent  reason  why  he,  not  being  beneficially  or  practically 
the  owner  of  them,  should  be  endowed  with  the  privilege 
of  controlling  four  hundred  votes  according  to  his  own  judgment 
or  pleasure,  especially  when  it  is  taken  into  consideration  that  the 
corporation  for  which  he  holds  them  has  no  right  of  voting  in  any 
/-event.  It  is  easy  to  see  that  any  such  privilege  would  not  only  be 
/  unreasonable  and  unfair,  but  might  lead  to  great  abuses.  The 
position  of  these  shares,  in  our  judgment,  is  the  same,  to  all  in- 
ya/>-^       I    tents  and  purposes,  so  far  as  the  right  of  voting  upon  them  is 

concerned,  as  if  they  were  held  directly  by  the  corporation  itself; 
and,  until  they  are  sold  and  transferred  by  its  authority,  the  right 
of  voting  upon  them  is  suspended.  Ex  parte  Holmes,  5  Cowen, 
426;  Ex  parte  Willcocks,  7  Cowen,  402.  It  follows,  then,  that  at 
the  annual  meeting  in  question  the  votes  of  these  four  hundred 
shares  ought  not  to  have  been  received  or  counted ;  that  the  whole 
number  of  competent  and  legal  votes  was  fifteen  hundred  and 
thirty-three,  and  no  more;  that  Cuntx^and  his  five  associates  re- 
ceived a  clear  majority  of  these  votes;  and  that  they  were  duly- 
elected  to  the  offices  claimed  for  them  respectively  in  the  petition. 
Peremptory  mandamus  to  issue. 


MEMPHIS  &  CHARLESTON  RAILROAD  CO.  v 

WOODS. 

In  the  Supreme  Court  of  Alabama,  November  Term,  1889. 

[Reported  in  88  Alabama  Reports  630.] 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  27th  of  October,  1887,  by 
William  Henry  Woods  and  others,  stockholders  of  the  Memphis  & 
Charleston  Railroad  Co.,  against  the  said  corporation  and  against 
the  East  Tennessee,  Virginia  &  Georgia  Railroad  Co. ;  and  sought 
to  restrain  and  enjoin  the  latter  corporation  from  voting  the  stock 
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held  by  it  in  the  former,  which  was  a  majority  of  all  the  stock, 
at  an  election  for  directors  to  be  held  on  the  17th  of  November 
then  next,  or  allowing  any  other  person  to  vote  said  stock  for  it, 
or  in  its  name.  Each  of  the  defendants  demurred  to  the  bill, 
assigning  several  grounds  of  demurrer,  and  each  submitted  a 
motion  to  dismiss  it  for  want  of  equity.  The  chancellor  overruled 
the  demurrer  and  the  motion,  and  his  decree  is  here  assigned  as 
error  by  the  defendants  jointly. 

R.  C.  Brickell  for  the  East  Tenn.,  Va.  &  Ga.  Railroad  Co. 

Humes,  Walker,  Sheffey  &  Gordon  for  the  Memphis  &  Charles- 
ton Railroad  Co.,  appellants. 

John  W,  Weed  and  John  M.  McKleroy  contra. 

Stone,  Ch.  J.^  This  suit  was  commenced  October  2y,  1887,  and 
is  prosecuted  by  stockholders  of  the  Memphi  s  &  „  Charleston  Rail- 
road Co.,  representing  a  minority  of  the  stock. 

The  case  was  submitted  in  the  court  below  on  a  demurrer  to  the 
bill  and  on  a  motion  to  dismiss  it  for  want  of  equity.  From  the 
chancellor's  decree  overruling  the  demurrer,  and  refusing  to  dis- 
miss the  bill,  or  to  dissolve  the  injunction,  the  present  appeal  is 
prosecuted.  Coming  before  us  in  this  form,  we  must  treat  as  true 
all  the  averments  of  the  bill  which  are  well  pleaded,  and  in  the 
further  progress  of  this  opinion  they  will  be  stated  as  facts. 

The  Memphis  &  Charleston  Railroad  was  constructed  under 
charters  obtained  from  the  States  of  Tennessee  and  Alabama,  and 
extends  from  Memphis  in  Tennessee  to  Stevenson  in  Alabama, 
running  partly  through  Mississippi.  One  hundred  and  fifty  miles 
of  the  track  are  in  Alabama.  The  entire  length  of  the  road  is  not 
shown.  The  capital  stock  is  $5,312,725,  divided  into  212,509 
shares  of  $25  each.  Of  these  shares,  106,261 — ^being  a  majority 
of  the  whole  number — stand  on  the  books  in  the  name  of  the  East 
Tennessee^jyirginia&Georgia  Railroad  Co^another  corporation, 
which  does  not  connect  with  or  touch  the  Memphis"^  Charleston 
Railroad  at  any  point.  The  complainants  hold  eight  thousand  and 
eight  hundred  of  the  shares,  representing  two  hundred  and  twenty 
thousand  dollars  of  the  capital  stock,  and  they  sue  in  their  names, 
and  in  the  names  of  such  other  of  the  stockholders  as  may  join  in 
the  suit.     .     .     . 

We  come,  then,  to  the  naked  inquiry,  can  one  corporation  ac- 
quire a  majority  of  the  stock  of  another  corporation,  and,  by  the 
exercise  of  the  voting  power  the  majority  of  stock  confers,  govern 
and  control  the  management  of  such  corporation?  This  question, 
in  its  naked  form,  has  rarely  been  presented  to  the  courts,  al- 
though it  is  generally  known  that  such  transactions  are  not  in- 
frequent. 

^  The  opinion  is  given  in  part  only. — Ed. 
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Although,  as  we  have  said,  directors  of  a  pecuniary  corporation 
may  not  be  trustees  in  the  technical  sense  of  that  term,  they  are 
under  the  same  restraints,  and  labor  under  the  same  disabilities, 
which  rest  on  trustees  proper,  so  far  as  questions  raised  by  the 
present  bill  are  concerned.  When  personal  interest  antagonizes 
the  disinterestedness  and  impartiality  which  the  law,  as  well  as 
mortality,  exacts  in  the  exercise  of  fiduciary  trusts,  this  is,  per  se, 
a  disqualification,  not  by  reason  of  any  abuse  committed,  but  in 
fear  that  weak  human  nature  will  yield  to  temptation.  Field,  J., 
speaking  of  the  conflict  between  duty  and  interest,  says :  "  Consti- 
tuted as  humanity  is,  in  the  majority  of  cases  duty  would  be  over- 
borne in  the  struggle."  Marsh  z/.  Whitmore,  21  Wall.  178;  Nathan 
V,  Tompkins,  82  Ala.  437 ;  Gr.  Luxemburg  Railway  Co.  v,  Mag- 
nay,  25  Beavan,  586. 

The  averments  of  the  bill  in  this  case  show  great  wrongs  done 
to  the  M.  &  C.  Co.  by  reason  of  the  control  exercised  in  its  man- 
agement by  the  E.  T.,  Va.  &  Ga.  Co.  It  also  charges  that  it  is  the 
intention  of  the  latter  company  to  so  vote  its  stock  as  to  maintain 
its  control  of  the  M.  &  C.  railroad.  Whether  the  charges  of  past 
abuses  be  true  or  false,  they  bring  prominently  to  the  notice  of  the 
court  the  character  and  extent  of  wrong  and  oppression  which  one 
/  corporation  may  inflict  on  another  when  circumstanced  as  these 
/      are. 

It  is  scarcely  necessary  that  we  should  specify  in  what  manner 
the  oppression  may  be  inflicted.  The  board  of  directors  elected  by 
and  for  the  E.  T.,  Va.  &  Ga.  Co.,  we  must  suppose,  owe  their 
election  to  all  the  stockholders,  representing  all  the  stock  in  that 
company.  The  duties  of  fidelity  and  impartiality  in  administering 
the  affairs  of  that  company,  implied  in  the  relation  they  sustain 
to  it,  we  have  stated  above.  They  require  severejdisinterestedness 
as  between  the  several  shareholders,  and  unbiased  fidelity  to  the 
prosperity  and  success  of  the  corporation.  Now,  when  the  direct- 
ors of  the  Memphis  8c  CHarlesion  Co.,  or  a  controlling  majority  of 
them,  owe  their  election  to  the  E.  T.,  Va.  &  Ga.  Co.,  and  to  that 
company  alone,  it  is  manifest  that  questions  may  and  will  arise 
on  which  there  will  be  a  conflict  of  interest  between  the  two  com- 
panies. It  is  but  human  nature  that  in  such  conflict  directors 
thus  chosen  will  give  their  votes  and  influence  in  favor  of  the 
I  company  they  represent  in  full,  and  in  whose  entire  income  and 
emoluments  they  participate  rather  than  to  the  company  they 
represent  only  to  the  extent  of  a  trifle  above  a  moiety  of  its  stock ; 
;  an  integer  against  a  fraction.  Both  law  and  reason  force  the  im- 
plication that  in  the  governing  body  of  a  corporation  duty  and 
interest  shall  not  point  in  opposite  directions. 
^We  hold  that  it  is  equally  against  public  policy,  and  against  that 
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sound  rule  which  disables  trustees,  or  quasi  trustees,  to  act  when 
their  duty  and  interest  conflict,  that  the  E.  T.,  Va.  &  Ga.  Co. 
should  be  allowed  to  vote  its  majority  stock  in  matters  pertaining 
to  the  management  and  control  of  the  M.  &  C.  Co. 

We  confine  our  ruling,  however,  for  the  present,  to  cases  like 
this  one,  where  a  conflict  of  interest  may  arise,  in  the  matter  of 
expenditures  and  their  apportionment,  in  the  division  of  patron- 
age, or  of  earnings,  and  to  rivalships  between  different  companies 
having  substantially  the  same  field  of  operation,  or  where  the 
profits  of  one  enterprise  will  naturally  be  enhanced  by  the  diminu- 
tion of  those  of  the  other.  There  may  be  other  cases  to  which  the 
rule  will  apply,  but  we  decline  to  consider  them  now. 

This  case  has  been  very  ably  argued,  and  we  are  not  unmindful 
of  the  grave  consequences  that  may  and  probably  will  ensue  from 
our  decision,  not  alone  to  the  E.J\,  Va.  &  Ga.  Co.,  but  to  many 
other  corporations  similarly  circumstanced.  We  have  not  declared 
that  the  law  does  not  authorize  that  company  to  acquire  and  hold 
stock  or  shares  of.  stock  in  another  railroad  corporation.  Its 
charter  not  being  before  us,  we  have  no  means  of  ascertaining 
what  its  corporate  powers  are  further  than  the  implications  which 
naturally  arise  from  its  name  and  its  lines  of  business  inform  us. 
We  have  not  declared  that  if  the  E.  T.,  Va.  &  Ga.  Co.  is  without 
power  to  acquire  and  hold  shares  of  stock  in  another  railroad  cor- 
poration, the  complainants  in  this  suit  have  shown  any  right  to 
controvert  the  question  of  its  rightful  ownership.  Hence,  we  have 
not  decided  that  the  Knoxville  &  Ohio  Railroad  Co.  was  not  the 
rightful,  lawful  owner  of  the  stock  which  the  E.  T.,  Va.  &  Ga. 
Co.  acquired  from  it,  nor  that  the  latter  company  did  not  acquire 
a  good  title  by  its  purchase.  We  have  not  attempted  to  set  aside 
or  to  declare  invalid  either  of  these  sales.  We  do  not  controvert 
the  general  inherent  right,  resulting  from  the  ownership  of  stock 
in  a  corporation,  to  exercise  the  elective  power  such  ownership 
confers,  and  to  exercise  it  wisely  or  unwisely,  alone,  or  pursuant 
to  an  agreement  with  other  stockholders ;  and  that  no  one,  save 
the  former  owner,  can  question  the  right  to  vote  such  stock,  even 
when  obtained  by  fraud  or  other  illegal  means.  Moses  v,  Scott, 
84  Ala.  608.  This,  we  repeat,  is  the  general  rule ;  and  less  than 
this,  in  an  ordinary  case,  would  be  an  unauthorized  abridgment 
of  the  stockholder's  property  rights. 

Enjoyment  and  the  right  of  disposition  are  general  attributes 
of  property  ownership.  Property  rights,  however,  cannot  be 
classed  as  absolutely  independent  of  social  and  municipal  regula- 
tion. "  So  use  your  own  as  not  to  invade  the  equal  rights  of 
others  "  is  a  maxim  as  sound  in  law  as  it  is  in  the  circle  of  social 
intercourse.    Its  observation  and  preservation  are  the  end  and  aim 
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of  much  wise  legislation,  of  much  judicial  administration.  But 
men  must  be  dealt  with,  not  as  faultless,  but  as  frail,  and  subject 
to  temptation,  too  strong  for  their  powers  of  resistance.  Civil 
liberty  is  but  natural  liberty  shorn  of  its  power  to  transgress  the 
boundary  which  separates  meum  and  tuum,  in  its  comprehensive 
sense.  Hence  it  is  that  the  law,  with  inflexible  purpose,  has  placed 
restraints  on  transactions  in  which  duty  and  interest  conflict. 
Hence  it  is  that  when  any  relation  of  trust  or  confidence  subsists 
the  law  scrutinizes  with  earnest,  if  not  severe,  vigilance  any  pecu- 
niary transaction  that  may  be  had  between  parties  thus  circum- 
stanced. Hence  it  is  that  when  one  man  stands  in  a  fiduciar>' 
relation  to  another,  any  contract  or  bargain  and  sale  had  with  the 
beneficiary  is  invalid  at  the  mere  option  of  the  latter,  if  seasonably 
expressed.  The  danger  of  abuse  in  such  conditions  dominates 
the  power  of  disposition;  and  the  power  to  make  binding  con- 
tracts, which  we  have  classed  as  among  the  general  attributes  of 
property  ownership,  must  submit  to  reasonable  restraints.  Thomp- 
son V.  Lee,  31  Ala.  292;  Moses  v,  Micou,  79  Ala.  564;  Hug^enin 
V.  Basely,  14  Ves.  273. 

It  is  contended  for  appellants  that  if  a  majority  of  the  capital 
stock  of  the  M.  &  C.  Co.  had  belonged  to  an  individual,  or  to 
a  combination  of  individuals,  instead  of  being  the  property  of  the 
E.  T.,  Va.  &  Ga.  Co.,  the  same  power  of  control  could  have  been 
exerted  as  is  complained  of  in  this  cause.  It  is  possible  that  there 
might  be  an  exceptional,  extreme  case,  in  which  it  would  advance 
the  interest  of  the  owner  or  owners  of  a  majority  of  the  stock  in 
a  corporation  to  diminish  its  income,  that  the  emoluments  of  an- 
other enterprise,  in  which  he  or  they  are  more  largely  interested, 
may  be  thereby  enhanced.  Such  case,  however,  is  extremely  im- 
probable ;  and  if  found  to  exist,  it  might  possibly  present  a  case 
of  wrong,  for  which  injunction  could  furnish  no  preventive  relief. 
This  is  a  question  we  need  not  decide.  As  a  rule,  stockholders,  in 
voting,  as  in  other  acts  they  are  called  to  perform,  attempt  to 
promote  the  welfare  of  the  corporation ;  for  on  its  success  depend 
their  profits.  Whether  they  act  wisely  or  not,  no  one  can  be  heard 
to  complain  of  their  conduct ;  for  the  success  of  the  enterprise  and 
their  individual  interests  are  presumed  to  be  identical.  In  ordi- 
nary elections  by  stockholders  the  presumption  is  that  men  will  act 
as  their  interests  prompt  them  to  act,  and  that  their  aim  is  to 
benefit  the  corporation  in  which  they  are  stockholders.  Should 
a  case  arise  in  which  there  is  bad  faith  in  the  management,  and 
consequent  loss  to  the  stockholders,  there  would  seem  to  be  no 
doubt  that  redress  could  be  obtained  from  the  faithless  governing 
body. 

The  case  in  which  the  votes  are  cast  by  individual  stockholders 
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and  the  one  in  hand  are,  presumptively  at  least,  essentially  differ- 
ent. In  that,  duty  and  interest  are  in  complete  accord.  In  this, 
if  the  averments  of  the  bill  be  true,  they  are  in  palpable  antago- 
nism.  In  the  one  the  presumption  is  that  the  v6te~wiirbe  cast 
solely  in  the  interest  of  the  corporation  holding  the  election.  In 
the  other  that  the  greater  opposing  interest  will  prevail  over  the 
lesser,  as  it  is  so  apt  to  do  in  all  human  conduct.  We  think  it  is 
no  answer  to  the  relief  prayed  in  this  case  that  in  another  possible, 
supposable  case  a  wrong  very  like  the  one  here  complained  of 
might  be  inflicted,  and  yet  the  same  measure  of  redress  could  not 
be  accorded. 

It  is  contended  that,  if  relief  be  granted  in  this  case,  it  will 
greatly  embarrass  railroad  corporations  in  the  matter  of  maintain- 
ing continuous,  connecting  lines,  so  conducive  to  public  conve- 
nience, and  to  economy  in  transportation. 

It  cannot  be  denied  that  steam  has,  in  many  respects,  revolution- 
ized the  world,  and  that  railroads  are  among  the  more  potent  in- 
strumentalities which  have  effected  that  revolution.  The  nations 
of  the  earth  have  been  brought  into  closer  neighborhood  and 
better  acquaintance,  while  Christian  civilization  has  been  much 
more  speedily  and  widely  diffused.  So,  commerce  and  the  in- 
dustrial enterprises  have  received  a  new  impetus  and  expansion, 
theretofore  unknown  in  the  world's  history.  An  instrumentality 
possessing  such  vast  capabilities  should  be  cherished  and  pro- 
tected in  the  enjoyment  and  exercise  of  all  its  rights  and  privi- 
leges. The  groveling  or  agrarian  spirit  which  would  hinder  or 
embarrass  this  mighty  agency  in  the  full  enjoyment  of  its  rightful 
powers,  should  receive  no  encouragement  or  countenance  from 
right-thinking  people.  On  the  other  hand,  the  tremendous  power 
that  may  be  wielded  by  aggregated  or  incorporated  wealth  should 
be  kept  within  due  bounds,  and  restricted  to  legitimate  methods. 
The  pernicious  ends  to  which  concentrated  wealth  may  be  per- 
verted need  not  be  mentioned  here.  The  virtuous  and  patriotic 
titterances  of  many  of  the  courts  of  supreme  jurisdiction,  re- 
echoed from  the  highest  officials  in  the  Federal  Government,  show 
all  too  plainly  that  the  public  is  awakened  to  the  wrongs  inflicted 
through  the  instrumentality  of  combined  capital.  Let  us  accord/ 
to  corporations  all  their  rights,  and  restrain  them  in  the  abuse  of 
their  powers,  should  such  be  attempted. 

The  principle  we  have  declared  in  a  former  part  of  this  opinion 
will  apply  with  equal  force  to  all  employees,  agents,  and  all  other 
persons  or  corporations,  who  may  be  acting  in  the  interest  or  for 
the  benefit  of  the  E.  T.,  Va.  &  Ga.  Co.  Nothing  less  than  an 
absolute  sale  of  the  stock  to  some  person  or  persons  authorized 
to  vote  it,  will  relieve  it  of  the  infirmity  of  its  present  ownership. 
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or  authorize  the  present,  or  any  pretended  owner,  to  be  heard  in 
the  government  of  the  M.  &  C.  Co. 

The  bill  does  not  charge  that  the  E.  T.,  Va.  &  Ga.  Co.  con- 
templates a  sale,  or  pretended  sale  of  this  stock,  and  does  not 
charge  that  the  company,  by  any  indirect  means,  will  attempt  to 
have  its  stock  voted  in  its  interest.  The  charge  is,  that  '*  if  said 
E.  T.,  Va.  &  Ga.  Co.  is  permitted  to  transfer  said  stock,  it  will 
conceal  its  interest  in  the  same  under  the  name  of  some  other 
party,  and  through  such  party  reacquire  the  control  it  now  lias  with 
said  stock  standing  in  its  own  name."  If  such  attempt  be  made, 
without  an  actual  sale  of  the  stock,  it  will  be  a  violation  of  the 
order  made  in  this  case,  and  can  be  published  as  such.  More- 
over, an  election  of  directors  thus  procured  would  be  a  fraud 
perpetrated  in  defiance  of  the  order  of  the  court,  and  such  elec- 
tion would  be  annulled  on  proper  application.  We  hold,  how- 
ever, that  in  the  present  stage  of  this  case,  and  under  the  aver- 
ments of  the  bill,  all  of  which  that  is  pertinent  we  have  copied, 
there  is  not  enough  shown  to  authorize  an  injunction  against  a 
sale  of  the  stock.  That  question  can  be  properly  raised,  when  an 
attempt  is  made,  should  it  ever  be  made,  to  violate  or  evade  the 
principles  of  the  injunction  granted  in  this  cause.  I  Brick.  Dig. 
704,  sec.  930;  3  ih.  377,  sees.  154,  155,  158. 

The  bill  in  this  case  avers,  that  before  filing  the  bill  the  com- 
plainants "  requested  the  Memphis  &  Charleston  Railroad  Co.,  by 
a  request  addressed  to  its  officers,  to  take  appropriate  legal  pro- 
ceedings to  prevent  the  stock  standing  in  the  name  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Railway  Co.  from  being  voted  upon," 
etc.,  "  but  said  corporation  has  neglected  to  comply  with  said 
request."  This  averment  is  sufficient  to  authorize  the  stockhold- 
ers to  sue  in  their  own  names,  if  any  previous  request  was  neces- 
sary to  give  them  that  right.  Circumstanced  as  this  case  is 
charged  to  have  been,  it  would  seem  any  previous  request  would 
obviously  have  been  denied,  and  therefore  it  was  not  necessan.^ 
to  prefer  it.  Tuskaloosa  Man.  Co.  v.  Cox,  68  Ala.  71 ;  Nathan 
V,  Tompkins,  82  Ala.  437 ;  Merchant  &  Planters'  Line  zk  Waga- 
ner,  71  Ala.  581 ;  Green's  Brice's  Ultra  Vires,  673,  note  a;  Dodge 
V.  Woolsey,  18  How.  U.  S.  331 ;  Hawes  v,  Oakland,  104  U.  S.  450. 

We  have  stated  above  that  the  complainant's  bill  makes  a  case 
for  an  injunction,  restraining  the  East  Tenn.,  Virginia  &  Georgia 
Railway  Co.,  its  agents,  directors,  and  all  other  persons  repre- 
senting it  and  its  interest,  from  voting  the  shares  of  stock  held 
by  that  company.  We  have  forborne  to  state  one  imperfection  in 
the  bill  until  this  time.  Many  of  the  essential  averments  of 
the  bill  are  stated  in  this  form :  Complainants  are  "  informed 
and  believe,"  or  are  *'  advised  and  believe,"  without  any  allega- 
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tion  or  charge  that  the  information  or  advice  is  true.  This  form 
of  allegation  has  always  been  held,  in  this  court,  to  be  insufficient. 
It  is  not  an  averment  that  the  information  or  advice  is  true,  but 
that  the  pleader  believes  it  to  be  true.  A  full  denial  of  such 
averment  would  be,  either  that  complainants  had  not  received 
such  information  or  advice,  or,  if  they  received  it,  they  did  not 
believe  it.  This  would  not  present  the  issue  sought  to  be  raised. 
I  Brick.  Dig.  702,  sees.  907-908.  We  will  not,  however,  dissolve 
the  injunction  for  this  imperfection  in  pleading.  Should  it  not 
be  remedied  within  a  reasonable  time,  it  will  become  the  duty  of 
the  chancellor  to  act  upon  the  bill  as  if  the  imperfect  averments 
pointed  out  had  not  been  made. 

The  decree  of  the  chancellor  is  modified,  and  the  cause  re- 
manded.   Let  the  appellees  pay  the  cost  of  appeal. 

Modified  and  remanded. 

McClellan,  J.,  dissenting. 


LORENZO  H.  CONE  et  o/..  Executors,  etc.,  v.  RUSSELL  & 

MASON. 

In  the  Court  of  Chancery  of  New  Jersey,  February  Term, 

1891. 

[Reported  in  48  New  Jersey  Equity  Reports  208.] 

On  order  to  show  cause  why  injunction  should  not  issue. 
Heard  on  bill,  answer,  and  affidavits. 

William  E,  Potter  and  Thomas  E,  French  for  the  complainants. 

Grey  &  Grey  for  the  defendants. 

Pitney,  V.  Ch.*  The  complainants,  Lorenzo  H.  Cone  and  Re- 
becca C.  Cone,  executors,  etc.,  of  Jonathan  Cone,  deceased,  by 
their  bill,  ask  that  the  defendants,  William  F.  Russell  and  Charles 
H.  Mason,  be  enjoined  from  voting  at  any  stockholders'  meet- 
ing of  the  Upper  Delaware  River  Transportation  Co.,  by  virtue 
of  a  certain  power  of  attorney  or  proxy,  irrevocable,  executed  ' 
by  complainants  to  defendants,  authorizing  and  empowering  them 
^0  voteUp^i  fuui  bundled  «nd-seventy-seven  shares  of  the  stock 
of  said  corporation  belonging  to  the  complainants  as  executors, 
and  praying  that  said  power  of  attorney  or  proxy,  and  a  certain 
agreement  between  the  parties  presently  to  be  set  out,  may  be  de- 
creed to  be  null  and  void  and  delivered  up  to  be  cancelled.    .    .    . 

At  the  date  of  this  instrument  the  complainants  were  the  own- 

'  The  opinion  is  given  in  part  only. — Ed. 
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^  ers,  as  executors,  of  four  hundred  and  seventy-seven  shares  of  the 
ty^  stock  mentioned,  and  the  complainant,  Lorenzo  H.  Cone,  was  the 
I  ^  owner  of  ninety-six  shares,  and  shortly  afterward  became  the 
owner  of  ten  additional  shares  thereof,  which  became  subject  to 
the  contract,  and,  added  to  those  already  owned  by  the  defend- 
ants, constituted  a  majority  of  the  stock  of  the  corporation. 

The  power  of  attorney  and  proxy  was  duly  executed  by  the 
complainants  as  executors,  and  also  one  by  L.  H.  Cone  individu- 
ally, and  at  the  annual  meeting  of  April,  1889,  the  defendants,  by 
their  use,  elected  themselves  and  some  of  their  employees  direct- 
ors, and  thereby  secured  a  majority  of  the  board.  The  new^  board 
elected  the  defendant  Russelljgres[dentj^ijh_a  salary  of^^jipo  a 
year,  the  defendant  Mason  treasurer,  with  a  like  salary,  and  one 
Beek,  a  clerk  of  the  defendant,  secretary  of  the  company,  with  a 
salary  of  $500  a  year,  and  appointed  L.  H.  Cone  manager  thereof, 
with  a  salary  of  $2500  a  year.  At  the  same  annual  meeting  a  ma- 
jority of  voices  of  the  stockholders  voted  in  favor  of  a  motion  to 
limit  the  total  expenditure  for  salaries  of  officers  to  $1000  per 
year,  but  the  vote  by  shares  given  by  the  defendants  refused  to 
sustain  the  motion.  From  that  date  to  this  the  affairs  of  the  cor- 
poration have  been  managed  by  the  defendants  with  the  actual 
ownership  of  eighty  out  of  thirteen  hundred  shares  of  its 
I  *■        stock. 

As  might  have  been  expected,  differences  soon  arose  between 
the  parties,  resulting  in  three  bills  in  this  court  prior  to  the  one 
underlying  the  present  motion. 

Complainants  base  their  right  to  the  relief  now  sought  upon 
three  grounds.     ... 

The  second  ground  taken  by  the  complainants  is  that  the  con- 
I  tract  in  question  is  against  public  policy,  and  tends  to  work  a 
fraud  on  the  other  stockholders,  and  is  void  upon  that 
ground.     .     .     . 

The  theory  upon  which  the  capital  of  numerous  persons  is  as- 
sociated in  various  proportions  in  the  shape  of  a  trading  corpo- 
ration, to  be  managed  by  a  committee  of  the  stockholders,  is  that 
such  committee  shall  truly  represent  and  be  subject  to  the  will  of 
the  majority  in  interest  of  the  stockholders.  The  security  of  the 
small  stockholders  is  found  in  the  natural  disposition  of  each 
stockholder  to  promote  the  best  interests  of  all,  in  order  to  pro- 
mote his  individual  interests.  A  member  of  an  ordinary  part- 
nership has  an  additional  security  in  the  personal  character  of 
each  of  his  partners,  and  may  decline  to  be  associated  with  any 
whom  he  does  not  know  and  approve.  But  a  stockholder  in  a 
corporation  cannot  control  the  personnel  of  his  associates,  and 
must  rely  upon  their  self-interest  alone. 
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Upon  the  foundation  of  the  natural  disposition  of  persons  to 
promote  their  own  interests  rests  the  rule  established  in  this  State 
in  the  famous  case  of  Taylor  v.  Griswold,  2  J.  S.  Gr.  222^  that  a 
trading  corporation  could  not,  without  special  legislative  author- 
ity, make  a  by-law  authorizing  a  stockholder  to  vote  by  proxy. 
The  principle  established  by  that  case  is  **  that  the  obligation  and 
duty  of  corporators  to  attend  in  person  and  execute  the  trust  or 
franchise  reposed  in  or  granted  to  them,  is  implied  in  and  forms 
a  part  of  the  fundamental  constitution  of  every  charter  in  which 
the  contrary  is  not  expressed ; "  and  the  reason  given  by  Horn- 
blower,  Ch.  J.  (p.  22y),  and  again  by  Ford,  J.  (p.  250),  is  that 
the  good  of  the  stockholders,  as  well  as  of  the  public,  requires  that 
each  stockholder  should  exercise  his  individual  judgment  as  to 
all  matters  presented. 

In  Fuller  v.  Dame,  18  Pick.  472  (p.  484),  Shaw,  Ch.  J.,  says: 
"  Mr.  Fuller  was  one  of  the  original  proprietors  of  the  Worces- 
ter Railroad.  His  associates  had  a  right  to  believe  that,  in  all 
his  acts  as  such  stockholder,  in  choosing  directors,  in  framing  by- 
laws, and  doing  other  acts,  pursuant  to  the  powers  of  the  cor- 
poration, he  had  a  common,  and,  in  proportion  to  his  shares,  an 
equal  interest,  and  they  had  a  right  to  rely  on  his  judgment,  his 
recommendations  of  directors  and  other  acts,  with  all  the  con- 
fidence inspired  by  such  a  belief." 

Our  legislature  has,  since  the  decision  in  Taylor  v,  Griswold, 
authorized  the  use  of  proxies,  limiting  them,  however,  to  three 
years.  But  the  principle  still  remains  that  the  proxy  is  supposed 
to  vntp  fg|-  f\\f  prnrp;^^  ri"^  H  ^^>  HtfffSt^^^^  a  majority  of  the^ 
stock  is  owned  by  one  person,  he  has  no  riglit  to  use  his  power  as 
such  owner  to  advance  his  private  interests  at  the  expense  of  the 
ipipprity  And,  in  like  manner,  he  has  no  right  to  depute  to  an- 
other, who  has  little  or  no  interest  in  the  corporation,  a  power  to 
use  his  stock  for  that  purpose.  Such  deputation  is  the  more 
dangerous  Fecause  the  person  Tnt rusted  with  the  power  has  no 
such  inducement  to  promote  the  interests  of  the  corporation  as 
the  stock  owner  has.  Where  the  majority  of  the  stock  is  owned 
by  one  man  or  set  of  men,  acting  in  concert,  the  minority  are,  to 
some  extent,  protected  by  the  natural  interest  of  the  majority  to 
promote  the  real  interest  of  the  corporation.  But  where  a  person, 
who  has  little  oiuiQ-actuaLoLam^rship,  has  the  unrestricted  voting 
power  of  a  majority  of  the  stock,  the  minority  loses  this  protec-) 
tion,  and  what  may  be  properly  termed  the  underlying  and  fund- 
amental understandingjuid>.contract  upon  which  the  association  is 
founded  is  abandoned  an^Jbroken. 

The  motive  which  may  induce  the  owner  of  a  controlling  in- 
terest in  the  corporation  to  deprive  himself  of  and  depute  to  an- 
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Other  the  power  to  use  it  as  he  may  see  fit,  during  a  fixed  period, 
may  be  of  little  consequence  to  his  associates,  but  is  usually  found 
in  some  consideration  of  personal  gain.  In  the  case  in  hand  it  is 
the  employment  of  complainant,  L.  H.  Cone,  as  manager  for  a 
fixed  term  and  at  a  fixed  salary,  and  irrespective  of  the  actual 
value  of  his  services.  The  avowed  object  and  purpose  of  the  de- 
fendants was  to  secure  to  themselves  like  employment  and  sal- 
aries. The  mere  statement  of  the  affair  seems  to  me  to  condemn 
it.  The  motive  was  in  itself  improper  and  unlawful.  Servants  of 
a  corporation  should  be  employed  and  paid  upon  their  merits, 
and  buying  votes  for  an  office  in  a  corporation  is  of  the  same  ob- 
jectionable character  as  buying  them  for  a  public  office.  The 
same  may  be  said  of  buying  the  right  to  control  the  business 
policy  and  management  of  the  affairs  of  a  corporation. 

In  Guernsey  v.  Cook,  117  Mass.  548;  S.  C,  120  Mass.  501, 
the  contract  was  that  the  defendant,  who  with  another  acting  in 
concert  with  him  owned  the  majority  of  the  stock  of  a  corpora- 
tion, agreed  with  the  plaintiff  that  the  plaintiff  should  be  em- 
ployed as  treasurer  at  a  salary  of  $3500  per  year,  and  should  pur- 
chase one  hundred  shares  of  the  defendant's  stock  at  par,  but 
leave  it  in  the  control  of  the  defendant,  and  in  case  plaintiff  should 
be  discharged  as  treasurer,  defendant  should  repurchase  the  shares 
at  the  same  price  with  interest.  Plaintiff  was  discharged,  and 
brought  his  action  for  the  price  of  the  shares  of  stock.  The 
contract  was  declared  to  be  void,  as  a  fraud  upon  the  other  stock- 
holders and  as  against  public  policy,  and  the  action,  "  which,'*  to 
use  the  language  of  the  court,  "  is  not  in  avoidance  but  in  direct 
affirmance  of  the  contract,"  was  defeated.  The  reasoning  of  the 
court  in  arriving  at  this  conclusion  seems  to  me  to  be  sound. 

This  case  was  followed  by  Woodruff  v,  Wentworth,  133  Mass. 
309,  where  it  was  held  that  a  contract  between  two  stockholders 
in  a  corporation  by  the  terms  of  which  one,  in  consideration  of  a 
sum  of  money  paid  to  him  by  the  other,  agrees  to  vote  for  a  cer- 
tain person  as  manager  of  the  corporation,  and  also  to  vote  to  in- 
crease the  salary  of  the  officers  of  the  corporation,  including  that 
of  the  manager,  is  void  as  against  public  policy,  and  doubt  is  ex- 
pressed as  to  whether  such  assent  would  cure  its  vice. 

In  Foil's  Appeal,  91  Pa.  St.  434,  the  Supreme  Court  of  Penn- 
sylvania went  so  far  as  to  refuse  specific  performance  of  a  con- 
tract to  sell  a  comparatively  few  shares  of  stock  in  a  national 
bank,  where  the  avowed  object  was  to  enable  the  purchaser  to 
obtain  the  control  of  the  bank,  and  who  for  that  purpose  had  al- 
ready bought  up,  largely  with  borrowed  money,  almost  a  majority 
of  the  stock.  The  learned  judge,  speaking  for  the  court,  says 
(p.  437)  :  "  The  stock,  as  now  held,  is  scattered  among  a  variety 
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of  people  and  held  in  greater  or  lesser  amounts.  It  is  difficult  to 
see  how  the  small  stockholders  who  have  modest  earnings  in- 
vested in  it,  the  depositors  who  use  it  for  the  safe  keeping  of  their 
money,  or  the  business  public  who  look  to  it  for  accommodation  in 
the  way  of  loans,  are  to  be  benefited  by  the  concentration  of  a  ma- 
jority of  its  stock  in  the  hands  of  one  man,  or  in  such  a  way  that 
one  man  and  his  friends  shall  control  it.  Especially  is  this  so 
when,  as  here,  an  attempt  is  made  to  control  it  by  the  use  of  bor- 
rowed capital.  The  temptation  to  use  it  for  personal  ends  in  such 
case  is  very  strong." 

For  an  instance  of  the  abuse  of  power  by  an  actual  majority  in 
ownership  of  stock  in  a  corporation,  see  Winthrop  v.  Iron  Co., 
17  Fed.  Rep.  48. 

Following  the  reasoning  of  these  cases,  I  conclude  that  the  con- 
tract complained  of  in  this  suit  is  void  as  against  public  policy. 
This  conclusion  does  not  reach  so  far  as  to  necessarily  forbid  all 
pooling  or  combining  of  stock,  where  the  object  is  to  carry  out  a 
particular  policy  with  the  view  to  promote  the  best  interests  of  all 
the  stockholders.  The  propriety  of  the  object  validates  the  means 
and  must  affirmatively  appear.     .     .     . 

For  these  reasons,  I  am  of  the  opinion  that  the  contract  and 
proxy  set  out  and  mentioned  in  the  bill  are  void,  and  complain- 
ants are  entitled  to  relief  against  them,  and  that  the  injunction 
prayed  for  must  go. 

I  will  advise  an  order  accordingly. 


GEORGE  W.  HEY,  Respondent,  v,  MATTHEW  J.  DOL- 
PHIN et  ai,  Appellants. 

In  the  Supreme  Court  of  New  York,  December  Term,  1895, 

[Reported  in  92  Hun,  230.] 

Appe^vl  by  the  defendants,  Matthew  J.  Dolphin  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on 
the  loth  day  of  July,  1895,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Onondaga  Special  Term,  declaring  void 
certain  provisions  of  three  contracts  entered  into  between  plaintiflF 
and  the  defendants  on  the  27th  day  of  February,  1888,  and  di- 
recting the  division  between  the  plaintiff  and  the  defendant  Dol- 
phin of  certain  shares  of  stock  in  the  defendant  corporation. 

The  action  was  in  equity,  and  the  relief  demanded  is — 
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1.  That  a  certain  power  of  attorney,  contained  in  three  con- 
tracts entered  into  between  the  plaintiff  and  the  defendant  Dol- 
phin, as  parties  of  the  first  part,  and  the  defendant  corporation,  as 
party  of  the  second  part  (under  which  power  of  attorney  the  de- 
fendant Dolphin  was  constituted  the  proxy  for  the  plaintiff  in  re- 
gard to  10,000  shares  of  stock  of  the  defendant  corporation  issued 
in  the  joint  names  of  the  plaintiff  and  the  defendant  Dolphin),  be 
declared  void  and  of  no  force  and  effect,  and  that  it  be  cancelled 
and  extinguished. 

2.  That  the  defendant  corporation  be  adjudged  and  decreed  to 
issue  to  the  plaintiff  a  certificate  or  certificates  of  5000  shares  of 
stock,  being  his  proportion  of  the  10,000  shares  of  stock  issued  to 
him  and  the  defendant  Dolphin  jointly. 

3.  That  the  defendant  Dolphin  be  enjoined  from  voting  upon 
or  otherwise  interfering  with  said  5000  shares  of  stock  of  the 
plaintiff. 

Samuel  Untermyer,  Louis  Marshall,  De  Witt  C,  Brown  and 
William  S.  Andrews  for  the  appellants. 

John  W.  Suggett  and  Ceylon  H,  Lewis  for  the  respondent. 

Merwin,  J.  The  defendant.  The  International  Postal  Supply 
Co.  of  New  York,  was  duly  incorporated  under  the  laws  of  this 
State  on  the  loth  of  July,  1885.  I^  was  formed  for  the  purpose 
of  manufacturing  and  dealing  in  machines  and  other  supplies  for 
use  and  employment  in  the  post  offices  in  this  and  other  countries, 
including  machines  and  devices  for  stamp-cancelling  and  post- 
marking mail  matter,  and  also  for  the  purpose  of  acquiring  and 
dealing  in  letters  patent  for  such  machines.  Its  capital  stock  was 
$2,000,000,  divided  into  shares  of  $100  each.  The  number  of  its 
trustees  was  seven,  and  they  were  duly  elected.  The  plaintiff  and 
the  defendant  Dolphin  have  been  trustees  since  the  organization. 
Dolphin  being  the  president  of  the  board.  The  place  of  business 
of  the  corporation  is  Brooklyn. 

Prior  to  the  organization  of  the  corporation.  Hey  and  Dolphin 
with  three  others  were  owners,  or  interested  in  the  development 
of  inventions  for  machines  for  stamp-cancelling  and  post-mark- 
ing letters,  and  had  obtained  or  applied  for  two  patents  covering 
such  inventions.  These  patents  or  applications  were,  on  the  or- 
ganization of  the  corporation,  transferred  to  it,  and  10,000  shares 
of  stock  were  issued  thereupon  to  the  five  parties.  Of  this  stock 
the  parties  contributed  2000  shares,  which  were  placed  on  the 
market  for  the  benefit  of  the  corporation,  and  sold  to  provide 
funds  for  developing  the  inventions.  On  the  14th  of  October, 
1887,  Hey  and  Dolphin  entered  into  a  written  agreement,  in  and 
by  which,  after  reciting  that  the  parties  had  been  engaged  in  the 
business  of  inventing  and  developing  machines  for  stamping  and 
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cancelling  mail  matter  and  were  the  joint  owners  of  pending  ap- 
plications for  patents  and  other  joint  interests  connected  with  the 
business,  and  that  it  was  deemed  for  the  best  interests  of  both 
parties,  for  the  purpose  of  preventing  friction  and  disputes,  to 
consolidate  their  interest  in  the  business  into  a  joint  interest  as 
far  as  it  could  be  effectually  done  consistently  with  the  rights  and 
obligations  of  the  parties  in  and  to  the  International  Postal  Sup- 
ply Co.,  it  was  therefore  agreed  that  the  parties  should  own 
jointly  all  inventions  and  improvements  in  the  post  office  ma- 
chines of  every  name  and  nature  theretofore  or  thereafter  made  or 
purchased  by  either  party.  A  schedule  of  twelve  applications  was 
attached,  supposed  to  include  all  then  made.  It  was  also  agreed 
that  the  parties  "  shall  contribute  in  equal  shares  to  the  expenses 
of  the  said  business  and  of  developing  and  patenting  the  said  in- 
ventions, and  shall  share  equally  the  profits  thereof ; "  that  all 
sales  of  stock  of  the  Postal  Co.  made  by  either  should  be  for  the 
joint  benefit  of  both,  and  that  neither  of  the  parties  should  have 
the  right  to  dispose  of  any  invention,  application  or  patent,  or  of 
any  interest  therein,  without  the  consent  of  the  other. 

On  the  27th  of  February,  1888,  the  three  contracts  in  question 
were  made  between  the  plaintiff  and  the  defendant  Dolphin  as 
parties  of  the  first  part,  and  the  corporation  defendant  as  the 
party  of  the  second  part,  by  which,  taken  as  a  whole,  the  plain- 
tiff and  Dolphin  sold  and  transferred  to  the  company  the  twelve 
applications  and  inventions  contained  in  the  schedule  annexed  to 
the  contract  between  Hey  and  Dolphin,  and  agreed  to  assign  all 
inventions  or  improvements  which  they,  or  either  of  them,  might 
make  in  post  office  machines  of  any  description. 

One  of  the  contracts  specifically  covered  one  of  the  named  ap- 
plications, and  the  price  to  be  paid  by  the  company  was  $40,000 
in  the  capital  stock  of  the  company  at  par  value,  and  it  was  pro- 
vided that  the  stock  should  be  issued  in  a  single  certificate  of 
4000  shares  "  to  Matthew  J.  Dolphin  and  George  W.  Hey  jointly, 
and  the  beneficiary  interest  in  the  said  four  thousand  shares  of 
stock  is  hereby  apportioned,  ascertained  and  declared  to  be  as  fol- 
lows, viz. :  The  said  Matthew  J.  Dolphin  shall  own  an  undivided 
one-half  interest  in  the  said  stock,  and  the  said  George  W.  Hey 
shall  own  the  other  undivided  one-half  interest  therein.  The  said 
certificate  of  four  thousand  shares  shall  not  be  surrendered  and 
another  or  others  issued  in  its  stead  for  the  purpose  of  dividing 
the  said  stock  among  the  said  joint  owners  thereof,  or  among 
them  and  other  or  others  for  the  period  of  ten  years  from  the  date 
of  this  instrument,  without  the  joint  consent  of  said  Dolphin  and 
Hey,  which  said  joint  consent  shall  be  reduced  to  writing  and 
Wed  with  the  said  company.    The  said  four  thousand  shares  of 
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stock  shall  not  be  sold,  pledged  or  otherwise  disposed  of  in  whole 
or  in  part  during  the  said  period  of  ten  years  without  the  joint 
consent  of  the  said  Dolphin  and  Hey  being  so  filed  with  the  said 
company  as  aforesaid;  but  it  is  expressly  agreed  that  the  said 
party  gf  the  second  part  shall  interpose  no  objection  or  hindrance, 
but,  on  the  contrary  thereto,  shall  consent,  and  does  hereby  con- 
sent, to  any  disposition  of  the  said  stock,  or  any  portion  thereof, 
which  shall  be  made  by  and  with  the  joint  consent  of  the  said 
Dolphin  and  Hey.  The  said  invention,  and  others  for  similar 
uses,  assigned  by  the  said  parties  of  the  first  part  to  the  said  party 
of  the  second  part  in  other  instruments  of  assignment,  bearing 
even  date  herewith,  have  cost  the  said  parties  of  the  first  part 
great  expenditures  of  time  and  money,  and  they  have,  therefore, 
made  it  a  condition  of  this  agreement  and  assignment,  as  well  as 
of  the  others  above  referred  to,  that  without  the  joint  consent  the 
stock  paid  to  the  said  parties  of  the  first  part  shall  not,  during  the 
time  named,  be  sold  in  whole  or  in  part,  and  shall  not  be  divided 
among  themselves  or  others,  but  shall  remain  as  first  issued  for 
the  purpose  of  enabling  the  said  parties  of  the  first  part  to  pre- 
vent the  control  and  management  of  the  said  company  from  pass- 
ing over  to  persons  who  might  be  less  qualified,  or  less  disposed, 
to  make  the  business  of  the  said  company  a  success  and  its 
stock  valuable.  All  dividends  paid,  and  all  payments  for  any 
cause,  or  from  any  source,  which  may  be  made  by  the  said  com- 
pany upon  the  said  four  thousand  shares  of  stock,  shall  be  divided 
among  and  paid  to  the  said  Dolphin  and  Hey,  share  and  share 
alike,  according  to  their  respective  interests  in  the  said  stock. 
.  .  .  The  said  parties  of  the  first  part  do  hereby  jointly  and 
severally  constitute  and  appoint  the  said  Matthew  J.  Dolphin  to 
be  their  lawful  attorney,  substitute,  and  proxy  for  them,  and  in 
their  names  and  stead  to  vote  on  the  said  four  thousand  shares  of 
stock  at  all  annual  elections  of  trustees  and  inspectors  of  election 
for  the  said  company,  and  at  all  meetings  of  the  stockholders  of 
the  said  company,  as  fully  and  with  the  same  force  and  effect 
as  either  of  them  might  or  could  do  if  the  said  stock  stood  in  his 
individual  name  on  the  books  of  the  said  company,  and  he  were 
personally  present  at  such  elections  or  such  meetings.  This 
power  of  attorney  shall  remain  unrevoked  and  irrevocable  for 
the  said  period  of  ten  years  from  the  date  of  this  instrument,  un- 
less its  revocation  shall  sooner  be  assented  to  jointly  by  the  said 
Matthew  J.  Dolphin  and  George  W.  Hey.  In  the  event  of  the 
death  of  the  said  Matthew  J.  Dolphin  within  the  said  ten  years, 
the  said  four  thousand  shares  of  stock  shall  be  divided  according 
to  their  respective  interests  therein  between  the  said  George  W. 
Hey  and  the  heirs  or  legal  representatives  of  the  said  Matthew 
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J.  Dolphin,  and  the  power  of  attorney  herein  executed  shall  be 
revoked,  unless  all  parties  in  interest  shall  jointly  agree  to  a  dif- 
ferent disposition  of  the  said  stock  and  its  management." 

Another  of  the  contracts  covered  another  application  and  in- 
vention at  the  same  price,  with  similar  provisions  as  to  the  form 
of  the  certificate  and  its  disposal  and  the  power  of  attorney. 

The  third  contract  covered  the  other  ten  inventions  or  applica- 
tions at  the  price  of  $200,000  in  stock,  with  similar  provisions  as 
to  the  form  of  certificate  and  its  disposal  and  the  power  of  at- 
torney. 

The  certificates  were  issued  in  the  form  designated,  and  thereby 
Hey  and  Dolphin  became  joint  owners  of  one-half  the  stock  of 
the  corporation.  It  appears  that  at  that  time  they,  to  some  extent, 
each  individually  owned  other  shares  of  the  stock  not  affected 
by  the  agreements. 

In  the  complaint  it  is  alleged,  among  other  things,  that  Dolphin 
has,  since  the  said  contracts  were  made,  controlled  the  corporation 
and  its  business,  and  has  mismanaged  the  same  in  divers-named 
particulars  to  the  great  injury  of  plaintiff  and  the  other  stock- 
holders ;  that  the  power  of  attorney  is  void  under  the  laws  of  the 
State  and  is  contrary  to  public  policy  and  has  been  revoked  by 
plaintiff.  Relief  is  asked  that  it  be  declared  void,  and  that  the 
corporation  issue  to  plaintiff  a  certificate  of  5000  shares. 

It  was  found  by  the  Special  Term  that  Dolphin,  by  virtue  of 
the  power  of  attorney  and  by  exercising  the  voting  powers  there- 
by conferred,  has  been  and  still  is  enabled  to  control  and  man- 
age the  affairs  of  the  company,  but  that  the  plaintiff  had  not 
proved  any  fraudulent  mismanagement  on  the  part  of  Dolphin. 
At  the  trial  it  was  held  that  the  evidence  on  this  subject  on  the 
part  of  the  plaintiff  did  not,  of  itself,  call  for  a  revocation  of  the 
agreement,  or  call  for  a  reply  on  the  part  of  the  defendants,  and 
the  defendant  gave  no  evidence  on  the  subject.  It  was,  however, 
held  as  matter  of  law  that  the  provisions  in  the  contracts  mak- 
ing the  power  of  attorney  or  proxies  irrevocable  for  ten  years, 
unless  their  revocation  was  sooner  assented  to  by  Dolphin  and 
Hey,  were  contrary  to  public  policy,  and  that  plaintiff  had  a 
right  to  revoke  the  same;  that  those  parts  of  the  contracts  that 
provided  that  the  certificates  should  remain  as  they  were,  and 
that  the  stock  should  not  be  sold  or  divided  during  the  period  of 
ten  years  without  the  joint  consent  of  Dolphin  and  Hey,  were 
contrary  to  public  policy  and  void,  and  that  plaintiff  was  entitled 
to  judgment  accordingly,  and  for  a  partition  and  division  by  the 
corporation  of  the  10,000  shares  equally  between  Hey  and 
Dolphin. 

No  question  is  made  about  the  validity  of  the  issue  by  the  de- 
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fendant  corporation  of  the  10,000  shares  of  stock,  or  as  to  the 
right  of  Hey  and  Dolphin  to  buy  them,  or  about  the  right  or 
power  of  the  corporation  to  make  the  contracts.  The  real  con- 
test is  between  Hey  and  Dolphin  about  the  character  of  the  owner- 
ship of  the  stock  and  about  its  management.  The  other  stock- 
holders are  not  here  complaining,  nor  is  the  corporation. 

The  plaintiff  seeks  the  benefit  of  the  contracts  so  far  as  they 
give  him  an  ownership  of  an  undivided  one-half  of  the  stock, 
but  repudiates  some  of  the  conditions  of  the  ownership  that  are 
connected  with  the  acquisition  and  are  a  part  of  the  same  transac- 
tion. It  is  not  entirely  clear  that  the  plaintiff  can  repudiate  con- 
ditions which  seem  to  be  somewhat  material  and  still  claim  full 
ownership. 

But  passing  that,  we  come  to  the  question  whether  the  agree- 
ment that  the  stock  should  be  held  for  ten  years  and  the  power 
of  attorney  be  for  that  time  irrevocable,  was  void  as  against  pub- 
lic policy.  The  object  and  purpose  of  the  arrangement  as  stated 
in  the  contracts  is  not  of  itself  vicious,  but  rather  the  contrary. 
This  is  not  a  case  where,  as  in  some  of  the  cases  cited  by  the  re- 
spondents, there  is  a  combination  of  stockholders  for  the  special 
benefit  of  some  party,  or  where  the  power  to  cast  the  vote  is  in  a 
party  having  no  beneficial  interest.  The  arrangement  purported 
to  be  for  the  benefit  of  all  the  stockholders  and  the  attorney  was 
one  of  the  parties  beneficially  interested.  Nor  is  it  a  case  of  com- 
bination of  stockholders  within  the  decision  of  Fisher  v.  Bush, 
35  Hun,  641,  upon  which  the  respondent  relies,  for,  in  that  case, 
it  is  said  by  Barker,  J.,  p.  643 :  "  The  owner  of  property  may 
withdraw  it  from  the  market  as  long  as  he  deems  it  for  his  in- 
terest to  do  so ;  and  if  these  parties  and  their  associates  were  the 
promoters  of  this  corporation,  or  owned  these  shares  in  common, 
or  as  copartners,  then,  doubtless,  they  could  have  entered  into 
a  valid  agreement  regulating  a  sale  of  the  same  and  requiring 
the  owners  to  hold  them  from  market  for  a  reasonable  and  definite 
period  of  time,  and  thus  forbidding  a  sale,  by  either,  of  his  in- 
terest to  one  against  whom  his  associates  might  have  a  reasonable 
objection.  Moffatt  %k  Farquhar,  7  Ch.  Div.  591,  in  23  Moak's 
Eng.  Rep.  731.  A  stipulation  of  that  character  would  not  be 
illegal  as  against  public  policy,  as  it  would  be  simply  a  provision, 
assented  to  by  all,  that  the  new  comer  into  the  business  transaction 
should  be  with  the  approval  of  the  other  joint  owners." 

It  will  hardly  be  claimed  that  a  majority  of  stockholders  may 
not  combine  to  control  an  election  of  directors.  Havemever  v, 
Havemeyer,  43  N.  Y.  Super.  Ct.  506 ;  Barnes  v.  Brown,  80  N.  Y. 
537.  In  the  latter  case  it  is  said :  "  It  is  the  general  rule,  sanc- 
tioned by  the  policy  of  the  law,  that  those  who  have  the  largest  in- 
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terest  in  corporations  may  control  them,  as  they  have  the  greatest 
interest  that  they  shall  be  well  managed."  In  Brown  v.  Pacific  Mail 
S.  S.  Co.,  5  Blatchf.  525,  it  was  held  that  an  irrevocable  power 
of  attorney  or  proxy,  given  by  an  owner  of  stock  in  a  corpora- 
tion, to  vote  upon  such  stock,  and  to  continue  for  the  period  of 
four  years,  reserving  certain  privileges  to  such  owner  in  regard 
to  the  manner  of  dealing  in  the  stock  and  withdrawing  from 
such  ownership,  is  not  contrary  to  public  policy  or  open  to  ob- 
jection. 

It  is  to  be  borne  in  mind  that  the  plaintiff  and  Dolphin,  under 
the  agreement  of  October  14,  1887,  ^^^^  J^^^^  owners  of  the  in- 
ventions transferred  to  the  corporation  and  were  partners  in  the 
business  of  developing  and  patenting  those  and  similar  inventions. 
Evidently  this  relation  existed  when  the  contracts  in  question 
were  made,  and  they  related  to  a  part  of  that  business.  The  rela- 
tion between  Hey  and  Dolphin  was  not  terminated,  but  changed ; 
the  common  property  assumed  another  form,  and  its  management 
for  a  definite  period,  for  reasons  satisfactory  to  themselves,  and 
not  as  between  themselves  illegal,  was  intrusted  to  one  of  the 
parties.  This  was  the  effect  of  the  power  of  attorney.  The  con- 
sideration for  this  was  ample,  as  it  was  a  part  of  the  transaction  of 
the  sale  of  the  inventions  and  the  purchase  of  the  stock.  It  may 
be  assumed  that  neither  of  the  parties  would  have  assented  to  the 
sale  and  purchase  except  on  those  conditions.  The  right  to  a 
partition  may  be  waived.  17  Am.  &  Eng.  Ency.  of  Law,  693,  and 
cases  cited.  As  partners  or  as  tenants  in  common,  Hey  and 
Dolphin  had  the  right  to  deal  with  the  corpus  of  the  stock  as  a 
unit,  and  it  is  difficult  to  see  why  it  would  be  any  more  against 
public  policy  for  them  to  withdraw  it  from  the  market  for  a  defin- 
ite period  than  it  would  be  for  an  individual  to  do  so  under  the 
same  circumstances,  or  that  any  illegal  restraint  of  trade  would 
be  accomplished.  Hodge  v,  Sloan,  107  N.  Y.  244.  The  nature 
of  the  ownership  was  such  that  one  could  not  sell  without  the 
consent  of  the  other,     i  Cook  on  Stock,  etc.,  sec  429. 

We  are  of  the  opinion  that  the  court  erred  in  holding  that  the 
provisions  complained  of  were  void  as  against  public  policy.  Nor 
should  it  be  said  that  the  power  of  attorney  was  revocable  at  the 
pleasure  of  the  plaintiff.  It  was  a  power  given  for  a  considera- 
tion, and  Dolphin  had  an  interest  in  the  property  itself.  The 
stock  being  issued  to  the  two  together,  the  power  of  attorney  or 
proxy  was  necessary  in  order  to  carry  out  the  arrangement.  Mat- 
ter of  Pioneer  Paper  Co.,  36  How.  Pr.  iii ;  i  Thomp.  on  Corp. 
73 ^-  In  Story  on  Agency,  sec.  477,  it  is  said  that  where  an  au- 
thority or  power  is  coupled  with  an  interest,  or  where  it  is  given 
for  a  valuable  consideration,  it  is  from  its  own  nature  and  char- 
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acter,  in  contemplation  of  law,  irrevocable,  unless  there  is  an  ex- 
press stipulation  to  the  contrary. 

The  plaintiff  further  claims  that  the  power  of  attorney  or  proxy 
is  revocable  under  the  provisions  of  sec.  21  of  the  General  Cor- 
poration Law,  c.  687,  of  1892,  which,  so  far  as  it  is  important 
here,  is  as  follows :  "  Every  proxy  must  be  executed  in  writing  by 
the  member  himself,  or  by  his  duly  authorized  attorney.  No 
proxy  hereafter  made  shall  be  valid  after  the  expiration  of  eleven 
months  from  the  date  of  its  execution,  unless  the  member  exe- 
cuting it  shall  have  specified  therein  the  length  of  time  it  is  to 
continue  in  force,  which  shall  be  for  some  limited  period.  Every 
proxy  shall  be  revocable  at  the  pleasure  of  the  person  executing 
it,  but  a  corporation  having  no  capital  stock  may  prescribe  in  its 
by-laws  the  persons  who  may  act  as  proxies  for  members,  and  the 
length  of  time  for  which  proxies  may  be  executed." 

This  act  was  passed  after  the  contracts  in  question  were  made, 
but  it  is  claimed  to  be  effective  here  under  the  power  reserved  in 
the  legislature  to  amend  or  modify  a  law  relating  to  a  corpora- 
tion. It  is  not  clear  that  this  act,  in  this  regard,  was  intended 
to  be  retroactive.  N.  Y.  &  Oswego  Midland  R.  R.  Co.  v.  Van 
Horn,  57  N.  Y.  473, 477.  Besides,  the  power  of  attorney  or  proxy 
here  considered  is  not  of  the  ordinary  character.  Had  plaintiff 
not  given  it  he  could  not  have  voted  on  the  stock  without  the  con- 
sent of  Dolphin.  Neither  could  vote  on  it  without  the  consent  of 
the  other.  Matter  of  Pioneer  Paper  Co.,  supra.  The  statute  re- 
ferred to  is  not,  we  think,  applicable  here. 

It  seems  to  us  that  the  court  erred  in  holding,  as  matter  of 
law,  that  the  provisions  of  the  contracts  for  not  disposing  of  the 
stock  for  the  period  of  ten  years  without  the  consent  of  both  par- 
ties were  illegal,  and  that  the  power  of  attorney  was  void  or  rev- 
ocable. The  contracts  as  between  the  plaintiff  and  Dolphin  were 
quite  analogous  to  a  partnership  arrangement  for  a  definite  period, 
and  we  see  no  good  reason  for  allowing  one  party  to  terminate 
it  at  his  pleasure.  If  the  plaintiff  can  show  a  good  reason  for  a 
termination  of  the  relation  it  is  to  be  assumed  that  he  will  get 
relief.  That  question  is  not  before  us,  nor  is  the  question  as  to 
whether  some  other  stockholder  may  not  have  a  right  to  inter- 
vene. 

Hardin,  P.  J.,  and  Parker,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
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Section  IV. — Powef  of  the  Majority. 
UUMAN  V.  THE  LEBANON  VALLEY  RAILROAD  CO. 

Is  THE  Supreme  Court  of  Pennsylvania,  J,\nuary  Term, 

1858. 

[ReporUd  in  30  PcHttiyhonia  State  Reports  42.] 

Is  EQUITY.    Motion  for  special  injunction. 

This  was  a  bill  for  an  injunction,  by  George  M.  Lauman,  as 
well  for  himself  as  for  such  other  stockholders  of  the  Lebanon 
Valley  Railroad  Co,  as  should  choose  to  become  parties  to  the 
suit,  and  contribute  to  the  expenses  thereof,  against  The  Lebanon 
Valley  Railroad  Co.  and  its  officers. 

It  set  forth  that  by  sundry  acts  of  Assembly  of  the  common- 
Health  of  Pennsylvania,  the  Lebanon  Valley  Railroad  Co.  became 
a  coiporation  or  body  politic,  with  the  powers  therein  specifically 
granted,  and  no  others.  That  in  pursuance  of  such  powers, 
they  had  constructed  and  nearly  completed  their  railroad  from 
Readily  to  Harrtsburg.  That  the  subscription  to  their  stock 
amounted  to  more  than  $1,000,000;  and  a  large  amount  of  bonds 
had  been  issued  by  them.'unaer  authority  of  law,  bearing  seven 
per  cent,  interest,  the  proceeds  of  which,  with  the  subscriptions, 
had  been  employed  and  expended  in  the  construction  of  the  said 
railroad ;  and  that  the  complainant  was  a  stockholder  and  corpo- 
rator thereof. 

That  an  act  of  Assembly  was  passed  on  the  5th  May,  1857, 
proriding  for  the  entire  merger  of  the  Lebanon  Valley  Railroad 
Co.  and  of  all  its  corporate  rights,  powers,  and  privileges,  into 
the  Philadelphia  and  Kcadiog  Railroad  Co.,  so  that  the  two 
companies  might  be  consolidated  into  one;  and  all  the  property, 
rights,  franchises,  and  privileges  of  the  Lebanon  Valley  Railroad 
Co.  might  be  transferred  to  and  vested  in  the  Philadelphia  and 
Reading  Railroad  Co. 

That  the  mode  of  effecting  this  merger  was  to  be  by  a  joint 
agreement  of  the  directors  or  managers  of  each  corporation,  under 
their  respective  corporate  seals,  prescribing  the  terms  and  con- 
ditions, and  the  manner  of  converting  the  capital  stock  of  the 
Lebanon  Valley  Railroad  Co.  into  the  stock  of  the  Philadelphia 
and  Reading  Railroad  Co.  That  this  agreement  was  to  be  sub- 
mitted to  the  stockholders  of  each  of  the  said  companies,  and  a 
vote  by  vallot  taken  for  the  adoption  or  rejection  of  the  same, 
each  share  entitling  the  holder  thereof  to  one  vote;  and  if  a 
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majority  of  all  the  votes  cast,  at  each  of  said  meetings,  should  be 
in  favor  of  the  adoption  of  said  agreement,  such  fact  to  be  certi- 
fied and  with  a  copy  of  the  agreement  filed  in  the  office  of  the 
secretary  of  the  commonwealth ;  whereupon  the  Lebanon  Valley 
Railroad  Co.  should  be  deemed  to  have  been  merged  in  the  Phila- 
delphia and  Reading  Railroad  Co. 

That  the  directors  and  managers  of  the  said  companies  had 
entered  into  such  a  joint  agreement,  which  provided,  among  other 
things,  that  the  holders  of  the  stock  of  the  Lebanon  Valley  Rail- 
road Co.  should  each  be  entitled  to  one  share  of  the  stock  of 
the  Reading  Railroad  for  each  share  of  the  stock  used  by  them ; 
and  the  Lebanon  Valley  Railroad  Co.  had  called  a  meeting  of 
the  stockholders,  for  the  purpose  of  submitting  the  same  for  their 
consideration,  and  that  the  Philadelphia  and  Reading  Railroad 
Co.  owned  or  controlled  a  majority  of  the  shares  of  stock  of  the 
Lebanon  Valley  Railroad  Co.  That  complainant  was  instructed 
that  the  said  act  of  5th  May,  1857,  is  contrary  to  the  principles 
of  natural  justice,  in  violation  of  the  Constitution  of  the  United 
States  and  of  the  Constitution  of  Pennsylvania,  and  that  all  pro- 
ceedings under  it  are  null  and  void,  without  the  unanimous  con- 
sent plall  the.  stockholders  of  the  Lebanon  Vallev  Railroad  Co. 
He  thereafter  prayed,  that  the  court  would  decree  the  said  act 
to  be  unconstitutional  and  void;  that  the  said  agreement  might 
be  cancelled,  and  the  defendants  enjoined  and  restrained  from 
any  further  proceedings  under  the  said  act  without  the  unani- 
mous consent  of  the  stockholders ;  and  for  further  relief,  etc. 

The  complainant,  on  filing  this  bill,  with  an  affidavit  of  the 
truth  of  the  facts  therein  set  forth,  moved  for  a  preliminary  in- 
junction to  restrain  the  defendants  from  any  further  proceedings 
under  the  act  of  5th  May,  1857.  This  motion  now  came  on  to  be 
heard. 

Read  for  the  complainant,  in  support  of  the  motion. 

St.  G,  T.  Campbell  and  Meredith  for  the  respondents. 

LowRiE,  Ch.  J.  The  Lebanon  Valley  Railroad  Co.  proposes  to 
enter  into  a  contract  of  consolidation  with  the  Philadelphia  and 
Reading  Railroad  Co.,  and  an  act  of  Assembly,  passed  last  year, 
authorizes  them  to  do  so;  but  George  M.  Lauman,  one  of  their 
stockholders,  objects  to  the  proceeding.  He  has  brought  his  suit 
against  the  proper  party,  alleging  the  appropriate  facts,  and  prays 
for  an  injunction  to  arrest  the*  execution  of  the  intention,  and  for 
such  other  and  further  relief  as  is  proper  for  his  case. 

No  one  will  deny  that,  without  the  authority  of  the  legislature, 
i  neither  of  these  companies  has  power  to  enter  into  such  a  con- 
tract ;  for,  as  corporations,  their  powers  are  strictly  limited  to  the 
province  marked  out  for  them  in  their  charters. 
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No  one  will  deny  that,  as  private  corporations,  either  of  these 
companies  may  abandon  its  charter,  and  dissolve  itself,  except  so 
far  as  its  creditors  may  have  a  right  to  object,  and  so  far  as  its 
public  duties,  as  conservators  of  a  highway,  may  tend  to  limit  its 
powers  in  this  respect;  and  that  the  legislature  may,  at  pleasure, 
release  it  from  the  limitation,  and  allow  a  transfer  of  its  duties  to 
other  hands. 

No  one  will  deny  that  an  association  of  individuals  becomes  a 
corporation,  when,  by  authority  of  law,  it  acquires  a  name  by 
which  its  legal  identity  can  be  preserved  through  all  the  changes 
of  membership,  business,  constitution,  and  sphere  of  action  which 
it  may  undergo,  and  which  may  entirely  destroy  its  actual  identity. 
Such  a  name  is  essential  to  corporate  existence,  and  when  it  is 
given  up,  the  corporation  ceases  to  exist. 

Bearing  in  mind  these  propositions,  let  us  inquire  what  will  be 
the  effects  of  this  consolidation  of  these  two  companies,  as  author- 
ized and  proposed. 

1.  The  Reading  company  will  extend  its  chartered  rights,  privi- 
leges and  duties  from  Reading  to  Harrisburg,  while  still  pre- 
serving its  name,  and  therefore  its  legal  though  not  its  actual 
identity. 

2.  The  Lebanon  company,  that  is,  all  its  members,  will  pass 
into  the  Reading  company,  and  become  members  thereof,  and  all 
their  corporate  privileges  and  property  will  become  vested  therein, 
and,  by  authority  of  law,  all  the  liabilities  of  the  former  company 
will  become  chargeable  against  the  latter. 

3.  By  such  an  act  the  Lebanon  company  loses  its  actual  identity. 
abandons  its  name,  and  therefore  its  legal  identity  and  its  corpo- 
rate existence,  and  can  no  longer  claim  any  legal  recognition. 
This  is  called  a  merger  of  the  Lebanon  corporation  into  the  other ; 
but  such  a  merger  is  a  dissolution,  destroying  the  actual  identity 
of  both,  while  the  legal  identity  of  one  of  them  is  preserved — as 
where  a  life  estate  is  merged  in  a  fee  simple,  one  being  destroyed 
and  the  other  enlarged  by  the  operation. 

\ow,  if  a  legal  majority  of  the  Lebanon  company  agree  to  all 
this,  what  can  a  single  ^tockholderhave  to  say  against  it? 

He  cannot  object  that  the  supposed  contract  between  the  gov- 
ernment and  his  corporation,  involved  in  the  grant  of  its  charter, 
is  violated ;  for  both  the  government  and  the  corporators  are 
assenting  to  this  change  of  its  terms. 

He  cannot  object  that  his  company  is  committing  a  breach  of 
its  public  duties,  by  going  beyond  its  chartered  privileges,  and  by 
abandoning  its  functions  as  sole  conservators  of  its  highway;  for 
the  legislature  have  allowed  this.  And  the  public  claims  on  its 
permanence  and  identity  btSng  remitted,  he  cannot  object  to  his 
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company  dissolving  itself.  A  denial  of  this  power  would  be  fruit- 
less, for  the  company  could  forfeit  its  charter  any  day,  or  evade 
the  prohibition  in  numerous  ways,  one  of  the  most  efficient  of 
which  would  be  by  a  sale  of  the  materials  of  its  business  and  sus- 
pension of  operations,  for  government  would  be  incompetent  to 
keep  it  in  operation. 

If  the  principle  of  the  association  is  violated  by  a  majority  of 
its  members,  by  a  departure  from  its  original  purposes,  or  by  a 
refusal  or  voluntarily  produced  inability  to  proceed,  any  stock- 
holder may  treat  such  a  matter  as  equivalent  to  a  dissolution,  at 
least  as  regards  him,  and  for  such  a  case  the  law  provides  a  means 
of  securing  to  him  his  share  of  the  property,  or  its  value. 

It  is  of  the  nature  of  his  contract  with  his  associates,  by  which, 
under  legislative  authority,  they  constituted  themselves  into  a  cor- 
poration that  it  is  dissoluble,  and  that,  on  a  dissolution,  the  rights 
and  property,  or  their  legal  equivalents,  shall  be  distributed  among 
'  the  members,  and  therefore  the  act  of  dissolution  does  not  violate 
the  contract  of  association. 

Then,  what  valid  objection  can  a  dissenting  stockholder  of  a 
private  corporation  have  to  such  an  arrangement  as  the  one  now 
proposed  ? 

He  may  object  that  it  is  a  violation  of  the  contract  of  associa- 
tion by  which  he  and  his  associates  agreed  to  become  one  corpo- 
rate company  for  a  given  purpose ;  that  he  united  in  the  associa- 
tion for  one  purpose,  then  agreed  on,  and  now  the  majority  are 
diverting  their  capital  to  a  different  purpose.  This  is  a  violation 
of  chartered  contracts ;  not  the  supposed  one  between  the  govern- 
ment and  the  corporators,  but  the  one  between  the  corporators 
themselves. 

He  may  object  that  his  co-corporators  have  no  power  to  make 
a  new  contract  for  him,  and  thereby  constitute  him  a  member  of 
a  new  and  different  corporation ;  for  it  is  of  the  very  nature  of  a 
contract  relation  that  it  can  be  instituted  only  by  the  real  parties 
to  it,  unless  it  be  a  mere  constructive  contract,  which  is  only  a 
convenient  form  or  fiction  of  law,  invented  to  enforce  a  corre- 
sponding legal  duty. 

He  may  object  that  even  the  legislature  cannot  authorize  this, 
for  by  doing  so,  they  would  authorize  the  destruction  of  one  pri- 
vate contract,  and  the  compulsory  creation  of  another  in  its  stead, 
and  would  take  away  the  remedy  by  due  course  of  law,  which  the 
dissenting  stockholder  is  entitled  to,  because  of  the  departure  or 
diversion  of  the  association  from  its  agreed  purposes ;  and  would, 
besides  this,  change  the  essential  nature  of  contracts,  which  even 
legislative  power  cannot  do,  and  much  less  legislative  authority. 

He  may  object  that,  though  in  corporate  action,  after  the  corpo- 
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ration  is  constituted,  and  its  province  defined,  the  details  of  its 
business  and  the  making  of  its  contracts  must  necessarily  be  under 
the  control  of  a  majority ;  yet  it  is  of  the  nature  of  things  that, 
in  the  act  of  constituting  the  corporation,  and  of  taking  stock, 
each  man  must  act  for  himself,  and  therefore  that  he  cannot,  by 
a  vote  of  a  corporate  majority  of  the  Lebanon  company,  and 
against  his  consent,  be  constituted  a  member  of  the  Reading  com- 
pany. 

But  wrhat  follows?  Can  one  member  of  a  corporation  hold  all 
his  fellow-members,  with  their  investments,  to  an  unprofitable  and 
impracticable  enterprise,  and  prevent  them  from  embarking  in 
another  that  is  more  hopeful  ?  No ;  their  power  of  dissolution 
will  relieve  them  from  such  an  objection,  and  without  it  one  mem- 
ber of  a  corporation  would,  under  some  circumstances,  have  an 
almost  absolute  power  over  the  investments  of  all  the  others. 

Can  he  object  that  the  majority  who  are  going  into  the  Reading  I 
company  are  going  to  take  all  the  property  with  them? 

Let  us  notice  that  this  property  is  a  railroad,  with  its  appurte- 
nances, and  that  it  iS  an  indivisible  unit.  Therefore,  on  a  disso- 
lution, however  brought  about,  the  only  means  of  distributing  the 
joint  property  is  to  sell  it  and  distribute  the  proceeds,  or  to  allow 
one  or  more  of  the  members  to  take  it  on  paying  to  the  others  the 
value  of  their  several  shares,  just  as  interests  in  indivisible  real 
estate,  and  in  ships,  are  divided  when  the  owners  can  no  longer 
agree  to  hold  together. 

But  does  it  violate  the  private  right  of  a  dissenting  stockholder, 
when  the  others,  by  a  corporate  act,  unite  in  selling  out  all  the 
property  of  the  corporation?  In  relation  to  ordinary  private 
corporations  for  mere  private  purposes,  it  will  not  be  pretended 
that  it  does,  even  when  such  a  sale  is  equivalent  to  a  dissolution 
of  the  corporation,  as  when  a  manufacturing  corporation  sells  out 
its  establishment,  and  refuses  to  resume  operations.  And  rail- 
road companies  go  this  far  frequently  in  the  effectiveness  of  their 
act,  where,  with  the  consent  of  the  legislature,  they  mortgage  all 
their  property ;  for  a  mortgage  involves  a  power  of  sale. 

But  here,  the  thing  or  consideration  for  which  this  sale  is  to  be 
made  is  shares  of  stock  in  the  Reading  company,  to  be  delivered 
to  each  member  according  to  the  number  of  shares  now  owned  by 
him  in  the  Lebanon  company. 

Now,  it  is  plain  enough  that  a  dissenting  member  cannot  thus  I 
be  forced  into  a  new  corporation,  and  that  his  property  in  the 
corporation  cannot  be  taken  from  him  and  the  stock  of  another   1 
imposed  upon  him  by  way  of  compensation,  by  the  act  either  of 
the  legislature  or  of  his  co-corporators,  or  of  both  combined.     It 
no  doubt  seemed  clear  to  the  legislature  that  such  an  arrangement    ■ 


;  I 
ti 


•  I  ■  ' 


\\ 


.  I 


•>: 


■  I 


\ 


1478     LAUMAN  V.  LEBANON  VALLEY  RAILROAD  CO.     [CHAP.  VIII. 

would  be  advantageous  to  all  the  stockholders,  and  therefore  they 
did  not  think  of  providing  for  the  event  of  a  dissent  by  any  one 
of  tliem.  We  cannot  presume  that  the  legislature  intended  to 
assume  or  exercise  any  unconstitutional  power  over  private  con- 
tracts, but  only  that,  supposing  that  they  were  granting  a  valua- 
ble privilege,  they  omitted  to  make  provision  for  those  who  should 
refuse  to  accept  it.  They  did  not  decide  that  the  new  stock  was 
equivalent  to  the  old,  and  should  be  taken  as  a  compensation  for 
it,  but  merely  acted  on  the  supposition  that  it  would  be  accepted 
as  equal. 

The  efficiency  of  the  objection  to  the  proceeding  is  founded, 
not  so  much  on  the  want  of  authority  in  government  to  divest  one 
title  and  substitute  another,  as  upon  the  mode  of  doing  it.  The 
Constitution  requires  that  it  shall  be  done  only  by  due  course  of 
law,  before  the  judicial  tribunals,  and  on  hearing  of  the  parties ; 
and  in  that  way  it  is  often  done.  In  the  partition  of  interests  in 
real  estate,  ships,  mercantile  and  manufacturing  establishments, 
courts  always  proceed  by  divesting  titles  and  interests  of  one 
kind,  and  substituting  others.  And  this  arises  from  the  neces- 
sity of  such  cases.  It  is  an  inherent  quality  of  all  associated  in- 
terests that  they  may  be  converted  into  separate  interests ;  and  if 
it  were  not  so,  such  interests  would  often  be  worthless  to  some 
owners,  because  of  disagreements  among  them  which  the  law 
could  not  correct,  and  the  disorders  of  such  associations  would  be 
an  incurable  evil. 

Does  a  private  corporation  exceed  its  powers  when  it  sells  out 
the  property  that  is  essential  to  its  active  existence? 

There  is  no  excessive  exercise  of  power  where  no  right  is  vio- 
lated ;  and  therefore  we  must  examine  if  any  right  is  violated  by 
such  an  act.  And  this  refers  us  to  the  legal  relations  of  the  cor- 
poration to  others  in  respect  of  its  property.  It  can  have  no 
relations  limiting  its  powers  in  this  respect,  except  to  the  grantors 
of  its  land,  to  the  public,  and  to  its  own  members.  Such  an  act  does 
not,  in  the  present  case,  violate  the  terms  on  which  the  corporation 
holds  its  land ;  and  therefore  no  rights  of  grantors  are  violated. 
The  State  consents  to  the  sale,  and  therefore  no  public  right  is 
violated. 

If  there  is  an)rthing  in  the  relation  existing  between  the  cor- 
poration and  its  members  that  prevents  the  sale,  then  a  more  seri- 
ous dufficulty  is  presented ;  for  if  there  is,  it  must  be  a  part  of  the 
contract  of  association,  and  cannot  be  changed  by  the  legislature. 
But  IS  there?  The  charter  shows  the  terms  of  the  contract,  and 
in  it  we  discover  no  provision  of  the  kind.  Can  we  regard  it  as 
implied  or  involved  in  the  nature  of  such  a  contract  ?  We  do  not 
think  so;  for  property  in  itself  is  essentially  alienable,  and  the 
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right  of  alienation  is  essential  to  complete  ownership ;  and  to  re- 
gard corporate  property  as  inalienable  is  contrary  to  the  spirit  of 
alt  mortmain  laws.  But  such  a  sale  may  lay  the  ground  for  a  dis- 
solution. Suppose  it  does:  this  is  no  valid  impediment  to  it,  for 
a  dissolution  is  not  prohibited. 

If,  then,  this  corporation  may  sell  or  exchange  all  its  property, ' 
why  may  it  not  exchange  it  for  stock  in  the  Reading  company, 
and  divide  that  among  its  members  ? 

This  is  only  another  mode  of  presenting  a  question  already 
answered ;  but  it  arises  very  naturally  in  this  form,  and  may  very 
well  be  answered  as  put. 

The  contract  of  consolidation  is  an  act  of  dissolution  in  form 
and  substance  of  the  Lebanon  company,  and  the  corporation  can- 
not, in  the  act  of  dissolution,  dispose  of  the  rights  of  its  members. 
The  act  of  dissolution,  like  the  act  of  association,  is  not  a  cor- 
porate act,  but  an  act  of  the  members  of  the  corporation.  They 
may  commit  to  their  officers  the  business  of  effecting  it  in  all  its 
details,  but  they  are  not  required  to  do  so  by  the  terms  of  their 
association,  and  in  effecting  such  a  purpose  the  officers  would  be 
rather  trustees  of  the  members  than  corgorate  functiouaoes.  Then 
il  follows,  quite  obviously,  that  no  corporate  act  can  settle  the 
tennsof^dissolution.  or  distribute  the  ettects  among  the  members, 
anfTEatthis  company  cannot  decide  what  the^laintiif  shall  take 
for  his  interest. 

The  act  of  dissolution  works  a  change  in  the  form  of  the  inter- 
ests of  its  members  by  destroying  the  stock  and  substituting  the 
thing  which  the  stock  represented — that  is,  a  legal  interest  in  the 
property,  and  leaves  the  meniEefs  to  such  a  division  of  this.  But 
this  property  is  indivisible,  and  therefore  we  see  no  objection  to 
the  act  of  the  legislature  so  far  as  it  allows  the  majority  to  dispose 
of  it  in  the  way  proposed,  except  that  under  the  Constitution  they 
cannot  be  allowed  to_diye5l_QE_einbajxafi9-  the  plaintifF's  interest 
therein  with'SuTfirsTgiving  security  therefgr.  The  act  of  transfer 
and  dissSlufloirisTSne:  rfcafried  into  effect,  it  destroys  his  stock. 
Before^lTTC^aone  he  must  be  secured,  and  we  must  grant  the  in- 
junction asked  for,  to  stand  until  this  is-,  done. 

Let  the  injunction  be  issued  on  the  plaintiff's  giving  security  to 
the  amount  of  $1000  to  the  defendants ;  and  let  it  be  dissolved 
on  the  defendants  giving  security  to  the  plaintiff,  in  double  the 
market  value  of  his  stock,  to  pay  for  said  stock  when  its  value 
shall  be  ascertained, 
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BRADFORD  M.  C.   DURFEE  v.   OLD  COLONY  AND 
FALL  RIVER  RAILROAD  CO.  .and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  October 
Term,  1862. 
{Reported  in  5  AUe»  230.] 

The  case  was  heard  upon  the  bill,  answer  and  demurrers,  before 
the  chief  justice,  and  reserved  for  the  determination  of  the  whole 
court.  The  arguments  upon  the  questions  of  jurisdiction  and 
pleading  are  omitted.' 

C.  I.  Reed  (£.  Ames  with  him)  for  the  plaintiff. 

.$■.  Barllett  &■  J.  G.  Abbott  (B.  Dean  with  them)  for  the  defend- 
ants. 

BiGELOw,  Ch.  J.  We  do  not  deem  it  necessary  to  consider  the 
questions  raised  by  the  demurrer  to  the  bill,  nor  to  discuss  the 
nature  or  extent  of  the  jurisdiction  of  this  court  in  equity  over 
corporations,  at  the  suit  of  one  or  more  of  their  stockholders,  in 
cases  where  there  has  been  an  excess  or  abuse  of  the  power  or  au- 
thority conferred  by  legislative  grants.  In  the  view  which  we  have 
taken  of  the  merits  of  the  case  these  questions  become  immaterial. 

The  case  for  the  plaintiff  mainly  rests  on  the  single  proposition 
of  law,  that  a  corporation  established  by  the  legislature  of  this 
commonwealth,  by  acts  which,  under  St,  1830,  c.  81,  are  subject 
to  alteration,  amendment  or  repeal,  at  the  pleasure  of  the  legisla- 
ture, cannot  engage  in  any  new  enterprise  or  enter  upon  any  new 
undertaking,  in  addition  to  that  contemplated  by  and  embraced  in 
the  original  charter  of  the  company,  against  the  consent  of  any 
one  3t_iti-»teckholders.  although  such  new  enterprise  or  under- 
taking is  of  the  same  kind  with  that  for  which  the  corporation  was 
originally  established,  and  is  authorized,  sanctioned  and  adopted 
by  "an"  express  legislative  grant,  and  by  a  vote  of  the  majority  of 
the  s^ckholders  duly  ascertained  according  to  law. 

In  endeavoring  to  ascertain  whether  this  proposition  can  be 
supported  on  sound  legal  principles,  it  does  not  seem  to  us  to  be 
necessary  to  enter  upon  any  extended  discussion  of  the  extent  of 
the  right  reserved  by  the  general  laws  to  the  legislature  to  modify 
or  repeal  the  charters  of  corporations  without  or  against  their  con- 
sent. No  question  arises  here  between  the  legislature  and  the  cor- 
poration. The  latter  have  assented,  in  the  mode  provided  by  law, 
to  the  change  in  their  rights,  powers  and  duties  which  have  been 
created  by  the  act  set  forth  in  the  bill,  and  have  thereby  accepted 
the  modifications  of  their  original  contract  with  the  common- 
*  The  statement  of  tacts  is  given  in  part  only. — Eo. 
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wealth  which  result  from  the  new  provisions  of  law  which  they 
have  thus  adc^ted  and  sanctioned.  Nor  are  we  called  on  to  deter- 
mine the  effect  which  such  a  legislative  act  would  have  upon  a 
previously  existing  executory  contract  entered  into  with  the  cor- 
poration; as,  for  instance,  an  agreement  to  subscribe  for  stock  and 
to  become  a  member  of  a  corporate  body,  created  or  to  be  estab- 
lished for  certain  distinct  and  designated  objects.  No  such  ques- 
tion arises  in  the  present  case.  The  plaintiff  had  no  executory 
agreement  with  the  defendants  at  the  time  the  act  in  question  was 
passed  by  the  legislature,  or  when  it  was  approved  and  accepted 
by  a  legal  vote  of  the  corporation.  He  was  then  the  absolute 
owner  of  shares,  and  as  such  was  a  constituent  member  of  the 
body  corporate,  clothed  with  all  the  rights  and  privileges  and 
subject  to  all  the  duties  and  obligations  of  a  stockholder.  These, 
therefore,  constituted  the  extent  and  the  measure  of  his  responsi- 
bility to  the  corporation,  and  of  their  liability  and  legai  obliga- 
tions to  him.  In  this  view,  the  gist  of  the  present  inquiry  seems 
to  us  to  embrace  a  much  narrower  range  than  that  which  was 
taken  in  the  very  elaborate  and  extended  argument  submitted  by 
the  learned  counsel  for  the  plaintiff.  It  appears  to  us  that  when 
we  shall  have  ascertained  and  defined  with  precision  and  accu- 
racy the  nature  of  the  contract  which  subsists,  under  the  statutes 
of  this  commonwealth,  between  a  corporation  and  one  of  it^mem- 
bers,  solely  by  virtue  of  >i'"s  hpjng  a  prripn>tnr  pf  shares  in  the 
capita  lsto£lt,jve  shall  have  gone  very  tar  towards  a  final  adjudica- 
tion rftKe  rights  of  the  respective  parties,  so  far  as  they  are  in- 
volved in  the  present  controversy. 

We  suppSse  it  may  be  stated  as  an  indisputable  proposition,  that 
every  person  who  becomes  a  member  of  a  corporation  aggregate 
by  purchasing  and  holding  shares  agrees  by  necessary  implication 
that  he  will  be  bound  by  all  acts  and  proceedings,  within  the  scope 
of  the  powers  and  authority  conferrjed  hy  the  charter,  which  shall 
be  adopted  or  sanctioned  by  a  vote  of  the  majority  of  the  corpora- 
tion, duly  taken  a'n^'ascertained  according  to  law.  This  is  the 
unavoidable  result  of  the  fundamental  principle  that  the  majority 
of  the  stockholders  can  regulate  and  control  the  lawful  exercise 
of  the  powers  conferred  on  a  corporation  by  its  charter.  A  holder 
of  shares  in  an  incorporated  body,  so  far  as  his  individual  rights 
and  interests  may  be  involved  in  the  doings  of  the  corporation, 
acting  wilhin  the  legitimate  sphere  of  its  corporate  power,  has  no 
other  legal  control  over  them  than  that  which  he  can  exercise  by 
his  single  vote  in  the  meetings  of  the  company.  To  this  extent, 
he  has  parted  with  his  personal  right  or  privilege  to  regulate  the 
"lisposition  of  that  portion  of  his  property  which  he  has  invested 
in  the  capital  stock  of  the  corporation,  and  surrendered  it  to  the 
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will  of  a  majority  of  his  fellow  corporators.  The  jus  disponendi  is 
vested  in  them  so  long  as  they  keep  within  the  line  of  the  general 
purpose  and  object  for  which  the  corporation  was  established,  al- 
though their  action  may  be  against  the  will,  of  a  minority,  how- 
ever large.  It  cannot,  therefore,  be  justly  sai-d  that  the  contract, 
express  or  implied,  between  the  corporation  and  the  stockholders 
is  infringed  or  impaired  by  any  act  or  proceeding  of  the  former 
which  is  authorized  by  a  majority,  and  which  comes  within  the 
terms  of  the  original  statute  creating  and  establishing  their  fran- 
chise, and  confeTrihg  on  them  capacity  to  exercise  control  over  the 
rights  and  property  of  their  niembers.  On  the  contrary,  the  fair 
and  reasonable  implication  resulting  from  the  legal  relation  of  the 
stockholder  and  the  corporation  is,  that  the  majority  may  do  any 
act  either  coming  within  the  scope  of  the  corporate  authority, 
or  which  is  consistent  with  the  terms  and  conditions  of  the  original 
charter,  with<Mit  and  even  against  the  consent  of  an  individual 
member. 

Such  being  the  nature  of  the  contract  which  subsists  between 
the  corporation  and  each  of  its  members,  we  have  only  to  inquire, 
in  the  present  case,  whether  it  has  been  in  any  respect  violated  by 
the  present  defendants.  The  answer  to  this  inquiry  will  be  found 
in  the  interpretation  which  is  put  on  that  clause  of  the  general  laws 
of  this  commonwealth  already  cited,  by  which  a  right  is  reserved 
to  the  legislature  to  amend,  alter  or  repeal  any  act  of  incorporation 
which  has  been  established  by  its  authority  since  the  enactment 
of  that  provision  in  St.  1830.  Whatever  may  be  the  extent  of  the 
authority  which  is  thereby  retained  by  the  legislature  to  modify 
or  change  the  charters  of  corporations  without  or  against  their 
consent,  there  would  seem  to  be  no  reason  to  doubt  that,  with  the 
concurrence  of  the  corporation  manifested  in  the  mode  pointed 
out  by  law,  the  legislature  may  make  any  alteration  in  or  addition 
to  the  power  and  authority  conferred  by  the  original  act  of  in- 
corporation, and  not  foreign  to  the  purposes  and  objects  for  which 
it  was  enacted,  and  which  it  was  designed  to  accomplish,  which 
may  seem  to  be  expedient  or  necessary.  No  breach  of  contract 
would  be  thereby  occasioned.  Such  action  would  be  in  precise 
accordance  with  the  terms  on  which  the  grant  of  the  franchise 
was  made.  In  creating  a  corporation,  no  contract  is  made  by  the 
legislature  with  the  individual  members  or  stockholders,  any  fur- 
ther than  they  are  represented  by  the,  artificial  body  which  the 
act  of  incorporation  calls  into  being.  They  have  no  other  rights 
except  those  which  exist  or  grow  out  of  the  constitution  of  the 
body  corporate  of  which  they  are  members.  To  this  only  can  we 
look,  in  order  to  ascertain  whether  there  has  been  any  breach 
of  contract  or  violation  of  chartered  rights.    It  constitutes,  of 


/! 


! 


1 


SIC.  IV.]        DURFEE  V.  OLD  C.  &  F.  R.  R.  R.  CO.  et  ai.  I483 

jiseif,  the  contract  by  which  the  rights  of  all  parties  are  to  be 
governed.  When,  therefore,  it  is  expressly  provided  between  the 
legislature  on  the  one  hand  and  the  corporation  on  the  other,  as 
part  of  the  original  contract  of  incorporation,  that  the  former  may 
change  or  modify  or  abrogate  it  or  any  portion  of  it,  it  cannot  be 
said  that  any  contract  is  broken  or  infringed  when  the  power  thus 
reserved  is  exercised  with  the  consent  of  the  artificial  body  of 
whose  original  creation  and  existence  such  reservation  formed 
m  essential  part.  The  stockholder  cannot  say  that  he  became  a 
member  of  the  corporation  on  the  faith  of  an  agreement  made  by 
the  legislature  with  the  corporation,  that  the  original  act  of  in- 
corporation should  undergo  no  change  except  with  his  assent. 
Such  a  position  might  be  asserted  with  more  plausibility,  if  there 
M-as  an  absence  of  a  clause  in  the  original  act  of  incorporation 
providing  for  an  alteration  in  its  terms.  In  such  a  case  it  might 
perhaps  be  maintained  that  there  was  a  strong  implication  that 
ihe  charter  should  remain  inviolate,  and  that  the  holders  of  shares 
invested  their  property  in  the  corporation  relying  upon  a  contract 
entered  into  between  it  and  the  legislature  that  the  provisions 
of  the  act  creating  it  should  remain  unchanged.  But  it  is  difficult 
to  see  how  such  a  construction  can  be  put  on  a  contract  which 
contains  an  express  stipulation  that  it  shall  be  subject  to  amend- 
ment and  alteration.  If  it  be  asked  by  whom  such  amendment 
or  alteration  is  to  be  made,  the  answer  is  obvious :  by  the  parties 
to  the  contract,  the  legislature  on  the  one  hand  and  the  corpora- 
lion  on  the  othen;  the  former  expressing  its  intention  by  means 
of  a  legislative  act,  and  the  latter  assenting  thereto  by  a  vote  of 
the  majority  of  the  stockholders,  according  to  the  provisions  of 
its  charter.  It  is  nothing  more  than  the  ordinary  case  of  a  stipu- 
lation that  one  of  the  parties  to  a  contract  may  vary  its  terms  with 
the  assent  of  the  other  contracting  party.  In  such  case,  all  per- 
sons claiming  derivative  rights  or  interests  under  the  original 
contract,  with  notice  of  its  terms,  would  be  bound  by  the  amend- 
ment or  alteration  to  which  the  parties  should  agree.  Take  an 
illustration  similar  to  one  put  by  the  learned  counsel  for  the  de- 
fendants. Suppose  a  copartnership  or  joint-stock  company,  con- 
sisting of  shipowners,  to  be  formed  for  a  specific  purpose,  to  carry 
on,  for  instance,  a  series  of  voyages  to  India,  with  a  proviso  that 
at  any  time,  by  mutual  assent  of  the  parties,  the  terms  of  the  origi- 
nal agreement  might  be  modified  or  changed,  it  being  also  stipu- 
lated that  owners  of  merchandise  might  share  in  the  contemplated 
enterprise  by  sending  goods  to  the  ports  or  places  to  which  the 
ships  might  be  sent  in  pursuance  of  the  agreement.  Can  there  be 
any  doubt  that  under  such  a  contract  the  shipper  of  goods  would 
be  bound  by  any  alteration  in  its  terms  to  which  the  original  par- 
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ties  should  agree,  and  that  if,  in  pursuance  of  such  alteration,  the 
destination  of  their  vessels  should  be  afterwards  changed  by  the 
owners,  so  that  voyages  to  China  were  substituted  instead  of  to 
India,  this  change  in  the  terms  of  the  agreement  would  constitute 
no  breach  of  contract  towards  the  shippers  of  goods?  If  it  be  not 
so,  then  it  would  follow  that  a  sub-contractor  would  not  be  bound 
by  a  stipulation  in  the  principal  contract  under  which  he  under- 
took to  act,  and  of  which  he  had  due  notice.  It  is  a  mistake,  there- 
fore, to  say  that  the  contract  of  a  stockholder  with  a  corporation 
established  under  our  statutes  binds  the  latter  to  undertake  no  new 
enterprise  and  engage  in  no  business  or  operation  other  than  that 
contemplated  by  the  original  charter.  This  interpretation  puts 
aside  the  express  provision  authorizing  an  amendment  or  altera- 
tion of  th«  act  of  incorporation,  and  gives  it  no  effect  as  against  a 
stockholder  without  his  assent,  although  he  bought  his  stock  or 
subscribed  for  his  shares  subject  to  the  legal  effect  of  such  a  stipu- 
lation. The  infirmity  of  the  argument  in  behalf  of  the  plaintiff  is, 
that  it  admits  that  an  amendment  may  be  legal  and  valid  as  to 
the  corporation,  if  they  assent  to  it  by  a  vote  of  the  majority, 
while  at  the  same  time  it  sets  it  aside  as  against  the  stockholder 
who  refuses  to  sanction  it,  on  the  ground  that  as  to  him  it  is 
illegal  and  void.  But  we  cannot  see  how  the  amendment  can  be 
said  to  be  legal  and  illegal  uno  et  eodent  Aatu.  If  it  is  valid  as  to  the 
corporation,  for  the  reason  that  they  have  accepted  and  approved 
it  according  to  the  provisions  of  their  charter,  it  would  seem  that 
it  must  also  be  binding  on  the  stockholder,  who  has  agreed  that 
his  rights  and  interests  in  the  corporation  shall  be  regulated  and 
controlled  by  a  vote  of  a  majority,  acting  in  conformity  to  the  orig- 
inal constitution  of  the  corporation,  and  within  the  scope  of  its 
corporate  powers.  The  real  contract  into  which  the  stockholder 
enters  with  the  corporation  is,  that  he  agrees  to  become  a  member 
of  an  artificial  body  which  is  created  and  has  its  existence  by 
virtue  of  a  contract  with  the  legislature,  which  may  be  amended  or 
changed  with  the  consent  of  the  companj,  ascertained  and  de- 
clared in  the  mode  pointed  out  by  law.  Having,  by  virtue  of  the 
relation  which  subsists  between  himself  and  the  corporation  as  a 
holder  of  shares,  assented  to  the  terms  of  the  original  act  of  in- 
corporation, he  cannot  be  heard  to  say  that  he  will  not  be  bound 
by  a  vote  of  the  majority  of  the  stockholders  accepting  an  amend- 
ment or  alterations  of  the  charter  made  in  pursuance  of  an  express 
authority  reserved  to  the  legislature,  and  which  by  such  accept- 
ance has  become  binding  on  the  corporation.  Such  we  under- 
stand to  be  the  result  of  the  adjudicated  ca^s.  In  Crease  v.  Bab- 
cock,  23  Pick.  342,  it  was  expressly  decided  that  corporators,  by 
accepting  a  charter,  directly  agree  to  adopt  the  provision  reserv- 
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ing  to  the  legislature  the  right  to  amend,  alter  or  repeal  the  act 
of  incorporation  as  a  constituent  part  of  their  contract;  and  it  has 
often  been  decided,  under  similar  provisions  in  the  statutes  of 
other  States,  that  amendments  or  changes,  either  abridging  the 
corporate  authority  or  enlarging  and  extending  it  so  as  to  embrace 
new  enterprises  and  to  incur  additional  burdens  and  liabilities, 
when  duly  adopted  by  the  corporation,  are  valid  and  binding  on 
a  dissenting  minority,  as  well  as  on  those  corporators  by  wliose 
votes  the 'amending  act  has  been  accepted  and  approved.  Buffalo, 
etc..  Railroad  v.  Dudley,  4  Keman,  336, 348,  354.  Northern  Rail- 
road V,  Miller,  10  BaPb,  282.  Meadow  Dam  Co.  v.  Gray,  30 
Maine,  547,  Oldtown,  etc.,  Railroad  v.  Veazie,  39  Maine,  580. 
Banet  v.  Alton,  etc,  Railroad,  13  Illinois,  504. 

It  was  urged,  as  a  grave  objection  against  the  doctrine  above 
stated,  that  it  puts  the  minority  of  the  stockholders  of  a  corpora- 
tion entirely  within  the  control  of  the  legislature  and  a  majority 
of  the  stockholders,  and  that  there  would  be  no  limit  or  restraint 
placed  on  the  exercise  of  the  power,  so  that  corporations  might  be 
diverted  to  purposes  and  objects  wholly  foreign  to  those  for  which 
they  were  originally  established,  and  stockholders  might  be  made 
10  participate  against  their  will  in  undertakings  which  they  never 
contemplated  and  which  they  deemed  inexpedient  or  ruinous.  If 
this  be  so,  it  is  a  consequence  of  which  no  stockholder  can  reason- 
ably complain,  because  it  is  a  result  which  flows  from  the  contract 
into  which  he  has  voluntarily  entered.  But  we  are  not  prepared 
10  admit  the  soundness  of  the  objection.  A  restraint  or  limit  on 
the  power  of  the  legislature  to  alter  or  amend  a  charter,  even  with 
the  consent  of  the  corporation,  may  perhaps  be  found  in  the  doc- 
trine recc^nized  in  some  of  the  English  cases,  that  the  enlarge- 
ment of  corporate  powers  shall  not  be  extended  so  as  to  authorize 
enterprises  or  operations  different  in  their  nature  and  kind  from 
those  comprehended  within  the  tfrms  of  the  original  charter,  but 
shall  be  confined  to  purposes  and  objects  ejusdem  generis  with 
those  for  which  the  corporation  was  primarily  granted.  See  Ware 
V.  Grand" Junction  Water  Works,  2  Russ.  &  Mylne,  470;  Ffooks  v. 
Southwestern  Railway,  i  Sm.  &  Gif,  142.  But  however  this  may 
be.  no  such  question  arises  in  the  present  case,  inasmuch  as  the 
additional  ads,  the  validity  of  which  is  called  into  controversy  by 
the  plaintiff,  do  not  empower  the  defendants  to  engage  in  any 
undertaking  essentially  difFiTont  in  kind  from  that  which  was  em- 
braced in  the  original  acts  by  which  their  corporate  existence 
under  their  present  name  was  authorized  and  established. 

So  iar  as  any  argument  against  the  right  of  the  legislature  to 
amend  or  alter  the  charters  of  corporations  under  oar  statutes 
is  drawn  from  the  peril  to  which  it  exposes  the  property  and  in- 
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terests  of  dissenting  minorities  of  stockholders,  we  cannot  deem 
it  of  any  practical  weight  or  importance.  The  good  faith  of  the 
legislature  and  the  self-interest  of  the  majority  will  ordinarily  be 
a  sufficient  protection  against  any  wanton  or  oppressive  use  of 
their  power.  Against  any  dishonest  or  fraudulent  abuses  of  it, 
a  sufficient  remedy  can  always  be  had  in  the  courts  of  justice. 

It  may  be  well  to  add,  in  order  to  avoid  misapprehension,  that 
we  do  not  intend  to  say  that  the  legislature  have  any  power  to 
change  or  modify  an  act  of  incorporation  in  such  a  way  as  to  affect 
in  a  material  particular  a  -contract- which  thf^y  have  entered  into 
with  a  third  person.  Such  an  exercise  of  legislative  power  would 
be  unconstitutional  and  invalid,  because  it  would  impair  the  ob- 
ligation of  a  contract.  It  was  so  decided  by  this  court  in  Hamil- 
ton Ins.  Co.  V.  Hobart,  2  Gray,  547,  where  it  was  held  that  an 
act  of  the  legislature  was  void  which  made  a  new  party  to  an 
executory  contract  of  insurance  without  the  assent  of  the  assured. 
All  that  we  mean  to  determine  is,  that  the  obligation  of  the  con- 
tract which  subsists  between  the  corporation  and  a  stockholder, 
by  virtue  of  his  being  a  proprietor  of  shares  in  the  corporate  stock, 
is  not  impaired  by  an  act  of  the  legfislature  which  amends  and 
alters  the  charter  and  authorizes  the  corporation  to  undertake  new 
and  additional  enterprises  of  a  nature  similar  to  those  embraced 
within  the  original  grant  of  power",  if  such  act  is  accepted  by  a 
majority  of  the  stockholders  in  thrmode  provided  by  law. 

The  only  other  ground  on  which  the  plaintiff  seeks  to  maintain 
his  bill  is,  that  the  indenture  entered  into  by  the  defendants  with 
the  Newport  and  Fall  River  Railroad  Company,  for  the  lease  of 
the  road  belonging  to  the  latter  company  to  the  defendants,  is  a 
violation  of  the  second  section  of  the  act  of  1861,  authorizing  the 
extension  of  the  defendants'  road,  which  prohibits  them  from  us- 
ing any  part  of  their  reserved  funds  to  build  said  extension  or 
any  portion  of  the  road  in  Rhode  Island.  But  on  looking  at  the 
terms  of  the  instrument  it  appears  to  us  to  be  a  lease  in  regular 
form  for  a  term  of  ten  years  of  the  road  in  Rhode  Island  to  the  de- 
fendants, in  consideration  of  a  stipulated  rent  per  annum,  payable 
in  advance,  and  of  an  agreement  by  the  defendants  to  perform  all 
the  transportation  of  persons  and  freight  upon  and  over  the  road 
in  Rhode  Island.  Such  a  contract  seems  to  us  to  be  fully  author- 
ized by  Gen.  Sts.  c.  63,  sec.  115;  and  there  being  no  allegation 
or  proof  that  it  was  made  collusively,  for  the  purpose  of  evading 
the  prohibition  of  the  expenditure  of  the  surplus  or  reserved 
funds  belonging  to  the  defendants,  or  that  such  will  be  the  effect 
of  carrying  out  the  stipulations  in  the  indenture,  we  are  of  opin- 
ion that  the  plaintiff  fails  to  support  this  part  of  his  case. 

Bill  dismissed. 
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ZABRISKIE  V.  THE  HACKENSACK  AND  NEW  YORK 
RAILROAD  COMPANY  and  Others. 

In  the  Court  of  Chancery  of  New  Jersey,   February 
Term.  1867. 

[Reported  in  18  New  Jersey  Equity  Reports  178.] 

This  case  was  argued  upon  a  rule  to  show  cause  why  the  de- 
fendants should  not  be  enjoined  from  mortgaging  the  property  of 
the  company,  or  from  expending  its  funds  in  the  construction  of 
a  road  not  authorized  by  their  charter,  but  being  an  extension  of 
the  original  road,  authorized  by  a  supplement  to  their  charter. 

C.  H.  Voorhis  for  complainant. 

Knapp  and  Hopper  for  defendants. 

The  Chancellor,'  The  Hackensack  &  New  York  Railroad 
Co.  was  incorporated  in  1865,  with  power  to  construct  a  railroad 
from  Hackensack  to  the  Paterson  &  Hudson  River  Railroad,  with 
a  capital  stock  of  two  hundred  thousand  dollars,  and  with  power 
to  mortgage  its  road  and"  lands,  franchises  and  appurtenances,  to 
the  amount  of  fifty  thousand  dollars.  Under  this  act,  it  laid  out, 
located,  and  built  a  road  five  miles  in  length,  terminating  at  Essex 
street,  in  Hackensack,  within  one  mile  of  the  court-house,  as  re- 
quired by  the  charter.  It  borrowed  thirty  thousand  dollars,  for 
iriiich  it  gave  a  mortgage  upon  the  road  and  its  equipment,  fran- 
chises and  other  property.  By  a  supplement  to  this  charter, 
passed  March  12, 1861,  it  was  authorized  to  extend  the  road  north- 
wardly to  Nanent,  on  the  Erie  railway,  in  the  State  of  New  York, 
a  distance  of  about  twelve  miles,  to  increase  the  capital  stock  to 
any  extent  required,  and  to  issue  bonds  to  the  amount  oE  two 
hundred  and  fifty  thousand  dollars,  which,  in  the  words  of  the  act, 
were  "for  the  construction  and  equipment  of  the  road  to  be  con- 
structed under  this  act,  and  to  secure  the  payment  of  said  bonds, 
the  said  company  shall  have  power  to  mortgage  the  said  road, 
with  its  franchises  and  chartered  rights." 

In  1861,  the  company  extended  its  road  under  this  supplement, 
to  a  point  on  Passaic  street,  in  the  village  of  Hackensack,  more 
than  a  mile  from  the  court-house,  the  length  of  the  extension  be- 
ing about  a  mile.  After  this,  it  executed  a  new  mortgage  upon 
the  whole  reed,  as  extended,  and  its  equipments,  and  its  franchises 
and  chartered  rights,  to  secure  the  payment  of  ten  thousand  dol- 
lars.   No  new  stock  was  issued  for  this  extension. 
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The  company  has  recently,  under  the  supplement  of  1861,  laid 
out  and  located  another  extension  for  about  a  mile  and  a  half, 
north  of  the  present  terminus,  reaching  from  Hackensack  to  New 
Bridge,  and  has  made  contracts  for  the  construction  of  it,  and  has, 
by  resolution,  determined  to  make  a  new  mortgage  to  cover  the 
whole  road,  as  it  will  be  when  finished  to  New  Bridge,  with  its 
equipments  and  appurtenances,  and  the  chartered  rights  and  fran- 
chises of  the  company,  to  secure  one  hundred  bonds  of  one  thou- 
sand dollars  each,  for  the  purpose  of  paying  off  the  two  mortgages 
which  are  now  on  the  road;  for  relaying  with  new  rails  and  ties 
the  road  first  built,  and  furnishing  it  with  the  necessary  equip- 
ment, which  is  now  deficient  for  its  business ;  and  for  constructing 
and  equipping  the  extension  to  New  Bridge. 

The  complainant  is  a  stockholder  in  the  company;  and  of  nine 
hundred  and  thirty  shares  of  capital  stock  issued,  for  one  hun- 
9.  ^  dred  dollars  each,  he  owns  three  hundred  and  twenty-four.  He 
applies  for  an  injunction  to  restrain  the  defendants  from  construct- 
ing the  extension  to  New  Bridge,  and  from  executing  the  mort- 
gage proposed. 

He  opposes  the  extension,  on  the  ground  that  it  is  a  different 
enterprise  from  that  for  which  his  stock  was  taken  and  the  money 
paid,  and  that  neither  the  directors,  nor  a  majority  of  the  stock- 
holders, can  compel  him  to  embark  his  capital  in  any  undertaking 
but  the  one  for  which  it  was  subscribed  and  paid. 

The  extension  to  Nanent,  authorized  by  the  act  of  1861,  has 
never  been  submitted  formally  to  the  stockholders,  nor  has  it  in 
any  way  been  approved  of  by  them,  or  a  majority  of  them,  except 
by  the  assent  given  in  the  answer  in  this  suit,  to  which  the  di- 
rectors are  made  defendants,  which  is  sworn  to  by  the  directors, 
individually,  who  own  together  five  hundred  and  seventeen  shares 
of  the  capital  stock.  But  of  this,  two  hundred  shares,  held  by  one 
of  them,  Mr.  Robert  Rennie,  is  special  stock,  issued  to  him  to 
build  the  Lodi  Branch,  which  is  leased  to  him  during  the  exist- 
ence of  the  company,  and  which  he  is  to  operate  at  his  own  ex- 
pense and  for  his  own  profit,  und-er  an  agreement  that  he  shall 
pay,  as  rent,  the  dividends  that  may  be  declared  on  these  two  hun- 
dred shares ;  and  under  another  agreement,  endorsed  on  the  cer- 
tificate of  stock  issued  for  these  shares,  that  they  are  to  be  en- 
titled to  no  dividends  beyond  the  rent  of  the  Lodi  Branch,  or 
in  other  words,  that  he  is  to  pay  no  rent,  and  this  stock  is  to  re- 
ceive no  dividends.  Under  these  circumstances,  this  stock  can 
receive  no  benefit  from  the  extension  if  it  is  profitable,  nor  sustain 
any  loss  from  it  if  it  is  ruinous.  And  it  would  seem  that  if  the 
consent  of  a  majority  of  the  sihareholders  was  necessary  to  the 
new  enterprise  of  the  extension,  that  the  assent  of  the  other  three 
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hundred  and  seventeen  shares  held  by  the  directors,  not  being  a 
majority  of  the  whole  stock  held  by  the  complainant,  who  dissents, 
fi  not  the  consent  of  the  majority  of  the  stockholders.  And,  if  it 
is  necessary  to  obtain  the  consent  of  a  majority  to  make  the  ex- 
tension authorized  by  the  supplement  of  1861,  that  consent  does 
not  appear  in  the  cause  as  now  presented. 

The  extension  authorized  by  the  act  of  1861  is  a  radical  change 
jn  the  object  of  this  corporation;  it  is  an  enterprise  entirely  dif- 
ferent from  that  in  the  charter.  That  was  to  construct  and  oper- 
ate a  railroad  from  Hackensack  to  the  Paterson  railroad,  at  Boil- 
ing Spring,  an  easy  and  almost  direct  route  to"  New  York ;  it  was 
from  a  thriving  village,  the  county  town  of  Bergen  County,  over  a 
level  country,  and  only  five  miles  in  length,  as  shown  by  the  re- 
iiim  of  its  location.  The  extension  would  be  about  twelve  miles 
in  length,  through  an  uneven  country,  mostly,  if  not  wholly,  agri- 
cultural, with  no  village,  except  the  very  small  one  at  New  Bridge, 
on  its  route,  and  it  runs  into  the  State  of  New  York  some  distance, 
md  terminates  at  a  point  on  that  part  of  the  Erie  railway  which 
the  cwnpany  have  abandoned  for  regular  traffic,  and  on  which 
few  trains  arc  run.    It  is  an  entirely  different  enterprise. 

The  question  here  is,  can  this  company,  either  with  or  with-  \ 
out  the  consent  of  a  majority  in  interest  of  its  stockholders,  com- 
pel the  complainant  to  embark  capital  subscribed  for  the  first 
enterprise,  in  thig  tn-w  nnp,  entirely  Hiffprgnt? 

Since  the  Dartmouth  College  case,  in  the  Supreme  Court  of 
the  United  States,  the  doctrine  has  been  considered  firmly  estab- 
lished, and  been  confirmed  by  repeated  decisions,  both  in  that 
court  and  the  State  courts,  that  a  charter  granted  by  the  legis- 
lature to  a  corporation,  is  a  contract  between  the  State  and  the 
corporators,  and  that  the  State  can  pass  no  act  to  take  away  or 
impair  any  of  the  franchises  or  privileges  granted  by  it.  The 
company,  or  artificial  person  thus  created,  and  its  property,  is  sub- 
ject to  all  general  laws  and  police  regulations  made  by  the  legis- 
lature after  such  grant,  in  the  same  manner  as  natural  persons 
and  their  property  are,  provided  they  are  not  such  as  to  take 
away  or  impair  any  of  the  franchises  plainly  granted  by  the  char- 
ter. This  doctrine  did  not  prevent  the  legislature  from  conferring 
new  (Mivileges  upon  any  corporation,  to  be  accepted  at  its  own 
election. 

It  is  also  settled,  upon  the  principles  of  the  common  law,  in  this 
State  and  most  of  the  States  of  the  Union,  that  when  a  number  of 
persons  associate  themselves  as  partners,  for  a  business  and  time 
^)ecified  in  the  agreement  between  them,  or  become  members  of 
a  corporation  for  definite  purposes  and  objects  specified  in  their 
charter,  which  in  such  case  is  their  contract,  and  for  a  time  settled 
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by  it,  that  the  objects  and  business  of  the  partnership  or  corpora- 
tion cannot  be  changed,  or  abandoned,  or  sold  out,  within  the 
time  specified,  without  the  consent  of  all  the  partners  or  corpo- 
rators ;  one  partner  or  corporalofrhuwcvei  small  his  interest,  can 
prevent  it.  And  this  is  so,  although  by  law  a  majority  in  either 
case  can  control  or  manage  the  business  against  the  will  and  in- 
terest of  the  minority,  so  long  as  it  is  within  the  scope  of  the 
partnership  or  charter. 

This  rule  is  founded  on  principle — ^the  great  principle  of  protect- 
ing every  man  and  his  property  by  contracts  entered  into,  a 
guiding  principle  in  all  right  legislation,  and  incorporated  into 
the  Constitution  of  the  United  States,  and  of  almost  every  State 
in  the  Union.  And  the  rule  is  not  changed  because  the  new  busi- 
ness or  enterprise  proposed  is  allowed  by  law,  or  has  been  made 
lawful  since  the  association  was  formed. 

The  leading  case  on  this  subject  is  that  of  Natusch  v,  Irving, 
decided  by  Eldon,  J.,  in  1824.  It  is  not  contained  in  the  regu- 
lar reports,  but  may  be  found  in  the  appendix  to  Gow  on  Part- 
nership, 3d  ed.,  576,  or  in  Lindley  on  Partnership,  p.  511. 
There,  a  partnership  was  formed  for  life  insurance,  and 
after  it  was  entered  into  an  act  of  Parliament  made  it 
lawful  for  such  a  firm  to  enter  upon  the  business  of  marine  insur- 
ance, which  was  prohibited  to  them  before.  A  majority  of  the  part- 
ners determined  to  embark  in  the  business  of  marine  insurance, 
thus  made  lawful.  Eldon,  J.,  held  them  barred  by  the  contract 
of  copartnership,  unless  every  partner  agreed  to  alter  it.  In  Eng- 
land the  same  doctrine  is  applied  to  corporations  rigidty,  and  is 
acknowledged  in  all  cases  on  the  subject.  And  although,  from 
the  omnipotent  power  of  Parliament,  restrained  by  no  written  con- 
stitution, they  hold  that  the  contract  can  be  changed  by  act  of 
Parliament,  yet  the  English  Court  of  Chancery  will  enjoin  the 
directors  or  the  corporation,  on  application  of  a  single  stockholder, 
from  using  the  common  funds  to  apply  to  Parliament  for  a  change. 

The  doctrine  of  Natusch  v,  Irving  was  adopted  in  New  York 
by  Chancellor  Kent,  in  the  case  of  Livingrton  v.  Lynch,  4  Johns. 
C.  R.  573,  and  in  this  State  by  the  decision  of  Parker,  Master, 
sitting  to  advise  the  Chancellor,  in  Kean  v.  Johnson,  i  Stockt. 
401,  and  has  been  recognized  and  adopted  in  almost  all  the  States 
of  the  Union. 

The  opinion  of  Chancellor  Bennet,  in  Stevens  v.  The  Rutland 
and  Burlington  R.  Co.,  29  Vt.  548  (also  found  in  i  Am.  Law 
Reg.  154),  contains  a  very  able  exposition  and  application  of  it. 
It  will  also  be  found  in  Ang.  &  Ames  on  Corp.,  sec.  391-3,  and 
sec.  536-9;  Lindley  on  Part.  515;  Pierce  on  Railways,  78;  Hart, 
and  N.  H.  R.  Co.  zk  Croswell,  5  Hill,  383 ;  Troy  and  Rutland  R. 
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Co.  V.  Kerr,  17  Barb.  581 ;  Macedon  Plank  Road  Co.  v.  Lapham, 
18  Barb.  312;  Buff.,  Com.,  and  N.  Y.  R.  Co.  v.  Pottle,  23  Barb, 
zi;  Banet  v.  The  Alton  and  Sangamon  R.  Co.,  13  111.  304;  Gra- 
ham V.  Birkenhead  R.  Co.,  2  McN.  &  G.  156. 

After  the  effect  of  the  rule  established  in  the  Dartmouth  College 
case  began  to  be  felt  in  the  States,  it  was  found  that  by  the  numer- 
ous acts  of  incorporation,  freely  and  perhaps  necessarily  granted, 
great  inconveniences  resulted,  and  that  provisions  incautiously  in- 
serted, too  much  restricted  the  power  of  future  legislatures ;  and 
that  the  laws,  which  experience  showed  were  necessary  to  govern 
corporations  in  the  exercise  of  their  powers,  could  not  be  passed. 
.\nd  the  legislatures  of  many  States,  by  degrees  and  successively, 
adopted  the  practice  of  inserting  in  acts  granting  franchises,  that 
they  might  altet\modify.  or  repeal  the  act ;  and  also,  by  general 
law,  prnvidtd~'*'"t~^'l  acts^jrf  incorporation  thereafter  passed, 
sboold  be  subject  to  such  alteration  and^appeal. 

The  provision  is  contained  in  the  general  act  of  this  State,  passed 
in  1846  (Nix.  Dig.  152,  sec.  6),  that  such  charters  should  be  sub- 
ject to  alteration,  suspension,  and  repeal,  in  the  discretion  of  the 
lefislattu'e.  This  and  all  similar  special  and  general  provisions 
were  intended  for  the  purpose  speci^iied :  to  give  to  the  legislature 
the  clear  right,^at  .their_plea5ure,.  to  alter  or  repeal  the  acts  of 
incorporation.  The  State,  without  this,  could  have  done  it  with 
ihe  assent  of  the  corporators.  They  could  give  them  property ; 
they  could  add  to  their  powers  or  privileges,  Birt  they  could  not 
take  away  any  power,  privilege,  or  franchise,  conferred  by  the  act, 
nor  compel  them  to  exercise  any  new  power  or  franchise  con- 
ferred. 

Besides  this  general  law  of  the  State,  the  charter  of  the  defend- 
ants contains  this  provision,  ihat  "the  legislature  may,  at  any  time, 
alter,  modify,  or  repeal  the  same." 

The  object  and  purpose  of  these  provisions  are  so  plain,  and  so 
plainly  expressed  in  the  words,  that  it  seems  strange  that  any 
doubt  could  be  raised  concerning  them.  It  was  a  reservation  to  the 
State,  for  the  benefit  of  the  public,  to  be  exercised  by  the  State  only. 
The  State  was  making  what  had  been  decided  to  te~a' contract, 
and  it  reserved  the  power  of  change,  by  altering,  modifying,  or 
repealing  the  contract.  Neither  the  words  nor  the  circumstances, 
nor  apparent  objects  for  which  this  provision  was  made,  can,  by 
any  fair  construction,_ext£ud  it  to  giving  a  power  to  one  part  of 
the  corpocatOFS  «»-«gaiiist  ihfe.other,  which  they  did  not  have 
before. 

It  was  to  avoid  the  rule  in  the  Dartmoullh  College  case,  not 
that  in  Natusch  v.  Irving,  that  the  change  was  made.  The  words 
limit  the  power  to  that  object. 
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On  general  principles,  and  the  settled  rules  of  constriKtion,  I 
would  hold  this  to  be  the  effect,  and  only  effect,  of  the  provision 
in  the  general  act  and  in  the  charter  of  the  defendants,  without 
any  hesitation,  were  it  not  for  a  series  of  decisions  by  most  re- 
spectable courts,  which  hold  that  this  provision  obviates  the  effect 
of  the  rule  in  Natusch  v.  Irving,  and  Kean  v.  Johnson,  and  en- 
ables a  majority  of  the  corporators  in  all  charters  subject  to  a  like 
provision,  to  change,  by  legislative  permission,  and  within  certain 
limits,  the  object  and  purpose  of  the  corporation.  They  hold  that 
the  contract  between  associate  corporators,  that  they  will  confine 
their  business  <to  life  insurance,  is  changed  by  legislative  permis- 
sion to  engage  in  marine  insurance,  or  a  contract  to  join  in  con- 
structing a  railroad  from  New  York  to  Newark  can  be  changed 
to  one  from  New  York  to  Elizabeth  by  legislative  consent.  The 
reasoning  is  founded  on  the  fact  that  the  subscription  for  the 
stock,  which  is  the  contract,  was  made  as  in  this  case  under  a 
charter  which  authorizes  a  road  from  the  Raterson  road  to  Hack- 
ensack,  and  authorizes  the  legislature  to  alter  and  modify  the  act. 
And  from  this  they  infer  that  it  is  a  contract  to  join  in  building  any 
road  that  the  legislature  may,  by  such  alteration,  authorize  the 
company  to  build ;  and  that  such  authority,  or  addrtional  privilege, 
may  be  accepted  by  a  majority  of  the  corporators. 

So  far  as  the  alteration  is  made  by  the  legislature,  in  a  way 
to  be  compulsory  on  the  corporation,  this  is  correct ;  as,  if  they 
should  require  the  company  to  build  a  double  track,  or  widen  the 
draws  in  a  bridge,  or  exact  less  fare  or  toll ;  these  would  be  within 
the  contract,  or  would  be  annexed  to  it  as  a  condition,  and  every 
stockholder  would  take  his  stock  subject  to  the  contingency  of 
such  alteration. 

But  if  the  change  in  the  act  is  simply  offering  the  corporation 
the  privilege  of  entering  upon  another  and  a  different  enterprise, 
it  is  not  within  the  condition  to  the  subscription.  The  only  con- 
struction to  be  given  is,  that  the  legislature  may  alter,  not  that  the 
stockholders  may,  as  betweeneach  other.  The  case  of  Natusch  v. 
Irving  was  decided  upon  this  very^gfSund.  The  act  of  Parliament 
had  given  the  company  the  power  to  embark  in  marine  insurance, 
but  the  consent  of  all  the  parties  was  still  held  necessary.  The 
plain  object  of  the  reservation  in  this  case  was  to  give  the  legisla- 
ture, not  a  bare  majority  of  the  stockholders,  power. 

This  view  of  the  case  is  so  clear  upon  principle  that  I  feel  con- 
strained to  be  guided  by  it,  although  the  weight  of  the  decisions 
in  other  States  is  against  it. 

But  the  principle  on  which  they  are  decided  is  wrong;  and  if  it 
is  once  conceded  that  a  majority  of  the  corporators  may,  by  au- 
thority from  the  legislature,  change  the  object  of  the  enterprise  in 
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smal!  things,  there  is  no  principle  of  law  by  which  they  can  be 
restrained  in  any  a  little  larger,  or  in  the  character  of  the  whole 
work.  The  same  principle  will  lead  the  courts  of  Illinois  and 
Missouri,  as  it  did  those  in  New  York,  to  allow  radical  changes, 
and  must,  if  consistently  applied,  allow  a  charter  for  a  railroad 
to  be  used  for  banking  or  insurance  business,  or  for  a  canal, 
[heatre,  brewery,  or  beer  saloon. 

There  is  no  other  alternative  to  the  proposition,  that  while  the  1 
power  reserved  authorizes  the  legislature,  within  certain  limits, 
t3  make  such  alterations  as  they  choose  to  impose,  it  gives  no    I 
authority,  when  the  legislature  does  not  impose  them,  for  the 
majority  to  adopt  such  alterations  or  enter  upon  such  enterprises 
as  are  allowed  by  the  legislature. 

Again,  the  power  of  the  legislature  has  its  limits.  It  can  repeal 
or  suspend  the  charter ;  it  can  alter  or  modify  it ;  it  can  take  away 
rfie  charter;  but  it  cannot  impose  a  new  one,  and  oblige  the  stock- 
holders to  accept  it.  It  can  alter  or  modify  the  old  one;  but  power 
10  alter  or  modify  anything  can  never  be  held  to  imply  3  power 
to  substitute  a  thing  entirely  different.  It  is  not  the  meaning  of 
ihe  words  in  their  usually  received  sense.  Power  to  alter  a  man- 
sion-house would  never  be  construed  to  mean  a  power  to  tear 
down  all  but  the  back  kitchen  and  front  piazza,  and  build  one 
three  times  as  large  in  its  place.  In  anything  altered,  something 
must  be  preserved  to  keep  up  its  identity ;  and  a  matter  of  the 
same  kind,  wholly  or  chiefly  new,  substituted  for  another,  is  not 
3D  alteration ;  it  is  a  change. 

In  some  cases  there  might  be  room  for  doubts,  but  in  this  case 
there  can  be  no  hesitation  in  saying  that  a  railroad  of  seventeen 
miles  from  the  Paterson  road  to  Nanent,  is  a  change  and  substi- 
tution of  one  work  fojianiaher.  and  not  an  alteration  of  the  road 
to  Hackensack.    They  are  substantially  two  different  enterprises. 

Again,  the  power  is  to  alter  or  modify  the  act,  and  the  true  con- 
struction of  this  I  hold  to  be,  an  alteration  of  something  contained 
in  or  granted  by  the  act.  Any  of  the  franchises  granted  may  be 
altered — the  right  to  take  land  by  condemnation,  the  right  to 
take  tolls  or  fare,  or  the  amount  to  be  taken.  But  the  legislature 
had  no  right  to  impose  upon  the  company  any  other  duty,  or  any- 
thing involving  any  other  duty,  than  that  attending  the  building 
a  railroad  from  the  Paterson  road  to  Hackensack ;  anything  in 
the  manner  of  doing  that  they  had  a  right  to  change.  They  could 
not  oblige  it  to  dam  and  drain  all  the  meadows  along  the  Hack- 
ensack, or  to  construct  a  canal,  or  to  build  a  road  from  Hoboken 
to  Newark,  nor  could  they  oblige  it  to  extend  its  road  to  Nanent. 
They  could  as  well  oblige  it  to  run  to  the  Pacific.  We  must  keep 
in  mind  that  by  the  decisions  in  New  Jersey  the  company  need 
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not  accept  the  alterations;  they  are  bound  by  them  without  ac- 
ceptance if  within  the  power  reserved. 

By  a  wider  construction  of  this  power  any  of  the  main  lines  of 
railroad  running  through  the  State,  incorporated  since  1846,  or  by 
an  act  which  has  in  it  the  power  of  alteration,  may  be  compelled 
to  build  and  run  a  branch  to  any  village  or  place  near  that  route 
that  the  legislature  may  direct.  It  must  be  held  that  the  power 
to  alter  and  modify  does  not  give  power  to  make  any  substantial 
additions  to  the  work. 

Again,  the  act  of  1861  does  not,  in  fact,  alter  or  modify  the  act 
of  1856  in  any  one  thing  embraced  in  it.  That  act,  and  every 
power  and  franchise  granted  by  it,  and  any  duty  it  imposed,  re- 
mains the  same.  And  the  defendants  can  now  go  on  under  it 
precisely  as  if  the  supplement  had  not  been  passed.  The  company 
is  authorized  to  construct  another  road ;  it  is  not  compelled  to  do 
it.  If  it  builds  it,  or  if  it  does  not,  its  old  charter  remains  with  all 
its  franchises  and  privileges  intact,  and  no  new  burdens  imposed, 
except  so  far  as  it  assumes  them.  This  is  in  no  sense  of  the  word 
an  alteration  of  the  charter.  It  would  be  as  absurd  to  say  that  an 
owner  had  altered  his  house,  who  had  built  a  large  one  on  an  ad- 
joining lot.  And  until  the  legislature  have  made  a  valid  altera- 
tion of  the  charter,  the  rights  of  each  stockholder  are  as  held  in 
Kean  v,  Johnson;  he  can  prevent  all  the  others  from  changing  or 
abandoning  the  work. 

The  supplement  of  1861  is  a  perfectly  valid  and  constitutional 
act.  It  is  a  grant  of  privileges  that  the  legislature  have  a  right  to 
grant,  as  they  could  grant  to  this  corporation  the  right  to  con- 
duct banking  or  insurance  business,  or  to  run  a  ferry  across  the 
North  River ;  but  the  company  is  restrained  by  the  law  of  corpora- 
tions and  partnerships  from  expending  the  money  or  using  the 
credit  of  the  corporation  in  such  enterprises,  unless  every  share- 
holder consents. 

The  extension  to  Passaic  street,  both  because  it  comes  within 
the  grant  in  the  charter,  and  more  especially  because  every  share- 
holder must  be  held  to  have  consented  to  it  by  acquiescing-  in  its 
construction  and  maintenance  for  years,  must  be  decided  to  be 
lawful. 

The  defendants  must  be  restrained  from  extending  the  road 
beyond  its  present  terminus  at  Passaic  street,  and  from  expending 
any  money  of  the  company  to  pay  for  any  such  extension,  or  from 
giving  any  mortgage  for  the  cost  of  such  extension. 

There  is  no  foundation  for  an  injunction  against  a  mortgage 
for  any  lawful  object,  on  either  part  of  the  road.  There  is  great 
doubt  whether  a  mortgage  on  either  of  the  two  parts  of  the  road 
heretofore  constructed,  for  the  costs  of  the  other,  would  pass  the 


«  ! 


■    I 

f    ■ 


_J 


SEC.  IV.]      ZABRISKIE  V.  HACK.  &  N.  Y.  K.  R.  CO.  «■/  a/.  1495 

franchises  of  the  company  in  such  mortgaged  part,  but  it  would 
be  valid  as  to  the  property  oth<r  than  franchises,  which  the  com- 
pany can  mortgage  without  any  special  power.  And  besides,  the 
bonds  of  the  company,  or  its  lawful  contracts,  would  entitle  the 
holder  to  recover  upon  them,  and  under  the  judgment,  by  the 
act  of  1858  (Nix.  Dig.  719),  the  whole  road  and  franchises  could 
be  sold.  The  complainant,  therefore,  cannot  be  injured  by  a 
mortgage,  whether  valid  or  not,  upon  any  part  of  the  road.' 

'  The  proposition  now  considered  is  whether,  after  shareholders  have 
entered  into  a  contract  among  themselves  under  legislative  sanction,  and 
expended  their  money  in  the  execution  of  the  plan  mutually  agreed  upon, 
tbe  scheme  can  be  radically  changed  by  the  majority,  by  virtue  of  legis- 
lative enactment,  and  a  dissentient  stockholder  compelled  to  engage  in  a 
new  and  totally  different  undertaking,  without  impairing  the  obligation  of 
his  contract  with  fais  associates  and  with  the  State?  That  this  cannot  be 
done  is  as  well  supported  by  every  consideration  of  justice  and  right,  as  it 
is  firmly  imbedded  in  judicial  decision. 

3.  From  the  conclusions  thus  far  reached,  does  it  result,  that  one  un- 
willbg  stockholder  may  obstruct  the  growth  and  development  of  every 
enterprise  of  this  character  in  which  he  may  have  participated,  and  thus 
binder  the  union,  under  one  management,  of  these  important  public  high- 
ways, which  have  been  constructed  at  diflerent  periods  and  under  separate 
charters,  when  the  necessities  of  interstate  commerce  and  the  convenience 
of  public  travel  may  unite  in  urging  it?  Shall  a  railroad  from  Philadel- 
phia to  Trenton  never  be  extended  so  as  to  connect  the  two  great  cities  of 
oar  Union,  while  one  obstinate  associate  stands  in  the  way? 

The  necessity  for  rapid  and  speedy  transit  seems  to  demand,  impera- 
tively, that  this  difficulty  shall  not  be  insurmountable. 

In  the  exercise  of  the  right  of  eminent  domain,  the  legislature  may  au-  [ 
Ihorize  shares  in  corporations,  and  corporate  franchises,  to  be  taken  for  I 
public  uses  upon  just  compensation.  The  title  to  this  species  of  property  / 
is  no  more  secure  against  invasion,  when  the  public  uses  require  it,  than/ 
is  tbe  ownership  of  real  estate.  Under  this  paramount  right  in  the  public/ 
snbject  to  which  all  private  property  is  held,  the  franchises  of  one  corpo^ 
ration  have  been,  and  may  be  taken  and  bestowed  upon  another. 

The  established  rule  upon  this  subject  is  most  clearly  announced  in  The 
Tidewater  G).  v.  Coster,  3  C.  E.  Green,  521,  in  these  words:  "It  is  one 
of  tbe  legislative  prert^atives  to  decide  the  important  question,  whether 
an  enterprise  or  scheme  of  improvement  he  of  such  public  utility  as  to 
justify  a  resort  for  its  furtherance  to  the  exercise  of  the  power  of  taxation 
or  eminent  domain.  Primarily,  the  judiciary  has  no  concern  in  such  mat- 
ters. ,\nd  not  only  this,  but  if  the  public  interest  be  involved  to  any  sub- 
stantial extent,  and  it  the  project  contemplated  can,  in  any  fair  sense,  be 
said  to  be  promotive  of  the  welfare  or  convenience  of  the  community,  the 
legislative  adoption  of  such  project  is  a  determination  of  the  question, 
from  which  there  is  no  appeal,  and  over  which  no  other  branch  of  the 
government  has  any  supervision  whatever.  Whether  a  road,  a  turnpike,  a 
t>fidge,  or  a  canal  will  subserve  the  public  or  private  needs,  are  inquiries 
addressed  exclusively  to  the  lawmaking  power,  whose  answer,  according 
lo  the  genius  of  our  government,  must  be  final  and  irreversible." 

Private  property  can  be  taken  by  these  corporations  for  public  use,  only 
*hen  the  public  necessity  requires  it.  If  the  legislature  charters  a  new 
railroad  route,  the  presumption,  without  a  declaration  of  that  fact,  is,  that 
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ORR,  ETC.,  V.  BRACKEN  COUNTY,  etc. 


In  the  Court  of  Appeals  of  Kentucky,  February  9,  1884. 

[Reported  in  81  Kentucky  Reports  593.] 

/.  Q,  Ward  for  appellants. 

A.  Duvall  for  appellees. 

Pryor,  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  is  for  a  writ  of  mandamus  to  compel  the  of- 
ficers of  a  turnpike  company,  leading  from  Augusta  to  Brook- 
ville,  in  Bracken  County,  to  hold  an  election  for  officers  of  the 
corporation  and  to  direct  the  manner  in  which  the  vote  is  to  be 
taken,  and  also  to  prohibit  those  who  are  now  claiming  to  be  the 
officers  of  the  road  from  controlling  it. 

in  the  opinion  of  the  lawmaker,  the  necessity  has  arisen ;  so,  when  author- 
ity is  granted  for  the  consolidation  of  existing  connecting  routes,  the  pre- 
sumption flows  from  the  fact  of  the  enactment  being  made,  that  the  legisla- 
ture decided  upon  its  necessity.  This  results  from  the  familiar  rule,  that 
every  intendment  will  be  made  in  support  of  the  constitutionality  of  the 
acts  of  a  co-ordinate  branch  of  the  government. 

The  United  Companies  are  quasi  public  corporations,  charged,  in  the 
exercise  of  their  corporate  functions,  with  certain  duties  to  the  public,  in 
the  transportation  of  freight  and  passengers  between  given  points.  The 
consolidation  of  these  roads  with  other  existing  lines,  under  unity  of  man- 
agement, might  promote  the  convenience  and  speed  of  passenger  travel, 
save  the  reshipment  of  freight,  and  avoid  the  disturbing  question  as  to 
which  of  several  carriers  through  an  extended  route  is  liable  for  "goods  lost 
in  transportation,  and  from  the  passage  of  the  act,  we  must  conclude  that 
such  was  the  opinion  of  the  legislature. 

In  this  busy  age  of  restless  activity  and  enterprise,  when  the  brain  of 
man  is  exhausting  itself  in  his  struggle  with  time  and  space,  the  two  forces 
that  most  oppose  his  progress,  the  taking  of  private  property  in  the  stock 
of  such  corporations  to  advance  any  of  the  purposes  above  indicated,  must 
be  regarded  as  the  taking  of  it  for  public  benefit.  There  can  be  no  doubt 
that  a  railroad  company  may  be  empowered  to  extend  its  road  beyond 
the  point  to  which  it  was  built  under  the  original  grant,  if  proper  compen- 
sation is  provided  for  stockholders  who  may  resist  it,  and  I  can  see  no 
difference  in  principle,  whether  the  original  company,  in  order  to  secure  a 
through  route  under  one  management,  is  authorized  to  take  the  lands  of 
individuals,  or  to  take  the  property  which  individuals  have  in  the  stock  of 
an  existing  road.  In  the  first  case,  for  the  purpose  of  establishing  the 
through  route,  one  kind  of  private  property,  to  wit,  the  lands  of  indi- 
viduals are  taken  by  the  corporation;  in  the  second  case,  another  kind  of 
property,  to  wit,  the  shares  of  stock  of  individuals,  in  an  existing  company, 
are  authorized  to  be  condemned.  In  the  latter  instance,  the  use  is  as 
clearly  a  public  use  as  in  the  former,  and  when  the  legislature  declares 
that  it  may  be  done  it  is  no  more  necessary  to  declare  in  the  grant  that  pub- 
lic necessity  requires  it,  than  it  is  essential,  in  order  to  validate  a  railroad 
charter,  that  there  should  be  an  express  announcement  by  the  legislature 
that  it  is  in  aid  of  public  uses.    The  same  rule  applies  to  both  cases,  unless 
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Under  the  original  act  of  incorporation  the  company  elected  its 
president,  treasurer,  and  ten  directors,  and  in  voting  the  stock- 
holders were  not  entitled  to  a  vote  for  each  share  of  stock,  but  the 
vote  was  so  reg:ulated  as  not  to  give  the  largest  stockholder  the 
right  to  elect.  In  May,  1880,  the  charter  was  amended,  by  which 
ihe  number  of  directors  was  reduced  to  six  and  each  stockholder 
allowed  a  vote  for  every  share  of  stock.  After  this  amendment  the 
board  of  directors  ordered  an  election  to  be  held  at  the  usual  time, 
and  appointed  inspectors  to  conduct  it.  The  poll  was  opened,  but 
no  vote  taken,  for  the  reason  that  some  claimed  the  ri^t  to  vote 
as  provided  by  the  amendment  of  May,  1880,  and  others  that  the 
vote  should  be  taken  as  provided  by  the  original  charter,  and  with 
ihis  difference  of  opinion  the  result  was  that  no  election  of  of- 
ficers was  had,  and  those  in  office  continued  to  hold  over. 

We  are  not  disposed  to  adjudge  that  the  chancellor  was  without 

property  in  stock  can  claim  a  superior  right  to  protection.  This,  with  all 
other  private  property,  is  held  under  the  dominant  right  of  eminent 
donuin. 

In  White  River  Turnpike  v.  Vermont  Central  Railroad,  I  Amer.  R. 
Cases,  237,  the  court  says:  "  It  row  appears  to  be  too  well  settled  by  au- 
thority to  be  controverted,  that  there  is  no  implied  contract  by  the  State  in 
a  charter  of  a  turnpike  or  other  private  corporation,  that  their  property,  or 
even  iheir  franchise  itself,  shall  be  exempt  from  the  common  liability  of 
the  property  of  individuals  to  be  taken  for  the  public  use;  it  may  be  taken 
on  proper  compensation  being  made." 

To  the  same  effect  is  the  Enfield  Bridge  Co.  v.  Hartford  and  New 
Haven  Railroad,  2  Amer.  R.  Cases,  105.  in  which  it  is  declared  "  that  this 
bridge  company  has  the  same  right  to  be  protected  and  secured  in  the  en- 
joyment of  its  property  and  franchises  as  the  other  citizens  of  the  State; 
and  the  legislature  has  the  same  right,  by  virtue  of  its  power  of  eminent 
domain,  to  appropriate  them  for  the  public  use.  and  upon  the  same  terms." 

This  rule  was  fully  recognized  by  Daniel.  J.,  in  West  River  Bridge  v. 
Dij.  6  Howard,  529.  and  by  Grier,  J.,  in  Richmond  R,  Co.  v.  Louisa.  R. 
Co..  13  Howard,  78 ;  and  in  other  cases  cited  in  the  notes  to  Redfield  on 
Railways,  title,  "  Condemnation  of  Franchises." 

Bm  in  no  case  is  the  doctrine  and  the  reason  upon  which  it  rests  more 
forcibly  stated  than  by  Bigelow,  J,,  in  the  Central  Bridge  Corporation 
•:  City  of  Lowell,  4  Gray,  481.  He  holds  that  the  principle  is  too  well 
settled  by  the  highest  authority  to  be  open  to  question.  There  it  rests  on 
Om  basis  that  public  convenience  and  necessity  are  of  paramount  impor- 
tance and  obligation ;  to  which,  when  duly  ascertained  and  declared  by 
sovereign  authority,  all  minor  considerations  and  private  rights  and  inter- 
ests must  be  held  in  a  measure,  and  to  a  certain  extent,  to  be  subordinate. 
By  the  grant  of  a  franchise  to  individuals  for  one  public  purpose,  the  legis- 
litnre  do  not  forever  debar  themselves  from  giving  to  others  new  and  para- 
moonl  rights  and  privileges,  when  required  by  public  exigencies,  although 
ii  may  be  necessary  in  the  exercise  of  such  rights  and  privileges  to  take 
and  appropriate  a  franchise  previously  granted.  If  such  were  the  rule. 
great  public  improvements,  rendered  necessary  by  the  increasing  wants  of 
wcicty,  in  the  development  of  civilization,  and  the  progress  of  the  arts, 
might  be  prevented  by  legislative  grants,  which  were  wise  and  expedient  in 
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power  to  require  an  election  upon  the  presentation  of  a  proper 
case,  regardless  of  the  act  of  March  3,  1876.  Gen.  Stats.  959, 
In  cases  of  public  corporations  mandamus  will  lie  to  compel  elec- 
tion of  officers,  and  it  is  said  in  Angell  &  Ames  on  Qjrporations, 
loth  ed.,  708 :  "  We  see  no  reason  why  the  same  remedy  should 
not  lie  against  a  private  corporation,  aggregate,  to  enforce  an 
obedience  to  the  charter  if  they  neglect  or  refuse  to  elect  their 
proper  officers."  These  three  stockholders,  or  those  claiming 
that  the  election  should  be  held  under  and  in  accordance  with  the 
act  of  May,  1880,  are  properly  in  a  court  of  equity. 

The  action  was  submitted  by  the  plaintiffs  (appellees)  at  the 
answering  term,  and  on  the  condition  that  the  statements  of  the 
answer  were  to  be  taken  as  true  with  reference  to  the  election,  and 
under  the  practice,  all  the  statements  affecting  the  question  at  issue 
are  to  be  regarded  as  true  where  the  defendant  filing  his  answer 

their  time,  but  which  the  public  necessities  have  outgrown  and  rendered 
obsolete. 

The  contrary  doctrine  would  place  an  impassable  barrier  in  the  way  of 
the  great  through  routes. 

Authority  to  one  railroad  company  to  take,  by  condemnation,  the  fran- 
chises of  another,  which  could  not  be  a  link  on  a  through  or  connected 
route,  would  be  an  extreme  case.  That  could  be  demanded  by  no  apparent 
public  exigency,  and  it  would  be  the  duty  of  the  courts  to  declare  it  to  be 
the  taking  of  private  property  for  private  uses. 

I  cannot  agree  that  the  act  of  1870  is  subject  to  the  criticism,  that  it 
delegates  to  the  United  Companies  the  right  of  judging  what  constitutes  a 
public  use  sufficient  to  justify  an  exercise  of  the  right  of  eminent  domain. 

The  legislature  must  be  presumed,  by  the  enactment  of  this  law,  to  have 
decided  that  the  public  good  would  be  advanced  by  a  consolidation  with 
any  other  road  of  the  character  specified.  Whether  they  would  unite  was 
left  to  their  own  option.  The  companies  are  to  decide,  not  whether  the 
public  necessity  demands  the  consolidation  with  any  one  or  more  of  tlie 
roads  of  the  designated  class — that  has  already  been  passed  upon  by  the 
lawgiver — ^but  whether  their  own  private  interest  is  beneficially  affected  by 
it.  A  railroad  charter  does  not  oblige  the  corporators  to  construct  the 
road,  and  if  a  charter  authorized  a  trunk  line,  with  lateral  roads,  to  con- 
nect with  any  other  railroads  in  the  county  of  Mercer,  it  would  scarcely 
be  contended  that  such  act  was  void,  because  the  legislature  did  not  define 
where  it  was  necessary  to  locate  lateral  branches,  but  referred  that  question 
to  the  option  of  the  corporators  themselves.  The  obvious  answer  to  the 
objection  would  be,  that  the  legislature  considered  that  the  public  uses 
would  be  aided  by  connections  established  anywhere  within  the  county ;  so, 
in  this  case,  that  the  public  convenience  would  be  consulted  by  a  consolida- 
tion of  the  United  Companies  with  any  other  road  of  the  class  specified. 

The  conclusion  reached  on  this  point  is  very  clearly  and  fully  supported 
by  the  opinion  of  Bedle,  J.,  in  Matter  of  Application  for  the  Drainage 
of  Lands,  6  Vroom,  497.  In  my  judgment,  the  act  of  March  17,  1870,  so  far 
as  it  authorizes  a  consolidation  of  railroads,  is  a  legitimate  exercise  of  the 
lawmaking  power,  if  provision  is  made  in  due  form  for  extinguishing 
private  rights. — ^Van  Syckel,  J.,  Black  v.  Delaware  &  Raritan  Canal  Co.,  24 
N.  J.  Eq.  45Si  468-473— Ed. 
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at  the  proper  time  ts  objecting  to  the  admission.  It  is  alleged  in 
the  answer,  and  must  be  taken  as  true,  that  the  act  of  May^.  iSSo, 
was  not  procured  by  the  board  of  directors  nor  by  the  stock- 
holders of  said  company,  or  by  a  majority  of  them  or  either  of 
them,  and  was  never  ratified  by  the  company,  but  on  the  contrary, 
by  a  vote,  the  directors  refused  to  accept  the  amendment  and  not 
more  than  one  or  two  of  the  stodcholders  knew  of  the  act  until 
after  the  legislature  adjourned.  The  amendment  of  1880  re- 
duces the  number  of  directors  from  ten  to  six,  and  by  giving  to 
the  stockholders  a  vote  for  each  share  of  stock  increases  the 
power  of  the  larger  stockholders  to  such  an  extent  as  virtually 
disfranchises  the  small  stockholders,  and  deprives  them  of  the 
right  to  be  heard  as  under  the  original  grant. 

From  this  amendment  seems  to  have  originated  all  the  trouble, 
and  with  a  road  well  managed,  and  paying  dividends  as  but  few 
turnpikes  do  in  the  State,  the  entire  plan  of  organization  is 
changed  for  the  purpose  of  giving  others  control  of  the  corporate 
property.  It  is  not  pretended  that  the  legislative  power,  if  it  ex- 
ists, was  exercised  for  the  public  good;  but,  on  the  contrary,  if 
the  answer  is  true,  and  its  statement  must  be  so  regarded  on  the 
hearing,  neither  the  legislature  nor  the  stockholders  who  were  in- 
terested were  consulted  with  reference  to  the  public  interests,  and 
the  only  question  presented  here  is  whether  one  or  two  out  of  a 
number  of  stockholders  will,  without  notice,  be  allowed  to  induce 
such  legislation  with  reference  to  such  a  charter  as  will  sacrifice 
both  public  and  private  interests.  Regardless  of  the  constitu- 
lional  question  involved,  we  have  no  hesitation  in  determining  that 
the  officers  of  the  corporation  acted  properly  in  refusing  to  re- 
ceive the  votes  as  permitted  by  the  amendment,  and  should  have 
conducted  the  election  as  they  proposed  to  do  under  the  provisions 
of  the  original  charter. 

The  acceptance  of  such  an  amendment  by  the  corporation  ■ 
should  not  be  dispensed  with  solely  to  gratify  the  desire  or  ad- 
vance the  interests  of  those  who  obtained  it  without  the  consent 
of  the  corporate  body. 

The  right  to  amend  the  charter  may  be  expressly  reserved,  but 
that  right  does  not  confer  the  power  of  taking  from  the  corpo- 
rators the  control  of  the  corporate  property,  or  to  change  the  ob- 
ject of  the  charter  by  taking  from  those  having  a  right  to  select 
iheir  ofBcers  under  the  charter,  that  right,  and  placing  it  in  the 
hands  of  those  whose  stock,  by  reason  of  the  increased  power  con- 
ferred by  the  amendment,  are  enabled  to  control  the  corporation. 
The  right  was  not  asked  by  the  corporation,  but  granted  by  the  , 
legislature  at  the  instance  of  a  few  stockholders  without  the  con-  , 
sent  or  knowledge  of  the  others.    Conceding  the  right  of  the  legis- 
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lature  to  make  the  amendment,  the  corporation  declined  to  ac- 
cept it,  and  therefore  the  order  entered  below  requiring  an  election 
must  be  reversed  and  cause  remanded,  with  directions  to  set  aside 
the  order,  and  for  further  proceedings.  The  questions  involved 
have  been  considered  upon  the  statements  of  the  answer  alone,  and 
an  acceptance  of  the  amendment  may  be  shown,  or  that  it  was  ob- 
tained at  the  instance  of  the  corporation. 

Judgment  reversed,  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


CHAPTER   IX. 

DIRECTORS. 


Section  I. — Relation  of  Directors  to  Corporation. 

J.  ALDER  ELLIS  et  al.  v.  SAMUEL  D.  WARD  et  al. 

In  the  Supreme  Court  of  Illinois,  October  31,   1890 

[Reported  in  13?  Illinoit  Reports  509.] 

Appeal  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  County ; 
Bagby,  J.,  presiding, 

IVilliam  A.  Montgomery  for  the  appellant  Ellis  and  others. 

Peckham  &  Brown  for  the  appellant  Nickerson. 

Hutchinson  &  Luff  for  the  appellee  Ward. 

John  N.  Jewett  for  the  appellee  Ward,  the  receiver. 

George  F.  Westover  for  the  appellee  Farwell. 

SaoPE,  J.,  delivered  the  opinion  of  the  court. 

The  appeals  in  this  cause  bring  before  this  court  for  review  the 
judgment  of  the  Appellate  Court  for  the  First  District,  afhrniing 
the  decree  of  the  Circuit  Court  of  Cook  County.  By  its  decree 
the  Circuit  Court  granted  to  the  receiver  the  relief  prayed  in  his 
bill  against  certain  of  the  defendants,  but  dismissed  the  bill  as 
against  the  defendant,  John  V.  Farwell.  From  this  decree  the 
defendants  affected  appealed,^  and  as  to  that  part  of  the  decree 
dismissing  the  bill  as  to  Farwell  the  receiver  also  appealed.  The 
appeals  were  heard  and  considered  by  two  of  the  justices  of  the 
-■Appellate  Court  only,  the  third  member  of  that  court,  because  of 
personal  interest,  declining  to  sit;  and  the  two  sitting  justices 
l>eing  divided  in  opinion,  a  judgment  of  affirmance  pro  forma  was 
entered,  from  which  judgment  the  parties,  by  their  further  appeal, 
bring  the  record  here. 

The  statute  of  limitations  was  interposed  by  all  the  defendants, 
and  one  of  the  questions  presented  is  whether  the  case  made  is 
such  as  that  the  statute  can  be  availed  of.  A  statement  of  fact  is 
therefore  rendered  necessary. 

'  Only  so  niiich  of  the  opinion  is  given  as  relates  to  this  appeal. — Ed. 
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It  appears  that  on  May  25,  1877,  the  Auditor  of  Public  Ac- 
counts, under  statutory  authority,  began  proceedings  in  the  Cir- 
cuit Court  of  Cook  County  to  enjoin  the  Republic  Life  Insurance 
Co.,  a  corporation  of  this  State,  from  further  proceeding  with  its 
corporate  business,  in  which  cause  Samuel  D.  Ward  was  ap- 
pointed and  duly  qualified  as  receiver  of  the  estate  of  such  com- 
pany. After  the  receiver  took  possession  of  the  assets  of  the 
company  it  was  developed  that  the  company  was  insolvent,  its 
liabilities  greatly  exceeding  its  assets.  Such  proceedings  were  had 
in  the  cause  that  on  June  22,  1881,  the  company  was  perpetually 
enjoined  and  restrained  from  further  prosecuting  its  corporate 
business,  and  the  appointment  of  the  receiver  was  confirmed. 

On  the  24th  of  May,  1882,  the  receiver  exhibited  his  bill  in 
chancery  in  the  Circuit  Court  of  Cook  County  against  John  V. 
Farwell,  J.  Alder  Ellis,  Emerson  W.  Peet,  Samuel  M.  Nickerson, 
George  C.  Clark,  and  John  M.  Butler,  seeking  discovery  and 
praying  a  decree  for  $23,208.33.  The  facts  upon  which  the  al- 
leged liability  of  the  defendants  was  predicated  were  substantially 
these:  The  Republic  Life  Insurance  Co.  was  organized  in  1869, 
under  a  special  charter.  Defendant  Farwell  became  the  president 
of  the  company  in  April,  1870,  and  so  continued  until  June  14, 
1876.  During  this  time  he  held  and  owned  a  large  number  of  the 
shares  of  the  capital  stock  of  the  company,  and  served  the  com- 
pany as  president,  without  salary.  He  did  not,  it  appears,  at  any 
time  demand  compensation  from  the  company  for  his  services  as 
president  nor  did  the  corporation  make  any  provision  for  paying 
or  allowing  him  any  salary  or  compensation  for  such  services. 
The  Republic  Life  Insurance  Co.  appears  to  have  acquired  and 
owned  the  capital  stock  of  another  corporation,  the  National  Life 
Insurance  Co.,  of  which  corporation  defendant  Farwell  was  also 
president,  and  this  stock  was  held  by  Farwell  as  trustee  for  the 
Republic  Life  Insurance  Co.  Farwell  neither  demanded  nor  was 
paid  a  salary  or  other  compensation  for  services  as  president  of 
the  National  nor  did  the  company  prior  to  June  14,  1876,  under- 
take to  make  him  any  payment  or  allowance  therefor. 

On  March  2,  1876,  the  defendant  Farwell  owned  and  held 
1420  shares  of  the  capital  stock  of  the  Republic.  Prior  thereto 
the  defendants  Ellis,  Peet,  and  Nickerson  had  sought  to  purchase 
the  same  of  Farwell  for  the  obvious  purpose,  as  it  would  seem 
(other  stock  in  the  corporation  having  been  acquired  by  them),  of 
thereby  securing  a  controlling  interest  in  that  corporation.  Re- 
specting the  antecedent  negotiations  the  statements  of  the  parties 
are  conflicting.  On  behalf  of  Ellis  and  his  associates  it  is  said 
that  Farwell  refused  to  sell  his  stock  in  the  Republic  unless  he 
was  paid  a  salary  for  his  past  services  as  president  of  the  two  cor- 
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porations,  and  that  he  did  agree  to  sell  his  stock  in  the  Republic 
10  Ellis,  Peet,  and  Nickerson  at  twenty-six  and  one-half  cents  on 
the  dollar  under  the  further  agreement  that  when  they,  Ellis,  Peet, 
and  Nickerson,  should  get  control  of  the  Republic  (and  so  of  the 
National)  those  companies  should  vote  him  a  salary — the  Republic 
of  $4500  a  year  for  the  time  he  had  acted  as  president  of  that 
company  and  $5000  a  year  for  the  time  he  had  acted  as  president 
of  both  companies,  to  be  divided  between  the  two  companies 
and  aggregating  some  $30,000 — and  that  this  arrangement  was 
substantially  carried  out  by  Ellis,  Peet,  and  Nickerson  and  those 
associated  with  them  in  the  directory  of  the  two  companies, 
and  the  money  paid  to  and  received  by  Farwell.  Farwell,  on  the 
odier  hand,  denies  this  agreement,  and  while  admitting  that  he 
had  negotiations  with  Ellis  and  Peet  for  the  purchase  of  his  stock 
in  the  Republic,  and  knew  that  they  were  buying  up  the  stock  of 
that  company  for  the  purpose  of  acquiring  its  control,  and  so  the 
control  of  the  National,  insists  that  such  negotiations  with  him 
directly  were  broken  off,  and  that  Peet  had  a  conference  in  Wash- 
ington City  with  Charles  B.  Farwell,  a  brother  of  defendant  Far- 
well,  and  associated  with  him  in  business,  which  resulted  in 
Charles  B.  Farwell  coming  to  Chicago,  and  there,  as  the  represen- 
tative of  defendant  Farwell,  entered  into  negotiations  with  Ellis 
and  Peet,  which  finally  culminated  in  a  written  agreement,  dated 
March  2,  1876.^ 

It  further  appears  that  on  the  nth  day  of  April,  1876,  John  V, 
Farwell  entered  into  a  written  agreement  with  Ellis,  Peet,  and 
Nickerson,  by  the  terms  of  which  (after  reciting  that  C,  B.  Far- 
well  had  on  March  2,  1876,  made  an  agreement  with  Ellis,  Peet, 
and  Nickerson,  relating  to  the  stock  of  the  Republic  company 
standing  in  the  name  of  John  V.  Farwell,  aiid  that  to  complete 
ihal  agreement  J.  V.  Farwell  was  about  to  resign  his  trusts  of  and 
concerning  9760  shares  of  the  capital  stock  of  the  National  com- 
pany held  by  him  as  trustee)  it  was  mutually  agree  that  such 
stock  should  remain  and  be  held  upon  such  trusts  as  then  lawfully 
existed  in  regard  thereto,  until  changed  by  competent  parties,  and 
that  Ellis,  Peet,  and  Nickerson  should  faithfully  apply  the  assets 
and  property  of  said  companies  to  pay  for  and  disclMrge  the  poli- 
cies and  other  liabilities  of  such  companies. 

The  annual  meeting  of  stockholders  was  held  June  14,  1876, 
and  John  V.  Farwell,  Charles  B.  Farwell,  F.  H.  Kales,  Samuel 
M.  Nickerson,  Emerson  W.  Peet,  J.  Alder  Ellis,  H.  H.  Porter, 
A.  A.  Carpenter,  George  C.  Oark,  John  M,  Butler,  Charles  G. 
Smith,  A.  S.  Pratt,  Charles  H.  Antes,  James  B.  Goodman,  M.  S. 

'A  portion  of  the  opinion  relating  to  this  agreement  has  been  omitted. 
-Ed. 
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Dickerson,  H.  S.  Vail,  M.  C.  Lightner,  and  Samuel  D.  Ward  were 
elected  directors  of  the  Republic  company,  and  on  the  same  day 
the  new  board  of  directors  met  and  dected  J.  Alder  Ellis  presi- 
dent, John  M.  Butler  vice-president  and  treasurer,  and  Emerson 
W.  Peet  secretary,  and  at  the  same  meeting  the  following  directors 
were  appointed  a  finance  committee,  namely,  Samuel  M.  Nicker- 
son,  J.  Alder  Ellis,  John  M.  Butler,  E.  W.  Peet,  and  George  C. 
Clark.  The  fact  appears  to  be  unquestioned  that  after  the  stock- 
holders' and  directors'  meetings  so  held,  the  result  of  which  was 
the  practical  carrying  out  of  the  agreement  of  March  2,  1876,  as 
respects  the  directory  of  this  corporation,  John  V.  FarweU  and 
C.  B.  Farwell  delivered  to  Ellis,  Peet,  and  Nickerson  their  resig- 
nations as  directors. 

It  further  appears  that  later  in  the  day,  spoken  of  by  some  of 
the  witnesses  as  in  the  evening  of  June  14,  1876,  the  finance  com- 
mittee so  appointed  held  a  meeting,  attended  by  all  the  members 
of  that  committee,  when  a  resolution  was  passed  authorizing  the 
officers  of  the  Republic  company  to  pay  John  V.  Farwell  $23.- 
208.33  ^s  full  compensation  for  his  services  as  president  of  that 
corporation,  and  that  he  be  paid  $5208.33  as  full  compensation  for 
his  services  as  president  of  the  National  company.    But  there  is 
no  pretense  that  Farwell  was  present  at  such  committee  meeting 
or  had  any  personal  knowledge  of  the  committee's  action.    It  is 
said,  however,  by  Ellis  and  Peet  that  the  action  of  the  committee 
was  in  accordance  with  the  verbal  arrangement  entered  into  be- 
tween John  V.  Farwell  and  Ellis,  Peet,  and  Nickerson  before  the 
making  of  the  written  agreement  of  March  2,  1876,  and  to  that 
extent  formed  the  consideration  for  the  sale  and  transfer  of  Far- 
well's  stock  to  Ellis,  Peet,  and  Nickerson,  and  it  appears  from  the 
testimony  of  Ellis  that  he  consulted  Charles  Hitchcock,  a  promi- 
nent member  of  the  bar,  since  deceased,  and  was  advised  that 
such  payments  could  lawfully  be  made.    But  that  any  such  verbal 
arrangement  existed  or  was  ever  entered  into  is  explicitly  denied 
by  John  V.  Farwell,  he  insisting  that  he  never  at  any  time  agreed 
to  sell  his  stock  for  less  than  the  sum  expressed  in  the  agreement 
of  March  2,  1876  ($66,000),  and  that  he  never  demanded  or  re- 
ceived any  sum  whatever  as  salary  or  compensation  for  services 
rendered  as  president  of  either  corporation. 

As  aflfecting  the  liability  of  the  appellants  Ellis,  Peet,  and  Nick- 
erson, this  contention  is  unimportant.  If  the  funds  of  the  com- 
pany were  by  them  applied  to  the  discharge  of  their  individual 
indebtedness  to  Farwell,  under  the  contract  of  March  2,  1876. 
there  could  be  no  question  of  their  liability  to  the  company  or  its 
representative,  the  receiver,  for  the  amount  thus  misappropriated 
by  them.    So,  also,  if  after  obtaining  control  of  the  corporation 
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they  wrongfully  and  illegally  paid  out  the  funds  of  the  company 
to  Farwell  for  past  services  in  violation  of  their  duty,  they  would 
be  likewise  liable. 

The  doctrine  is  well  settled  in  this  court  that  the  law  will  not 
imply  a  promise  on  the  part  of  a  private  corporation  to  pay  its 
officers  for  the  performance  of  their  usual  duties.  In  order  that 
such  officers  may  legally  demand  and  recover  for  such  services, 
or  the  corporation  legally  make  allowance  and  payment  therefor, 
it  must  appear  that  a  by-law  or  resolution  had  been  adopted  au- 
thorizing and  fixing  such  allowance  before  the  services  were  ren- 
dered. American  Central  Ry.  Co.  v.  Miles,  52  111.  174;  Merrick  v. 
Peru  Coal  Co.,  61  id.  472;  Rockford,  Rock  Island  &  St.  Louis 
Railroad  Co.  v.  Sage,  65  id.  328 ;  Cheeney  v.  La  Fayette,  Bloom- 
ii^:ton  &  Mississippi  Ry.  Co.,  68  id.  570,  87  id.  446 ;  Holder  v. 
La  Fayette,  Bloomington  &  Mississippi  Ry,Co.,7i  id.  106;  Gridley 
V.  La  Fayette,  Bloomington  &  Mississippi  Ry.  Co.,  71  id.  200; 
Illinois  Linen  Co,  v.  Hough,  91  id.  63.  The  rule  is  analogous  to 
that  governing  trustees  generally,  who  at  common  law  were  not 
entitled  to  compensation,  except  as  there  was  warrant  therefor  in 
the  contract  or  statute  under  which  they  acted. 

It  is  not  pretended  that  either  by  by-law  or  resolution  the 
Republic  Life  Insurance  Co,  fixed  any  compensation  to  be  paid 
its  president  for  the  performance  by  him  of  the  duties  of  that 
office  before  or  during  the  time  John  V,  Farwell  held  that  office, 
and  after  he  ceased  to  hold  such  office  it  was  not  competent  for 
that  corporation  to  vote  and  pay  him  for  his  past  services.  Such 
appropriation  and  expenditure  of  the  money  of  the  corporation 
by  its  then  acting  directors  being  unauthorized  and  illegal,  might 
be  repudiated  by  the  corporation  or  its  representative,  the  receiver, 
and  the  sums  so  wrongfully  and  illegally  expended  recovered 
back.  That  the  acting  directors  of  this  corporation  caused  to  be 
withdrawn  from  its  treasury  and  paid  to  John  V.  Farwell  the  sum 
of  $23,208.33  is  undeniable.  That  this  was  done  by  and  through 
the  active  instrumentality  of  appellants  Ellis,  Peet,  and  Nickerson 
is  also  undeniable.  That  the  finance  committee  appointed  by  the 
board  of  directors,  of  which  these  three  persons  were  members 
and  present  and  acting,  authorized  such  payment  for  account  of 
past  services  as  president,  by  formal  resolution,  is  also  undeniable ; 
and  if  this  record  shows  that  this  was  done  with  the  knowledge, 
concurrence,  and  assent  of  John  V,  Farwell,  and  that  he  took  this 
money  as  and  for  salary  tor  services  as  president  of  this  corpora- 
tion prior  to  the  passage  of  such  resolution,  his  liability  also  to 
the  receiver  of  such  corporation  in  this  cause  therefor  cannot  be 
questioned. 

Following  the  elections  of  June  14,  1876,  the  control  and  man- 
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agement  of  the  Republic  and  National  Life  Insurance  companici 
passed  into  the  hands  of  Ellis,  Peet,  and  Nickerson  and  their  asso- 
ciates, and  apparently  their  first  oflUcial  act  after  assuming  suc'i 
control  was  to  pass  a  resolution  the  effect  of  which  was  to  withdraw 
from  the  coffers  of  those  corporations, $23, 208 .3 3  from  the  Repu';- 
lic  and  $5208.33  from  the  National,  of  funds  held  by  them  in  their 
trust  capacity,  as  directors  and  officers  of  such  corporations,  and 
apply  the  same  toward  the  payment  for  the  Farwell  stocks,  for 
their  personal  account  and  benefit  or  in  payment  of  such  illegal 
salary. 

It  is  a  principle  of  general  application,  and  recognized  by  this 
court,  that  the  assets  of  a  corporation  are,  in  equity,  a  trust  fund 
(St.  Louis  &  Sandoval  Coal  &  Mining  Co.  v.  Sandoval  Coal  & 
Mining  Co.,  ir6  III.  170),  and  that  the  directors  of  a  corporation 
are  trustees  and  have  no  power  or  right  to  use  or  appropriate  the 
funds  of  the  corporation,  their  cestui  que  trust  to  themselves,  or  to 
waste,  destroy,  give  away,  or  misapply  them.  Holder  v.  La  Fay- 
ette, Bloomington  &  Mississippi  Ry  Co.,  71  111.  106 ;  Cheeney  v.  La 
Fayette,  Bloomington  &  Mississippi  Ry,  Co.,  68  id.  570;  i  Mora- 
wetz  on  Private  Corp.,  §§  516,  517.  And  it  is  equally  well  settled 
that  no  lapse  of  time  is  a  bar  to  a  direct  or  express  trust  as  be- 
tween the  trustee  and  cestui  que  trust.  Chicago  &  Eastern  Illinois 
Railroad  Co.  v.  Hay,  1 19  111,  493 ;  Wood  on  Limitation  of  Actions, 
§  200,  and  cases  cited  in  note.  If  the  trust  assumed  by  the  direct- 
ors of  a  corporation  in  respect  of  the  corporate  property  under 
their  control  is  to  be  regarded  as  a  direct  trust,  as  contradistin- 
guished from  simply  an  implied  trust,  then  it  is  apparent,  under 
the  rule  announced,  the  statutes  present  no  bar  to  this  proceeding 
by  the  receiver  of  the  corporation.  Ordinarily,  an  express  trust 
is  created  by  a  deed  or  will ;  but  there  are  many  fiduciary  relations 
established  by  law,  and  regulated  by  settled  legal  rules  and  princi- 
ples, where  all  the  elements  of  an  express  trust  exist  and  to  which 
the  same  legal  principles  are  applicable — and  such  appears  to  l)e 
the  relation  established  by  law  between  directors  and  the  corpora- 
tion. 2  Pomeroy's  Eq.  g  6;  id.  §§  toSS-iogo,  1094.  And  see, 
also,  as  respects  stockholders,  Hightower  v.  Thornton,  8  Ga.  486; 
Payne  z'.  BuUard,  23  Miss.  88;  Curry  v.  Woodward,  53  Ala.  371. 
The  Statute  of  Limitations  therefore  presented  no  bar  to  a  recov- 
ery by  the  receiver. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appellate 
Court  is  afHrmed. 

Judgment  affirmed. 

Magruder,  J.,  took  no  part  in  the  decision  of  this  case. 

ScHOLFiELD,  J.,  dissenting. 
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GEORGE  G.  MERRICK  v.  THE  PERU  COAL  CO. 

In  the  Supreme  Court  of  Illinois,  September  Term,  1871. 

\RipOTUd  in  61  Ulinoit  Reports  472.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County ;  Leland,  J., 
presiding. 

T.  Lyle  Dickey  and  John  C.  Champlin  for  the  appellant. 

Samuel  W.  Fuller  and  C  S.  Eldridge  for  the  appellee. 

Walker,  J.,  delivered  the  opinion,  of  the  court. 

This  was  an  action  of  debt,  brought  by  appellant,  in  the  La  Salle 
Circuit  Court,  against  appellee,  at  the  October  Term,  1869.  The 
declaration  contained  several  special  and  the  common  counts. 

There  was  filed  a  plea  of  nil  debet,  payment,  set-off,  and  a  plea 
denying  the  execution  of  the  notes  and  bills  of  exchange  de- 
dared  on,  verified  by  affidavit. 

At  the  June  term,  1871,  3  jury  was  waived  and  the  cause  was 
submitted  to  the  court  for  trial  by  consent  of  the  parties.  After 
hearing  the  evidence,  the  court  found  the  issues  on  all  of  the  pleas 
except  set-off,  which  had  been  withdrawn,  for  the  defendant.  A 
motion  for  a  new  trial  was  entered  by  plaintiff,  but  was  over- 
niled  by  the  court. 

Appellant  introduced,  after  proving  the  signature,  a  note  of  ap- 
pellee, dated  October  2,  1867,  signed  C.  C.  Merrick,  president  of 
the  company,  payable  in  six  months,  for  $3290,  payable  to  the 
Michigan  Car  Co.,  and  indorsed  to  appellant  by  the  payee ;  also  a 
note  of  appellee  dated  the  7th  of  October,  1868,  for  $2239.43,  Pay- 
able at  sixty  days  to  the  Ohio  Falls  Car  and  Locomotive  Co.. 
sigTied  by  Geo.  G.  Merrick,  president.  A  note  of  the  same  kind, 
same  amount  and  date,  payable  ninety  days  after  date,  with  as- 
signments and  a  receipt  of  payment  of  both  of  these  notes  by  ap- 
pellant; also  two  drafts  drawn  by  C.  C.  Merrick,  president,  in 
favor  of  the  Michigan  Car  Co.,  one  dated  July  i,  1867,  for  $4920, 
and  the  other  dated  January  4,  1868,  for  $5166,  both  assigned 
in  blank  by  the  payee. 

Appellant  testified  that  he  took  up  the  notes  to  the  Ohio  Falls 
Car  Co.,  each  for  $223943,  with  his  own  private  funds,  one  De- 
cember 10,  1868,  and  the  other  January  9,  1869;  that  he  took  up 
the  two  drafts  in  the  same  manner,  also  other  items  of  account 
amounting  in  the  aggregate  to  $30,580.84,  after  deducting  all 
credits ;  that  these  sums  were  advanced  from  his  own  moneys,  and 
ihe  same  were  paid  either  to  or  for  and  on  account  of  the  com- 
pany, with  the  knowledge  and  approfiation  of  the  president  there- 
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of;  that  in  December,  1868,  and  January,  1869,  the  company  pur- 
chased cars,  and  its  paper  was  given  therefor,  which  had  ma- 
tured, and  the  company  having  no  funds,  and  appellant  being  the 
president,  took  up  the  paper  with  his  own  means,  and  caused  the 
amount  to  be  entered  to  his  credit  on  the  books  of  the  company. 

Appellant  further  produced  vouchers  for  the  items  of  his  ac- 
count, and  swore  to  their  correctness;  and  appellee's  counsel  says 
that  it  was  not  denied,  so  far  as  he  remembers,  that  appellant  had 
made  most  of  the  payments  and  performed  most  of  the  labor  for 
which  he  claimed  to  recover  of  appellee,  but  he  says  the  sole  ques- 
tion was,  whether  the  payments  were  made  and  the  labor  per- 
formed on  the  credit  of  the  company,  and  for  which  it  became 
liable  as  his  debtor,  or  whether  they  were  made  in  pursuance  of 
the  original  agreement  between  him  and  his  brother  tor 
the  purchase  and  operation  of  the  property  of  the  company.' 

For  these  reasons,  we  are  of  the  opinion  that  the  arrangement 
must  have  been  intended  only  to  bind  each  to  advance  equal 
amounts  to  the  corporation  as  loans,  and  not  as  donations. 

The  evidence  does  not  show  that  any  other  or  different  arrange- 
ment was  afterward  made,  when  they  had  obtained  all  but  a  few 
shares  of  the  stock,  and  we  will  not  presume  that  they  intended 
that  the  advances  then  made  should  be  on  other  or  different 
terms. 

But  even  if  such  is  not  the  purport  of  the  agreement,  and  it  is 
as  claimed  by  appellee,  does  it  follow  that  such  an  agreement  can 
be  interposed  as  a  defense  to  this  action  ? 

Here  is  a  corporate  body,  having  a  legal  existence,  endowed 
with  ample  powers  to  enter  into  contracts  and  agreements,  of 
suing  and  being  sued,  which  has  given  notes  and  drafts  to  persons 
in  nowise  connected  with  it  or  its  organization,  and  has  given 
notes  and  drafts  which  were  undeniably  binding  on  it  in  law — 
such  instruments  as  the  payees  and  drawees  could,  beyond  all 
doubt,  have  sued  upon  and  recovered  after  their  maturity.  So 
could  their  assignees.  And  it  may  be  asked  why  appellant  could 
not  recover,  when  he,  in  his  own  individual  right,  with  his  private 
means,  purchased  these  instruments,  so  far  as  we  can  see,  in 
good  faith,  or  at  all  events,  paid  with  his  individual  funds  for  the 
use  and  benefit  of  the  company.  It  will  not  be  said  that  he  could 
not  recover  because  he  was  a  stockholder  and  officer  of  the  com- 
pany, as  both  have  the  right  to  deal  with  the  company  in  the  same 
manner  as  strangers  may;  and  when  they  do  so,  each  party  ac- 
quires the  same  rights  and  incurs  the  same  liability  as  would 
strangers. 

There  is  no  rule  of  law  which  prohibits  a  shareholder  from 
'  The  discussion  of  this  qnestioti  has  been  omitted — Ed. 
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dealing  with  the  company,  or  from  suing  or  being  sued  by  it.  It 
then  follows  that  appellant,  notwithstanding  he  was  the  president 
of  the  company,  had  the  right,  with  his  own  funds,  to  purchase 
these  notes  and  drafts,  and  when  he  did  so  he  succeeded  to  all  of 
the  rights  of  the  holders.  Or  he,  upon  taking  up,  with  his  own 
means,  such  indebtedness,  had  the  right  to  maintain  an  action  for 
money  paid,  laid  out  and  expended  for  the  use  of  appellee. 

It  is  equally  true  that,  if  he  advanced  money  to  the  company 
to  enable  it  to  carry  on  its  business,  he  can  sue  it  and  recover  for 
money  loaned.  Having  the  right  to  deal  with  the  company,  he 
had  the  power  to  loan  it  money  and  to  look  to  it  forpayment.  Such 
is  the  well  recognized  law,  and  it  must  control  unless  prevented 
by  the  agreement  of  C.  C.  Merrick  and  appellant,  entered  into 
when  they  first  purchased  the  property.^ 

We  can  alone  look  to  the  legal  liabilities  of  the  company,and  not 
to  the  equities  that  may  exist  between  appellant  and  His  brother. 
The  corporation,  according  to  the  usual  course  of  business,  in- 
curred the  liability  to  pay  this  indebtedness,  and  has  done  no 
act  to  discharge  it  from  that  burden.  It  has  no  right  to  insist 
upon  the  performance  of  an  agreement  entered  into  by  two  of 
the  shareholders  in  reference  to  the  terms  and  conditions  that  they 
should  purchase  and  hold  stock  and  loan  money  to  the  com- 
pany. That  was  their  private  affair,  which  in  nowise  concerned 
the  company. 

We  must  not  forget  that  the  company  is  a  separate  legal  en- 
tity existing  independently  of  the  Merricks,  although  they  may 
have  owned  much  the  greater  portion  of  the  stock.  It  is  fully 
illustrated,  when  appellant  ceased  to  he  the  president  and  a  director 
in  the  company.  Although  he  owned  nearly  one-half  of  the  stock, 
he  was  as  impotent  to  control  its  acts  as  a  stranger  owning  none 
of  its  stock. 

Appellant  and  his  brother,  had  they  owned  all  of  the  stock, 
would  not  have  been  the  company,  but  would  have  represented  its 
stock,  and  would  have  held  the  power,  by  virtue  thereof,  to  desig- 
nate the  persons  who  should  exercise  tlie  franchises  and  powers  of 
the  company.  They  might,  no  doubt,  by  the  adoption  of  by-laws, 
have  conferred  the  power  on  themselves  necessary  for  its  corpo- 
rate action,  but  they  could  not  exercise  them  merely  because  they 
were  stockholders. 

As  to  the  claim  for  salary  while  acting  as  president  of  the 
company,  we  can  see  no  right  of  recovery.  It  nowhere  appears 
in  evidence  that  there  was  any  by-law  or  resolution  of  the  com- 
pany providing  compensation  for  such  services. 

In  the  case  of  Am.  Cent.  R.  R.  Co.  v.  Miles,  S2  111.  174.  we  held 

'  A  portion  of  the  opinion  relating  to  this  question  has  been  omitted, — Ev. 
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that  in  the  absence  of  such  a  by-law  or  resolution,  such  com- 
pensation could  not  be  recovered  for  services  rendered  by  a  di- 
rector of  a  railway  company.  In  principle,  no  distinction  is  per- 
ceived between  the  two  cases. 

All  the  evidence  considered,  we  arc  of  the  opinion  that  the 
court  below  erred  in  finding  the  issues  for  and  rendering  judg- 
ment in  favor  of  appellee,  and  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


TWIN-LICK  OIL  CO.  v.  MARBURY. 
In  the  Supreme  Court  of  the  United  States,  October  Term, 

■875- 

[ReporUd  in  91  Untied  Stales  ReporU  587.] 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

/.  D.  McPhersoii  and  Charles  Beastcn,  Jr.,  for  the  appellants. 

Walter  S.  Cox  and  \V.  D.  Dai-idge  for  the  appellee. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  here,  complainant  below,  was  a  corporation 
organized  under  the  laws  of  West  Virginia,  engaged  in  the  busi- 
ness of  raising  and  selling  petroleum.  It  became  verj'  much  em- 
barrassed in  the  early  part  of  1867,  and  borrowed  from  the  de- 
fendant the  sum  of  $2000,  for  which  a  note  was  given,  secured  by 
a  deed  of  trust,  conveying  ail  the  property,  rights,  and  franchises 
of  the  corporation  to  William  Thomas,  to  secure  the  payment  of 
said  note,  with  the  usual  power  of  sale  in  default  of  payment.  The 
property  was  sold  under  the  deed  of  trust ;  was  bought  in  by  de- 
fendant's agent  for  his  benefit,  and  conveyed  to  him  in  the 
summer  of  the  same  year.  The  defendant  was,  at  the  time  of 
these  transactions,  a  stockholder  and  director  in  the  company; 
and  the  bill  in  this  case  was  filed  in  April,  1871,  four  years  after, 
to  have  a  decree  that  defendant  holds  as  trustee  for  complainant, 
and  for  an  accounting  as  to  the  time  he  had  control  of  the  prop- 
erty. It  charges  that  defendant  has  abused  his  trust  relation  to 
the  company,  to  take  advantage  of  its  difficulties,  and  buy  in  at 
a  sacrifice  its  valuable  property  and  franchises;  that,  concealing 
his  knowledge  that  the  lease  of  the  ground  on  which  the  com- 
pany operated  included  a  well,  working  profitably,  and  by  prom- 
ises to  individual  shareholders  that  he  would  purchase  in  the 
property  for  the  joint  benefit  of  the  whole,  he  obtained  an  unjust 
advantage,  and  in  other  ways  violated  his  duty  as  an  officer 
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charged  with  a  fiduciary  relation  to  the  company.  As  to  all  this, 
which  is  denied  in  the  answer,  and  as  to  which  mucli  testimony  is 
taken,  it  is  sufficient  to  say  that  we  are  satisfied  that  the  defendant 
loaned  the  money  to  the  corporation  in  good  faith,  and  honestly 
to  assist  it  in  its  business  in  an  hour  of  extreme  embarrassment, 
and  took  just  such  security  as  any  other  man  would  have  taken ; 
that  when  his  money  became  due,  and  there  was  no  apparent  prob- 
ability of  the  company  paying  it  at  any  time,  the  property  was 
sold  by  the  trustee,  and  bought  in  by  defendant  at  a  fair  and  open 
sale,  and  at  a  reasonable  price ;  that,  in  short,  there  was  neither 
actual  fraud  nor  oppression ;  no  advantage  was  taken  of  defend- 
ant's position  as  director,  or  of  any  matter  known  to  him  at  the 
time  of  the  sale,  affecting  the  value  of  the  property,  which  was 
not  as  well  known  to  others  interested  as  it  was  to  himself; 
and  that  the  sale  and  purchase  was  the  only  mode  left  to  de- 
fendant to  make  his  money. 

The  first  question  which  arises  in  this  state  of  the  facts  is, 
whether  defendant's  purchase  was  absolutely  void. 

That  a  director  of  a  joint-stock  corporation  occupies  one  of 
those  6duciary  relations  where  his  dealings  with  the  subject- 
matter  of  his  trust  or  agency,  and  with  the  beneficiary  or  party 
whose  interest  is  confided  to  his  care,  is  viewed  with  jealousy  by 
the  courts,  and  may  be  set  aside  on  slight  grounds,  is  a  doctrine 
founded  on  the  soundest  morality,  and  which  has  received  the 
clearest  recognition  in  this  court  and  in  others.  Koehler  v.  Black 
River  Falls  Iron  Co.,  2  Black,  715;  Drury  v.  Cross,  7  Wall.  299; 
Luxemburg  R.  R.  Co.  v.  Maquay,  25  Beav.  586 ;  The  Cumberland 
Co.  V.  Sherman,  30  Barb.  553 ;  16  Md.  456.  The  general  doc- 
trine, however,  in  regard  to  contracts  of  this  class  is  not  that  they 
are  absolutely  void,  but  that  they  are  voidable  at  the  election  of 
the  party  whose  interest  has  been  so  represented  by  the  party 
claiming  under  it.  We  say  this  is  the  general  rule :  for  there 
may  be  cases  where  such  contracts  would  be  void  ab  initio;  as 
when  an  agent  to  sell  buys  of  himself,  and  by  his  power  of  attor- 
ney conveys  to  himself  that  which  he  was  authorized  to  sell.  But, 
even  here,  acts  which  amount  to  a  ratification  by  the  principal 
may  validate  the  sale. 

The  present  case  is  not  one  of  that  class.  While  it  is  true  that 
the  defendant,  as  a  director  of  the  corporation,  was  bound  by  all 
those  rtiies  of  conscientious  fairness  which  courts  of  equity  have 
imposed  as  the  guides  for  dealing  in  such  cases,  it  cannot  be 
maintained  that  any  rule  forhid-s  one  director  among  several 
from  loaning  money  to  the  corporation  when  the  money  is  needed, 
and  the  transaction  is  open,  and  otherwise  free  from  blame.  No 
adjudged  case  has  gone  so  far  as  this.     Such  a  doctrine,  while 
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it  would  afford  little  protection  to  the  corporation  against  actual 
fraud  or  oppression,  would  deprive  it  of  the  aid  of  those  most 
interested  in  giving  aid  judiciously,  and  best  qualified  to  judge 
of  the  necessity  of  that  aid,  and  of  the  extent  to  which  it  may 
safely  be  given. 

There  are  in  such  a  transaction  three  distinct  parties  whose  in- 
terest is  affected  by  it — namely,  the  lender,  the  corporation,  and 
the  stockholders  of  the  corporation. 

The  directors  are  the  officers  or  agents  of  the  corporation,  and 
represent  the  interests  of  that  abstract  legal  entity,  and  of  those 
who  own  the  shares  of  its  stock.  One  of  the  objects  of  creat- 
ing a  corporation  by  law  is  to  enable  it  to  make  contracts;  and 
these  contracts  may  be  made  with  its  stockholders  as  well  as  vrith 
others.  In  some  classes  of  corporations,  as  in  mutual  insurance 
companies,  the  main  object  of  the  act  of  incorporation  is  to  en- 
able the  company  to  make  contracts  with  its  stockholders,  or  with 
persons  who  become  stockholders  by  the  very  act  of  making-  the 
contract  of  insurance.  It  is  very  true  that  as  a  stockholder,  in 
making  a  contract  of  any  kind  with  the  corporation  of  which  he  is 
a  member,  is  in  some  sense  dealing  with  a  creature  of  which  he 
is  a  part,  and  holds  a  common  interest  with  the  other  stock- 
holders, who,  with  him,  constitute  the  whole  of  that  artificial 
entity,  he  is  properly  held  to  a  larger  measure  of  candor  and  good 
faith  than  if  he  were  not  a  stockholder.  So,  when  the  lender  is  a 
director,  charged,  with  others,  with  the  control  and  manage- 
ment of  the  affairs  of  the  corporation,  representing  in  this  re- 
gard the  aggregated  interests  of  all  the  stockholders,  his  obliga- 
tion, if  he  becomes  a  party  to  a  contract  with  the  company,  to 
candor  and  fair  dealing,  is  increased  in  the  precise  degree  that 
his  representative  character  has  given  him  power  and  control 
derived  from  the  confidence  reposed  in  him  by  the  stockholders 
who  appointed  him  their  agent.  If  he  should  be  a  sole  director, 
or  one  of  a  smaller  number  vested  with  certain  powers,  this  obli- 
gation would  be  still  stronger,  and  his  acts  subject  to  more  severe 
scrutiny,  and  their  validity  determined  by  more  rigid  principles 
of  morality  and  freedom  from  motives  of  selfishness.  All  this 
falls  far  short,  however,  of  holding  that  no  such  contract  can  be 
made  which  will  be  valid;  and  we  entertain  no  doubt  that  the 
defendant  in  this  case  could  make  a  loan  of  money  to  the  com- 
pany ;  and  as  we  have  already  said  that  the  evidence  shows  it  to 
have  been  an  honest  transaction  for  the  benefit  of  the  corporation 
and  its  shareholders,  both  in  the  rate  of  interest  and  in  the  secu- 
rity taken,  we  think  it  was  valid  originally,  whether  liable  to  be 
avoided  afterward  by  the  company  or  not. 

If  it  be  conceded  that  the  contract  by  which  the  defendant  be- 


SEC...] 


Twm-LICK   OIL  CO.   V.  MARBURY. 


"S"3 


came  the  creditor  of  the  company  was  valid,  we  see  no  principle 
on  which  the  subsequent  purchase  under  the  deed  of  trust  is  not 
equally  so.  The  defendant  was  not  here  both  seller  and  buyer. 
.\  trustee  was  interposed  who  made  the  sale,  and  who  had  the 
usual  powers  necessary  to  see  that  the  sale  was  fairly  conducted. 
and  who  in  this  respect  was  the  trustee  of  the  corporation,  and 
must  be  supposed  to  have  been  selected  by  it  for  the  exercise  of 
ihis  power.  Defendant  was  at  liberty  to  bid,  subject  to  those  , 
rules  of  fairness  which  we  have  already  conceded  to  belong  to  his 
peculiar  position;  for,  if  he  could  not  bid,  he  would  have  been 
deprived  of  the  only  means  which  his  contract  gave  him  of  mak- 
ing his  debt  out  of  the  security  on  which  he  had  loaned  his 
money.  We  think  the  sale  was  a  fair  one.  The  company  was 
hopelessly  involved  beside  the  debt  to  defendant.  The  well  was 
exhausted,  to  all  appearance.  The  machinery  was  of  little  use 
for  any  Other  purpose,  and  would  not  pay  transportation.  Most 
of  the  stockholders  who  now  promote  ihis  suit  refused  to  pay 
assessments  on  their  shares  to  aid  the  company.  Nothing  was 
left  to  the  defendant  but  to  buy  it  in,  as  no  one  would  bid  the 
amount  of  his  debt. 

The  next  question  to  be  decided  is,  whether,  under  the  circum- 
stances of  this  case,  the  complainant  had  a  right  to  avoid  this 
sale  at  the  time  this  suit  was  brought. 

The  bill  alleges  that,  both  prior  to  the  sale  and  since,  the  de- 
fendant made  various  declarations  to  other  stockholders  to  the 
effect  that  he  only  designed  to  purchase  the  property  for  the 
benefit  of  all  or  a  part  of  the  stockholders ;  and  there  is  some 
testimony  to  show  that,  after  the  sale,  he  did  propose  that  if  his 
debt  was  paid  by  the  company  or  the  shareholders,  he  would  re- 
linquish his  purchase. 

But  we  need  not  decide  whether  any  of  these  declarations 
raised  a  legal  obligation  to  do  so  or  not ;  nor  whether,  without 
such  declarations,  the  sale  and  deed  were  voidable  at  the  elec- 
tion of  the  complainant — a  proposition  which  is  entitled  to  more 
consideration,  resting  solely  on  the  fiduciary  relations  of  the  de- 
fendant to  the  plaintiffs,  than  on  the  evidence  in  this  case  of  the 
declarations  alluded  to. 

We  need  not  decide  either  of  these  propositions,  because  plain- 
tiff comes  too  late  with  the  offer  to  avoid  the  sale. 

The  doctrine  is  well  settled,  that  the  option  to  avoid  such  a  sale 
must  be  exercised  within  a  reasonable  time.  This  has  never  been 
held  to  be  any  determined  number  of  days  or  years  as  applied  to 
every  case,  like  the  Statute  of  Limitations,  but  must  be  decided 
in  each  case  upon  all  the  elements  of  it  which  affect  that  ques- 
tion.   These  are  generally  the  presence  or  absence  of  the  parties 
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at  the  place  of  the  transaction,  their  knowledge  or  ignorance  of 
the  sale  and  of  the  facts  which  render  it  voidable,  the  permanent 
or  fluctuating  character  of  the  subject-matter  of  the  transaction 
as  affecting  its  value,  and  the  actual  rise  or  fall  of  the  property  in 
value  during  the  period  within  which  this  option  might  have 
been  exercised. 

In  fixing  this  period  in  any  particular  case,  we  are  but  little 
aided  by  the  analt^es  of  the  Statute  of  Limitations;  while, 
though  not  falling  exactly  within  the  rule  as  to  time  for  rescind- 
ing, or  offering  to  rescind,  a  contract  by  one  of  the  parties  to  it 
for  actual  fraud,  the  analogies  are  so  strong  as  to  give  to  this 
latter  great  force  in  the  consideration  of  the  case.  In  this  class 
of  cases  the  party  is  bound  to  act  with  reasonable  diligence  as 
soon  as  the  fraud  is  discovered,  or  his  right  to  rescind  is  gone. 
No  delay  for  the  purpose  of  enabling  the  defrauded  party  to 
speculate  upon  the  chances  which  the  future  may  give  him  of 
deciding  profitably  to  himself  whether  he  will  abide  by  his  bar- 
gain, or  rescind  it,  is  allowed  in  a  court  of  equity. 

In  the  recent  case  of  Upton,  Assignee,  v.  Tribilcock,  supra, 
p.  45,  it  was  held  that  the  purchaser  of  stock  in  an  insurance 
company,  who  had  offered  to  rescind  within  two  or  three  months 
because  his  note  had  been  sent  to  a  bank  for  collection  in  fraud 
of  the  agreement  to  the  contrary,  could  not  avail  himself  of  that 
offer  to  let  in  as  defense  other  fraudulent  representations  then 
unknown  to  him,  when  he  was  sued  by  the  assignee  in  bank- 
ruptcy for  the  unpaid  instalments  on  that  stock  after  the  bank- 
ruptcy of  the  company. 

The  authorities  to  the  point  of  the  necessity  of  the  exercise  of 
the  right  of  rescinding  or  avoiding  a  contract  or  transaction  as 
soon  as  it  may  be  reasonably  done,  after  the  party  with  whom 
that  right  is  optional  is  aware  of  the  facts  which  give  him  that 
option,  are  numerous  and  well  collected  in  the  brief  of  appellees* 
counsel.  The  more  important  are  as  follows :  Badger  v.  Badger, 
2  Wall.  87;  Harwood  v.  R.  R.  Co.,  17  id.  78;  Marsh  v.  Whitman, 
21  id.  178;  Vigers  v.  Pike,  8  O.  &.Fin.  650;  Wentworth  v.  Lloyd, 
32  Beav.  467;  Follansbee  v.  Kilbreth,  17  111.  522. 

The  cases  of  Bliss  v.  Edmonson,  8  DeG.  M.  &  G.  787,  and  Pren- 
dergast  v.  Turton,  i  You.  &  Coll.,  while  asserting  the  same  general 
doctrine,  have  an  especial  bearing  on  this  case,  because  they  re- 
late to  mining  property. 

The  fluctuating  character  and  value  of  this  class  of  property 
■  is  remarkably  illustrated  in  the  history  of  the  production  of  min- 
eral oil  from  wells.  Property  worth  thousands  to-day  is  worth 
nothing  to-morrow;  and  that  which  would  to-day  sell  for  a 
thousand  dollars  as  its  fair  value,  may,  by  the  natural  changes 
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of  a  week  or  the  energy  and  courage  of  desperate  enterprise,  in 
the  same  time  be  made  to  yield  that  much  every  day.  The  in- 
justice, therefore,  is  obvious,  of  permitting  one  holding  the  right 
to  assert  an  ownership  in  such  property  to  voluntarily  await  the 
event,  and  then  decide,  when  the  danger  which  is  over  has  been 
at  the  risk  of  another,  to  come  in  and  share  the  profit. 

While  a  much  longer  time  might  be  allowed  to  assert  this  right 
in  regard  to  real  estate  whose  value  is  fixed,  on  which  no  outlay 
is  made  for  improvement,  and  but  little  change  in  value,  the 
dass  of  property  here  considered,  subject  to  the  most  rapid,  fre- 
quent, and  violent  fluctuations  in  value  of  anything  known  as 
property,  requires  prompt  action  in  all  who  hold  an  option, 
whether  they  wiil  share  its  risks,  or  stand  clear  of  them. 

The  case  before  us  illustrates  these  principles  very  forcibly. 
The  officers,  and  probably  all  the  stockholders,  who  were  not 
numerous,  knew  of  the  sale  as  soon  as  made.  As  there  was  no 
actual  fraud,  they  knew  all  the  facts  on  which  their  right  to  avoid 
the  contract  depended.  They  not  only  refused  to  join  the  de- 
fendant in  the  purchase  when  that  privilege  was  tendered  them, 
but  they  generally  refused  to  pay  assessments  on  their  shares  al- 
ready made,  which  might  have  paid  this  debt. 

The  defendant  then  had  a  survey  made  of  the  ground  leased  to 
the  corporation,  the  lease  being  the  main  thing  he  had  acquired 
by  the  sale.  When  the  lines  were  extended,  the  lease  was  found 
to  embrace  a  well,  then  profitably  worked  by  another  company. 
Of  this  piece  of  good  luck  he  availed  himself,  and  by  suit  and 
compromise  he  obtained  possession  of  that  well.  He  put  more 
of  his  money  into  it,  and  changed  what  had  been  a  disastrous 
speculation  by  the  company  into  a  profitable  business.  With  full 
knowledge  of  all  these  facts,  the  appellant  took  no  action  until 
this  suit  was  brought,  nearly  four  years  after  the  sale;  and  not 
until  all  the  hazard  was  over,  and  the  defendant's  skill,  energy, 
and  money  had  made  his  purchase  profitable,  was  any  claim  or 
assertion  of  right  in  the  property  made  by  the  corporation  or  by 
the  stockholders. 

We  think,  both  on  authority  and  principle — a  principle  neces- 
sary to  protect  those  who  invest  their  capital  and  their  labor  in 
enterprises  useful  but  hazardous — that  we  should  hold  that  plain- 
tiff has  delayed  too  long. 

Decree  affirmed. 
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DAVID  S.  DUNCOMB  et  al.,  Trustees,  etc.,  v,  THE  NEW 
YORK,  HOUSATONIC  &  NORTHERN  RAIL- 
ROAD CO.  et  al 

In  the  Court  of  Appeals  of  New  York,  March  i,  1881. 

[Reported  in  84  New  York  Reports  190.] 

These  are  appeals  from  order  of  the  General  Term  of  the 
Supreme  Court,  in  the  Second  Judicial  Department,  made  Septem- 
ber 14,  1880,  affirming,  reversing,  and  modifying  certain  portions 
of  an  order  of  Special  Term.    Mem.  of  decision  below,  22  Hun, 

133- 
This  action  was  brought  to  foreclose  a  mortgage  executed  by 

the  defendant,  the  New  York,  Housatonic  &  Northern  Railroad 

Co.,  to  plaintiffs  as  trustees  for  bondholders. 

A  referee  was  appointed  to  ascertain  the  amount  due  on  account 
of  the  bonds  and  the  nature  and  extent  of  the  interest  of  the  bond- 
holders and  to  report  with  the  evidence.  The  report  of  the  referee 
was  confirmed  with  two  exceptions. 

It  appeared  that  a  corporation  was  organized  under  the  gen- 
eral railroad  act  in  1863,  having  the  same  name  as  the  corpora- 
tion defendant.  Said  corporation,  in  1868,  made  its  mortgage  to 
plaintiffs  as  trustees  for  $2,500,000.  In  1872  said  corporation  was 
consolidated  with  the  Southern  Westchester  Railroad  Co.  into  the 
corporation  defendant.  In  October,  1872,  it  made  a  mortgage  for 
$2,000,000  and  exchanged  its  bonds  secured  thereby  to  the  amount 
of  about  $183,500  for  bonds  issued  by  the  old  corporation. 

The  referee  found,  as  to  the  claims  of  Louis  D.  Rucker,  that  he 
produced  bonds  to  the  amount  of  $1,117,000.  That  $810,000  of 
these  bonds  were  issued  to  said  Rucker,  as  security  for  previous 
advances  made  by  him  to  said  railroad  company,  amounting  to 
$81,000.  That  $250,000  of  said  bonds  were  issued  to  the  New 
York  Loan  &  Indemnity  Co.  as  collateral  security  for  a  loan  of 
$25,000.  That  the  claim  of  said  New  York  Loan  &  Indemnity  Co. 
was  placed  in  judgment  against  the  railroad  compan^r,  and  the 
said  judgment  was  assigned  to  Rucker  for  $12,500.  That  the 
balance  of  said  bonds  were  obtained  by  Rucker  from  the  Bessemer 
Co.,  never  having  been  issued  to  him  or  delivered  to  him  by  the 
railroad  company,  but  were  taken  and  held  by  him  as  security  for 
certain  advances  made  by  him  from  time  to  time.  It  appeared  that 
these  advances  were  made  on  the  joint  obligations  of  tiie  railroad 
company  and  the  Bessemer  Co.,  which  latter  company  had  a  con- 
tract for  the  construction  of  the  road  of  the  former.  At  the  time 
of  these  advances  Rucker  was  president  of  the  railroad  company. 
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The  referee  held  that  Rucker  was  entitled  to  prove  said  $810,000 
of  bonds  only  to  the  extent  of  his  claim  of  $81,000  and  interest 
thereon.  That  he  was  entitled  to  prove  the  bonds  assigned  to  him 
by  the  loan  and  indemnity  company  only  to  the  extent  of  the 
$12,500  paid  by  him  with  interest.  That  the  balance  of  bonds 
claimed  by  him  were  of  no  value  in  his  hands  and  he  was  not 
entitled  to  receive  any  payment  thereon. 

The  facts  in  relation  to  the  other  claims  discussed,  so  far  as 
ihey  are  material,  are  set  forth  in  the  opinion. 

John  M.  Whiting  and  Henry  W.  Johnson  for  plaintiffs  and 
others. 

Jesse  Johnson  and  E.  Ellery  Anderson  for  National  City  Bank 
of  Brooklyn  and  others. 

Finch,  J,  It  is  not  possible  in  this  case  to  go  much  beyond  a 
brief  statement  of  our  conclusions.  To  discuss  all  the  questions 
raised  by  the  numerous  appeals  through  their  voluminous  and 
complicated  details  would  prolong  an  opinion  beyond  what  is 
either  necessary  or  profitable.' 

We  have  reached  the  conclusion  that  the  appellant,  Rucker, 
should  be  allowed  to  prove  in  full  all  of  the  $810,000  of  bonds, 
which  he  holds  as  a  pledge  to  secure  the  debt  due  him  from  the 
railroad  company  of  $81,000  and  interest,  and  which  he  can  pro- 
duce for  that  purpose ;  and  is  entitled  to  share  in  the  distribution 
upon  that  basis  to  the  extent  of  such  indebtedness.  It  is  not  in- 
tended to  deny  or  question  the  rule  that  whether  a  director  of 
a  corporation  is  called  a  trustee  or  not  in  a  strict  sense  there  can 
be  no  doubt  that  his  character  is  fiduciary,  being  intrusted  by 
others  with  powers  which  are  to  be  exercised  for  the  common  and 
general  interests  of  the  corporation,  and  not  for  his  own  private 
interests,  and  that  he  falls,  therefore,  within  the  doctrine  by  which 
equity  requires  that  confidence  shall  not  be  abused  by  the  party 
in  whom  it  is  reposed,  and  which  it  enforces  by  imposing  a  dis- 
ability, either  partial  or  complete,  upon  the  party  intrusted  to  deal, 
on  his  own  behalf,  in  respect  to  any  matter  involving  such  confi- 
dence. Hoyle  V.  Plattsburgh  &  Montreal  R.  R.  Co.,  54  N.  Y. 
J28 ;  Gardner  v.  Ogden,  22  id.  327 ;  Twin-Lick  Oil  Co.  v.  Marbury, 
I  Otto,  587;  Smith  V.  Lansing,  22  N.  Y.  531 ;  Aberdeen  Railway 
Co.f.  Blaikie  Bros.,  I  Macq.  461,  per  Lord  Cranworth.  Nor  is  it 
at  all  questioned  that  in  such  cases  the  right  of  the  beneficiary  or 
those  claiming  through  him  to  avoidance  does  not  depend  upon 
the  question  whether  the  trustee  in  fact  has  acted  fraudulently  or 
in  good  faith  and  honestly,  but  is  founded  upon  the  known  weak- 
ness of  human  nature,  and  the  peril  of  permitting  any  sort  of  col- 
lision between  the  personal  interests  of  the  individual  and  his 

'  The  opinion  is  printed  in  part  only. — Ed. 
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duties  as  trustee.  In  his  fiduciary  character.  Davoue  v.  Fanning, 
2  Johns.  Ch,  260.  But  the  rule  was  adopted  to  secure  justice,  not 
to  work  injustice ;  to  prevent  wrong,  not  to  substitute  one  wrong 
for  another ;  and  hence  have  arisen  hmitations  upon  its  operation, 
calculated  to  guard  it  against  evil  results  as  inequitable  as  those 
it  was  designed  to  prevent.  Thus,  the  beneficiary  may  avoid  the 
act  of  the  trustee,  but  cannot  do  so  without  restoring  what  it  has 
received.  York  Co.  v.  McKenzie,  8  B.  Par,  Cas.  42.  To  chng 
to  the  fruits  of  the  trustee's  dealing  while  seeking  to  avoid  his 
act ;  to  take  the  benefit  of  his  loan,  and  yet  avoid  and  reverse  its 
security,  would  be  grossly  inequitable  and  unjust.  It  would  turn 
a  rule  designed  as  a  protection  into  a  weapon  of  offense  and  in- 
justice. And  where  the  trustee's  act  consists  not  in  possessing 
himself  of  the  property  of  the  beneficiary  as  owner,  but  in  taking 
collateral  security  for  a  debt  honestly  due  him  or  a  liability  justly 
incurred,  the  rule  can  have  no  application,  since  the  payment  of 
the  debt  or  the  discharge  of  the  liability  is  an  essential  prerequisite 
of  the  avoidance.  And  this  is  true  whether  the  pledge  be  taken 
for  a  present  or  precedent  debt.  In  either  case  the  equity  to  be 
regarded  equally  exists.  It  is  upon  this  ground  that  the  case  of 
Smith  V.  Lansing,  22  N.  Y.  520,  stands.  The  collateral  taken 
there  was  after  the  creation  of  the  liability,  and  we  held  the  trans- 
action valid.  The  ground  of  the  decision  was  distinctly  stated  to 
be  that  the  association  had  received  the  direct  benefit  of  the  several 
amounts  of  money  to  secure  which  the  bonds  were  given,  and  the 
creditors  had  indirectly  received  the  benefits  of  the  same  by  the 
consequent  increase  of  the  assets ;  and  that  upon  the  application 
of  the  beneficiary  or  its  receiver  the  trustee  should  be  permitted 
to  set  up  any  equities  which  existed,  entitling  him  to  retain  the 
property,  either  absolutely  or  as  security  for  the  moneys  advanced 
or  liabilities  incurred.  Since,  therefore,  in  the  case  of  a  pledge 
delivered  as  security  for  a  just  and  honest  debt  the  principal  may 
always  redeem  upon  payment,  and  the  rule  of  equity  is  in  no  re- 
spect different,  we  do  not  see  that  it  has  any  application  or  can  in 
any  respect  modify  the  legal  relation  of  the  parties. 

We  conclude,  therefore,  that  he  is  entitled  to  prove  so  many  of 
the  $810,000  of  bonds  as  he  holds  and  can  produce  as  pledgee,  and 
share  in  the  distribution  accordingly  up  to  the  amount  of  his  debt. 

It  was  error  to  reject  the  bonds  held  by  Rucker  as  the  assignee 
of  the  loan  and  indemnity  company  and  those  which  he  received 
from  the  Bessemer  Co.  The  transactions  relating  to  these  bonds 
occurred  after  he  had  ceased  to  be  an  officer  of  the  railroad  com- 
pany, and  when  he  occupied  toward  it  no  relation  of  trust  or  con- 
fidence which  could,  on  any  theory,  expose  his  action  to  scrutiny 
or  criticism. 
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He  dealt,  therefore,  like  any  other  stranger,  and  is  entitled  to 
prove  such  of  these  bonds  as  he  holds  as  pledgee  and  can  produce 
for  that  purpose,  and  receive  the  dividends  thereon  to  the  amount 
of  the  debts  respectively  which  the  bonds  were  pledged  to  secure. 

All  concur. 

Ordered  accordingly. 


EDGAR  MUNSON  et  al..  Appellants,  v.  THE  SYRACUSE, 

GENEVA  &  CORNING  RAILROAD  CO.  et  al.. 

Respondents. 

In  the  Court  of  Appeals  of  New  York,  October  5,  1886, 

[Reported  in  103  New  York  Reports  58.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Omrt,  in  the  Fifth  Judicial  Department,  entered  upon  an  order 
made  October  31,  1884,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  compel  the  specific  performance 
of  a  contract,  the  substance  of  which  and  the  material  facts  are 
set  forth  in  the  opinion. 

Samuel  Hand,  Richard  L.  Hand,  and  B.  W.  Huntington  for 
ai^lants. 

George  F.  Comstock  for  respondents. 

Andrews,  J.  We  think  it  would  be  difficult  to  affirm  the  judg- 
ment of  the  court  below,  dismissing  the  complaint,  if  in  order  to 
do  so  it  was  necessary  to  uphold  the  proposition  that  the  original 
contract  of  August  13,  1875,  between  the  plaintiffs  and  Magee 
was  invalid  either  because  Munson,  one  of  the  plaintiffs,  was  at 
the  time  of  entering  into  the  contract  a  director  of  the  Sodus  Bay 
4  Coming  Railroad  Co.,  or  for  the  reason  that  the  contract  vio- 
lated the  rule  which  prohibits  combinations  to  prevent  competition 
at  a  judicial  or  other  public  sale.  The  situation  was  briefly  this : 
The  Sodus  Bay  &  Coming  Railroad  Co.  was  organized  in  1871 
to  construct  and  operate  a  railroad  in  Corning,  in  the  county  of 
Steuben,  to  Sodus  Bay  in  the  county  of  Wayne,  a  distance  of 
about  eighty-six  miles,  passing  through  the  counties  of  Schuyler, 
Yates,  and  Ontario,  1^  way  of  Savona,  Penn  Yan,  and  Geneva. 
Of  this  road  the  plaintiff  Munson  was  president  and  a  director. 
In  1872  the  corporation  created  a  mortgage  on  its  projected  road, 
its  franchises  and  property,  for  $1,500,000  to  secure  a  contem- 
plated issue  of  bonds  to  that  amount,  to  be  used  in  the  construction 
of  the  road.    It  proceeded  to  secure  rights  of  way  over  a  portion 
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of  its  line,  graded  about  thirty  miles  of  its  track  between  Savona 
and  Geneva,  and  expended  in  the  aggregate  in  securing  titles  and 
in  the  prosecution  of  the  work  the  sum  of  $250/x».  It  issued 
bonds  under  the  mortgage  to  the  amount  of  $357,000,  from  the 
proceeds  of  which  the  expenditures  were  made.  At  the  date  of 
the  contract  between  the  plaintiffs  and  Magee,  August  13,  1875, 
the  plaintiffs  held  and  controlled  of  these  bonds  $241,000  in 
amount,  the  remaining  $16,000  being  in  the  hands  of  a  former 
treasurer  of  the  company,  whose  title  thereto  seems  to  have  been 
disputed,  but  who  subsequently  received  a  dividend  thereon  from 
the  proceeds  of  the  mortgage  sale.  The  title  of  the  plaintiffs  to 
the  $241,000  of  bonds  was  not  questioned,  and  there  is  no  su^es- 
tion  that  they  were  not  hona  fide  holders  for  value,  or  that  the 
bonds  did  not  represent  a  valid  debt  against  the  company  for  their 
full  amount.  In  January,  1874,  the  company  became  insolvent. 
It  defaulted  in  the  payment  of  the  interest  on  its  bonds  at  thai 
date,  and  in  the  spring  of  1875  all  operations  on  the  road  were 
suspended  and  the  further  prosecution  of  the  enterprise  was  prac- 
tically abandoned.  In  short,  when  the  contract  of  August  13, 
1875,  was  made  the  company  was  hopelessly  bankrupt,  the  work 
had  stopped,  the  interest  on  its  bonds  had  been  unpaid  for  eigh- 
teen months,  and  practically  its  whole  property  consisted  of  dis- 
connected rights  of  way  over  a  portion  of  its  route  and  a  roadbed 
partially  graded  between  Savona  and  Geneva,  and  whatever  prop- 
erty it  had  of  any  value  was  acquired  through  the  means  fur- 
nished by  the  holders  of  the  bonds.  Under  these  circumstances 
the  parties  entered  into  the  contract  of  August  13,  1875.  It 
recites  that  the  plaintiffs  own  and  represent  $241,000  of  the 
bonds  of  the  Sodus  Bay  &  Coming  Railroad  Co.,  and  that 
Magee,  the  other  party  to  the  contract,  represents  the  persons  and 
interests  proposing  to  organize  another  railroad  company  for  the 
construction  of  a  railroad  from  the  vicinity  of  Coming  to  Geneva, 
The  parties  of  the  first  part  (the  plaintiffs)  agree  to  proceed  at 
once  to  secure  the  foreclosure  of  the  mortgage  and  to  purchase  on 
the  foreclosure  sale  the  property,  rights  of  way,  franchises,  and 
interests  covered  thereby  and  convey  the  same  to  Magee  or  to  the 
railroad  company  proposed  to  be  organized.  Magee,  the  other 
party  to  the  contract,  agrees  to  deliver  or  cause  to  be  delivered 
to  Munson  and  his  associates  in  payment  for  the  said  property', 
rights  of  way  and  franchises,  first-mortgage  bonds  of  the  pro- 
posed railway  company  to  the  amount  of  fifty  per  cent,  of  the 
principal  and  interest  of  the  bonds  of  the  Sodus  Bay  &  Coming 
Railroad  Co.  held  by  them.  The  contract  contains  other  stipula- 
tions not  now  necessary  to  mention.  In  the  view  we  take  of  an- 
other question  in  the  case  we  deem  it  unnecessary  to  determine 
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whether  the  contract  of  August  13,  1875,  was  valid  as  between  the 
original  parties  thereto — that  is,  whether  the  plaintiff  Munson,  in 
entering  into  the  contract,  violated  any  duty  owing  by  him  to  the 
corporation  of  which  he  was  a  director,  or  whether  the  contract 
as  a  whole  was,  on  the  part  of  Munson  and  his  associates,  anything 
more  than  a  legitimate  arrangement  to  protect  their  interests  as 
bondholders  and  to  make  the  mortgage  security  available  for  the 
payment  of  a  part  of  the  mortgage  debt.  The  contract  was  not 
by  or  with  the  Sodus  Bay  &  Coming  Railroad  Co.,  and  assuming 
that  the  question  as  to  the  validity  of  the  original  contract  can  be 
raised  in  this  action,  we  are  not  prepared,  without  further  consid- 
eration, to  condemn  the  transaction  on  either  of  the  grounds  sug- 
gested. Duncomb  v.  N.  Y.,  H.  &  K.  R.  R.  Co.,  84  N.  Y.  190; 
Marie  v.  Garrison,  83  id.  14;  Harpending  v.  Munson,  gi  %d.  650. 
But  this  action  is  not  brought  to  enforce  the  contract  of  August 
13,  1875,  against  the  defendant,  Magee.  It  is  an  action  to  compel 
the  specific  performance  by  the  defendant  corporation  of  the 
undertaking  of  Magee  in  that  contract  to  deliver  the  bonds  of  the 
new  company  as  therein  provided,  founded  upon  the  assumption 
by  the  new  company  of  that  obligation,  by  resolution  of  its  board 
of  directors,  passed  August  13,  1875,  and  also  upon  the  subsequent 
contract  of  September  14,  1875,  made  between  the  company  and 
the  plaintiifs,  which  in  its  primary  provision  substituted  the  com- 
pany in  the  place  of  Magee  as  the  party  of  the  second  part  in  the 
contract  of  August  13,  1875.  The  action  in  its  entire  scope  is 
framed  to  enforce  the  obligation  of  the  defendant  corporation 
under  its  contract  of  assumption.  It  was  tried  upon  this  theory, 
the  exceptions  point  to  this  as  the  ground  of  the  action,  and  Magee 
is  joined  as  defendant  and  in  the  demand  of  relief,  as  the  custodian 
of  bonds  of  the  company  which  the  plaintiffs  claimed  he  should 
be  adjudged  to  deliver  to  them,  by  the  judgment  in  the  action. 
Throughout  the  trial  the  action  was  treated  as  an  action  against 
the  defendant  corporation  upon  its  contract,  and  in  no  respect  as 
an  action  against  Magee  to  enforce  a  liability  against  him  under 
the  contract  of  August  13,  1875.  The  plaintiffs  therefore  are 
compelled  to  meet  the  question  whether  upon  principles  of  equity 
they  are  entitled  to  the  aid  of  the  court  to  enforce  an  executory 
contract  between  themselves  on  the  one  side  and  the  defendant 
corporation  on  the  other  for  the  sale  of  the  property  of  the  former, 
and  in  a  case  where  one  of  the  plaintiffs  at  the  time  the  contract 
was  made  was  a  director  of  the  purchasing  corporation  and  took 
part  in  making  the  contract  upon  which  the  action  is  brought. 
For  a  proper  understanding  of  the  situation  a  tew  additional  facts 
need  to  be  stated.  On  the  26th  of  August,  1875,  Magee  and  his 
associates  organized  a  railroad  company  to  construct  a  railroad 
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from  Corning  to  Geneva,  as  contemplated  by  the  contract  of 
August  13,  1875.  The  plaintiff  Munson  was  one  of  the  promoters 
and  became  a  director  and  stockholder,  and  was  the  first  president 
of  the  corporation.  On  the  31st  of  August,  1875,  Magee  executed 
a  written  assignment  to  the  new  corporation.  The  Syracuse,  Ge- 
neva &  Corning  Railway  Co.,  of  his  rights  under  the  contract  with 
the  plaintiffs  of  August  13,  1875,  and  the  board  of  directors  at 
a  meeting  on  the  same  day,  in  which  the  plaintiff  Munson  par- 
ticipated, passed  a  resolution  assuming  the  contract  on  the  part  of 
Magee,  and  agreeing  to  perform  it,  except  in  one  particular  not 
now  material  to  be  mentioned.  On  the  14th  of  September,  1875, 
the  contract  before  referred  to  of  that  date  was  entered  into  be- 
tween the  plaintiffs  and  the  new  corporation,  and  was  executed 
individually  by  each  of  the  plaintiffs  and  on  the  part  of  the  cor- 
poration by  the  plaintiff  Munson,  as  president.  The  proceedings 
of  the  board  of  directors  indicate  that  when  the  resolution  of 
August  31,  1875,  was  passed,  and  for  two  or  three  months  there- 
after, the  company  contemplated  building  its  road  to  Geneva  on 
the  same  line  substantially  as  that  of  the  Sodus  Bay  &  Coming 
Railroad  Co.,  but  in  December,  1875,  it  located  an  entirely  new 
line,  not  coincident  in  any  part  with  the  line  originally  contem- 
plated, upon  which  new  line  its  road  was  subsequently  built.  It 
is  found,  and  the  evidence  supports  the  finding,  that  the  best 
interests  of  the  company  were  promoted  by  adopting  its  present 
route.  The  plaintiffs  procured  a  foreclosure  of  the  mortgage  and 
purchased  the  property,  as  they  had  agreed,  and  subsequently,  in 
1877,  tendered  a  deed  thereof  to  the  defendant  corporation  and 
demanded  the  delivery  of  the  bonds,  which  was  refused. 

In  determining  the  legal  question  presented  it  is  proper  to  say 
that  there  is  no  evidence  of  any  actual  fraud  or  collusion  on  the 
part  of  any  of  the  parties  to  the  original  contract  of  August  13, 
1875,  or  that  the  contract  of  assumption  was  induced  by  any  im- 
proper appliances  or  motives  whatever.  It  is  plain  that  Magee 
and  his  associates  when  they  entered  into  the  original  contract 
contemplated  building  the  proposed  road  on  the  line  of  the  Sodus 
Bay  &  Corning  Railroad  Co.,  and  that  the  contract  was  made  with 
a  view  of  acquiring  for  the  new  road  the  rights  of  way  and  other 
property  of  that  corporation.  It  is  equally  plain  that  the  contract 
of  assumption  was  entered  into  by  the  new  corporation  with  the 
same  expectation  and  for  the  same  purpose.  If  the  contract  was 
otherwise  unobjectionable,  it  could  not,  we  think,  be  assailed  on 
the  ground  that  it  was  a  contract  outside  of  the  power  of  the 
defendant  corporation.  The  statute  authorizes  a  railroad  corpora- 
tion to  acquire  land  for  its  track  and  other  necessary  purposes  by 
voluntary  purchase  or  condemnation  (Laws  of  1850,  c.  140,  §§  14, 
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15),  and  an  agreement  made  on  the  purchase  of  rights  of  waj',  to 
pay  therefor  in  bonds  of  the  purchasing  corporation,  secured  by 
a  mortgage  on  its  property,  is  clearly,  we  think,  within  the  implied, 
if  not  within  the  express,  powers  of  a  railroad  corporation,  §  28, 
subd.  10.  The  contract  made  between  the  defendant  corporation 
and  the  plaintiffs  was  in  substance  a  contract  to  purchase  rights 
of  way,  and  although  the  defendants'  line  was  not  formally  lo- 
cated on  the  line  proposed  to  be  purchased,  and  was  in  fact  sub- 
sequently located  on  a  different  line,  this  change  of  purpose  did 
not,  we  think,  affect  the  question  of  corporate  power. 

But  we  are  of  opinion  that  the  contract  of  September  14,  1875, 
is  repugnant  to  the  great  rule  of  law  which  invalidates  all  con- 
tracts made  by  a  trustee  or  fiduciary,  in  which  he  is  personally 
interested,  at  the  election  of  the  party  he  represents.  There  is  no 
controversy  as  to  the  facts  bringing  the  case  as  to  Munson  within 
the  operation  of  the  rule.  He  and  his  associates  were  dealing  with 
a  corporation  in  which  Munson  was  a  director,  in  a  matter  where 
the  interests  of  the  contracting  parties  were  or  might  be  in 
conflict.  The  contract  bound  the  corporation  to  purchase,  and 
Munson,  as  one  of  the  directors,  participated  in  the  action  of  the 
corporation  in  assuming  the  obligation  and  in  binding  itself  to  pay 
the  price  primarily  agreed  upon  between  the  plaintiffs  and  Magee. 
He  stood  in  the  attitude  of  selling  as  owner  and  purchasing  as 
trustee.  The  law  permits  no  one  to  act  in  such  inconsistent 
relations.  It  does  not  stop  to  inquire  whether  the  contract  or  trans- 
action was  fair  or  unfair.  It  stops  the  inquiry  when  the  relaticm 
is  disclosed,  and  sets  aside  the  transaction  or  refuses  to  enforce 
it,  at  the  instance  of  the  party  whom  the  fiduciary  undertook  to 
represent,  without  undertaking  to  deal  with  the  question  of 
abstract  justice  in  the  particular  case.  It  prevents  frauds  by 
making  them  as  far  as  may  be  impossible,  knowing  that  real 
motives  often  elude  the  most  searching  inquiry,  and  it  leaves 
neither  to  judge  nor  jury  the  right  to  determine  upon  a  considera- 
tion of  its  advantages  or  disadvantages  whether  a  contract  made 
under  such  circumstances  shall  stand  or  fall.  It  can  make  no 
difference  in  the  application  of  the  rule  in  this  case  that  Munson's 
associates  were  not  themselves  disabled  from  contracting  with  the 
corporation,  or  that  Munson  was  only  one  of  ten  directors  who 
voted  in  favor  of  the  contract.  The  contract  on  its  face  notified 
Munson's  associates  of  his  relation  to  the  corporation,  and  that 
the  contract  was  subject  to  be  defeated  on  that  ground ;  and  on  the 
other  hand  a  corporation,  in  order  to  defeat  a  contract  entered 
into  by  directors,  in  which  one  or  more  of  them  had  a  private 
interest,  is  not  bound  to  show  that  the  influence  of  the  director  or 
directors  having  the  private  interest  determined  the  action  of  the 
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board.  The  law  cannot  accurately  measure  the  influence  of  a 
trustee  with  his  associates,  nor  will  it  enter  into  the  inquiry,  in 
an  action  by  the  trustee  in  his  private  capacity,  to  enforce  the 
contract  in  the  making  of  which  he  participated.  The  value  of  the 
rule  of  equity,  to  which  we  have  adverted,  lies  to  a  great  extent  in 
its  stubbornness  and  inflexibility.  Its  rigidity  gives  it  one  of  its 
chief  uses  as  a  preventive  or  discouraging  influence,  because  it 
weakens  the  temptation  to  dishonesty  or  unfair  dealing  on  the  part 
of  trustees  by  vitiating,  without  attempt  at  discrimination,  all 
transactions  in  which  they  assume  the  dual  character  of  principal 
and  representative. 

The  rule  has  been  declared  and  enforced  in  a  great  variety  of 
cases,  but  in  none  perhaps  with  more  vigor  and  completeness,  both 
upon  principle  and  authority,  than  in  the  leading  case  of  Davoue  v. 
Fanning,  2  Johns.  Ch.  251,  252.  But  the  case  of  Aberdeen  Rail- 
way Co.  V.  Blaikie  and  others,  2  Eq.  1281,  decided  by  the  House 
of  Lords,  is  in  many  of  its  features  similar  to  the  present  one.  In 
that  case  it  appeared  that  the  plaintiffs  were  a  manufacturing  firm, 
and  that  one  of  them  was  also  a  manager  of  the  Aberdeen  Railway 
Co.,  the  defendant,  and  the  chairman  of  the  board.  At  a  meeting 
of  the  managers  they  by  resolution  authorized  their  engineer  to 
contract  for  iron  chairs  needed  by  the  company.  The  agent 
contracted  with  the  plaintiflfs'  firm.  It  did  not  appear  that  the 
member  of  the  firm,  who  was  also  a  manager  and  the  chairman  of 
the  company,  intermeddled  with  the  dealing  on  either  side  further 
than  that  it  may  be  assumed  he  was  at  the  meeting  which  author- 
ized the  engineer  to  procure  a  supply  of  chairs.  The  plaintiffs 
brought  their  suit  to  enforce  specifically  the  performance  of  the 
contract,  or  in  the  alternative  to  recover  damages  for  its  non- 
performance. After  a  decision  in  their  favor  in  the  lower  court 
the  company  appealed  to  the  House  of  Lords,  where  the  ruling 
was  unanimously  reversed  on  the  ground  that  the  contract  was 
condemned  by  the  rules  of  equity  as  having  been  made  between 
the  company  «f  which  one  of  the  plaintiffs  was  a  manager  and 
a  private  firm  of  which  he  was  a  member.  The  opinions  of  Lord 
Chancellor  Cranworth  and  of  Lord  Brougham  vindicate  upon 
impregnable  grounds  the  general  rule  and  its  application  to  the 
particular  case. 

We  have  designedly  omitted  up  to  this  time  special  reference  to 
a  circumstance  which  it  is  claimed  takes  the  case  out  of  the  opera- 
tion of  the  general  equitable  rule.  This  is,  that  the  contract  with 
the  defendant  corporation  was  not  on  the  part  of  the  plaintiffs  a 
fresh  dealing  in  respect  to  the  sale  of  their  interest  in  the  property 
of  the  Sodus  Bay  &  Coming  Railroad  Co.,  but  was  simply  a  sub- 
stitution in  the  place  of  Magee  of  the  corporation  organized  by 
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him  and  his  associates  for  the  purpose  of  carrying  out  the  original 
arrangement.  But  the  promoters  of  a  corporation  are  not  the  cor- 
poration. The  legal  body  is  distinct  from  the  individuals  who  com- 
pose it.  The  statute  confers  no  authority  upon  the  promoters  of  a 
corporation  to  enter  into  preliminary  contracts  binding  the  corpo- 
ration when  it  shall  come  into  existence.  Such  contracts  must  bind 
the  individuals  who  make  them.  If  adopted  by  the  corporation, 
and  they  are  within  the  corporate  powers,  and  are  not  otherwise 
subject  to  objection,  they  may  become  the  contracts  of  the  corpora- 
tion and  enforceable  as  such.  In  respect  to  contracts  of  promoters 
Redfield,  J.,  says :  "  The  promoters  are  in  no  sense  identical  with 
the  corporation,  nor  do  they  represent  it  in  any  relation  of  agency, 
and  their  contracts  could,  of  course,  only  bind  the  company  so  far 
as  they  should  be  subsequently  adopted  by  it  as  their  successors." 
I  Redf,  on  Railways,  9.  But  the  corporation  is  at  liberty  to  refuse 
to  sanction  them,  and  if  its  sanction  Is  obtained  by  the  act  or 
co-operation  of  directors  who  have  a  private  interest,  we  perceive 
no  reason  why,  under  the  general  rule,  the  corporation  may  not 
resist  an  action  for  specific  performance,  at  least  in  a  case  where 
it  has  not  accepted  the  consideration  and  taken  the  benefit. 

It  is  claimed  that  the  general  policy  of  the  law  in  this  State 
sanctions  the  contract  in  question,  and  we  are  referred  to  c.  710, 
Laws  of  1873,  which  authorizes  the  purchaser  or  the  grantee  of 
the  purchaser  of  the  real  estate,  tracks,  and  fixtures  of  a  railroad 
corporation  sold  under  a  mortgage  or  decree,  to  associate  with  him 
other  persons  and  form  a  new  corporation  to  maintain  and  operate 
the  road.  But  the  transaction  in  question  was  not  in  any  proper 
sense  an  arrangement  for  the  reorganization  of  an  existing  rail- 
road. It  was  not  contemplated  that  the  new  corporation  should 
operate  or  maintain  the  road  of  the  old  corporation.  The  line  of 
the  new  corporation,  by  its  articles,  extended  only  from  Coming 
to  Geneva,  whereas  the  route  of  the  old  corporation  was  from 
Coming  to  Sodus  Bay.  When  the  contract  was  made  the  enter- 
prise of  building  the  Sodus  Bay  &  Corning  road  had  been  com- 
menced, but  the  road  had  not  been  built.  Its  route  had  only  in 
part  been  located  and  the  great  burden  and  expense  of  the  under- 
taking was  yet  to  be  incurred.  The  case  is  not  in  terms  within  the 
act  of  1873  nor,  as  we  think,  within  its  spirit  and  intent. 

These  views  lead  to  an  affirmance  of  the  judgment. 

Al!  concur,  except  Rapallo  and  Finch,  JJ.,  not  voting. 

Judgment  affirmed. 
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Section  II. — Relation  of  Directors  to  Shareholders. 

JOSEPH  SMITH  V.  JOHN  HURD  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March 
Term,  1847. 

[RepOTttd  in  12  Metcalf  371.] 

This  was  a  special  action  on  the  case,  by  a  stockholder  of  the 
Phcenix  Bank,  against  those  who  were  directors  of  the  said  bank, 
for  several  years  next  before  and  at  the  time  of  the  failure  of 
said  bank,  in  October,  1842.  There  were  two  counts ;  one  found- 
ed in  nonfeasance  of  official  duty,  the  other  in  misfeasance. 

The  first  count  recited,  as  matter  of  inducement,  that  stock- 
holders in  banks  are  bound  by  law  to  elect  a  certain  number  of 
directors,  who  have  by  law  the  entire  control  and  management 
of  the  business  and  property  of  the  corporation,  with  power  to 
appoint  or  elect  a  president  and  cashier,  and  such  other  subordi- 
nate officers  and  agents  as  they  may  think  proper  for  the  purpose 
of  conducting  the  business  of  the  bank,  in  such  manner  as  the  di- 
rectors may  order;  that  it  is  the  duty  of  the  directors  to  order, 
direct,  and  superintend  the  acts  and  proceedings  of  the  officers, 
and  cause  them  to  account,  from  time  to  time,  for  the  property 
which  may  come  to  their  hands,  and  to  exercise  reasonable  vigi- 
lance, in  seeing  that  the  money  and  other  property  of  the  bank  are 
not  lost,  wasted,  or  misused ;  and  to  make  and  authorize  loans  by 
discount  upon  banking  principles,  and  to  hold  regular  meetings 
for  that  purpose,  and  to  exercise  their  own  skill  and  discretion 
about  loans  and  securities,  with  a  view  to  the  preservation  of 
the  capital  and  profit  of  the  stockholders,  and  to  cause  true  rec- 
ords to  be  kept,  and  proper  books  of  account,  and  to  examine 
them  personally,  with  the  vouchers,  and  ascertain  the  profits 
of  the  business,  before  declaring  dividends,  and  see  that  the 
returns  made  to  the  secretary  of  the  commonwealth,  as  required 
by  law,  exhibit  truly  the  condition  of  the  bank,  and  that  true 
statements  and  exhibits  are  made  to  the  bank  commissioners,  at 
their  examinations  of  the  bank,  and  to  the  stockholders  at  their 
meetings;  to  keep  the  issues  of  the  bank  and  its  aggregate  of 
debts,  and  the  amount  of  loans  to  the  directors,  within  the  limits 
by  law  prescribed,  and  to  see  that  the  moneys  of  the  bank  are 
not  lent  to  irresponsible  persons,  and  upon  inadequate  security, 
or  upon  securities  not  conforming  to  bank  usage,  nor  capable  of 
being  discounted,  or  otherwise  irregular ;  and  that  it  is  the  duty 
of  each  individual,  who  accepts  the  office  of  director,  to  exer- 
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cise,  concurrently  with  his  associates,  unless  prevented  by  inevit- 
able accident,  a  reasonable  degree  of  diligence  and  fidelity  in 
performing  the  common  duties  of  the  board ;  and  that,  if  the 
capital  is  lost  by  the  official  mismanagement  of  the  directors,  the 
stockholders  are  by  law  made  answerable  for  it,  and  that,  when 
the  charter  is  annulled  or  expires,  they  are  liable  also  for  the  re- 
demption of  all  outstanding  bills. 

The  said  count  further  recites  the  incorporation  of  the  Phoenix 
Bank,  with  a  capital  of  three  hundred  thousand  dollars,  the  ac- 
ceptance of  the  charter,  the  organization  of  the  corporation,  and 
the  actual  transaction  of  banking  business,  upon  said  capital  duly 
paid  in;  that  the  plaintiff  was  an  original  subscriber  for  ten 
shares  in  the  corporate  stock,  and  paid  in  the  amount  of  said 
shares,  November  i,  1832;  that  four  of  the  defendants  were 
members  of  the  first  board  of  directors,  and  were  re-elected 
from  year  to  year;  that  the  business  was  for  many  years  faith- 
fully and  prosperously  conducted  under  their  direction ;  and  that 
the  plaintiff,  confiding  in  their  fidelity  and  diligence,  was  in- 
duced in  October,  1836,  to  buy  ninety  shares  more  of  the  stock; 
that  the  stockholders  continued  to  re-elect,  annually,  the  four 
defendants  above  referred  to,  and  for  the  last  five  years  had 
(lected.  Jointly  with  them,  the  other  defendants  and  William 
Wyman,  to  be  the  directors  of  the  bank;  that  the  directors  had 
annually  elected  William  Wyman  to  be  president,  and  Thomas 
Brown,  Jr.,  to  be  cashier,  each  with  a  large  salary ;  that  all  the 
defendants  had  constantly  accepted  their  respective  offices,  and 
had  thereby  undertaken,  with  all  and  each  of  the  stockholders, 
to  discharge  the  duties  thereof,  with  due  skill,  prudence,  dili- 
gence, and  fidelity;  that  the  plaintiff,  confiding  in  their  under- 
takings, and  the  returns  made  and  authorized  by  them  to  the  sec- 
retary of  the  commonwealth,  and  the  reports  of  the  bank  com- 
missioners, upon  the  exhibits  made  to  them,  and  the  dividends  of 
profits  regularly  made,  and  the  representations  to  the  stock- 
holders at  their  meetings,  was  induced  to  continue  a  stockholder, 
and  not  to  sell  his  shares,  relying  upon  them  as  a  safe  invest- 
ment; that,  until  after  January  i,  1837,  the  capital  of  the  bank 
was  in  fact  well  invested  in  suitable  banking  securities ;  and  that 
the  property  of  said  bank,  after  paying  debts  and  liabilities,  was 
worth  more  than  the  whole  amount  of  said  capital,  and  would 
have  so  continued  if  the  business  had  been  conducted  with  due 
skill,  prudence,  diligence,  and  fidelity,  by  the  defendants. 

The  said  count  then  alleged  that  for  a  long  space  of  time  the 
defendants,  "  not  regarding  their  aforesaid  duties  as  such  di- 
rectors, nor  their  respective  and  concurrent  promises  in  that  be- 
half, but  wholly  disregarding  the  same,  and  contriving  together 


IS28  SMITH  V.  KURD  et  al.  [chap.  IX, 

to  injure  and  deceive  the  plaintiff  therein,  neglected  and  omitted, 
without  any  reasonable  excuse,  during  the  said  term  of  years, 
to  give  reasonable  and  proper  personal  attention  to  the  business 
of  the  said  bank,  and  the  care  and  management  of  its  property 
and  concerns,  and  to  exercise  a  reasonable  care  and  diligence  in 
ordering  and  directing  the  said  president  and  cashier,  so  elected 
and  appointed,  from  time  to  time,  in  manner  aforesaid,  con- 
cerning the  business  of  the  said  bank,  and  the  manner  of  con- 
ducting the  same,  in  their  respective  departments," 

And  the  said  count  proceeded  to  allege,  particularly,  such  en- 
tire neglect  of  each  and  every  duty  set  forth  in  the  recital,  and 
particular  instances  thereof,  and  among  them,  that  they  "  wholly 
neglected  and  omitted,  without  any  reasonable  excuse,  to  exer- 
cise their  own  skill,  care,  judgment,  and  discretion  in  the  making 
of  loans  and  discounts,  out  of  the  moneys  in  the  possession  of 
said  bank,  and  otherwise  administering  and  directing  the  nego- 
tiations and  business  of  the  said  bank,  and,  on  the  contrary  there- 
of, negligently  permitted  the  said  president  to  control  and  man- 
age the  vrhole  business  of  the  said  bank  as  he  saw  fit,  and  to 
issue  the  bills  and  lend  the  moneys  of  the  said  bank  according  to 
his  own  will  and  pleasure,  and  to  lend,  out  of  said  moneys,  divers 
large  sums  to  divers  persons,  amounting,  in  the  whole,  at  the  time 
of  the  failure  of  the  bank,  hereinafter  spoken  of,  to  a  sum  greatly 
exceeding  the  whole  capital  of  said  bank,  to  wit,  the  siun  of  five 
hundred  thousand  dollars,  taking  and  receiving,  as  security 
therefor,  unaccepted  and  unauthorized  drafts,  notes  on  demand, 
memorandum  checks,  and  other  informal  promises  and  pre- 
tended securities,  not  usual  in  bank  dealing,  nor  capable  of  dis- 
count, nor  well  approved  as  banking  securities,  according  to  the 
usage  of  all  well-regulated  banks  in  this  commonwealth,  nor 
deemed  nor  decided  by  the  board  of  directors  to  be  safe  and  expe- 
dient securities  for  the  said  bank  to  take  and  hold,  or  well  adapted 
to  preserve  the  capital  stock  thereof,  and  secure  a  reasonable 
profit  on  the  said  loans,  for  the  benefit  of  the  stockholders; 
which  said  drafts,  notes,  checks,  and  other  securities  were,  and  are, 
wholly  valueless  and  unpaid." 

The  said  count  then  set  forth  the  particulars  of  such  loans  to 
Stanley,  Reed  &  Co.,  and  to  other  individuals  named,  and  of 
sums  taken  by  the  president  himself,  for  his  own  use,  and  of 
loans  to  individual  directors,  exceeding  the  limits  of  the  law,  and 
issues  of  bills  beyond  such  limits,  and  other  improper  acts  al- 
leged as  done  by  the  said  president,  through  the  negligent  per- 
mission of  the  defendants. 

The  said  count  then  averred  that  by  reason  of  all  the  afore- 
said negligences  and  omissions,  and  the  said  acts  of  the  presi- 
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dent  and  cashier,  so  negligently  permitted,  the  bank  suddenly 
failed  on  the  3d  of  October,  1842,  and  became  unable  to  redeem 
its  bills  and  pay  its  debts;  that  its  capital  was  wholly  lost,  and 
that  the  plaintiff's  shares  therein  became  valueless,  and  that  he 
was  made  liable,  in  a  large  amount,  for  his  proportion  of  the 
capital,  lost  by  the  official  mismanagement  of  the  directors,  and 
further  liable,  at  the  expiration  of  the  charter,  to  pay  large  sums 
for  the  redemption  of  the  bills  of  said  bank,  and  liable  to  be 
harassed  by  suits  of  the  bill  holders  and  other  creditors  of  the 
bank,  and  to  be  put  to  heavy  expenses  and  great  losses  thereby. 

The  second  count,  after  setting  forth  nearly  the  same  matters 
of  inducement  which  are  set  forth  in  the  iirst  count,  alleged  that 
the  defendants,  for  three  years  next  before  the  commencement 
of  this  action,  "  not  regarding  their  aforesaid  duties  as  such  di- 
rectors, nor  their  respective  promises  in  that  behalf,  but  wholly 
disregarding  the  same,  and  contriving  together  to  injure  and  de- 
ceive the  plaintiff  therein,  concurred  and  agreed  with  each  other, 
annually,  during  the  said  term,  in  appointing  the  said  William 
Wj-man  to  be  the  president  of  said  bank,  and  jointly  with  the  said 
W\-man,  appointed  the  said  Thomas  Brown,  jr.,  to  be  the  cashier 
thereof;  and  further  concurred  and  agreed  with  each  other,  and 
with  the  said  Wyman,  that  the  whole  business  of  the  said  bank 
should  be  managed  and  conducted  by  him,  as  president  and  gen- 
eral agent  of  the  said  bank,  and  of  the  directors  thereof,  in  such 
manner  as  he  should  see  fit ;  and  that  the  said  cashier  should  be 
wholly  under  the  orders  and  directions  of  the  said  Wyman,  and 
should  execute  the  duties  of  his  said  office  in  such  manner  as  the 
said  Wyman  should  from  time  to  time  require  and  direct ;  and 
that  they,  the  said  directors,  would  permit,  sanction,  ratify,  and 
confirm  such  discounts,  loans,  issues,  transactions,  and  negotia- 
tions in  the  business  of  said  bank  as  the  said  Wyman  should 
from  time  to  time  make,  authorize,  and  transact,  and  would  pay 
him  a  large  sum  of  money,  to  wit,  three  thousand  dollars,  annu- 
ally, out  of  the  moneys  of  said  bank,  as  a  compensation  for  his 
services  in  attending  to  and  transacting  the  business  thereof  in 
manner  aforesaid ;  and  the  said  directors,  in  pursuance  of  their 
said  agreement,  intrusted  to  the  said  Wyman  the  entire  manage- 
ment and  control  of  the  business  of  said  bank,  during  the  said 
term,  and  permitted,  sanctioned,  ratified,  and  confirmed  the  dis- 
counts, loans,  issues,  and  other  transactions  and  negotiations  by 
him  made,  authorized,  and  transacted  in  his  said  agency  during 
the  said  term,  and  paid  him  for  his  services  therein  the  said  an- 
nual sum  of  three  thousand  dollars  out  of  the  moneys  of  said 
bank."  And  that  the  said  defendants  themselves  declared  and 
made  dividends,  when  there  were  no  profits,  and  caused  false  re- 
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turns  to  be  niadc,  to  the  secretary  of  the  commonwealth,  of  the 
state  and  condition  of  the  bank,  and  by  their  agent,  the  said 
Wyman,  and  the  cashier  under  his  direction,  made  false  ex- 
hibits and  statements  to  the  bank  commissiCHiers ;  by  all  which 
means  the  plaintiff  was  misled,  and  induced  to  rely  on  the  secu- 
rity of  his  investment.  And  that  the  directors,  through  said 
Wyman,  to  whom  they  had  unlawfully  delegated  their  whole  au- 
thority, made  the  same  loans  and  did  the  same  unlawful  and  ir- 
regular acts  (setting  forth  the  same  particularly),  which  in  the 
first  count  are  charged  as  done  by  said  Wyman,  through  their 
negligent  permission.  And,  generally,  the  said  second  count 
charged,  as  acts  of  the  defendants,  the  matters  which,  in  the 
first  count,  were  charged  as  negligences  and  permissions;  and 
deduced  therefrom,  in  like  manner,  the  failure  of  the  bank,  and 
the  special  damage  to  the  plaintiff. 

This  count  concluded  with  an  averment  that  the  defendants, 
by  "  misconducting  the  business  of  said  bank,  as  aforesaid,  so 
wilfully,  deceitfully,  and  fraudulently  mismanaged  the  business 
and  property  of  the  said  bank  that  the  whole  capital  thereof  was 
utterly  lost  and  wasted." 

The  defendants  demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

B.  R.  Curtis  in  support  of  the  demurrer. 

B.  Rand  in  reply. 

Shaw,  Ch.  J.  This  is  certainly  a  case  of  first  impression.  We 
are  not  aware  that  any  similar  action  has  been  sustained  in  Eng- 
land, or  in  any  of  the  courts  of  this  country.  It  is  founded  on 
no  statute.  It  is  an  action  on  the  case,  at  common  law,  brought 
by  an  individual  holder  of  shares  in  an  incorporated  bank,  against 
the  directors,  not  including  the  president,  setting  forth  various 
acts  of  negligence  and  malfeasance,  through  a  series  of  years,  in 
consequence  of  which,  as  the  declaration  alleges,  the  whole  capital 
of  the  bank  was  wasted  and  lost,  and  the  shares  of  the  plaintiff 
became  of  no  value.  The  circumstance  that  no  such  action  has 
been  maintained  would  certainly  be  no  decisive  objection,  if  it 
could  be  shown  to  be  maintainable  on  principle.  But  the  fact  that 
similar  grievances  have  existed  to  a  great  extent,  and  in  num- 
berless instances,  where  such  an  action  would  have  presented  an 
obvious  and  effective  remedy,  affords  strong  proof  that  in  the 
view  of  all  such  suffering  parties,  and  their  legal  advisers  and 
guides,  there  was  no  principle  on  which  such  an  action  can  be 
maintained. 

If  an  action  can  be  brought  by  one  stockholder,  it  may  be 
brought  by  the  holder  of  a  single  share ;  so  that  for  one  and  the 
same  default  of  these  directors,  thirty-five  hundred  actions  mi^t 
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be  brought.  If  it  niay  be  sustained  by  proof  of  an  act,  or  series 
of  acts,  of  carelessness,  neglect,  and  breach  of  duty,  in  managing 
the  affairs  of  the  bank,  by  which  the  whole  value  of  the  stock 
is  destroyed,  it  may,  on  the  same  principle,  be  maintained  on  any 
act  or  instance  of  such  negligence,  by  which  the  shares  are 
diminished  in  value  fifty,  ten,  five,  or  one  per  cent.  Still,  not- 
withstanding these  consequences,  if  the  plaintiff  has  a  good  right 
of  action,  upon  recognized  and  sound  legal  principles,  his  action 
ought  to  be  sustained. 

But  the  court  are  of  opinion  that  the  action  cannot  be  main- 
tained; and  that  on  several  grounds,  a  few  of  the  more  prom- 
inent of  which  may  be  alluded  to. 

1.  There  is  no  legal  privity,  relation,  or  immediate  connec- 
tion, between  the  holders  of  shares  in  a  bank,  in  their  individual 
capacity,  on  the  one  side,  and  the  directors  of  the  bank  on  the 
oiher.  The  directors  are  not  the  bailees,  the  factors,  agents  or 
tnistees  of  such  individual  stockholders.  The  bank  is  a  corpora- 
lion  and  body  politic,  having  a  separate  existence  as  a  distinct 
perfon  in  law,  in  whom  the  whole  stock  and  property  of  the 
bank  are  vested,  and  to  whom  all  agents,  debtors,  officers  and 
servants  are  responsible  for  all  contracts,  express  or  implied, 
made  in  reference  to  such  capital,  and  for  all  torts  and  injuries 
diminishiDg  or  impairing  it.  The  very  purpose  of  incorporation 
is  to  create  such  legal  and  ideal  person  in  law,  distinct  from  all 
[he  persons  composing  it,  in  order  to  avoid  the  extreme  diffi- 
culty, and  perhaps  it  is  not  too  much  to  say  the  utter  impracti- 
cability, of  such  a  number  of  persons  acting  together  in  their  in- 
dividual capacities.  The  practical  difficulty  would  be  nearly  as 
great,  whether  it  were  held  that  all  must  join  in  an  action  to  re- 
cover damages  for  an  injury  to  the  common  property,  or  that 
each  might  sue  separately. 

The  stockholders  do,  indeed,  ordinarily  elect  the  directors ;  but 
it  is  as  parts  and  members  of  the  corporation,  in  their  corporate 
capacity,  in  modes  pointed  out  by  the  charter  and  by-laws,  so  that 
the  directors  are  the  appointees  of  the  corporation,  not  of  the  in- 
dividuals. Indeed,  I  believe  there  is  a  provision  in  the  bank  char- 
ters— there  certainly  was  formerly — which  is  equally  to  the  present 
purpose — namely,  that  the  commonwealth  shall  be  at  liberty  to 
add  a  certain  amount  to  the  capital  of  various  banks,  and  appoint 
a  proportional  number  of  directors.  Such  directors,  so  ap- 
pointed, pursuant  to  the  charter  regulating  the  legal  organization 
of  the  body,  would  stand  in  all  respects  on  the  footing  of  direc- 
tors chosen  by  the  stockholders.  If  these  were  liable  to  the  ac- 
tion of  individual  stockholders,  those  would  be,  in  like  manner. 

2.  The  individual  members  of  the  corporation,  whether  they 
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should  all  join,  or  each  act  separately,  have  no  right  or  powei 
to  intermeddle  with  the  property  or  concerns  of  the  bank,  or  call 
any  officer,  agent  or  servant  to  account,  or  discharge  them  from 
any  liability.  Should  all  the  stockholders  join  in  a  power  ol 
attorney  to  any  one,  he  could  not  take  possession  of  any  real  oi 
personal  estate,  any  security  or  chose  in  action ;  could  not  colleci 
a  debt,  or  discharge  a  claim,  or  release  damage  arising  from  an> 
default ;  simply  because  they  are  not  the  legal  owners  of  the 
property,  and  damage  done  to  such  property  is  not  an  injury  Ic 
them.  Their  rights  and  their  powers  are  limited  and  well  de- 
fined. They  are  members  of  an  organized  body,  and  exercise 
such  powers  as  the  organization  of  the  institution  gives  them 
Stockholders  in  banks  have  a  separate  right  to  dividends,  when 
declared,  and  to  a  distributive  share  of  the  capital  stock,  if  anj 
remains  when  the  charter  of  the  bank  is  at  an  end,  and  its  debt! 
paid. 

3.  But  another  important  consideration  is,  that  the  injury  done 
to  the  capital  stock  by  wasting,  impairing,  and  diminishing  it^ 
value,  is  not,  in  the  first  instance,  nor  necessarily,  a  damage  tc 
the  stockholders.  All  sums  which  could,  in  any  form,  be  recov- 
ered on  that  ground,  would  be  assets  of  the  corporation,  and 
when  collected  and  received  by  directors,  receivers,  or  any  othei 
persons  entitled  to  receive  the  same,  they  would  be  held  in  trust, 
first  to  redeem  the  bills  and  pay  the  debts  of  the  bank;  and  il 
would  be  only  after  these  debts  were  paid,  and  in  case  any  surplus 
should  remain,  that  the  stockholders  would  be  entitled  to  receivt 
anything.  It  is,  therefore,  an  indirect,  contingent,  and  subor^ 
dinate  interest,  which  each  stockholder  has,  in  damages  so  to  b< 
recovered  against  directors.  If,  upon  such  indirect,  contingent 
and  remote  interest,  individual  stockholders  could  recover  foi 
the  defaults  of  directors,  and  especially,  as  is  alleged  in  this  case 
where  these  defaults  have  been  so  great  as  to  sink  the  capital 
a  fortiori  would  the  creditors  of  the  bank  individually  have  i 
right  to  maintain  similar  actions;  because  their  claim  upon  th< 
funds,  being  prior  to  that  of  stockholders,  would  be  somewhai 
more  immediate  and  direct. 

In  the  same  connection,  it  is  obvious  to  remark  that  a  judg- 
ment in  favor  of  one  stockholder  would  be  no  bar  to  an  actior 
by  a  creditor,  nor  a  judgment  by  both,  to  an  action  by  the  cor 
poration. 

4.  But  it  is  said  that  although  the  real  and  personal  estate,  th< 
securities  and  capital  stock,  are,  in  legal  contemplation,  vested  ir 
the  corporation,  yet  the  individual  has  a  separate  and  distinci 
property  and  interest  in  his  particular  shares,  by  any  injury  tt 
which  he  may  have  a  separate  damage.     To  some  extent,  it  i: 
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tme  that  he  has  a  several  interest  in  his  shares;  but  it  is  to  be 
taken  with  some  qualifications.  Strictly  speaking,  shares  in  a 
bank  do  not  constitute  a  legal  estate  and  property;  it  is  rather  a 
limited  and  qualified  right  which  the  stockholder  has  to  partici- 
pate, in  a  certain  proportion,  in  the  benefits  of  a  common  fund, 
vested  in  a  corporation  for  the  common  use ;  it  is  a  qualified  and 
equitable  interest,  a  valuable  interest,  manifested  usually  by  a 
certificate,  which  is  transferable.  To  the  extent  of  this  separate 
and  peculiar  interest,  a  stockholder,  no  doubt,  might  maintain 
his  separate  and  special  action,  according  to  the  nature  of  the 
wrong  done  to  him  in  respect  to  it ;  as  trover  or  trespass,  for  the 
conversion  or  tortious  taking  of  his  certificate;  trespass  on  the 
case  for  refusing  to  make  a  transfer  on  a  proper  occasion;  as- 
sumpsit for  a  dividend  declared,  and  the  like.  But  an  injury 
done  to  the  stock  and  capital,  by  negligence  or  misfeasance,  is 
not  an  injury  to  such  separate  interest,  but  to  the  whole  body  of 
stockholders  in  common.  It  is  like  the  case  of  a  common 
nuisance,  where  one  who  suiTers  a  special  damage,  peculiar  to 
himself,  and  distinguishable  in  kind  from  that  which  he  shares 
in  the  common  injury,  may  maintain  a  special  action.  Otherwise, 
he  cannot.  Co.  Lit.  56  a;  3  Steph.  N.  P.  2372 ;  Lansing  v.  Smith, 
8  Cow.  146. 

But  we  are  pressed  with  the  argument,  that  for  every  damage 
which  one  sustains,  which  is  caused  by  the  wrongful  act  of  an- 
other, he  ought  to  have  a  remedy.  This  is  far  from  being  uni- 
versally true.  Another  maxim  in  regard  to  claims  for  damage 
is  causa  firoxima,  non  remota,  specCatur.  Thousands  of  instances 
occur  in  which  one  sustains  consequential  and  incidental  damage 
from  the  misconduct  of  another,  without  a  remedy  at  law.  By 
the  misconduct  of  the  officers  or  agents  of  a  parish,  town,  county, 
or  even  of  the  State  or  the  Union,  defalcations  may  take  place, 
treasure  be  squandered  and  wasted,  and  all  the  members  of  the 
respective  aggregate  bodies  suffer  damage,  for  which  the  law, 
from  the  nature  of  the  case,  can  afford  no  direct  remedy.  But 
the  true  answer  to  the  objection  is,  that  stockholders  have  a  rem- 
edy, a  theoretic  one  indeed,  and  perhaps  often  inadequate,  in  the 
power  of  the  corporation,  in  its  corporate  capacity,  to  obtain  re- 
dress for  injuries  done  to  the  common  property,  by  the  recovery 
of  damages;  and  each  individual  stockholder  has  his  remedy. 
through  the  powers  thus  vested  in  the  corporation,  for  the  com- 
mon benefit. 

On  the  whole,  the  court  are  of  opinion  that  the  demurrer  is 
well  taken,  and  that  the  action  cannot  be  maintained. 
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JAMES  G.  DEADERICK  et  al.  v.  R.  T.  WILSON,  et  aL 

In  the  Supreme  Court  of  Tennessee,  September  Term,  187,1 

[Reported  in  8  Baxter  108.] 

Appeal  from  the  Chancery  Court.    Smith,  Chancellor. 

/.  T.  Shields  for  complainants. 

Barton  and  Baxter  &  Son  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  James  G.  Deaderick,  N.  M.  Taylor,  John  H 
Miller  (administrator  of  the  estate  of  Ann  C.  Taylor),  John  W 
Harle,  Wilson  Wyatt,  Isaac  P.  Tipton — a  portion  of  whom  an 
stockholders  and  a  part  had  sold  their  stock  before  lUing  thi 
bill — in  behalf  of  themselves  and  all  other  persons  who  are  th( 
share  and  stock  holders  in  the  corporation  under  the  style  an< 
name  of  the  East  Tennessee,  Virginia  &  Georgia  Railroad  Co.,  ex 
cepttng  such  of  the  shareholders  as  are  made  defendants,  ant 
is  against  the  said  railroad  company ;  R.  T.  Wilson,  who  i: 
sued  both  as  president  and  director  and  in  his  own  wrong 
C.  M.  McGhee,  as  vice-president  and  director  and  in  his  owi 
wrong ;  Joseph  Jaques,  who  is  sued  as  vice-president,  superin 
tendent,  director,  and  individually;  R.  H.  Richards,  a  directoi 
and  in  person ;  R,  C.  Jackson  and  W.  C.  Kyle ;  the  said  Wilson, 
Jaques,  McGhee,  Richards,  and  Jackson  being  sued  both  as  pres 
ent  and  former  officers  and  directors  of  said  corporation.  Ii 
addition  to  these,  by  amendment,  Rufus  T.  McAdden  and  Hiran 
Libby,  non-residents,  were  made  parties — the  first  as  representinj 
the  Western  North  Carolina  Railroad  and  the  second  as  the  part 
from  whom  certain  bonds  of  the  said  last-mentioned  road  hav 
been  purchased. 

We  may  remark  at  the  commencement  of  this  opinion  that  it  i 
difficult  to  state  the  general  scope  of  the  bill  from  the  incongruit; 
of  the  matters  alleged  and  the  wide  range  of  statement  container 
in  it,  combined  with  the  diverse  characters  in  which  defendant 
are  sought  to  be  charged. 

The  bill  was  dismissed  on  demurrer  by  the  chancellor,  saif 
demurrer  reaching  in  its  specifications  all  the  matters  alleged  ii 
the  bill.  We  will  dispose  of  the  questions  raised  in  the  order  pre 
sented  by  the  prayer  of  the  bill  mainly,  and  not  in  the  order  a 
presented  by  the  demurrer,  or,  it  may  be,  group  the  questions  st 
as  to  include  several  propositions  under  one  general  view. 

The  first  question  we  discuss  is  raised  by  the  first  and  part  0 
the  fifth,  the  sixth,  and  seventh  prayers  of  the  bill,  together  witi 
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the  subordinate  prayers  in  aid  of  the  relief  thus  sought.*    They  are 
as  follows: 

I.  That  the  defendants  be  required  to  produce  and  tile  the 
genuine  original  contract  in  writing  made  with  the  Southern 
Railway  Security  Co.  or  with  Thos.  A.  Scott  for  the  sale  of  the 
said  ten  thousand  shares  of  stock,  and  that  the  same  be  decreed  to 
be  null,  void,  and  of  no  validity. 

The  clause  of  the  fifth  prayer  is :  "  But  if  Your  Honor  shall  hold 
they  are  not  entitled  to  the  relief  for  which  they  above  pray — that 
is,  to  have  the  sale  of  ten  thousand  shares  of  stock  set  aside — then 
they  pray  that  Wilson,  Jaques,  McGhee,  and  Jackson,  with  such 
other  directors  and  officers  as  were  confederated  with  them  in 
the  purchase  and  sale  of  said  stock,  be  held  to  account  to  the 
stockholders  from  whom  they  purchased  the  same  for  all  profits 
made  and  realized  by  said  purchase  and  sale ;  but  if  said  sale  and 
transfer  is  set  aside,  they  pray  for  an  account  of  such  profits  and 
advances  in  value  as  may  have  accrued,  and  that  the  parties  be 
required  to  show  from  whom  they  purchased  stock,  when  each 
purchase  was  made,  the  price  paid,  and  through  what  agency 
purchased." 

The  facts  on  which  this  latter  branch  of  relief  is  prayed  may  be 
substantially  stated  as  follows :  It  is  alleged  that  Wilson,  Jaques, 
McGhee,  and  Jackson,  with  other  officers  and  directors  of  the 
corporation,  receiving  salaries  as  such,  conceived  and  formed  the 
design  and  scheme  of  speculating  in  the  stock  owned  by  complain- 
ants, and  others  on  whose  behalf  they  sue,  to  the  damage  of  the 
owners  of  the  stock  and  profit  of  said  respondents;  that  they 
availed  themselves  of  their  superior  knowledge,  influence,  and 
power,  and  other  advantages  incident  to  their  positions  as  such 
officers  and  directors,  and  as  trustees  for  the  stockholders,  to  carry 
said  scheme  into  execution,  and  procured  the  smaller  stockholders 
to  transfer  to  them  their  shares  of  stock  at  prices  far  below  their 
par  value  and  far  below  the  prices  that  their  superior  information 
enabled  them  to  foresee  said  shares  would  command. 

Stripped  of  all  verbiage,  this  charge  is  simply  that  officers  and 
directors  of  a  railroad  corporation  have  purchased  stock  of  parties 
owning  small  amounts  of  stock  at  below  the  par  value  of  the 
stock  and  below  the  value  which  they  foresaw  it  would  command 
— that  is,  in  the  future — and  that  they  so  purchased  because  of 
their  superior  knowledge  of  the  real  value  of  the  stock  or  their 
superior  foresight  as  to  its  future  value,  which  knowledge  was 
obtained  by  means  of  their  official  positions. 

The  legal  proposition  which  underlies  it,  on  which  relief  is 
sought,  and  the  charge  made  is  that  the  officers  and  directors  of 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Eo. 
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a  corporation  of  this  kind  are  trustees  for  the  stockholders  or 
individual  owners  of  the  stock  and  as  such  cannot  be  allowed  to 
make  a  profit  out  of  their  trust — the  rule  applicable  to  all  trustees 
in  courts  of  equity.  On  the  correctness  and  accuracy  of  this 
proposition  all  this  branch  of  the  case  made  by  the  bill  turns, 
assuming  for  the  present,  but  not  deciding,  that  complainants  have 
presented  themselves  properly  before  the  court  to  obtain  this 
relief.    To  this  question  we  now  address  ourselves. 

Numerous  cases,  both  in  England  and  this  country,  have  settled 
that  the  position  of  a  director  is  in  some  sense  one  of  a  fiduclan' 
character ;  in  most  of  them  directors  are  stated  to  be  trustees  for 
the  stockholders.  That  this  is  true  in  some  particulars  is  beyond 
all  question.  See  cases  of  Overend,  Gumey  &  Co.  v.  Gibb,  3 
Eng,  R.  7-17;  Liquidators  v.  Coleman,  6  Eng.  R.  26-33; 
I  Redf.  on  Railw.  576,  and  numerous  authorities  cited  in  printed 
brief  of  Shields'  counsel,  pp.  29,  30,  31 ;  also  cases  collected  in 
Board  of  Commissioners  of  Tippecanoe  County  v.  Reynolds,  June 
number  Amer.  L.  Reg.,  p.  376,  decided  by  Supreme  Court  of 
Indiana.  To  call  directors  of  a  corporation  trustees  for  the  stock- 
holders, however,  without  limiting  the  use  of  this  term  by  the  facts 
of  the  cases  in  which  the  question  has  been  presented  for  adjudica- 
tion, is  calculated  to  mislead  and  induce  a  very  wrong  conclusion 
as  to  the  liabilities  of  officers,  or  rather  agents,  of  corporations. 

As  said  by  Sharswood,  J.,  in  Spering's  appeal,  71  Pa.  St.  12; 
10  Amer.  Rep.  689 :  "  It  is  by  no  means  a  well-settled  point  what 
is  the  precise  relation  which  directors  sustain  to  stockholders. 
They  are  undoubtedly  said  in  many  authorities  to  be  trustees,  but 
that,  I  apprehend,  is  only  in  a  general  sense,  as  we  term  an  agent 
or  any  bailee  intrusted  with  the  care  and  management  of  the 
property  of  another.    It  is  certain  they  are  not  technical  trustees." 

This  statement  of  the  learned  judge,  we  think,  is  correct  beyond 
doubt.  The  officers  and  directors  of  a  railroad  corporation  do  not 
have  the  legal  title  of  the  corporate  property  vested  in  them  as 
such,  to  be  held  by  them  for  the  use  of  the  company  nor  the  stock- 
holders ;  much  less  have  they  the  title  to  or  control  of  the  individ- 
ual shares  of  stockholders. 

The  corporation,  the  legal  entity,  owns  the  franchise  and  cor- 
porate property.  The  officers  and  directors  are  the  agents  through 
whom  this  legal  entity  acts,  and  in  the  performance  of  the  duties 
pertaining  to  their  positions  represent  the  corporation.  And  so 
with  reference  to  the  stockholder,  who,  by  virtue  of  his  ownership 
as  his  individual  property,  is  entitled  to  the  dividends  properly 
accruing  to  him  as  owner  of  such  shares  of  stock,  the  officers  and 
directors  are  under  obligations  to  the  faithful  management  and 
use  of  the  corporate  franchise  and  property,  so  as  to  secure  him 
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the  benefit  of  such  dividends.  In  both  cases  they  are  responsible 
under  certain  circumstances,  in  a  proper  proceeding  in  a  court  of 
equity  and  probably  in  some  cases  in  a  court  of  law,  for  any  wrong 
conduct  in  violation  of  the  rights  of  either  the  corporation  or  in- 
juriously affecting  the  interests  in  which  the  stockholder  is  con- 
cerned. In  a  word,  they  are  agents  charged  with  the  performance 
with  fidelity  of  the  duties  that  grow  out  of  their  position,  as 
defined  by  the  powers,  objects,  and  purposes  of  the  charter  of  the 
company.  To  this  extent  is  their  position  fiduciary,  and  for 
breaches  of  good  faith  in  the  performance  of  these  trusts  they  are 
held  responsible.  These  general  propositions,  though  sound,  in 
cur  judgment,  may,  in  their  application  to  particular  cases,  require 
some  qualification;  but  as  general  propositions  we  think  they 
embody  the  true  idea  on  which  the  responsibihty  of  such  parties 
rest,  as  deducible  from  the  cases  and  the  nature  of  the  positions 
themselves. 

But  do  these  principles  sustain  the  argument  of  complainants 
and  the  theory  of  their  bill  on  this  branch  of  the  case  ?  It  is,  first, 
ihat  the  shares  of  stock,  amounting  to  ten  thousand,  sold  by  de- 
fendants, Thomas  A.  Scott,  or  Security  Company,  be  declared  null 
and  void  for  reasons  that  will  be  referred  to  hereafter ;  second,  if 
this  is  not  done,  then  that  defendants  be  held  to  account  to  the 
stockholders  from  whom  they  purchased,  on  what  stock  they 
purchased  from  them,  for  all  profits  realized  by  said  purchase  and 
sale;  and  this  on  the  ground  that  the  officers  and  directors  were 
trustees  in  such  a  sense  as  to  forbid  their  purchasing  the  shares  of 
stock  owned  by  individual  stockholders,  except  under  the  stringent 
rules  that  govern  as  between  trustee  and  beneficiary  in  a  technical 
trust,  or  as  between  principal  and  agent,  attorney  and  client. 

It  suffices  to  say,  first,  on  this  proposition  that  we  have  pointed 
to  no  case  that  holds  such  a  doctrine,  and  we  feel  sure  that  none 
can  be  found  going  this  length.  We  are  totally  unable  to  see  the 
application  of  the  principle  invoked  to  the  case  in  hand.  The 
officers  and  directors  of  a  corporation  are  charged  with  no  trust 
nor  fixed  with  any  duty,  as  far  as  we  can  see,  as  to  the  sale  or 
disposition  or  transfer  in  any  way  of  the  shares  of  stock  owned  by 
the  shareholder.  They  have  no  power  to  control  its  sale  or 
transfer,  are  charged  with  no  duty  in  reference  to  such  sale  or 
transfer,  by  reason  of  their  official  position.  They,  as  individuals, 
might  by  contract  assume  such  duties,  as  any  other  parties  might, 
and  would  then  be  held  responsible  individually  as  others  under 
like  circumstances.  But  officially  they  could  not,  probably,  assume 
or  undertake  such  a  duty ;  certainly  not  without  the  previous  au- 
thority of  the  corporation,  regularly  conferred.  It  certainly  is 
not  in  the  line  of  the  duty  of  the  president,  directors,  or  other 
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officers  of  a  railroad  company  to  sell  the  shares  of  stock  owned  by 
the  shareholders.  If  not,  then  as  such  they  can  be  charged  with 
no  breach  of  trust  or  duty  in  connection  with  said  transfer  or  sale 
growing  out  of  their  official  relation  to  the  company,  for  no  such 
duty  is  imposed  or  trust  assumed  to  be  violated.  Nor  can  it  be 
said  that  such  officers  may  not,  as  individuals,  purchase  and  hold 
stock  in  the  corporation  of  which  they  are  members ;  certainly  not, 
unless  prohibited  so  to  do  by  the  legislature.  No  such  prohibition 
is  shown.  In  fact,  we  believe  it  is  a  general  qualification  in  all 
corporations  of  this  character  that  the  directors  and  officers  shall 
own  stock,  and  in  most  cases,  in  order  to  be  eligible  to  offices  of 
a  certain  character,  to  own  some  considerable  amount  of  it.  There 
being  no  limit  as  to  the  amount  which  he  may  own,  as  a  matter 
of  course  he  may  purchase  it,  and  if  he  may  do  this,  he  must 
necessarily  do  so  from  an  owner,  and  that  must  be  a  stockholder. 
Whether  he  owns  much  or  little  can  have  no  possible  bearing  on 
the  question  of  his  right  to  sell  nor  of  the  other  to  buy.  After  all, 
the  simple  question  involved  is  whether  the  officers  and  directors 
are  free  to  purchase  stock  from  a  shareholder  in  the  corporation 
on  the  same  terms  as  others.  To  this  there  can  be  but  one  answer 
— that  is,  they  may,  unless  prohibited  by  legislative  restriction. 

The  true  relation  between  directors  and  officers  of  a  corporation 
and  the  shareholder  is  thus  stated  by  Shaw,  Ch.  J.,  in  the  case 
Smith  V.  Hurd,  12  Mass.  R.  371,  cited  in  A.  L.  R.,  vol.  13,  p.  378: 

"  There  is  no  legal  privity  relation  or  immediate  connection 
between  the  holders  of  shares  in  a  bank,  in  their  individual  ca- 
pacity, on  the  one  side,  and  the  directors  of  the  bank  on  the  other. 
The  directors  are  not  the  bailees,  the  factor's  agents,  or  trustees 
of  such  individual  stockholders." 

In  the  language  of  the  Supreme  Court  of  Massachusetts  in  the 
case  from  which  the  above  quotation  is  cited,  "  Stock  in  a  corpora- 
tion held  by  an  individual  is  his  own  private  property,  which  he 
may  sell  or  dispose  of  as  he  sees  proper,  and  over  which  neither 
the  corporation  nor  its  officers  have  any  control.  It  is  the  subject 
of  daily  commerce,  and  is  bought  and  sold  in  market  like  any  other 
marketable  commodity."  This  is  a  clear  and  accurate  statement 
of  the  relation  of  the  parties  on  this  subject.  We  refer  to  this 
case  for  a  very  complete  review  of  the  cases,  both  English  and 
American,  on  this  subject.  See,  also,  Delaware  R.  R.  Tax,  18  Wall. 
229-30,  with  authorities  referred  to  by  Field,  J.,  as  to  the  character 
of  such  property ;  also,  in  our  State,  9  Yer.  490 ;  10  Yer.  197. 

It  being  clear  and  beyond  all  question,  both  on  sound  principle 
and  authority,  that  the  directors  or  officers  of  the  company  were 
charged  with  no  trust  m  reference  to  the  sale  or  disposition,  the 
management  or  control  of  the  shares  of  stock  owned  by  the  indi- 
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vidual  stockholders,  it  follows  that  none  of  the  responsibilities 
growing  out  of  this  relation  attaches  to  them  in  making  such  pur- 
chase from  the  stockholder  as  are  contended  for  by  complainant, 
and  that  this  feature  of  the  bill  cannot  be  maintained,  and  the 
demurrer  was  properly  sustained  on  this  question. 

It  is  proper  to  say  that  in  all  the  cases  and  other  authorities 
cited  by  complainants'  counsel  in  his  learned  and  elaborate  argu- 
ment, in  which  directors  are  called  trustees,  not  one  of  them  hints 
at  the  idea  that  they  are  trustees  or  have  any  fiduciary  relation 
whatever  to  the  shares  of  stock  owned  by  the  stockholders  so  far 
as  selling  or  buying  such  slock  is  concerned.  They  are  all  of  quite 
a  different  character  from  the  case  now  under  discussion,  and  the 
trust  relation  was  applied  to  a  very  different  state  of  facts.  We 
cite  a  few  of  these  authorities  by  way  of  illustration.  In  Story's 
Eq.,  vol.  2,  sec.  1564,  it  is  said:  "  So,  too,  courts  of  equity  will 
require  the  officers  of  joint-stock  companies  to  account  for  moneys 
received  in  trust  for  the  company.  The  directors  of  a  company, 
on  the  transfer  of  its  business  to  another  company,  received  from 
the  latter  a  large  sum  for  compensation,  the  particulars  of  which 
they  withheld  from  the  members,  and  it  was  held  that  they  were 
trustees  of  the  money  for  the  members,  and  they  were  ordered,  on 
application  for  an  injunction,  to  pay  it  into  court."  It  is  obvious 
this  has  no  application  to  the  question  which  we  have  discussed. 
\Vc  need  not  go  through  with  the  authorities  cited  by  counsel. 
They  are  all  cases  where  the  directors  have  either  made  a  profit 
out  of  the  use  of  the  corporate  property  or  derived  some  personal 
advantage,  which  of  right  ought  to  have  gone  to  the  corporation 
of  which  they  were  agents  or  managers,  and  in  which  the  share- 
holder, as  a  member  of  the  corporation,  had  an  interest  that  was 
or  might  have  been  injured  by  the  wrong  done.  They  were  prop- 
erly held  responsible  as  trustees  in  such  cases,  because  of  a  viola- 
tion of  duties  assumed  and  growing  cut  of  their  relation  to  the 
corporation  and  its  members,  of  which  they  were  officers.  But 
no  case  has  been  found,  nor  do  we  believe  can  be,  where  any  trust 
has  been  fixed  on  officers  or  directors  of  a  corporation  in  relation 
to  the  individual  shares  owned  by  the  stockholder  as  his  private 
property.  With  this,  as  we  have  said,  the  officers,  as  such,  of  the 
corporation  have  no  concern  or  connection  whatever,  either  in  law 
or  in  fact.  See  cases  on  this  question.  The  Liquidators,  etc.,  v. 
Coleman  &  Knight,  6  Eng.  Reps.  18;  Post  v.  Russell,  36  Ind. 
60;  10  Amer.  R,  5,  and  cases  cited;  Overend,  Gumey  & 
Co.  V.  Gibbs ;  House  of  Lords  Cases,  in  Eng.  R.  I ;  Koeler  v. 
Black  River  Falls  Co.,  2  Bl.  716-17-18. 

The  result  is  the  bill  must  be  dismissed  for  the  reasons  assigned, 
with  costs. 
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7«  re  WINCHAM  SHIPBUILDING,  BOILER  &  SALT  CO. 

POOLE,  JACKSON,  AND  WHYTE'S  CASE. 

In  the  Court  of  Appeal,  May  29,  1878. 

IReforUd  in  Law  Reports,  9  Chancery  Division  322-! 

This  was  an  application  on  behalf  of  the  official  liquidator  of 
the  Wincham  Shipbuilding,  Boiler  &  Salt  Co.,  Limited,  to  place 
Messrs,  Robert  Poole,  J,  Jackson,  and  J,  G.  Whyte  on  the  list  of 
contributories  of  the  company. 

In  March,  1876,  the  company  was  formed  and  registered  with- 
out articles  of  association  for  the  purpose  of  acquiring  and  taking 
over  the  works,  plant,  and  business  of  Mr.  Joseph  Parks  at 
Wincham,  in  Cheshire. 

Messrs.  R.  Poole,  Jackson,  and  Whyte  signed  the  memorandum 
of  association  for  fifty  £$  shares  each  and  became  directors  of  the 
company,  but  did  not  pay  any  deposit  on  their  shares. 

On  the  1st  of  May,  1876,  at  a  meeting  of  the  company,  R.  Poole, 
as  chairman,  reported  as  a  result  of  an  interview  with  the  man- 
ager that  Parr's  Banking  Co.  would  not  allow  any  overdraft 
without  the  personal  guarantee  of  the  directors;  and  it  was  re- 
solved that  the  directors  should  give  their  personal  guarantee  for 
£5000  to  the  bank  and  that  R.  Poole  should  carry  out  the  arrange- 
ment. 

The  guarantee  was  given  by  the  directors,  including  Poole, 
Jackson,  and  Whyte,  and  the  money  ootained  from  the  bank  was 
expended  in  carrying  on  the  business  of  the  cc»npany,  and  no  call 
was  made. 

The  company  got  into  difficulties,  and  in  May,  1877,  the  bank 
recovered  judgments  against  the  guarantors,  including  Poole, 
Jackson,  and  Whyte. 

At  a  meeting  on  the  6th  of  August,  1877,  a  minute  was  made 
that,  "  In  order  to  reduce  the  balance  due  to  Parr's  Banking  Co., 
it  is  recommended  that  the  directors  do  pay  up  the  amount  of 
their  shares  as  authorized  by  Art,  7  in  Table  A,  and  as  contem- 
plated in  the  company's  prospectus,"  At  the  same  meeting  it  was 
resolved  to  close  the  business  of  the  company,  and  to  advertise  for 
sale  the  plant,  etc.,  and  the  company  had  from  that  time  ceased  to 
carry  on  business. 

No  call  was  made,  but  on  the  4th  of  September,  1877,  Messrs. 
R,  Poole,  Jackson,  and  Whyte  tendered  to  Enoch  Johnson,  the 
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person  who  had  been  appointed  as  pro  tern,  secretary,  three  sev- 
eral sums  of  £250  as  the  amount  due  on  their  shares,  and  asked 
him  to  sign  a  receipt  as  secretary  for  these  sums  as  share  money. 
Johnson  declined  to  receive  the  money  or  to  give  a  receipt,  "  as  he 
did  not  understand  why  he  should  be  called  upon  then  to  give 
a  secretary's  receipt  for  share  money  at  that  lapse  of  time."  The 
i75o  was  then  paid  to  W.  Poole,  wbo  was  a  son  of  R.  Poole,  and 
had,  as  it  appeared,  attended  the  directors'  meetings  and  made  the 
entries  in  the  minute  books,  and  described  himself  as  having 
"  discharged  the  duties  of  acting  secretary  "  up  to  the  time  when 
the  winding-up  petition  was  filed.  The  receipt  was  signed  "  pro 
secretary,  William  Poole,"  and  the  three  sums  of  £250  each  wert 
paid  to  Parr's  Banking  Co.  and  entered  in  the  pass-book  as  pay- 
ments to  the  credit  of  the  company. 

On  the  6th  of  September  a  petition  was  presented  for  winding 
up  the  company,  and  on  the  loth  of  November,  1877,  a  winding- 
up  order  was  made. 

The  question  was  whether  by  this  payment  (which  amounted 
to  the  full  amount  due  upon  their  shares)  Messrs.  R.  Poole.  Jack- 
son, and  Whyte  had  discharged  themselves  from  liability. 

The  application  was  heard  before  Vice-Chancellor  Bacon  on 
the  I2th  of  April,  1878. 

Hemming,  Q.  C,  and  Badcock  for  the  appellants. 

H.  Jackson,  Q,  C,  and  H.  B.  Buckley  for  the  official  liquidator. 

The  same  line  of  argument  was  followed  as  before  the  Vice- 
Chancellor.  The  following  cases  were  referred  to  by  the  counsel 
for  the  respondent :  Gilbert's  Case,  Law  Rep.  5  Ch.  559 ;  Haber- 
shon's  Case,  ibid.,  5  Eq.  286 ;  Syke's  Case,  Law  Rep.  13  Eq.  255 ; 
Gaslight  Improvement  Co.  v.  Terrel,  ibid.,  10  Eq.  168. 

Jessel.  M.  R.  The  Vice- Chancel  lor  ^  has  decided  that  these 
gentlemen  are  liable  to  pay  £250  each  in  respect  of  a  call  on  their 
shares,  although  they  allege  that  they  have  paid  the  whole  value 
of  their  shares.  The  real  question  is  whether  the  payment  actually 
made  by  the  appellants  before  the  winding  up  was  a  valid  payment 
or  not.  They  were  directors  of  the  company,  and  they  had  given 
a  personal  guarantee  for  the  balance  of  the  company's  account 
with  their  bankers;  and  in  May,  1877,  the  bank  had  brought  an 
action  on  the  guarantee  gainst  these  three  directors  and  had 
recovered  judgment  in  the  action.  On  the  6th  of  August,  1877, 
there  was  a  meeting  of  the  directors,  at  which  this  resolution  was 
passed :  "  In  order  to  reduce  the  balance  due  to  Parr's  Banking 
Co.,  it  is  recommended  that  the  directors  do  pay  up  their  amount 
of  their  shares,  as  authorized  by  Art.  7  in  Table  A,  and  as  con- 
templated by  the  company's  prospectus."  There  is  no  question 
'  The  opinion  of  Vice-Chancellor  Bacon  has  been  omitted.— Ed, 
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that  at  this  time  the  company  was  insolvent.  On  the  5th  of  Sep- 
tember, 1877,  the  three  directors  paid  the  amounts  in  question. 
The  secretary  had  some  difficulty  in  giving  a  receipt  for  the  money, 
and  W.  Poole  accordingly  gave  a  receipt  without  having  any  right 
to  do  so.  But  the  fact  is  not  disputed  that  the  money  was  pai<l 
and  received  on  account  of  the  shares,  that  it  was  remitted  in  due 
course  to  the  bankers  of  the  company  and  carried  by  them  to  the 
company's  credit,  thus  reducing  the  balance  against  the  company 
and  relieving  the  directors  from  their  guarantee.  The  Vice-Chan- 
cellor  decided  the  question  on  this  ground,  that  the  directors  were 
trustees  of  all  their  powers.  So,  no  doubt,  they  were.  But  it  is 
further  said  that  they  exercised  their  powers  in  breach  of  trust 
and  for  their  own  benefit,  and,  therefore,  that  the  act  which  tbey 
did  was  nugatory.  But  it  appears  to  me  the  question  is,  for  whom 
were  they  trustees  ?  It  does  not  appear  that  the  Vice-Chancelbr 
considered  this  point ;  but  it  makes  all  the  difference  whether  they 
were  trustees  for  the  persons  who  were  injured  by  what  had  been 
done  in  this  case,  namely,  the  other  creditors  of  the  company.  It 
has  always  been  held  that  the  directors  are  trustees  for  the  share- 
holders— that  is,  for  the  company.  They  are  the  managing  partners 
of  the  company,  and  if  they  abuse  their  powers,  which  they  hold 
in  trust  for  the  company,  to  the  damage  of  the  company  for  their 
own  benefit,  they  are  liable  to  make  good  the  breach  of  trust  to 
their  cestui  que  trust  like  any  other  trustees.  But  directors  are 
not  trustees  for  the  creditors  of  the  company.  The  creditors  hav( 
certain  rights  against  a  company  and  its  members,  but  they  hav( 
no  greater  rights  against  the  directors  than  against  any  othei 
members  of  the  company.  They  have  only  those  statutory  right; 
against  the  members  which  are  given  them  in  the  winding  up. 

That  being  so,  there  was  nothing  to  impose  a  duty  on  the  direct 
ors  not  to  pay  a  debt  of  the  company,  for  which  they  were  them 
selves  liable  in  priority  to  other  debts,  unless  sec.  164  of  the  act  o: 
1862  applied,  which  it  certainly  does  not  in  the  present  case.  Thi 
payment  to  the  bank  was  not  a  fraudulent  preference ;  it  was  madi 
in  the  ordinary  course  of  business.  It  was  a  good  payment,  an< 
could  not  be  recovered  back ;  therefore  the  directors,  althougl 
they  derived  a  collateral  advantage  to  themselves,  did  not  injurt 
their  cestui  que  trust.  The  payment  was  not  any  breach  of  dut; 
to  the  only  persons  for  whom  they  were  trustees.  The  appea 
must  therefore  be  allowed,  with  costs. 

James  and  Bramwell,  L.  JJ.,  concurred. 

R.  IV.  Marsland  and  Crowder,  Anstie  &■  Visard,  solicitors. 
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JOHN  A.  DELANO  e%  al.  v.  GARDNER  CASE. 

In  the  Supreme  Court  of  Illinois,  June  17,  1887. 

IReporUd  in  121  Illinois  Reports  247-] 

Appeal  from  the  Appellate  Court  for  the  Third  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Macoupin 
County,  Welch,  J.,  presiding. 

Palmers,  Robinson  &  Shutt  for  the  appellants. 

Greene,  Burnett  &  Humphrey  for  the  appellee. 

ScHOLFiELD,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  case,  in  the  Circuit  Court  of  Macoupin  County,  by 
a  general  depositor  in  3  bank  against  directors  of  the  bank  for 
n^ligence  in  pennitting  it  to  be  held  out  to  the  public  as  solvent 
wrhen  in  fact  it  was  at  the  time  insolvent.  Judgment  was  rendered 
for  the  plaintiff  in  that  court,  and  that  judgment  was  affirmed  on 
zppeal  to  the  Appellate  Court  for  the  Third  District,  and  this 
appeal  is  from  that  judgment. 

The  Appellate  Court,  in  its  opinion  filed  on  rendering  that  judg- 
ment, holds,  first,  that  the  directors  of  a  bank  are  trustees  for 
depositors,  as  well  as  for  stockholders ;  second,  that  they  are  bound 
to  the  observance  of  ordinary  care  and  diligence,  and  are  hence 
liable  for  injuries  resulting  from  their  non-observance;  and  third, 
that  the  present  appellants  did  not  observe  that  degree  of  care  and 
diligence,  and  in  consequence  thereof  appellee  sustained  the  dam- 
ages for  which  the  judgment  was  rendered.  Delano  et  al.  v.  Case, 
i7Bradw.  531. 

The  last  proposition  we  are  relieved  from  inquiring  into,  since 
there  was  evidence  tending  (though,  it  may  he,  but  slightly)  to 
sustain  it. 

The  propositions  of  law  as  above  stated  are,  in  our  opinion,  free 
from  objection  and  sustained  by  authority.  Percy  et  al.  z:  Mil- 
landon,  3  La.  568 ;  United  Society  of  Shakers  v.  Underwood,  9 
Bush,  609;  Morse  on  Banks  and  Banking,  2d  ed.,  133;  Thomp- 
son on  Liability  of  Officers  and  Agents,  395 ;  Shea  v.  Mobry, 
I  Lea  (Tenn.) ,  319 ;  Hodges  v.  New  England  Screw  Co.,  I  R.  I. 
312;  Wharton  on  Negligence,  sec.  510. 

Judgment  affirmed. 

Sheldon,  Ch.  J.,  and  Craig,  J.,  dissenting. 


1544  SWENTZEL  V.  PENN   BANK.  [cHAP.  IX. 

Section  IV, — Responsibility  of  Directors  for  Losses. 

SWENTZEL  V.  PENN  BANK. 

WARNER'S   APPEAL. 

In  the  Supreme  Court  of  Pennsylvania,  January  4,  1893. 

{Reported  in  147  Penniylvania  State  Reports  140,] 

H.  A.  Miller,  D.  F.  Paterson,  and  A.  M.  Brown  for  Henry 
Warner,  assignee. 

S.  Schoyer,  Jr.,  and  D.  T.  IVatson  (with  them  /.  M.  S toner, 
Geo.  IV.  Guthrie,  Isaac  S.  Van  Voorhis,  T.  C.  Lazear,  and  Knon 
&  Reed)  for  A.  A.  Hutchinson  and  the  other  directors. 

T.  C.  Lasear  (with  him  Orr)  for  Thomas  Hare. 

Opinion  by  Paxson,  J,' 

This  case  has  been  so  carefully  considered  by  the  learned  master 
and  court  below  that  little  remains  for  us  to  add.  Indeed,  in  a 
case  of  such  magnitude,  involving  a  vast  mass  of  testimony,  we 
can  do  little  more  than  see  that  the  principles  upon  which  it  has 
been  decided  below  are  sound. 

Briefly  stated,  the  bill  was  filed  for  the  purpose  of  holding  the 
officers  and  directors  of  the  bank  responsible  for  the  losses  result- 
ing from  its  failure.  It  is  claimed  that  the  officers  and  directors 
were  negligent  in  their  management  of  the  bank's  affairs,  and  that 
by  reason  of  such  negligence  the  losses  occurred. 

It  is  conceded  on  all  sides  that  the  losses  and  the  disastrous  fail- 
ure of  the  bank  were  directly  traceable  to  Mr.  Riddle,  its  late 
president,  now  deceased-  He  practically  emptied  the  vaults  of  the 
bank  in  carrying  on  3  gigantic  speculation  in  oil.  This  was  done 
with  the  knowledge  of  the  cashier  and  the  co-operation  of  one  or 
more  clerks  or  subordinates.  It  would  have  been  extremely 
difficult,  if  not  practically  impossible,  for  any  person  to  have 
committed  such  a  swindle  without  the  co-operation  of  some  one 
inside.  The  question  is  whether  the  directors  ought  to  have  known 
of  these  transactions,  and  whether  their  failure  to  know  what  the 
real  plunderer  was  doing  was  such  negligence  on  their  part  as  to 
render  them  liable  to  the  creditors  of  the  bank. 

The  Penn  Bank  closed  its  doors  in  May,  1884.  It  is  not  too 
much  to  say  that  its  failure  was  a  great  shock  to  the  business 
interests  of  Pittsburg.  It  was  the  cause  of  much  excitement; 
led  to  a  large  amount  of  litigation,  much  of  it  directed  against  the 
board  of  directors.    As  usual  in  such  cases  the  current  of  public 

'  The  statement  of  facts  has  been  omiued. — Ed. 
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opinion  was  turned  against  them,  and  up  to  the  present  time  they 
have  been  defending  themselves  against  hostile  litigation.  The 
time  has  now  arrived  when  the  rights  of  the  parties  can  be  con- 
sidered calmly  and  disposed  of  in  disregard  of  prejudice  or  popu- 
lar clamor. 

The  first  question  that  naturally  suggests  itself  for  our  consid- 
eration is  the  extent  of  the  duty  which  tlie  directors  of  a  hank  owe 
to  the  stockholders,  whom  they  represent  directly,  and  the  cred- 
itors, whom  they  represent  indirectly. 

Upon  this  point  there  is  a  general  misapprehension  in  the  popu- 
lar mind.  This  finds  expression,  after  iKink  failures,  in  severe 
condemnation  of  directors  and  a  general  assertion  of  the  doc- 
trine that  their  duty  requires  them  to  be  familiar  with  all  the 
details  of  the  management.  In  the  popular  mind  they  are  held  to 
the  rule  that  they  ought  to  take  the  same  care  of  the  affairs  of  the 
bank  that  they  do  of  their  own  private  business.  Even  the  learned 
judge  below  evidently  adopted  this  view  when  he  said  in  his 
opinion :  "  If  we  were  to  decide  this  case  on  first  impressions,  as 
to  the  conclusions  of  fact  to  be  drawn  and  under  the  decisions 
dted  and  rules  laid  down  in  the  minority  opinion  in  Briggs  v. 
Spaulding,  we  would  say  there  was  gross  negligence  or  want  of 
the  ordinary  care  that  a  man  of  fair  intelligence  would  take  of  his 
own  affairs." 

It  cannot  be  the  rule  that  the  director  of  a  bank  is  to  be  held  to 
the  same  ordinary  care  that  he  takes  of  his  own  affairs.  He 
receives  no  compensation  for  his  services.  He  is  a  gratuitous 
mandatory.  His  principal  business  at  the  bank  is  to  assist  in  dis- 
counting paper,  and  for  that  purpose  he  attends  at  the  bank  at 
stated  periods — generally  once  or  twice  a  week — for  an  hour  or 
two.  The  condition  of  the  bank  is  then  laid  before  him,  in  order 
that  he  may  know  how  much  money  there  is  to  loan.  Once  or 
twice  a  year  there  is  an  examination  of  the  condition  of  the  bank, 
in  which  he  participates.  The  cash  on  hand  is  counted,  the  bills 
receivable  and  sureties  examined,  to  see  whether  they  correspond 
with  the  statement  as  furnished  by  the  officers.  Beyond  this  he 
has  little  to  do  with  either  the  cash  or  the  books  of  the  bank.  They 
are  in  the  care  of  salaried  officials  who  are  paid  for  such  services, 
and  selected  by  reason  of  their  supposed  integrity  and  fitness.  To 
expect  a  director  under  such  circumstances  to  give  the  affairs  of 
the  bank  the  same  care  that  he  takes  of  his  own  business  is  un- 
reasonable, and  few  responsible  men  would  be  willing  to  serve 
upon  such  terms.  In  the  case  of  a  city  bank  doing  a  lai^  business 
he  would  be  obliged  to  abandon  his  own  affairs  entirely.  A  busi- 
ness man  generally  understands  the  details  of  his  own  business, 
but  a  bank  director  cannot  grasp  the  details  of  a  large  bank  with- 
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out  devoting  all  his  time  to  it,  to  the  utter  neglect  of  his  own 
affairs. 

A  vast  amount  of  authority  has  been  cited  upon  this  question, 
which  we  do  not  think  it  necessary  to  review.  It  is  sufficient  to 
refer  to  a  few  cases  only.  In  Spering's  Ap.,  71  Pa.  11,  the  subject 
is  very  fully  discussed  by  the  late  Sharswood,  J.,  and  the  rule  of 
ordinary  care  is  laid  down.  Not,  however,  the  ordinary  care  which 
a  man  takes  of  his  own  business,  but  the  ordinary  care  of  a  bank 
director  in  the  business  of  a  bank.  Xegligence  is  the  want  of  care 
according  to  the  circumstances,  and  the  circumstances  are  everj- 
thing  in  considering  this  question.  The  ordinary  care  of  a  business 
man  in  his  own  affairs  means  one  thing;  the  ordinary  care  of  a 
gratuitous  mandatory  is  quite  another  matter.  The  one  implies  an 
oversight  and  knowledge  of  every  detail  of  his  business ;  the  other 
suggests  such  care  only  as  a  man  can  give  in  a  short  space  of  time 
to  the  business  of  other  persons,  from  whom  he  receives  no  com- 
pensation. 

The  same  learned  judge,  in  Maisch  v.  Saving  Fund,  5  Phila.  30, 
laid  down  the  rule  as  follows ;  "  As  to  the  directors,  however, 
receiving  no  benefit  or  advantage,  they  can  be  considered  only  as 
gratuitous  mandatories,  liable  only  for  fraud  or  such  gross  negli- 
gence as  amounts  to  fraud,"  Again,  in  Spering's  Ap.,  supra,  he 
said :  "  Indeed,  as  the  directors  are  themselves  stockholders,  in- 
terested, as  well  as  all  others,  that  the  affairs  and  business  of  the 
corporation  should  be  successful,  when  we  ascertain  and  determine 
that  they  have  not  sought  to  make  any  profit  not  common  to  all 
the  stockholders,  we  raise  a  strong  presumption  that  they  have 
brought  to  the  administration  their  best  judgment  and  skill." 

We  may  also  refer  to  Briggs,  Receiver,  v.  Spaulding,  141  U.  S. 
132,  which  goes  even  further  than  our  own  cases  upon  this  point. 
It  does  not  relieve  a  director  from  the  consequence  of  gross  negli- 
gence in  the  performance  of  his  duty,  but  it  holds  that  he  is  not 
responsible  where  he  has  used  the  ordinary  care  which  hank  di- 
rectors .usually  exercise.  It  is  true  this  was  the  case  of  a  national 
bank,  but  we  apprehen<l  that  what  is  negligence  on  the  part  of 
a  director  of  a  national  bank  would,  as  a  general  rule,  be  negli- 
gence by  a  director  of  a  State  bank  and  subject  to  the  same  lia- 
bility. 

In  regard  to  what  is  ordinary  care,  regard  must  be  had  to  the 
usages  of  the  particular  business.  Thus,  if  the  director  of  a  bank 
performed  his  duties  as  such  in  the  same  manner  as  they  were 
performed  by  all  other  directors  of  all  other  banks  in  the  same 
city,  it  could  not  fairly  be  said  that  he  was  guilty  of  gross  negli- 
gence. And  care  must  be  taken  that  we  do  not  hold  mere  gratui- 
tous mandatories  to  such  a  severe  rule  as  to  drive  all  honest  men 
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out  of  such  positions.  This  thought  is  so  well  expressed  by  Jessel, 
M.  R.,  in  his  opinion  in  In  re  Penn  Coal  Mining  Co.,  10  Ch.  Div. 
450,  that  I  give  his  remarks  in  full :  "  One  must  be  very  careful 
in  administering  the  law  of  joint-stock  companies  not  to  press  so 
hard  on  honest  directors  as  to  make  them  liable  for  these  construc- 
tive defaults,  the  only  effect  of  which  would  be  to  deter  all  men 
of  any  property,  and,  perhaps,  all  men  who  have  any  character  to 
lose,  from  becoming  directors  of  companies  at  all.  On  the  one 
hand,  I  think  the  court  should  do  its  utmost  to  bring  fraudulent 
directors  to  account;  and,  on  the  other  hand,  should  also  do  its 
best  to  allow  honest  men  to  act  reasonably  as  directors.  Wilful 
default,  no  doubt,  includes  the  case  of  a  neglecting  to  sue,  though 
he  might  by  suing  earlier  have  recovered  a  trust  fund;  in  that 
case  he  is  made  liable  for  want  of  due  diligence  in  his  trust.  But 
I  think  directors  are  not  liable  on  the  same  principle." 

Holding,  then,  the  rule  to  be  that  directors,  who  are  gratuitous 
mandatories,  are  only  liable  for  fraud  or  for  such  gross  negligence 
as  amounts  to  fraud,  it  remains  but  to  apply  this  principle  to  the 
facts  of  this  case. 

It  is  not  alleged — it  has  never  been  alleged — that  the  hands  of 
these  directors  are  stained  by  fraud.  The  bank  was  wrecked  by 
its  president,  with  the  cashier  and  some  of  the  clerks  aiding  and 
abetting.  It  was  adroitly  done,  so  far  as  the  means  were  con- 
cerned, and  it  was  concealed  wholly  from  the  directors.  False 
entries  were  made  in  the  books,  and  false  accounts,  or  accounts 
with  fictitious  persons,  were  opened  so  as  to  hide  the  theft.  The 
reports  of  the  bank's  condition,  made  by  the  president  to  the 
directors  from  time  to  time,  showed  it  to  be  in  good  condition, 
while  in  point  of  fact  it  was  honeycombed  with  fraud,  and  its 
assets  squandered  in  wild  speculations.  It  may  be  asked  why  did 
not  the  directors  discover  this  by  an  examination  of  the  books? 
The  answer  is  that  if  they  had  examined  every  book  in  the  bank, 
with  a  single  exception,  they  would  not  have  found  the  fraud. 
That  exception  is  the  individual  ledger.  All  the  frauds  were 
dumped  into  this  book,  and  appeared  nowhere  else.  The  individ- 
ual ledger  contains  the  accounts  of  the  individual  depositors,  and 
this  book,  by  the  rules  of  a  large  majority  of  the  Pittsburg  banks, 
the  directors  are  not  allowed  to  see.  This  is  a  rule  of  policy  on 
the  part  of  most  city  banks,  and  the  reason  for  it  is,  at  least,  plausi- 
ble, A  director,  largely  engaged  in  business,  may  have  a  number 
of  rivals  in  the  same  business  who  are  depositors  in  the  bank.  If 
he  is  permitted  to  examine  their  accounts  it  gives  him  an  advan- 
tage and  an  insight  into  a  rival's  affairs  that  few  business  men 
would  tolerate.  Hence,  it  is  a  question  with  many  banks  whether 
to  adopt  this  rule  or  lose  valuable  customers,  and  they  generally 
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prefer  the  former.  We  are  not  speaking  of  the  wisdom  of  the 
rule,  only  of  its  existence,  as  bearing  upon  the  question  of  the 
director's  negligence.  Are  they  to  be  held  to  be  guilty  of  gross 
negligence  in  not  examining  a  book,  which,  by  the  rules  of  their 
own  bank  and  of  four-fifths  of  the  other  banks  in  Pittsburg,  the 
directors  were  not  permitted  to  see? 

Nor  do  we  think  the  directors  were  bound  to  regard  the  state- 
ments submitted  to  them  as  false,  and  the  president,  cashier,  and 
clerks  as  thieves.  They  had  nothing  to  arouse  suspicion.  All  of 
these  gentlemen  stood  high;  they  were  the  trusted  agents  of  the 
corporation ;  paid  for  their  services,  and  regarded  in  the  com- 
munity in  which  they  lived  as  honest  men. 

Aside  from  this  the  directors  were  among  the  heaviest  stock- 
holders of  the  bank.  They  collectively  owned  a  large  proportion 
of  it.  And  so  thoroughly  were  they  deceived  by  the  president  as 
to  its  condition  that  when  the  first  stoppage  occurred  they  not  only 
believed  the  suspension  was  temporary,  but  they  showed  their 
faith  by  their  works,  and  upon  their  individual  credit  raised  the 
sum  of  $289,000  to  enable  it  to  resume.  They  did  not  desert  the 
ship  like  a  parcel  of  drowning  rats,  but  imperilled  their  private 
fortunes  in  an  effort  to  keep  it  afloat.  Under  such  circumstances 
it  would  be  an  act  of  gross  injustice  to  hold  them  liable  for  the 
frauds  of  others,  in  which  they  had  not  participated — of  which 
they  had  no  knowledge — and  which  have  only  been  brought  to 
light  with  the  aid  of  experts.  We  must  measure  this  transaction 
by  the  light  which  these  directors  had  at  the  time  the  transaction 
occurred.  It  would  be  unfair  to  judge  them  by  the  calcium  light 
which  has  been  turned  on  for  six  years,  and  which  has  enabled  us 
to  trace  at  last  the  sinuous  path  of  Riddle  and  his  confederates 
in  crime  and  the  means  by  which  this  bank  has  been  robbed  and 
plundered.  We  are  of  opinion  that  the  master  and  the  court  below 
were  right  in  their  conclusion,  and  the  decree  is  affirmed  upon  the 
appeal  of  the  assignee,  and  the  appeal  dismissed  at  his  costs. 


SHEA  V.  MABRY  ei  al 
In  the  Supreme  Court  of  Tennessee.  September  Term,  1878. 
[Reported  m  1  Lea  319.] 
Appe.^l  from  the  Chancery  Court  at  Knoxville.    Temple,  Ch. 
Baxter  &  Comick  for  complainant. 
Bronin,  Henderson,  Webb  &  Prosser  for  defendants. 
Ingehsoll,  Sp.  J.,  delivered  the  opinion  of  the  court. 
This  cause  was  before  this  court  in  1873  on  appeal  from  the 
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decree  of  the  chancellor  sustaining  the  demurrer  of  defendants 
and  dismissing  the  bill,  the  allegations  of  which  are  that  com- 
plainant is  a  judgment  creditor  of  the  Knoxville  &  Kentucky 
Railroad  Co.  for  labor  done  as  a  contractor  in  constructing  the 
road,  with  jt  ia.  returned  nulla  bona;  that  the  defendants  were 
the  board  of  directors  of  said  company,  Mabry  being  the  presi- 
dent, and  as  such  were  the  trustees  of  the  funds  loaned  and  paid 
to  said  road  for  the  purpose  of  its  construction  and  equipment, 
of  which  were  more  than  two  and  a  quarter  million  dollars  of 
State  bonds,  and  nearly  four  hundred  thousand  dollars  from 
other  sources;  that  this  was  enough  to  construct  and  equip  said 
road  and  leave  a  large  surplus ;  that  nearly  all  of  these  funds  had 
come  into  the  hands  of  defendants,  who  instead  of  faithfully  ap- 
plying them  all  for  the  purposes  of  the  trust,  had  misapplied 
some  of  them,  and  suffered  them  to  be  squandered,  embezzled, 
and  misappropriated,  particularly  that  the  president  had  expended 
some  $27,000  ostensibly  in  procuring  further  State  aid  for  the 
road,  but  really  in  bribing  and  corrupting,  and  attempting  to 
bribe  and  corrupt,  the  State  legislature ;  and  that  this  malversa- 
tion had  been  authorized  and  ratified  by  the  other  defendants, 
and  that  these  funds  should  have  been  used  to  pay  complainant's 
debt.  For  these  breaches  of  trust,  and  also  because  the  defend- 
ants had,  in  violation  of  the  charter  of  the  company,  exceeded  in 
their  contracts  the  amount  of  he  unexpended  capital  of  the  cor- 
poration, complainant  sought  to  hold  defendants  personally  liable 
for  his  said  judgment  against  the  company. 

Ten  grounds  of  demurrer  were  assigned  to  this  bill  by  defend- 
ants. One  of  them  was  allowed,  and  it  was  held  that  the  allega- 
tions were  insufficient  to  grant  relief  because  of  excess  of  con- 
tracts over  capital.  The  others  were  overruled,  and  it  was  held 
that  the  officers  and  agents  of  an  insolvent  corporation,  including 
State  directors,  are  liable  to  a  judgment  creditor  thereof  for 
losses  and  defalcations,  caused  either  by  their  fraud  or  their 
negligence ;  that  it  was  not  necessary  to  join  all  the  directors  of 
a  corporation  in  a  bill  for  this  purpose,  and  that  the  defendants 
could  not,  by  demurrer,  excuse  themselves  from  answering  the 
bill  because,  among  other  things,  it  charged  them  with  criminal 
acts. 

The  bill  waived  the  oath  of  defendants  to  their  answers.  The 
cause  was  remanded.  Hetskell's  executor  answered  separately, 
denying  all  knowledge  of  the  acts  alleged  and  charges  made  in 
the  bill  in  regard  to  his  testator.  Pearne  filed  an  answer  of  forty 
pages  under  oath,  denying  that  complainant  had  any  right  to 
call  upon  him  to  answer  chaises  so  highly  criminal  in  their  char- 
acter; but,  inasmuch  as  he  had  come  all  the  way  from  his  con- 
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sulate  in  Jamaica  to  defend  this  suit  and  vindicate  himself  against 
the  charges,  he  waives  his  right  and  gives  an  elaborate  account  of 
all  the  facts  known  to  him  in  relation  to  the  case,  admitting  most 
of  the  allegations,  but  denying  stoutly  and  earnestly  that  he  had 
any  knowledge  of  the  misapplication  of  corporate  funds,  or  ever 
authorized  or  ratified  the  same. 

The  other  defendants  file  a  joint  and  several  answer  of  three 
or  four  pages,  denying  every  material  allegation  from  the  in- 
corporation of  the  company  to  the  return  of  nvila  bona  on  com- 
plainant's execution,  thus  putting  complainant  to  proof,  as  fully 
as  does  the  defendant  the  State  by  the  plea  of  not  guilty  to  an 
indictment.' 

The  particular  charge  in  the  bill  relied  upon  to  hold  defend- 
ants liable  is,  that  they  had  used  $28,300  of  the  company's  monc)', 
either  in  an  attempt  to  procure  other  and  further  appropriations 
from  the  State,  or  had  permitted  the  president  to  use  the  same  for 
his  own  individual  purposes. 

This,  respondents  insist,  is  not  proven.  The  evidence  shows 
that  defendants  were  president  and  directors  as  charged,  and 
that  a  large  amount  of  money,  chiefly  from  the  proceeds  of  sales 
of  State  bonds,  came  into  their  hands ;  that  complainant's  judg- 
ment was  for  work  and  labor  done  in  the  construction  of  the  road; 
that  on  the  7th  of  November,  1867,  at  a  meeting  of  the  board  of 
directors,  Mabry,  the  incoming  president,  was  "  authorized  to 
take  such  steps  as  he  may  deem  best  to  attain  further  aid  from 
the  legislature  toward  the  completion  of  the  road,  and  that  he 
be  authorized  to  draw  upon  the  treasurer  for  the  funds  needed 
for  expenses."  On  the  i8th  of  November,  Mabry  accordingly  re- 
ceived from  the  treasurer  $3000,  and  in  December,  $2000. 

On  the  4th  of  November.  1868,  at  a  called  meeting,  the  follow- 
ing preamble  and  resolutions  were  unanimously  adopted : 

"  Owing  to  the  unfinished  conditions  of  the  Knoxville  &  Ken- 
tucky Railroad  and  the  inability  of  the  comj^ny  to  finish  said 
road  for  the  lack  of  funds,  be  it  therefore 

"  Resolved,  That  the  president  of  said  road  be  instructed  to 
associate  with  him  such  persons  as  he  may  select,  and  proceed 
to  Nashville  at  the  meeting  of  the  legislature  on  the  9th  inst..  and 
procure,  if  possible,  an  appropriation  from  the  State  sufficient  to 
complete  said  road  to  the  State  line ;  and  be  it  further 

"  Resolved,  That  he  be  allowed  to  use  of  the  company's  funds 
a  sufficient  amount  to  pay  all  necessary  expenses  in  procuring 
said  appropriation." 

Under  this  resolution  the  president  "associated  with  himself 
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certain  of  the  directors,  defendants,  and  proceeded  to  procure,  if 
possible,  an  appropriation,"  and  to  incur  "  all  necessary  ex- 
penses "  therein. 

What  expenses  were  in  his  judgment  necessary  to  compass  the 
possibility  of  an  appropriation,  and  in  what  way  money  was  ex- 
pended is  not  shown ;  but  the  Httle  proof  offered  as  to  the  acts  of 
the  president  and  his  associates  at  Nashville,  as  well  as  the  fol- 
lowing resolutions  and  remarks  of  the  directors,  persuade  us 
that  they  were  not  remiss  in  the  performance  of  this  commis- 
sion, nor  over-scrupulous  as  to  the  means  employed.  At  a  meet- 
ing of  the  board  on  the  27th  of  March  following.  Dr.  Pearne  of- 
fered a  preamble  and  resolutions,  which,  after  reciting  the  action 
of  the  board,  November  7,  1867,  and  November  4,  1868,  con- 
finued  thus: 

"  Whereas,  in  pursuance  of  the  several  actions  of  this  board, 
the  president  has  spent  several  months  at  Nashville  with  his  as- 
sociates, applying  to  the  legislature  for  aid  additional  to  the 
eight  hundred  bonds  heretofore  secured  by  him,  and  has  thereby 
incurred  considerable  expense  during  the  last  winter;  therefore 
be  it 

"  Resolved,  That  the  president,  Jos.  A.  Mabry,  Esq.,  is  hereby 
authorized  to  be  credited  by  the  treasurer  for  the  amount  he  has 
expended  under  the  foregoing  resolutions;  and  further 

"  Resolved,  That  the  board  of  directors  .  .  .  feeling  a  due 
sense  of  obligation,  do  hereby  tender  their  thanks  to  General 
Mabry  for  the  prompt  and  vigorous  manner  in  which  he  has  dis- 
charged the  duties  imposed  upon  him  by  the  board ;  and  further 
■'  Resolved,  That  whatever  responsibility  follows  his  action  in 
discharging  the  duties  assigned  him  by  the  board  attaches  alike 
to  each  and  every  director,  as  the  president  was  twice  unanimous- 
ly instructed  at  the  former  meetings  instanced." 

The  passage  of  the  resolutions  was  objected  to  by  some  of  the 
directors,  because  the  resolution  did  not  define  the  amount  or  in 
what  manner  the  expense  had  been  incurred,  or  whether  it  had 
been  legitimately  incurred  or  not.  It  was  not  an  itemized  bill, 
and  gave  an  opening  for  a  great  fraud  upon  the  company.  It  was 
also  suggested  by  a  director,  that  the  omission  to  state  the  amount 
was  probably  through  inadvertence,  and  that  the  author  would 
no  doubt  be  willing  to  correct  or  change  his  resolution.  To  this 
Dr.  Pearne  replied  that  the  amount  had  not  been  omitted  through 
inadvertence,  but  that  he  had  drawn  the  resolution  after  due  de- 
liberation and  with  the  greatest  care;  that  he  had  no  change  to 
make,  and  was  determined  that  it  should  pass  just  as  he  had  in- 
troduced it,  without  the  crossing  of  a  t  or  the  dotting  of  an  i.  He 
also  stated  that  it  would  be  impolitic  to  have  an  itemized  bill 
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passed  on  account  of  action  which  might  be  taken  by  the  l^sla- 
ture ;  that  lobbying  expenses  could  not  be  paid  in  an  itemized 
form  without  risk.  Captain  Bearden,  a  director,  stated  that 
should  the  details  of  the  expenditures  be  spread  before  the  meet- 
ing, inasmuch  as  persons  not  of  the  board  were  present  or  within 
hearing  distance,  these  details  would  obtain  a  publicity  which  he 
deemed  undesirable. 

After  much  discussion  the  resolution  passed  by  a  vote  of  thir- 
teen to  nine,  all  the  defendants  in  the  af!innative. 

The  amount  was  not  only  omitted  from  the  resolution,  but  was 
not  perhaps  openly  stated  in  the  meeting,  nor  was  the  account 
ever  offered  to  the  board  or  treasurer  in  an  itemized  form.  Some 
of  the  defendants  knew  the  amount  claimed  and  intended  to  be 
granted  in  the  resolution,  and  all  might  have  learned  at  the  time 
by  inquiry. 

President  Mabry,  in  pursuance  of  the  resolution,  ordered  the 
treasurer  to  credit  him  with  $28,300,  and  it  was  done.  This  is 
the  substance  of  the  proof  for  complainant. 

None  of  the  defendants  offer  any  proof  on  this  subject  nor  does 
any  of  them  testify  in  their  own  behalf,  save  Peame,  who  was 
one  of  the  associates  at  Nashville.  He  protests  that  in  his  votes 
he  acted  in  the  utmost  good  faith  to  all ;  that  he  exerted  himself 
at  Nashville  in  trying  to  induce  members  to  vote  for  an  appro- 
priation; that  he  never  knew  of  money  being  paid  to  legislators 
to  influence  their  votes ;  that  he  never  received  any  money  for  his 
efforts,  save  an  indefinite  hotel  bill,  which  he  reasons  was  only 
twenty  dollars,  because  he  does  not  think  it  could  have  been  any 
more.     He  further  says,  on  cross-examination : 

"  I  know  that  Mr,  Mabry  went  to  Nashville  several  times  in 
company  with  other  directors ;  that  he  was  there  a  long  time ;  that 
he  rendered  a  general  bill  to  the  directors  of  money  he  alleged 
he  expended  in  trying  to  procure  aid  for  the  company.  I  cannot 
tell  ...  to  whom  he  paid  money,  nor  in  what  amounts,  nor 
for  what  services.  ...  I  do  not  know.  I  did  not  know  at 
the  time.  I  did  not  then  believe,  nor  do  I  now  believe,  that  any 
part  of  the  money  alleged  to  have  been  expended  was  used  to 
corrupt  the  legislature  or  any  member  thereof.  Had  I  so  known 
or  believed,  I  would  not  have  voted  to  pay  Mr.  Mabry.  No  in- 
timation of  fraud  or  corruption  was  made  when  we  voted  to  pay 
Mr.  Mabry's  bill.  ...  I  resisted  the  itemized  bill  sought  for 
by  some  of  the  directors,  because  I  thought  it  was  intended  by 
Mr.  Sanford  and  others  as  a  reflection  upon  Mr.  Mabr)''s  honor 
and  honesty,  which  he  had  not  deserved." 

This  comprises  the  material  proof  in  the  cause  and  seems  to 
establish  the  following  state  of  facts : 
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E>efendants,  as  the  president  and  directors  of  the  company, 
had  under  their  control  as  trustees,  with  other  moneys,  the  sum 
of  $28,300,  the  money  of  the  company.  This  was  a  trust  fund 
committed  to  them  for  the  purpose  of  constructing  and  equip- 
ping the  road.  The  trust  fund  has  been  used  for  some  other  pur- 
pose than  the  construction  and  equipment  of  the  road — that  is,  the 
attempt  to  secure  further  legislative  aid — or  it  has  been  appropri- 
ated by  the  president  to  his  private  use.  The  defendants,  di- 
rectors, all  knew  or  might  have  known  how  much  the  president 
claimed  to  have  used  as  expenses  in  securing  additional  appro- 
priation. They  refused  to  call  upon  him  for  an  itemized  bill  of 
expenses  because  lobbying  expenses  could  not  safely  be  itemized, 
and  because  pulilicity  would  be  undesirable.  And  so  knowing,  or 
having  it  in  their  power  to  know,  that  the  sum  of  $28,300  vras 
claimed  by  the  president  in  bulk,  for  these  lobbying  expenses, 
they  gave  orders  for  it  to  be  placed  to  his  credit,  thus  ratifying  this 
use  of  the  fund,  and  indeed  expressly  assuming,  each  and  every 
one,  whatever  responsibility  follows  his  action. 

It  is  true  that  these  facts  are  not  as  clearly  proven  as  they 
might  be.  But  this  bill  calls  upon  defendants  as  trustees  to  ac- 
count for  trust  funds  in  their  hands.  They  refuse  to  answer, 
even  denying  the  receipt  of  the  funds  and  their  own  ofBcial  char- 
acter. Complainant  proves  these  over  their  denial,  and  also  that 
the  funds  were  used  for  some  other  purposes  than  those  of  the 
trust.  And  yet  they  are  silent,  when  they  might  speak,  save 
Peame,  whose  speech  profits  him  nothing.  And  so,  in  the  ab- 
sence of  all  countervailing  proof,  we  have  no  difficulty  in  declar- 
ing these  facts  established. 

What  consequence  follows?  Respondents  insist  in  argument, 
upon  their  good  faith,  in  defense,  and  plead  the  precedent  of  cus- 
tom established  by  other  corporations  of  using  trust  funds  for 
lobbying  purposes.  There  is  no  proof  in  the  record  of  such  cus- 
tom, nor  can  we  judicially  know  its  existence.  And  if  we  did 
know  it  from  proof  or  otherwise,  we  could  not  hesitate  to  de- 
clare such  use  of  money  granted  by  the  State  for  its  internal  im- 
provement a  glaring  misappropriation.  The  practice  of  lobbying 
it,  in  its  very  nature  demoralizing  and  corrupting,  and  it  seems  a 
strange  perversion  of  trust  funds  to  use  the  very  money  gener- 
ously granted  by  the  State  for  the  laudable  purpose  of  develop- 
ing its  resources,  in  unworthy  efforts  to  influence  her  legislature 
by  those  secret  and  insidious  means,  if  not  venal  and  corrupt  ap- 
pliances, which,  to  us,  the  term  lobbying  imports. 

Good  faith  will  not  protect  even  trustees  in  bad  acts.  And 
if  it  be  said  that  some  of  these  defendants  did  not  know  how 
the  money  was  used,  we  answer,  it  was  their  duty  to  know.  They 
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might  easily  have  known.  They  should  have  called  upon  the 
president  for  a  statement  in  detail  of  his  expenditures.  It  was 
his  duty  to  give  it,  and  theirs  to  demand  it,  and  their  failure  to  do 
so  is  culpable  negligence,  which  in  law  is  the  equivalent  of  fraud. 

And  so,  whether  these  trustees  acted  in  good  faith  or  not, 
whether  by  negligence  or  fraud  they  sanctioned  this  application 
of  trust  funds,  they  must,  as  they  resolved  they  would  do,  bear 
the  responsibility.  What  this  is,  the  law  has  made  clear.  Di- 
rectors are  not  mere  figureheads  of  a  corporation.  They  are 
trustees  for  the  company,  for  the  stockholders,  for  the  creditors, 
and  for  the  State.  They  must  not  only  use  good  faith,  but  also 
care,  attention  and  circumspection  in  the  affairs  of  the  corpora- 
tion, and  particularly  in  the  safe  keeping  and  disbursement  of 
funds  committed  to  their  custody  and  control.  They  must  see 
that  these  funds  are  appropriated  as  intended  to  the  purposes  of 
the  trust,  and  if  they  misappropriate  them  or  allow  others  to 
divert  them  from  these  purposes,  they  must  answer  for  it  to  their 
cestui  que  trust.  In  the  last  of  the  remarkable  Peame  resolu- 
tions, these  directors  builded  wiser  than  they  know.  Thocgh 
meant  for  bravado  it  was  really  law.  If  they  had  never  resolved 
to  take  the  responsibility,  the  law  would  have  cast  it  upon  them. 
Counsel  for  respondents  have  relied  upon  cases  cited  by  them, 
in  whicii  it  is  declared  that  "  directors  who  act  in  good  faith,  and 
with  reasonable  care  and  diligence,  but  nevertheless  fall  into  a 
mistake,  either  as  to  law  or  fact,  are  not  liable  for  the  conse- 
quences of  such  mistake."  We  have  neither  ignored  or  disre- 
garded this  principle.  On  the  contrary,  it  is  a  correct  expression 
of  the  doctrine  of  the  law  controlling  us  in  this  case,  for  con- 
versely they  will  be  held  liable  for  the  consequence  of  their  acts 
when  they  do  not  act  with  reasonable  care  and  diligence.  No 
prudent  man  would  have  done  with  his  money  as  these  di- 
rectors have  in  this  case.  Even  Dr.  Peame,  with  his  implicit 
trust  in  the  president,  would  surely  not  have  allowed  him  to  ex- 
pend $28,300  or  any  like  sum  of  his  individual  property  without 
givng  him  a  single  item  of  the  expense.  Men  do  not  thus  deal 
with  their  own,  and  trustees  cannot  thus  deal  with  trust  funds. 
They  must  exercise  reasonable  care  and  diligence,  not  less,  cer- 
tainly, than  they  would  in  their  own  affairs,  and  they  cannot,  as 
in  tiiem,  use  the  funds  at  pleasure  or  according  to  their  discre- 
tion in  any  way,  but  must  hold  them  sacred  for  the  purposes  of 
the  trust. 

These  wise  and  wholesome  doctrines  of  the  law  in  regard  to 
trusts  are  essential  to  their  existence.  They  inhere  in  their 
very  nature,  and  are  of  universal  application  in  all  such  cases. 

Complainant,  having  a  judgment  against  the  company  which 
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he  cannot  satisfy  at  law,  has  a  right  in  equity  to  subject  its  assets 
to  the  satisfaction  thereof;  and,  if  they  have  been  diverted  from 
trust  purposes  by  the  officers  and  trustees,  he  may  hold  them 
liable  for  the  malversation.  In  this  case  we  conclude  that  de- 
fendants have  misappropriated  of  the  company's  funds  more  than 
enough  to  satisfy  his  judgment,  and  must  therefore  be  held  indi- 
vidually liable  to  him  for  the  amount  thereof,  and  decree  will  be 
entered  accordingly  with  costs.' 


GEORGE  T.  VANCE  v.  PHCENIX  INSURANCE  CO.  *(  a/. 

In  the  Supreue  Court  of  Tennessee,   April  Term,   1880. 

[Reported  in  4  Lea  385.] 

Appeal  from  the  Chancery  Court  at  Memphis.     Morgan,  Ch. 

Humes  &  Poston  and  U.  W.  Miller  for  complainant, 

/.  M.  Gregory  for  defendants. 

Cooper,  J„  delivered  the  opinion  of  the  court. 

Bill  by  one  stockholder  of  the  Phoenix  Insurance  Co.,  upon  the 
refusal  of  the  company  to  bring  the  suit,  to  hold  the  directors  of 
ihe  company  during  the  years  1872-73  individually  liable  for  losses 
occasioned  by  their  neglect  to  take  an  official  bond  from  the  sec- 
retary of  the  company  in  accordance  with  the  by-laws  of  the 
corporation. 

The  chancellor,  on  final  hearing,  dismissed  the  bill,  and  the  com- 
plainant appealed. 

By  the  charter  of  the  Phoenix  Insurance  Co.,  sec.  31,  the  board 
of  directors  are  authorized  to  appoint  a  secretary  and  treasurer, 
or  such  other  officers  for  the  management  of  the  business  of  the 
company  as  may  be  deemed  necessary  by  said  board  of  directors, 
and  to  take  from  such  secretary  and  treasurer,  or  other  officers, 
such  bonds  and  securities  as  may  be  prescribed  by  said  board  of 
directors. 

The  company  organized  in  February,  1871,  and  adopted  by- 
laws. The  third  by-law  is :  "  At  the  first  regular  meeting  after 
the  election  of  directors  the  newly  elected  board  shall  elect  a  presi- 
dent, secretary,  and  assistant  secretary,  whose  term  of  office  shall 
be  for  twelve  months  or  until  their  successors  are  elected." 

The  tenth  by-law  is :  "  The  secretary  after  his  election  shall  give 
bond  with  satisfactory  security  to  the  board  of  directors  in  the 
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sum  of  thirty  thousand  dollars,  conditioned  for  the  faithful  dis- 
charge of  his  duties,  and  a  failure  to  give  such  bond  shall  caust 
a  forfeiture  of  his  office." 

Other  by-laws  give  the  secretary  "  special  care  and  control  ovei 
all  books,  papers,  and  other  documents  "  of  the  company ;  dired 
htm  to  make  regular  deposits  in  bank  of  the  money  of  the  companv 
and  authorize  the  money  to  be  drawn  out  only  on  his  check. 

In  February,  1871,  the  board  of  directors  appointed  B.  F.  Whitt 
secretary  of  the  company  and  took  from  him  a  bond,  with  satis- 
factory security,  in  the  penalty  of  thirty  thousand  dollars,  con- 
ditioned to  faithfully  perform  his  duty  as  such  secretary  and  in  all 
respects  properly  demean  himself  in  his  said  office.  White  was 
re-elected  secretary  in  February,  1872,  and  again  in  Februarj', 
1873,  but  gave  no  new  bond  on  either  occasion,  nor  did  the  board 
require  him  to  renew  his  bond.  In  1873  White  became  a  defaultei 
in  the  sum  of  $11,328.35,  and  also  issued  stock  without  authority, 
which  the  board  of  directors  re<leerned  at  an  expense  of  $3050. 

The  individual  defendants  were  stockholders  and  members  oi 
the  board  of  directors  during  the  years  1872-73.  They  received 
no  compensation  as  directors,  and  gave  to  the  business  of  the  com- 
pany their  personal  attention  and  such  attention,  it  is  agreed,  as 
men  of  ordinary  prudence  give  their  own  affairs.  "  They  were 
all,"  the  agreed  statement  of  facts  says,  "  good  and  efficient  busi- 
ness men,  several  of  them  heads  of  large  mercantile  and  manufac- 
turing establishments." 

The  defendants  supposed  that  the  bond  taken  from  White  ir 
1871  was  security  for  White's  acts  in  1872  and  1873,  and  so  long 
as  he  acted  as  secretary  of  the  company.  They  considered  ant: 
discussed  the  question  of  White's  bond,  and  their  conclusion  was 
that  it  covered  his  acts  for  the  whole  time  he  should  serve  th( 
company.  In  1872  and  1873  they  gave  the  business  of  said  insur- 
ance company  and  the  sufficiency  of  White's  bond  that  care  ant 
attention  which  prudent  men  give  their  own  affairs.  They  di( 
not,  however,  take  advice  of  counsel  as  to  the  sufficiency  of  thi 
bond  or  of  its  binding  force,  but  acted  on  their  own  judgment  ir 
regard  to  it  until  after  While's  defalcation  occurred. 

Directors  of  a  corporation  undoubtedly  occupy  a  fiduciary  rela^ 
tion  toward  the  stockholders,  and  are  bound  to  good  faith  anc 
reasonable  dihgence  in  the  performance  of  their  duties.  They  are 
consequently,  liable  for  losses  occasioned  by  their  positive  mis 
conduct  or  neglect  which  warrants  the  imputation  of  fraud,  or,  a; 
it  is  sometimes  vaguely  expressed,  shows  a  want  of  the  knowledgi 
necessary  for  the  discharge  of  their  functions  so  great  that  the} 
were  not  justified  in  assuming  the  office.  Where  they  are  inter' 
ested  in  the  stock  of  the  company  and  act  without  compensatioi 
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they  will,  at  die  utmost,  be  held  to  answer  for  ordinary  neglect — 
that  is,  for  the  omission  of  that  care  which  every  man  of  ordinary 
prudence  gives  to  his  own  affairs.  They  do  not  undertake  to  be 
infallible.  For  error,  therefore,  though  it  be  in  a  matter  of  law, 
they  are  not  in  general  liable.  In  fine,  they  are  required  to  show 
only  a  reasonable  capacity  for  the  position,  scrupulous  good  faith, 
and  the  exercise  of  their  best  judgment.  These  principles  are 
recognized  in  our  decisions.  Shea  v.  Knoxville  &  Kentucky  Rail- 
road Co.,  6  Bax.  277,  283;  Shea  v.  Mabry,  i  Lea,  319,  343,  In 
this  last  case  it  is  conceded  that  directors  who  act  in  good  faith 
and  with  reasonable  care  and  diligence,  but  nevertheless  fall  into 
a  mistake,  either  as  to  law  or  fact,  are  not  liable  for  the  conse- 
quences of  such  mistake.  To  the  same  effect  are  the  authorities 
elsewhere.  Turquand  v.  Marshall,  L.  R.,  4  Ch.  App.  386 ;  Godbold 
V.  Branch  Bank,  11  Ala.  191 ;  Spering's  Appeal,  71  Penn.  Stat. 
11;  Scott  V.  Depeyster,  i  Edw.  Ch.  513;  Hodges  v.  New  England 
Screw  Co.,  i  R.  I.  312;  S.  C,  3  R.  I.  9. 

The  act  complained  of  in  this  case  was  the  failure  to  take  from 
the  secretary  a  new  bond  upon  his  re-election  in  1872  and  again 
in  1873,  upon  the  supposition  that  the  bond  given  in  1871  did  not 
bind  the  sureties  beyond  the  re-election  at  the  end  of  the  first 
twelve  months.  It  has  been  held  that  the  failure  to  require  the 
secretary  of  a  corporation  to  give  a  bond  would  make  the  presi- 
dent, whose  duty  it  was  to  take  the  bond,  liable  for  the  defalcations 
of  the  secretary.  Pontchartrain  Railroad  Co.  v.  Paulding,  il  La. 
Rep.  41.  If  this  be  conceded  to  be  good  law,  as  perhaps  it  may, 
it  would  not  necessarily  fix  liability  on  the  defendants  in  the  pres- 
ent case,  for  the  by-law  only  requires  the  secretary  to  give  a  bond 
for  the  faithful  discharge  of  his  duties,  and  such  a  bond  was  taken. 
The  neglect  of  duty  was  in  not  requiring  a  new  bond  on  each 
re-election  of  the  same  person.  If  the  by-law  had  plainly  required 
a  new  bond  each  year,  or  if — the  language  of  the  by-law  admitting 
of  the  doubt — the  directors  had  come  to  the  conclusion  that  a  new 
bond  should  be  taken,  the  authority  would  have  been  in  point. 
So,  too,  if  the  directors  had  known  that,  as  matter  of  law,  the 
sureties  would  not  be  bound  beyond  the  year,  and  yet  neglected  to 
require  a  new  bond.  The  by-law  does  not,  however,  plainly  re- 
quire a  new  bond  each  year,  and  the  agreed  statement  of  facts 
concedes  that  the  defendants  "  considered  and  discussed  "  the 
question  of  the  bond  and  reached  the  conclusion  that  the  bond 
taken  "  covered  his  acts  for  the  whole  term  he  should  serve  the 
company." 

It  was,  at  most,  a  mistake  of  law  or  error  of  judgment,  for 
which,  without  more,  they  would  not  be  liable. 

There  is,  of  course,  no  pretense  for  charging  the  defendants 
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Upon  the  ground  of  a  want  of  knowledge  necessary  to  discharge 
their  functions  so  great  that  they  were  not  justified  in  assuming 
the  office,  for  it  is  conceded  that  they  were  "  good  and  efficieni 
business  men,  several  of  them  the  heads  of  large  mercantile  aniJ 
manufacturing  establishments."  Nor  can  they  be  charged  with 
neglect  of  duty,  it  being  agreed  that  they  gave  to  the  business  ol 
the  company  and  the  matter  of  the  secretary's  bond  "  that  care 
and  attention  which  prudent  men  give  their  own  affairs."  It  i: 
not  pretended  that  there  was  any  bad  faith. 

There  is,  therefore,  clearly  no  ground  for  holding  the  defend- 
ants liable,  unless  it  be  for  failing  to  take  legal  advice.  But  the 
very  fact  that  a  mistake  of  law  will  not  of  itself  create  iiabilily 
necessarily  implies  that  such  a  mistake  may  be  committed  without 
legal  advice.  Some  of  the  cases  do  hold  that  acting  under  legal 
advice  may  tend  to  protect  against  liability,  while  none  of  them 
decides  that  its  absence  ensures  liability.  Ordinarily,  the  advict 
of  counsel  will  not  protect  a  trustee.  Perry  on  Trusts,  sec.  92; 
Nor  shield  any  person  from  the  consequences  of  a  wrongful  01 
illegal  act.  Kendrick  v.  Cypert,  ro  Hum.  291.  The  true  rule  in 
this  class  of  cases  is  that  if  the  directors  feel  any  doubts  as  to  the 
law,  they  may  be  guilty  of  neglect  if  they  fail  to  seek  and  be 
guided  by  competent  legal  advice,  and  this  for  the  obvious  reason 
that  they  would  under  like  circumstances  seek  such  advice  in  the 
management  of  their  private  affairs. 

Affirm  the  chancellor's  decree,  with  costs. 


ALEXANDER    HODGES  v.   NEW  ENGLAND    SCREW 
COMPANY  et  al. 

In  the  Supreme  Court  of  Rhode  Island,  September  Term, 
1850. 

[Reported  in  i  Rhode  Island  Reports  313.] 

B.  R.  Curtis,  Cossens  and  Bradley  for  the  plaintiff. 

Ames  and  lenckes  for  the  defendants. 

Greene,  C.  J.^  There  are  some  questions  raised  in  the  present 
suit,  which  we  find  no  difficulty  in  deciding. 

We  think  the  directors  of  the  Screw  Company  are  liable  in 
;  equity,  as  trustees,  for  a  fraudulent  breach  of  trust.  The  juris- 
diction of  a  court  of  equity  over  such  a  case  was  affirmed  by 
Lord  Hardwicke  in  the  case  of  The  Charitable  Corporation  v.  Sut- 

'  The  statement  of  facts  has  been  omitted.  A  portion  of  the  opinion 
containing  a  discussion  of  cases  has  been  omitted. — En. 
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ton  and  others,  2  Atkins,  404,  in  1742,  and  has  been  exercised 
both  in  England  and  in  this  country  ever  since.  In  the  case  of 
the  Attorney-General  v.  Utica  Insurance  Company,  2  Johns.  Ch. 
Rep.  359,  Chancellor  Kent  recognizes  the  jurisdiction  as  well 
settled.  In  Robinson  el  al.  v.  Smith  et  al.,  3  Paige,  222,  and  in 
Cunningham  v.  Pell  el  al.,  5  Paige,  607,  the  same  doctrine  is  af- 
firmed and  acted  on.  So  also  by  Vice-Chancellor  McCoun,  in 
\'erplanck  v.  Mercantile  Insurance  Company,  i  Edwards,  84. 
The  cases  on  this  point  are  so  numerous, that  we  deem  any  further 
reference  unnecessary. 

The  primary  party,  to  sue  for  such  fraudulent  breach  of  trust, 
is  the  corporation;  because  the  corporation  is  the  party  injured. 
Robmson  et  al.  v.  Smith  et  al.,  3  Paige,  222.  But  if  the  corpora- 
tion refuse  to  sue,  the  stockholders  may  sue  in  their  individual 
names.  So  if  the  corporation  be  under  the  control  of  the  guilty 
directors,  the  stockholders  may  sue.  3  Paige,  222 ;  Ang,  &  Ames 
on  Corp.,  304r305- 

In  the  present  case,  the  defendants,  who  are  charged  with  the 
fraudulent  breach  of  trust,  are  the  directors  of  the  corporation, 
and  control  its  action.  We  think,  therefore,  that  the  present  bill, 
so  far  as  it  seeks  a  remedy  against  directors,  comes  within  the 
settled  jurisdiction  of  the  court,  and  that  the  plaintiff,  under  the 
circumstances,  is  the  proper  party  to  sue. 

The  main  question  in  the  case  remains  to  be  considered.  Has 
the  plaintiff  proved  the  charges  in  his  bill? 

The  bill  sets  forth  in  detail  charges  of  gross  fraud  and  breach  of 
trust  by  the  directors,  and  a  violation  of  the  charter  by  the  Screw 
Company;  and,  if  these  charges  are  true,  the  defendants  are  justly 
answerable  to  this  court  for  all  the  damages  which  the  plaintiff 
has  sustained. 

In  considering  this  part  of  the  case,  two  questions  arise.  First, 
did  the  directors  commit  the  acts  complained  of,  and,  if  they  did, 
were  these  acts  done  with  the  fradulent  design  charged?  Let  us 
examine  the  facts. 

In  1845,  the  Screw  Company  were  desirous  of  enlarging  their 
business,  and  obtained  an  amendment  of  their  charter,  under 
which  they  erected  a  rolling  mill,  and  carried  on  the  business  of 
rolling  iron ;  and,  afterwards,  finding  this  unprofitable,  went  into 
the  business  of  making  railroad  iron,  and  carried  on  that  business 
until  it  ceased  to  be  profitable,  which  was  in  the  latter  part  of  the 
year  1847.    The  business  was  then  suspended. 

The  rolling  mill  establishment  was  then  without  employment. 
It  had  cost  $155,000,  and  was  discredited  in  the  market  by  the 
unprofitable  business  which  had  been  carried  on  there.  In  erect- 
ing the  rolling  mill  establishment,  and  in  carrying  on  the  business 
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there,  the  Screw  Company  had  incurred  a  heavy  debt  Under 
these  circumstances,  the  directors  of  the  Screw  Company  formed 
the  plan  of  purchasing  the  nail  machine  and  patent  for  making 
wrought  nails,  and  of  forming  a  new  company,  who  were  to  be- 
come the  purchasers  of  the  rolling  mill  and  works,  and  patent 
and  nail  machine,  and  to  carry  on  the  business  of  making  wrought 
■  nails.  The  Screw  Company  were  to  sell  their  nail  machine  and 
patent,  and  rolling  mill,  to  the  new  company  at  cost,  being 
$182,000,  and  to  receive  $82,000  in  money,  and  the  balance,  be- 
ing $100,000,  in  the  stock  of  the  new  company.  The  whole  capi- 
tal of  the  new  company  was  to  be  $300,000,  to  be  divided  into  six 
hundred  shares  of  five  hundred  dollars  each,  of  which  the  Screw 
Company  were  to  take  two  hundred  shares,  provided  two  hun- 
dred shares  were  taken  by  others,  and  the  company  organized  in 
three  months. 

One  great  object  of  the  directors,  in  making  this  arrangement, 
was  to  effect  a  sale  of  their  rolling  mill  upon  advantageous  terms, 
and  to  realize  from  the  sale,  in  order  partially,  at  least,  to  relieve 
themselves  from  debt. 

Another  object  was  the  anticipated  profits  of  the  new  business. 

The  immediate  effect  of  the  arrangement  was,  that  the  Screw 
Company  received  $82,000  in  cash  for  their  rolling  mill  and  nail 
machine  and  patent,  and  still  retained,  as  a  stockholder  in  the  Iron 
Company,  one-third  of  the  same  property,  the  other  subscribers 
to  the  Iron  Company  putting  their  money  against  the  rolling  mill 
of  the  Screw  Company,  at  cost. 

The  plaintiff,  although  he  objected  to  the  purchase  of  the  nail 
patent  and  machine,  in  the  first  instance,  yet  afterwards  acquiesced 
in  and  approved  of  the  measure.  And  the  evidence  shows  the  di- 
rectors had  strong  reasons  to  believe  the  purchase  an  advanta- 
geous one.  Neither  did  the  plaintiff  object  to  the  new  company 
and  to  the  taking  stock  therein  by  the  Screw  Company,  but  he 
wished  the  stock,  when  taken  by  the  Screw  Company,  to  be  di- 
vided among  the  stockholders,  and  he  was  not  willing  that  the 
stock  should  be  taken,  except  upon  these  terms. 

This  conduct  of  the  plaintiff  shows  he  considered  the  plan  of 
the  directors  a  judicious  one,  and  for  the  interest  of  the  Screw 
Company,  for  whether  the  stock  were  held  by  the  Screw  Com- 
pany, as  such,  or  by  the  stockholders  of  that  company  individu- 
ally, the  business  and  profits  of  the  Iron  Company  would  be  the 

The  answer  states,  the  result  of  the  formation  of  the  Iron  Com- 
pany and  the  sale  of  the  rolling  mill  has  been  to  diminish  the  lia- 
bilities of  the  Screw  Company  to  the  amount  of  $15,000  below 
what  they  would  otherwise  have  been. 


SKC.  IV.]  HODGES  V.  NEW  ENG.  SCREW  CO.  it  al.  \<fi\ 

Viewing  the  plan  of  the  directors,  therefore,  as  a  mere  business 
arrangement,  and  aside  from  the  question  of  power  under  the 
charter,  we  think  it^was  judicious,  and  for  the  interest  of  the 
Screw  Company.  Certainly,  we  cannot  say  they  acted  without 
ordinary  care  and  discretion,  and,  least  of  all,  that  they  had  in 
view  the  fratiduleiit  design  of  reducing  the  value  of  the  plaintiff's 
stock  in  the  Screw  Company,  in  order  to  purchase  it  at  their 
own  price.  And  we  are  the  more  confirmed  in  this  conclusion, 
when  we  recollect  that  the  directors  owned  a  large  majority  of 
the  capital  stock  of  the  Screw  Company,  and  could  not  reduce 
the  plaintiff's  stock,  without  at  the  same  time,  and  in  the  same 
proportion,  reducing  the  value  of  their  own. 

The  reason  given  by  the  directors  for  not  dividing  the  stock  in 
the  Iron  Company  among  the  stockholders  of  the  Screw  Com- 
pany, in  conformity  to  the  wishes  of  the  plaintiff  is,  that  the 
Screw  Company  had  incurred  a  heavy  debt  by  the  erection  of  a 
rolling  mill  and  the  business  carried  on  there,  and  they  thought 
the  consideration  received  for  the  sale  ought  to  be  held  for  the 
payment  of  that  debt. 

We  do  not  see  anything  unreasonable  or  improvident  in  this — 
certainly  nothing  to  sustain  the  charge  of  fraud,  imputed  in  the 
plaintiff's  bill.  It  does  not  appear  that  the  directors  sought  or 
secured  to  themselves  any  benefit  or  advantage,  which  was  not 
common   to  all  the  other  stockholders  in  the  Screw  Company. 

The  bill  charges  the  defendants  with  lending  the  endorsements 
of  the  Screw  Company  to  the  Iron  Company.  The  answer  gives 
the  following  account  of  this  matter:  "That  the  Iron  Company 
have  not  been  able  to  complete  and  put  in  operation  their  ma- 
chinery and  works  as  soon  as  they  expected ;  that  in  anticipation 
of  having  their  works  in  operation  at  an  earlier  period,  the  Iron 
Company  purchased  a  stock  of  coal  and  iron,  proportioned  to  the 
full  capacity  (A  their  works,  and  owing  to  the  delay  in  getting 
them  in  operation,  the  notes  given  for  the  same  became  due  be- 
fore the  stock  could  be  manufactured  and  put  in  market ;  that  in 
order  to  meet  the  accruing  liabilities,  the  Iron  Company  were 
obliged  to  borrow  money  from  the  banks,  and,  as  the  rules  of  the 
banks  require  an  endorser,  the  Iron  Company  applied  to  the 
Screw  Company  and  to  the  other  stockholders  to  endorse  their 
paper  for  the  above  purpose.  This  endorsement  of  the  paper 
of  the  Iron  Company  by  the  Screw  Company  was  considered  by 
the  directors  as  for  the  interest  of  the  Screw  Company,  that  com- 
pany owning  so  large  an  amount  of  the  stock  in  the  Iron  Com- 
pany, and  being  so  largely  interested  in  the  success  of  its  business. 

The  directors  were  individually  liable  upon  the  endorsements, 
as  stockholders  in  the  Screw  Company,  and  to  a  much  larger 
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amount  -than  the  plaintiff.  The  other  stockholders  in  the  Iron 
Company  took  the  same  view  of  their  interest  in  this  particular, 
and  endorsed  the  paper  of  the  Iron  Company  to  an  amount  cor- 
responding to  their  interest  in  the  stock. 

If  the  stock  taken  by  the  Screw  Company  had  been  divided 
among  the  stockholders,  we  may  fairly  presume  they  would,  in- 
dividually, have  endorsed  the  paper  which  has  now  been  en- 
dorsed by  the  Screw  Company. 

In  relation  to  these  endorsements,  we  may  say  as  we  have  said 
of  the  notes  of  the  Screw  Company,  that  it  is  not  a  question  oi 
power,  but  of  goodjaith  and  sound  discretion  on  the  part  of  the 
directors.  Wetliink  the  directors  have  acted  in  this  matter  in 
good  faith  and  with  sound  discretion. 

Another  question  remains  to  be  considered,  and  that  is,  are  the 
directors  personally  liable  fcM-  taking  stock  in  the  Iron  Company, 
not  upon  the  ground  of  any  fraudin  f^act,  on  their  part,  but  upon 
the  ground  that  they  violated  the  charter  of  the  Screw  Company 
in  so  doing?  In  the  view  we  take  of  the  facts  upon  this  part  of 
the  case,  it  is  not  necessary  for  us  definitely  to  decide  whether 
the  act  under  the  circumstances  was  a  violation  of  the  charter  of 
the  Screw  Company;  for,  although  the  charter  may  have  been 
violated,  still  we  do  not  think  the  directors  ought  to  be  person- 
ally responsible  under  the  circumstances.  We  prefer  to  decide  so 
important  a  question,  upon  a  proceeding  against  the  corporation, 
when  that  is  the  question  directly  put  in  issue.  In  considering  the 
I  question  of  the  personal  responsibility  of  the  directors,  therefore, 
we  shall  assume  that  they  violated  the  charter  of  the  Screw  Com- 
lany.  The  question  then  will  be,  was  such  violation  the  result  of 
mistake,  as  to  their  powers,  and  if  so,  did  they  fall  into  this  mistake 
from  want  of  proper  care,  such  care  as  a  man  erf  ordinary  pru- 
dence practices  in  his  own  affairs.)  For,  if  the  mistake  be  such  as 
with  proper  care  might  have  been  avoided,  they  ought  to  be  liable. 
If,  on  the  other  hand,  the  mistake  be  such  as  the  directors  mighi 
well  make,  notwithstanding  the  exercise  of  proper  care,  and  if 
they  acted  in  good  faith  and  for  the  benefS  of  ihe^crew  Com- 
pany, they  ought  not  to  be  liable. 

■  It  was  contended  by  the  counsel  for  the  plaintiff  that  the 
ground  of  innocent  mistake  could  not  avail  the  defendants,  be- 
cause they  had  not  set  it  up  in  their  answer.  But  the  answer 
does  allege  that  the  directors,  in  all  they  have  done  in  managing 
the  affairs  of  the  Screw  Company,  have  acted  in  good  faith  and  to 
the  best  of  their  ability,  skill,  and  discretion,  for  the  profit  and 
benefit  of  that  Company.  This  necessarily  excludes  the  idea  of 
a  wilful  violation  of  charter,  for  it  is  impossible  that  these  defend- 
ants could  have  truly  and  honestly  sworn  they  had  acted  in  good 
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faith  towards  the  Screw  Company  in  a  matter  in  which  they  Had 
knowingly  and  wilfully  violated  their  charter.  It  is  worthy  of  ob- 
servation, too,  in  this  connection,  that  the  bill  nowhere  charges 
that  the  directors  knew  the  act  complained  of  was  a  violation  of 
their  charter.  It  charges  that  the  act  was  done  with  the  design 
10  defraud  the  plaintiff,  and  that  it  was  a  violation  of  the  charter 
of  the  Screw  Company;  and  to  this  charge  the  answer  is  respon- 
sive. 

Let  us  look  at  the  circumstances  under  which  the  directors 
subscribed  for  this  stock. 

At  the  time  of  the  transaction,  no  case  in  which  this  question 
of  authority  was  decided  or  considered  had  occurred,  either  in 
England  or  this  country.  The  law  on  the  subject  cannot  be  con- 
sidered as  known  and  settled. 

There  are  large  classes  of  corporations  in  Rhode  Island  and  the 
other  States  which  may  and  do  rightfully  invest  their  capital  in 
the  stock  of  other  corporations;  such,  for  instance,  as  religious 
and  charitable  corporations,  and  corporations  for  literary  and 
scientific  purposes.  So  insurance  companies  may  rightfully  in- 
vest their  capital  in  the  stock  of  other  corporations,  such  as  banks 
and  railroads,  and  the  like.  Nor  have  we  any  doubt  that  the 
Screw  Company  might  have  rightfully  taken  this  stock  in  the 
Iron  CtMnpany,  in  payment  for  their  rolling  mill,  if  it  had  been 
taken  with  a  view  to  sell  again  and  not  permanen<tly  to  hold  it 
Again,  it  is  to  be  observed,  the  directors  were  not  investing  the 
dividends  of  the  Screw  Company  in  the  stock  of  the  Iron  Com- 
pany. They  had  on  hand  an  unsalable  rolling  mill,  and  they 
owed  a  heavy  debt  for  tt,  and  one  great  object  in  taking  the  stock 
in  the  Iron  Company  was  to  realize  for  the  rolling  mill  and  in 
part  pay  thereby  the  debt. 

The  business,  too,  of  the  Iron^Company  was  of  a  kindred  na- 
ture with  that  carried  on  by  the  Screw  Company;  and,  so  far  as 
the  manufacture  of  rods  was  concerned,  intimately  connected  with 
the  business  of  the  Screw  Company. 

It  was  like  the  case  of  a  corporation  for  printing  calicoes  taking 
stock  in  the  corporation  which  manufactured  and  supplied  the 
print  cloths.  It  deserves,  also,  to  be  remarked  in  this  connection, 
that  this  question  of  power  never  seems  to  have  been  raised  by 
the  directors  or  the  stockholders  in  either  company,  or,  by  the 
plaintiff  himself,  until  the  present  bill  was  filed.  Under  these  cir- 
cumstances, and  giving  proper  weight  to  the  answers  of  the  de-t 
fendants,  we  feel  bound  to  say,  that  in  subscribing  for  this  stock| 
they  have  acted  in  good  faith  and  with  as  much  care  and  discre-1 
tion  as  a  man  of  ordinary  prudence  exercises  about  his  own 
affairs,  and  that,  if  they  have  fallen  into  a  mistake  in  regard  to 
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their  powers,  it  was  an  innocent  mistake,  for  which  they  ought 
not  to  be  held  answerable.  We  have  in  Rhode  Island  a  large 
number  of  corporations,  whose  affairs  are  managed  by  directors 
who  are  generally  large  stockholders  and  act  without  compensa- 
tion. If  the  innocent  mistakes  of  these  gentlemen,  in  cases  where 
^he  law  was  unsettled  or  unknown,  is  to  subject  them  for  dam- 
('ages,  great  injustice  would  be  done.  The  law  requires  of  them 
care  and  discretion,  such  as  a  man  of  ordinary  prudence  exercises 
in  his  own  affairs;  and  if  they  practice  this,  and  nevertheless  make 
V  a  mistake,  the  law  does  not  hold  them  answerable. 

The  plaintiff's  counsel  have  referred  to  the  amendment  of  the 
Screw  Company's  charter  of  October,  1845,  *s  showing  that  the 
directors  must  have  known  they  had  no  power  to  take  stock  in 
the  Iron  Company.  There  were  two  objects  obtained  by  that 
amendment  which  could  not  be  obtained  without  it ;  one  was  the 
right  to  increase  the  capital  stock  to  $300,000,  and  the  other  was 
the  right  to  carry  on  the  business  of  manufacturing  and  rolling 
iron,  under  the  name  of  the  New  England  Iron  Company,  The 
original  charter  was  for  manufacturing  purposes,  which  we  think 
clearly  includes  the  power  to  manufacture  and  roll  iron,  but  it 
must  be  done  as  the  original  charter  stood,  under  the  name  of  the 
Screw  Company.  The  amendment,  in  effect,  authorized  them  to 
adopt  a  new  name;  but  it  did  not  confer  any  additional  authority 
to  manufacture  and  roll  iron. 

Neither  do  we  feel  ourselves  justified  in  drawing  any  inference 
unfavorable  to  the  defendants,  from  the  fact  that  the  Screw  Com- 
pany do  not  appear  among  the  petitioners  for  the  charter  of  the 
Iron  Company. 

If  the  bill  had  stopped  with  the  prayer  for  relief  against  the 
directors  individually,  there  would  have  remained  nothing  more 
for  us  to  consider  in  deciding  the  case.  But  it  goes  further  and 
,  prays  for  a  dissolution  of  the  union  between  the  two  companies, 
upon  the  ground  that  this  union  was  a  violation  of  the  charter 
()f  the  Screw  Company.  The  bill  does  not  pray  for  any  specific 
riiode  of  relief  in  this  particular,  but  the  counsel  for  the  plaintiff 
contended  that  the  proper  mode  of  relief  was  to  order  a  sale  of 
the  stock  fo  the  Screw  Company,  by  a  master  of  this  court,  and 
we  will  consider  the  case  as  if  such  specific  relief  had  been  prayed 
tor. 

The  ground  of  the  relief  here  prayed  for  is,  that  the  corporation 
have  violated  their  charter  and  the  decree  is  asked  for  against 
them  upon  the  ground  of  such  violation. 

The  counsel  for  the  defendants  contend  that  this  court  have 
no  power  to  try  any  such  question  or  to  administer,  any  such 
relief. 
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In  considering  this  question,  it  is  important  to  take  an  accurate 
view  of  the  facts. 

It  is  not  a  case  where  the  majority  of  the  stocitholders  have 
fraudulently  violated  the  charter,  for  their  personal  advantage 
to  the  injury  of  the  minority,  nor  is  it  a  case  of  a  wilful  violation 
of  the  charter.  The  majority  acted  in  good  faith,  and  under  the 
belief  that  the  charter  authorized  what  has  been  done. 

The  question  then  is,  whether  in  such  a  case  this  court  has 
power,  in  a  suit  by  a  minority  of  the  stockholders,  to  decree 
against  the  Screw  Company  a  sale  of  their  stock  in  the  Iron  Com- 
pany, upon  the  ground  that  the  Screw  Company  had  exceeded 
their  corporate  powers  in  taking  this  stock?  If  so,  under  what 
head  of  equity  jurisdiction  does  such  a  case  fall? 

The  corporation  are  not  the  trustees  of  the  stockholders,  so  far 
as  the  corporate  property  is  concerned.  A  corporation  may  be- 
come a  trustee,  as  an  individual  may,  and,  as  such,  would  be  sub- 
ject to  the  ordinary  jurisdiction  of  the  court,  in  relation  to  the 
trust  property.  But  the  relation  of  corporation  and  stockholders  \ 
does  not  imply  a  trust  in  the  corporation.  ' 

It  is  true,  the  English  Court  of  Chancery  have  exercised  a  con- 
trol over  charitable  corporations  in  respect  to  breaches  of  trust, 
but  the  jurisdiction  has  been  cautiously  limited  to  corporations 
of  that  character.  Such  was  the  Attorney-General  v.  Foundling 
Hospital,  4  Bro.  165;  2  Vesey,  Jr.,  42.  Such  corporations  are 
clearly  trustees  in  respect  to  the  charitable  fund,  for  those  who 
are  entitled  to  the  benefit  of  the  charity. 

But,  in  respect  to  a  mere  trading  corporation,  like  the  Screw 
Company,  we  do  not  find  any  precedent,  either  in  England  or  this 
country,  for  considering  the  corporate  body  as  the  trustees  of  the 
stockholders,  and,  as  such,  subject  to  the  general  jurisdiction  of 
a  court  of  chancery,  at  the  suit  of  a  stockholder. 

In  the  present  case,  we  are  called  upon  to  assume  a  jurisdic- 
tion heretofore  unknoivn  to  the  law. 

We  readily  agree,  the  law  is  progressive  and  expansive,  adapt- 
ing itself  to  the  new  relations  and  interests  which  are  constantly 
springing  up  in  the  progress  of  society.  But  this  progress  must 
be  by  analogy  to  what  is  already  settled,  especially  with  refer- 
ence to  jurisdiction,  which  is  not  to  be  extended  to  new  cases, 
unless  they  bear  some  analogy  to  what  is  already  established. 

Thus,  when  Lord  Hardwicke  first  entertained  a  bill  by  a  corpo- 
ration against  directors,  he  referred  the  authority  of  the  court  to 
the  well-known  head  of  equity  jurisdiction  over  trustees,  con- 
sidering the  directors  in  the  light  of  trustees,  and  in  that  capacity 
answerable  to  the  court  for  a  breach  of  trust. 

Besides,  corporations  like  the  Screw  Company  and  Iron  Com- 
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pany  are  not  of  recent  origin.  They  have  existed  to  a  limited 
extent  in  England  for  centuries,  and  to  a  great  extent  in  this 
country  for  more  than  half  a  century.  And  yet  no  jurisdictior 
like  this  has  ever  been  exercised  in  this  country,  and  none  ir 
England,  unless  the  recent  case  decided  at  the  Rolls  may  b< 
considered  an  authority  in  favor  of  the  jurisdiction. 

This  power  over  corporations,  not  being  vested  in  this  coun 
by  law,  we  think  it  far  better  and  safer  that  the  General  Assembl) 
should  confer  it,  if  it  be  thought  for  the  public  good,  rather  than 
that  we  should  assume  it. 


THE    CITIZENS    BUILDING,    LOAN    AND    SAVINGS 

ASSOCIATION  OF  PLAINFIELD  v.  WILLIAM 

McD.  CORIELL  et  al. 

In  the  Court  of  Chancesy  of  New  Jersey.  October  Teric, 
1881. 

[Reported  in  34  New  Jersey  Equity  Reports  383] 

Bill  for  relief.    On  final  hearing  on  pleadings  and  proofs. 

/.  /.  Bergen  and  H.  M.  Gaston  for  complainants. 

/.  Henry  Stone  and  E.  iV.  Runyon  for  defendants. 

The  Chancellor.'  The  bill  is  filed  by  the  Citizens  Buildii^, 
Loan  and  Savings  Association  of  Plainfield,  a  corporation  created 
under  the  act  "to  encourage  the  establishment  of  mutual  loan  and 
building  associations,"  against  nine  persons  and  the  executors  ol 
another,  to  establish  and  enforce  the  liability  of  the  defendants  tc 
indemnify  the  complainant  for  alleged  breaches  of  trust  of  thf 
nine  and  the  decedent  while  acting  as  directors  of  the  complainant 
for  the  years  1874-77.  In  1878  they  resigned  and  ceased  tt 
be  directors.  The  specific  charges  of  the  bill  are  that  the  di- 
rectors invested  the  moneys  of  the  assodatton  on  insufficient  se- 
curities in  eight  instances,  whereby  loss  has  been  sustained  by  it 
and  that  they  neglected,  in  one  instance,  to  foreclose  a  mortgagi 
when  they  should  have  done  it,  by  which  neglect,  it  is  alleged 
the  association  has  sustained  a  loss  through  the  depreciation  0 
the  property.  Of  the  investments  complained  of,  four  were  01 
loans  to  Israel  D.  Ten  Eyck,  John  Schorb,  Randolph  Dunhan! 
and  Fanny  N.  Moore,  respectively,  upon  the  bonds  of  the  borrow- 
ers, secured  by  mortgage  of  real  property  in  the  city  of  Plainfield, 
and  the  assignment  of  stock  of  the  association  owned  by  then 

'  The  opinion  is  given  in  part  only.— Ed. 
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respectively,  as  collateral  security ;  another  was  on  loan  -to  Patrick 
Agney,  upon  his  bond,  secured  by  mortgage  of  real  property  in 
that  city,  and  the  other  three  were  on  loans  to  Martin  Giles, 
David  W.  Rogers  and  W.  L.  Titsworth,  respectively,  upon  bond 
and  the  assignment  of  stock  in  the  association,  and  not  secured  by 
mortgage  of  real  property.  The  first-mentioned  four  mortgages 
were  in  form  such  as  is  usual  in  such  associations  on  loans  to 
stockholders,  and  the  Agney  mortgage  was  of  the  ordinary  sort, 
not  payable  as  the  others  were,  in  monthly  payments,  but  at  a 
fixed  time,  with  interest.  The  complaint  in  regard  to  the  loan  to 
Ten  Eyck  is  that,  in  1874,  the  directors  lent  to  him  $3800,  on 
property  on  which  there  were  already  three  mortgages,  two  for 
$5000  each  and  one  held  by  the  association  for  $1000— $11,000 
altogether — although,  as  the  bill  alleges,  in  1873  they  had  refused 
to  lend  $1000  on  the  property,  on  the  ground  that  the  security 
ifas  not  satisfactory.  An(l  the  complainants  further  complain,  in 
regard  to  this  transaction,  that  in  December,  1877,  the  directors 
accepted  a  deed  for  the  property  to  the  association,  by  which  it 
assumed  the  payment  of  all  the  encumbrances ;  and  the  bill  alleges 
that  the  property  will  not,  at  a  public  sale,  realize  to  the  associa- 
tion more  than  enough  to  satisfy  the  encumbrances,  other  than 
the  $3800,  and  that  that  sum  is  therefore  lost  to  the  association. 
As  to  the  loan  to  Schwb,  the  complaint  is  that,  in  October,  1874, 
the  directors  lent  to  him  $1600,  and  in  November,  1875,  $1000, 
taking  for  security  eighth  and  ninth  mortgages  upon  his  property, 
on  which  there  were  already  mortgage  encumbrances  to  the 
amount  of  $15,100,  while  the  property  was  not  then  worth  more 
than  $15,000;  so  that  the  association  met  a  loss  in  the  transaction, 
allowing  for  the  value  of  the  stock  assigned  as  collateral  security, 
to  the  amount  of  over  $1500.  As'  to  the  loan  to  Randolph  Dun- 
ham, the  bill  states  thaf  the  directors,  in  1874,  cancelled  a  first 
mortgage  of  $2000,  which  the  association  held  on  his  property, 
accepting,  in  lieu  thereof,  a  fourth  mortgage  for  the  same  sum, 
on  other  property  of  his,  already  encumbered  for  $8000,  whereby 
the  association,  allowing  for  the  value  ot  stock  held  as  collateral 
security,  lost  about  $1300;  and  it  further  states  that,  at  the  time 
of  the  exchange,  Dunham  was  seven  months  in  arrears  in  his 
payments  of  instalments  on  his  stock.  The  complaint  with  refer- 
ence to  the  loan  to  Fanny  N.  Moore  is,  that  the  directors  lent 
?Sooo  to  her,  on  second  mortgage  of  her  property,  already  en- 
cumbered to  the  amount  of  $2500;  that  she  was  then  in  arrears 
in  her  payments  on  her  stock;  that  the  property  was  not  worth 
over  $5000  and  that  the  first  mortgage  has  been  foreclosed  and 
the  property  sold,  and  the  association  has  lost  about  $3000  of  the 
loan.    As  to  the  loan  to  Agney,  it  is  alleged  that  it  was  made  in 
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1876,  and  was  of  the  sum  of  $250,  and  on  second  mortgage  of  liii 
property,  on  which  the  association  had  already  a  mortgage  ol 
$1000;  that  through  the  neglect  of  the  directors  in  seeing  to  il 
that  there  were  no  encumbrances  by  way  of  mechanics'  lien,  or 
the  property,  when  the  $1000  loan  was  made,  the  loan  of  $250 
was  rendered  necessary  to  pay  a  claim  for  which  such  a  lien  ex- 
isted, and  that  the  property  is  not  worth  more  than  the  amouni 
of  the  first  mortgage,  and  therefore  the  association  will  lose  $250 
by  the  transaction.  The  bill  states  that  the  loan  to  Giles,  who  was 
one  of  the  directors,  was  $600,  and  was  made  in  1874,  on  hi; 
personal  bond,  with  no  mortgage  security;  that  he  was  then  ii 
arrears  upon  his  stock,  and  that  the  $600  are  lost.  It  states  that 
the  loan  to  Rogers,  which  was  of  $1000,  and  made  in  1874,  was 
made  on  the  like  security  (but  it  is  not  alleged  that  he  was  then 
in  arrears  on  his  stock),  and  that  the  association  has  lost  $42; 
on  that  loan.  As  to  the  loan  to  Titsworth,  which  was  of  $600,  anc 
made  in  1S76,  the  complaint  is  that  it  was  made  on  like  security 
and  that  he  was  then  indebted  to  the  association  in  $800,  foi 
which  it  held  only  such  security,  and  it  is  alleged  that  the  asso 
ciation  has  lost  about  $930  on  those  two  loans.  The  bill  alsc 
charges  upon  the  defendants  neglect  in  not  proceeding  by  fore- 
closure, in  1875,  to  collect  the  money  due  from  Richard  H.  Hall 
on  his  mortgage  for  $1000,  to  the  association,  on  his  propertj 
at  White  House,  whereby  the  association  has  suffered  loss  tc 
the  amount  of  $508,  in  the  depreciation  of  the  property.  The  fore 
going  are  all  the  specific  charges  of  the  bill.  It  waives  answer  or 
oath.  The  answer  fully  sets  forth  the  transactions  complained  of 
with  a  denial  of  all  culpability  on  the  part  of  the  directors.    .    . 

As  before  stated,  the  bill  contains  no  charges  of  misconduct 
in  any  matter  except  in  making  the  investments  specified  and  ir 
neglecting  to  foreclose  the  Hall  mortgage  in  1875.  Other  charge; 
of  irregularities,  loose  methods,  etc.,  were  made  on  the  hearing 
and  the  evidence,  which  is  quite  voluminous,  is  directed  to  then 
as  well  as  to  those  mentioned  in  the  bill,  but  they  are  not  withir 
the  issue  and  must  be  left  wholly  out  of  consideration.  The  bil 
contains  no  imputation  of  intentional,  irsyd,  but  its  charges  are  o 
mismanagement,  and,  in  tHeTtlalTing  of  the  loans,  violation  of  tht 
constitutibiT  arid  by-laws.  There  is  no  ground,  either  in  the  bil 
or  In  the  evidence,  for  any  charge  of  corrupt  conduct  or  wilful 
wrong.  .  ,  ,  These  directors  serve  without  pay.  They  wen 
selected  by  their  fellow  stockholders  to  manage  gratuitously  tht 
affairs  of  the  association  in  which  they  and  the  other  stockholden 
were  jointly  interested.  To  apply  to  them  the  strict  rules  whicl: 
.  are  applicable  to  trustees  who  assume  the  discharge  of  the  dutie* 
;  of  private  trusts  would  be  unjust.    In  the  absence  of  fraud,  and 
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where  they  have  neither,  derived,  nor  expected  to  derive,  any 
pro6t,  benefit  or  advantage  from  their  management  which  was 
not  common  to  the  other  stockholders;  when  they  have  acted  i 
fairly,  and  have  not  been  guilty  of  gross  neglect  or  gross  inatten-  / 
tion,  they  should  not  be  held  liable.  The  rule  applicable  to  man- 
datories is  sufficiently  stringent  for  such  cases,  and  is  a  reason- 
able one.  They  should  be  held  liable  only  in  case  of  fraud,  gross 
negligence  or  misuser.  Overend  &  Gumey  Co.  v.  Gibb,  L.  R., 
5  H,  of  L.  48a.  It  was  so  held  in  Spering's  Appeal,  71  Pa.  St.  i. 
That  was  a  case  similar  to  this,  and  involving  the  same  question 
of  liability.  It  was  there  said  that,  while  directors  are  personally 
responsible  to  the  stockholders  for  any  losses  resulting  from  fraud, 
embezzlement,  or  wilful  misconduct,  or  breach  of  trust,  for  their 
own  benefit,  and  not  for  the  benefit  of  the  stockholders,  for  gross 
inattention  and  negligence,  by  which  such  fraud  or  misconduct 
has  been  perpetrated  by  agents,  officers  or  codirectors,  yet  they  \ 
are  not  liable  for  mistakes  of  judgment,  even  though  they  may  be  \ 
so  gross  as  to  appear  absurd  and  ridiculous,  provided  they  are  1 
honest,  and  are  fairly  within  the  scope  of  the  powers  and  discre-  I 
tion  confided  to  the  managing  body.  In  Hodges  v.  New  England  ' 
Screw  Company,  i  R.  I.  312,  the  court  said  that  if  the  mistake 
(referring  to  the  violation  of  the  charter)  be  such  as  the  directors 
might  well  make,  notwithstanding  the  exercise  of  proper  care, 
and  if  they  acted  in  good  faith  and  for  the  benefit  of  the  company, 
they  ought  not  to  be  held  personally  liable.  In  the  case  in  hand, 
in  the  mortgage  investments  under  consideration,  there  was  no 
dishonesty  of  purpose,  nor  any  gross  neglect,  nor  gross  want  of 
attention.  As  before  remarked,  there  is  no  imputation  of  fraud, 
nor  any  ground  for  such  imputation,  in  any  of  the  transactions. 
On  the  other  hand,  the  directors  appear  to  have  acted  with  entire 
honesty.  They  were  themselves  owners  of  a  considerable  amount 
of  the  stock.  There  were  two  series  of  it.  When  they  resigned, 
in  1878,  they  owned  about  one-seventh  of  the  whole.  There  was 
no  concealment  of  their  transactions.  There  was  a  meeting  of 
stockholders  every  month.  In  estimating  the  value  of  property 
which  was  proposed  as  security,  they  acted  with  reasonable  care. 
They  had  a  security  committee  of  three  of  their  number,  all  build- 
ers, and  all  well  acquainted  with  the  values  of  property — men 
chosen  for  their  fitness  for  the  work,  and  who  seem  to  have  dis- 
charged their  duty  with  fidelity.  The  compensation  of  the  mem- 
bers of  that  committee  was  not  such  as  to  affect  their  judgment 
in  favor  of  the  borrower.  It  was  limited  to  one  dollar  for  each 
member  of  the  committee  and  his  expenses,  in  each  case  to  be 
paid  by  the  borrower.  The  directors  appear  to  have  given  due  at- 
tention to  the  business  of  the  association.    .    .    . 
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It  is  urged,  however,  that  as  to  the  loans  to  Giles,  Rogers  and 
Titsworth,  on  the  security  of  bonds  alone,  with  pledge  of  stock 
I  the  directors  are  without  excuse;  that,  in  making  them,  they  acted 
ultra  vires;  that  such  security  for  loans  was  forbidden  by  the  con- 
stitution. The  constitution  provides  that  loans  to  stockholders 
shall  be  secured  by  bond  and  mortgage  (presumably  of  real  prop 
erty),  and  provision  is  made  for  loans  to  persons  not  stockholders, 
of  funds  lying  unproductive,  on  "undoubted  security"  (without 
specifying  the  character  of  the  security)  for  a  period  not  exceed- 
ing three  months.  The  loans  complained  of  were  made  to  stock- 
holders. It  is  proved,  however,  that  loans  on  such  personal  se- 
curity, with  pledge  of  stock,  were  made  from  the  very  beginning 
of  the  association  in  1868.  Mr.  Pope,  who  was  treasurer  for  ten 
years,  up  to  1878,  testifies  that  it  was  the  constant  practice,  com- 
mencing with  the  months  of  March,  April  and  May,  1868,  and 
continued  down  to  1878;  that  the  custom  was  known  by  all  mem- 
bers, and  was  no  secret;  that  a  majority  of  the  members  either 
borrowed  on  personal  security,  or  knew  that  it  was  done;  and  that 
while  those  whose  conduct  is  called  in  question  in  this  suit  werf 
in  office,  such  loans  were  made  to  the  amount  of  about  $75,000, 
and  nothing  was  lost  on  them  while  they  were  in  office.  Tlie 
president  of  the  board  elected  in  1878  (by  the  direction  of  whidi 
board  this  suit  was  brought),  Mr.  Harris,  borrowed  on  such  se- 
curity in  1869,  and  Mr.  Appleton,  its  secretary,  borrowed  on  sucli 
security  in  1871  and  1873.  That  such  loans  were  not  regarded  a; 
unlawful  appears  from  the  testimony  of  Mr.  Coward,  the  solicitor 
of  the  association.  When  asked  whether  he,  as  solicitor,  advise' 
the  taking  of  personal  bonds  as  security  for  loans  beyond  the 
value  of  the  borrower's  stock,  he  answers  that  he  does  not  know 
that  he  advised  it,  but  that  he  considered  the  propriety  of  it  with 
the  others.  He  was  a  director.  He  further  says  that  he  himself 
got  a  loan  of  $1000  on  such  security.  It  would  seem,  from  Mr. 
Appleton's  testimony,  that  such  loans  are  still  made,  and  are  sup- 
posed to  be  legitimate,  if  not  beyond  the  value  of  the  stock  pledged 
for  payment.  To  the  question  whether  the  board  of  director- 
have,  since  June,  1878,  made  any  loans  to  members  on  personal 
bonds  without  taking  a  mortgage  as  security,  he  answers: 

"Only  such  as  are  provided  for  in  the  by-laws,  where  the  slock 
assigned  as  collateral  exceeds  in  value  the  loan  made;  I  mean  the 
withdrawal  value." 

On  the  i8th  of  December,  1878,  as  appears  by  the  minutes, 
it  was  ordered  by  the  new  board  that,  for  loans  made  on  the 
stock,  as  collateral  security,  the  treasurer  should  require,  as  secu- 
rity, a  bond  with  the  transfer  of  such  number  of  shares  of  stock 
as,  at  the  withdrawal  value,  should  equal  the  face  of  the  loan. 
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It  seems,  then,  that  lending  money  to  members  on  personal  bond 
and  pledge  of  stock,  though  it  is  in  contravention  of  the  consti- 
tution, has  never  been,  and  is  not  yet,  regarded  as  ultra  vires,  but 
as  an  entirely  legitimate  transaction.  As  to  the  care  taken  in 
making  them,  up  to  1878,  Mr.  Pope  says  that  when  they  were 
made,  the  amount  of  other  property  besides  stock  which  the  bor- 
rower was  possessed  of,  and  his  financial  standing,  generally, 
were  taken  into  consideration,  and  that  oftentimes  (and  such  ap- 
pears to  have  been  the  case  in  regard  to  the  loans  to  Titsworth) 
another  name  on  the  bond  would  be  required,  and  when  a  loan 
was  made,  on  such  security,  to  a  member  of  the  board,  the  terms 
were  fixed  by  the  lenders.  The  lending,  on  such  security,  appears 
10  have  been  begun  when  the  association  started,  and  it  was  rec- 
ommended by  Mr,  Webster,  the  first  president,  who  said  he  had 
found  it  to  work  well  in  another  association  of  which  he  had  been 
the  head,  and  which  had  been  successful.  Mr.  Pope  says  that 
most  of  the  board  of  1880  (there  were  twelve  in  it)  borrowed 
money  of  the  association  in  that  way,  and  it  is  not  denied.  Mr. 
Bachman,  one  of  the  board,  who  was  a  witness  for  the  complain- 
ant, says  that  he  has  done  so.  Mr.  Pope  further  says,  and  it  is 
not  denied,  that  no  objection  or  protest  was  ever  made  to  or 
against  the  practice.  It  seems,  indeed,  to  have  been  fully  ac- 
quiesced in.  Mr.  Pope  further  says  that  up  to  the  time  when  those 
whose  conduct  is  under  scrutiny  ceased  to  be  directors,  the  whole 
number  of  stockholders  was  between  three  hundred  and  seventy- 
five  and  four  hundred,  and  of  those,  about  one  hundred  and 
twenty-five  (or  about  one-third  of  the  whole  number)  borrowed 
money  in  that  way.  But  it  appears,  by  the  minutes,  that  on  the 
7th  of  March,  1870,  a  by-law  was  adopted,  to  the  effect  that  loans 
made  on  the  stock  of  the  association  should  not  exceed  the 
amount  paid  in  on  thiLfitock,  and  interest  thereon  at  six  per  cent, 
per  annum.  If  is  quite  clear  that  the  defendants  ought  not  to  be 
held  liable  merely  on  the  ground  that  in  lending  the  money  of 
the  association  on  bonds  and  its  stock,  they  were  acting  in  vio- 
lation of  the  constitution,  and  so  exceeded  their  powers,  provided 
they  had  observed  the  provisions  of  the  by-laws  on  that  head. 
The  by-law  itself.is_i''-vi.ola.tioao£  the  constitution;  but  the  prac- 
tice, the  by-law,  the  acquiescence,  and  also  what  was  equivalent 
to  the  advice  of  counsel,  would,  under  the  circumstances,  have 
excused  them  from  the  consequences  of  their  mistake  as  to  their 
powers.  But  the  by-law  of  1870  was  in  force  when  the  loans  to 
Giles,  Rogers  and  Titsworth  were  made,  and  those  loans  were  all 
made  in  contravention  of  it.  Giles  borrowed  the  money  in  No- 
vember, 1874.  He  paid  his  dues  up  to  October  of  the  year  fol- 
lowing, and  then  ceased,  because,  as  he  says,  he  "got  tired  of  pay- 
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ing."  He  afterwards  says,  however,  that  he  ceased  paying  by 
reason  of  his  financial  embarrassment.  He  was  a  director,  and 
it  does  not  appear  that  any  step  was  taken,  from  the  time  when  he 
ceased  paying  to  June,  1878,  to  compel  him  to  pay.  He  says  his 
embarrassments  began  in  the  fall  of  1875.  He  says  he  thought 
he  was  worth  from  $8,000  to  $10,000  when  he  borrowed  the 
money,  but  that  since  then  he  has  been  unfortunate  in  business. 
There  is  not  only  no  evidence  that  the  money  due  from  him  could 
have  been  collected  since  June,  1878,  but  the  proof  is  to  the  con- 
trary. He  says  that  in  July,  1S78,  he  was  worth  nothing,  and  has 
been  worth  nothing  since  then.  The  responsibility  for  the  loss 
cannot,  then,  be  shifted  to  those  who  succeeded  the  directors  by 
whom  the  loan  was  made.  The  board  cannot  be  excused  for 
lending  the  money  to  him  in  contravention  of  the  by-laws.  They 
cannot  be  excused  for  lending  the  money  of  the  association  to  a 
stockholder  on  personal  bond  and  stock,  where  the  stock  was  of 
less  value  than  the  amount  loaned.  There  was  no  warrant,  as 
there  is  no  justification,  for  their  action.  They  would,  under  the 
circumstances,  have  been  excused  in  lending  a  sum  equal  to  the 
amount  he  had  paid  in  on  the  stock  which  he  pledged  for  its 
payment,  and  interest  thereon,  according  to  the  by-law,  but  they 
have  no  excuse  for  lending  beyond  that  on  such  security.  They 
have  not  even  any  practice  to  plead.  They  lent  $600  to  Giles, 
on  his  bond  and  stock  worth  then  only  $326.02.  The  same  ob- 
servations apply  to  the  loans  to  Rogers  and  Titsworth.  To  the 
former,  they  lent  $1000  on  stock  worth  only  $676.90,  and  to  the 
latter,  $1400  on  stock  worth  only  $744.  The  defendants  are  liable 
to  the  company  for  the  loss  on  those  loans,  because  the  directors 
must  be  held  to  have  culpably  exceeded  th«r  powers  in  making 
them.  Nor  can  those  loans  be  justified  under  the  provision  of 
the  constitution  authorizing  loans  for  short  periods,  on  undoubted 
security,  of  funds  lying  unproductive.  Such  loans  are  to  be  made 
to  others  than  stockholders.  The  loans  in  question  were  made 
to  stockholders,  as  such,  on  the  security  of  their  stock. 

As  to  the  other  transactions,  the  loans  on  mortgage,  enough 
has  been  already  said  to  indicate  the  conclusion.  Those  loans 
were  not  made  in  contravention  of  any  express  provision  of  the 
constitution,  and  there  is  no  evidence  of  any  dishonesty  of  pur- 
pose, but  the  contrary.  If  there  was  error,  it  was  an  error  of  judg- 
ment merely.  The  results  complained  of,  the  losses  which  have 
been  met  or  are  apprehended,  are  to  be  attributed  to  excessive 
valuations  honestly  made,  and  the  investment  of  money  on  se- 
curity too  slender,  indeed,  but  at  the  time  honestly  deemed  to  be 
sufficient.  The  charge  of  neglect  has  already  been  distinctly  dis- 
posed of.    As  before  stated,  the  issue  includes  nothing  but  the 
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eight  loans  and  the  alleged  neglect  to  prosecute  Hall.  There- 
fore, all  other  matters  have  been  left  out  of  consideration.  There 
will  be  a  decree  in  favor  of  the  complainants  for  the  loss  sustained 
on  the  Giles,  Rogers  and  Titsworth  loans,  and  the  costs  of  this 
suit;  and,  inasmuch  as  there  is  no  evidence  of  the  non-participa- 
tion of  any  of  the  defendants  ia  the  making  of  those  loans,  and 
no  such  defense  was  set  up  in  the  answer,  or  even  presented  at 
the  hearing,  the  decree  will  be  against  all  of  the  defendants. 


CULLERNE  v.  LONDON  AND  SUBURBAN  GENERAL 
PERMANENT  BUILDING  SOCIETY. 

In  the  Court  of  Appeal,  July  29,  1890. 

[Reported  in  Law  Reports  25  Queen's  Bench  Division  485.] 

Appeal  from  a  judgment  of  Mathew,  J. 

The  action  was  brought  to  recover  a  sum  of  money  which  the 
plaintiff  had  deposited  with  the  defendant  society,  who  counter- 
claimed  in  respect  of  certain  sums  of  money  which  it  was  alleged 
had  been  lost  to  the  society,  of  which  the  plaintiff  was  a  director, 
by  being  improperly  advanced  to  members  upon  the  security  of 
deposits  of  certificates  of  their  shares.  There  was  also  a  counter- 
claim to  recover  damages  for  a  loss  which  the  society  incurred, 
which  was  alleged  to  be  due  to  the  negligence  of  the  plaintiff  in 
making  an  advance  out  of  the  funds  of  the  society  on  insufficient 
niortgage_sgc urity .  The  claim  was  not  disputed,  and  the  only 
question  was  as  to  the  liability  of  the  plaintiff  on  the  counter- 
claim. 

The  defendant  society  was  registered  under  the  Building  So- 
ciety Act,  6  &  7  Wm.  4,  c.  32,  and  the  rules  were  certified  by 
the  registrar.  The  society  was  also  registered  under  the  Build- 
ing Societies  Act,  1874.  By  the  rules,  the  object  of  the  society 
was  declared  to  be  to  raise  by  the  subscriptions  of  its  members, 
and  in  shares  of  £50  each,  payable  by  monthly  instalments,  of  los. 
per  share,  3  fund,  out  of  which  each  member  should  receive  the 
amount  or  value  of  his  share  for  the  erection,  or  purchase,  of  a 
dwelling-house  or  dwelling-houses,  or  other  real  or  leasehold 
estate,  and  rule  8  provided  that  the  funds  of  the  society  should  be 
advanced  to  the  members,  or  invested  in  such  manner,  on  such 
terms,  and  upon  such  mortgage  of  freehold,  copyhold,  or  lease- 
hold tenure,  as  the  board  should  determine.    The  plaintiff  was  a 
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director  of  the  society  from  its  formation,  and  in  December,  1876, 
he  was  present  at  a  meeting  of  the  board  when  a  resolution  was 
passed  that  advances  should,  in  future,  be  made  to  members, 
on  deposit  of  their  scrip,  at  the  rate  of  6  per  cent,  per  annum; 
and  in  February,  18S3,  he  was  party  to  a  resolution  that  not 
more  than  four-fifths  of  the  amount  paid  up  on  any  share  should 
'  in  future  be  advanced.  In  pursuance  of  these  resolutions  ad- 
vances were  from  time  to  time  made  out  of  the  funds  of  the 
society  to  members  on  the  security  of  their  shares,  and  losses 
amounting  to  ^791  were  sustained  by  the  society  thereby.  The 
plaintiff  was  not  a  party  to  any  of  the  resolutions  to  make  the 
advances  which  so  resulted  in  loss  to  the  society.  The  other 
ground  of  counter-claim  related  to  an  advance  of  £500  on  the 
security  of  some  leasehold  cottages,  on  which  transaction  the 
society  incurred  a  loss. 

The  learned  judge  gave  judgment  for  the  plaintiff  on  the  claim 
and  counter-claim.    The  defendants  appealed. 

Buckley,  Q.  C,  and  Theobald  in  support  of  the  appeal. 

LiKDLEY,  L.J.  In  this  case  the  defendant  society  seeks  by  a 
counter-claim  to  make  the  plaintiff,  one  of  the  directors,  respon- 
sible for  losses  which  the  society  has  sustained,  first  by  reason  of 
advances  made  to  members  on  the  security  of  their  shares  in  the 
society,  and  secondly,  by  reason  of  advances  made  on  the  secur- 
ity of  some  cottages  of  insufficient  value. 

To  deal  with  the  last  loss  first,  A  sum  of  isoo  was  advanced 
on  the  security  of  a  mortgage  of  ten  cottages,  which  were  let  at 
rentals  considerably  greater  than  the  instalments  by  which  the 
loan  and  interest  had  to  be  repaid.  The  cottages  were  inspected 
by  one  of  the  directors  of  the  society,  and  he  reported  the  security 
sufficient.  But  he  does  not  appear  to  have  considered  what  the 
houses  were  worth  if  put  up  for  sale,  and  the  advance  was,  no 
(  doubt,  injudicious.  The  transaction,  however,  was  clearly  intra 
I  litres,  and  was  perfectly  honest.  The  most  that  can  be  said  about 
it  is  that  there  was  an  error  of  judgment  on  the  part  of  the  direc- 
tors. But  this  is  not  enough  to  make  them  liable  for  the  loss. 
The  learned  judge  who  tried  the  case  acquitted  the  plaintiff  of  all 
Cjlljable  negligence  ill.&is  matter,  and  I  see  no  reason  to  differ 
from  him.  indeed,  rule  29,  indemnifying  the  directors,  is  clearly 
applicable  to  this  part  of  the  case.  On  this  point,  therefore,  the 
society  fails. 

The  other  loss  complained  of  is  of  a  very  different  character. 
The  society  was  formed  in  1866  and  was  registered  in  1879  under 
the  Building  Societies  Act  of  1874.  The  rules  of  the  society  were 
certified  to  be  in  conformity  with  the  law  by  the  registrar  of  build- 
ing societies.    One  of  those  rules,  viz.,  the  8th,  is  so  worded  as 
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to  admit  of  more  constructions  than  one,  and  the  directors  un- 
fortunately appear  to  have  regarded  it  as  authorizing  advances 
to  members  on  the  security  of  their  shares  in  the  society.  Ac- 
cordingly, in  December,  1876,  a  resolution  was  passed  by  the 
directors  authorizing  such  advances,  and  in  February,  1883,  an- 
other resolution  was  passed  limiting  the  amount  to  be  advanced 
to  four-fifths  of  the  amount  of  the  borrowing  member's  shares. 
The  plaintiff  concurred  in  both  these  resolutions.  Advances  were 
accordingly  made  by  the  directors  to  members  on  no  other  se- 
curity than  their  shares,  and  the  evidence  warrants  the  inference 
that  the  plaintiff  knew  that  this  was  frequently  done.  The  plain- 
tifT,  however,  was  no  party  toTfie  particular  advances  mentioned 
in  the  counter-claim,  and  the  loss  of  which  is  sought  to  be  re- 
covered from  him.  The  learned  Judge  held  that  he  was  not  re- 
sponsible for  this  loss  on  the  ground  that  no  negligence  on  his 
part  was  proved.  The  society,  However,"  contend  that  however 
this  may  be  the  plaintiff  is  responsible  for  the  loss  on  the  ground 
that  the  advances  were  altogether  xdtra  vires,  and  are  attributable 
to  the  illegal  re  solution  5  .which  authorized  them. 

On  looking  carefully  at  the  statutes  by  which  these  societies 
are  governed,  viz.,  6  &  7  Wm.  4,  c,  32,  §  4,  and  the  previous 
statutes  there  referred  to,  viz.,  10  Geo.  4,  c.  56,  §§  2,  13,  30  and  31, 
and  4  &  5  Wm.  4,  c.  40,  §  9,  it  certainly  does  appear  that  building 
societies  can  only  advance  money  on  the  security  of  landed  prop- 
eny.  freehold,  cqpjhold,  or  leasehold.  The  later  act,  37  &  38 
Vicf.  c.~4ar§|^3  3nd  25,  is  to  the  same  effect,  except  that  the 
public  funds  are  added.  The  8th  rule  must  be  construed  with 
reference  to  the  enactments,  and  if  it  authorizes  advances  on 
other  securities,  or  on  no  security,  it  must  to  that  extent  be  re- 
garded as  contrary  to  law,  and  invalid.  The  resolutions  founded 
upon  that  rule,  and  authorizing  advances  other  than  on  the  se- 
curity mentioned  in  the  statutes,  must  also  be  treated  as  of  no 
validity.  No  director,  therefore,  who  has  in  fact  advanced  money 
of  the  society  upon  any  other  security  than  land  can  avail  him- 
self either  of  the  rule  or  of  the  resolutions  as  a  defense  to  an  ac- 
tion by  the  society  for  the  restitution  of  the  money  so  advanced. 
Nor  does  rule  29,  relating  to  the  indemnity  of  the  directors,  ex- 
lend  to  acts  which  are  ultra  vires,  and  beyond  the  powers  which 
the  society  itself  could  confer  upon  them.  It  does  not,  however, 
also  follow  that  because  the  resolutions  of  December,  1876,  and 
of  Febniary,  1883,  are  contrary  to  law,  and  are  invalid,  the  plain- 
tiff is  responsible  for  what  other  people  did  on  the  faith  of  them. 
It  probably  is  true  that  if  no  such  resolutions  had  been  passed 
no  such  advances  as  they  authorized  would  have  been  made;  but 
the  real  cause  of  the  loss  sustained  by  the  society  is  the  improper 
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advance;  the  resolution  was  not  the  causa  causans  of  the  loss,  but 
only  a  causa  sine  qua  rum.  If  the  resolution  alone  had  been  passeJ 
nothing  woiiMliave  happened;  it  would  have  had  no  result.  A 
new  wrongful  act  by  independent  persons  was  the  real  cause  of 
the  loss.  The  resolution,  therefore,  was  not  the  real  cause,  notihe 
catisa  causans.  It  must  be  borne  in  mind  that  the  resolutions  in 
question  were  not  orders  given  to  subordinate  officers  for  them 
to  carry  out ;  the  resolutions  merely  expressed  the  views  of  the 
directors  as  to  their  own  powers  under  the  society's  rules,  and 
their  views  of  what  should  be  done  as  regards  advances.  The 
resolutions  no  doubt  introduced  the  practice  of  making  advances 
without  proper  security;  but  no  one  was  bound  to  act  in  any  par- 
ticular case  in  conformity  with  them,  and  every  director  ought 
to  have  known  that  the  resolutions  v/erejuUrsi^res.  They  were 
bad  on  the  face  of  them.  Every  one  acquainted  with  the  statutes 
would  have  seen  that  they  were  bad  without  any  further  inquir)'' 
The  plaintiiif  ought  not  to  have  passed  the  resolutions,  and  his  co- 
directors  ought  not  to  have  acted  on  them.  I  am  not  aware  of 
any  authority  which  goes  the  length  of  deciding  that  under  these 
circumstances  the  plaintiff  is  liable  for  what  they  have  done. 
They  were  not  his  servants  or  agents;  their  authority  was  as  great 
as  his ;  their  knowledge  the  same  as  his ;  and,  even  assuming  that 
ht  misled  them  upon  a  point  of  law,  this  does  not  make  him  lia- 
ble to  the  society  for  the  loss  of  money  which  they  advanced  and 
not  he. 

The  cases  to  which  Mr.  Buckley  referred  do  not  decide  the 
point  now  under  consideration.  In  re  Oxford  Benefit  Build- 
ing and  Investment  Society,  35  Ch.  D.  502,  the  directors  declared 
dividends  out  of  capital,  and,  in  effect,  directed  the  payment  of 
them.  They  acted  on  the  resolutions  they  passed,  and  were 
held  liable  for  what  they  did,  and  not  for  what  they  onjy 
resolved  to  do,  I  have  carefully  looked  at  the  decree  in 
Evans  v.  Coventry,  8  De  M.  &  G.  835,  and  I  infer  that  the 
directors  there  held  liable  not  only  passed  resolutions  that 
were  ultra  vires,  but  also  acted  on  them.  The  decree  as 
to  the  increased  remuneration  of  the  directors  {pp.  844  ^"^ 
845)  only  charges  each  director  with  what  he  received.  The  de- 
cree as  to  dividends  paid  out  of  capita!  (p.  845)  appears  to  me  only 
to  charge  the  directors  who  declared  the  dividends,  and,  in  effect 
ordered  them  to  be  paid.  The  decree  as  to  the  purchase  of  shares 
(p.  846)  only  charges  those  directors  who  concurred  in  the  p«f' 
chases,  i.  e.,  as  I  understand,  who  made  them  or  ordered  theni 
to  be  made. 

In  Joint  Stock  Discount  Co.  v.  Brown,  Law  Rep..  8  Eq-  3°'' 
the  directors  who  were  held  liable  had  done  much  more  than  the 
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plaintiff  did  in  this  case.  They  were  all  parties  to  what  James, 
V.  C,  characterized  as  the  fatal  resolution,  that  the  shares  im- 
properly bought  should  not  be  sold  for  less  than  a  certain  sum. 
They  were  thereby  implicated  in  the  whole  transaction  which  pro- 
duced the  loss. 

In  Salisbury  v.  Metropolitan  Ry.  Co.,  22  L.  T.  (N.  S.)  839, 
directors  were  held  liable  to  make  good  dividends  wrongly  paid 
out  of  capital ;  but  the  point  which  has  to  be  considered  in  the 
present  case  did  not  arise  there. 

Reliance  was  placed  by  the  counsel  for  the  plaintiff  on  the  judg- 
ment of  Wickens,  V.  C,  in  Pickering  v,  Stephenson,  Law  Rep. 
14  Eq.  322,  followed  in  Studdert  v,  Grosvenor,  33  Ch.  Div.  528. 
But  if  a  director  acting  ultra  vires — i.  c,  not  only  beyond  his  own 
power,  but  also  beyond  any  power  the  company  can  confer  upon 
him — ^parts  with  money  of  the  company,  I  fail  to  see  on  what  prin- 
ciple the  fact  that  he  acte^fcgw^^d^ and  with  the  approval  of  a 
majority  of  the  shar^SRRR^SRivail  him  as  a  defense  to  an 
action  by  the  compan^toT  compel  him  to  replace  the  money.  I 
never  could  understand  that  part  of  the  Vice-Chancellor's  judg- 
ment; nor  can  I  understand  it  now — I  think  he  was  wrong. 

For  the  reasons  stated  I  am  of  opinion  that  the  plaintiff  is  not 
liable,  and  that  the  appeal  ought  to  be  dismissed  with  costs. 

The  Master  of  the  Rolls  and  my  brother  Lopes  concur  in 
this  judgment. 

Appeal  dismissed. 


Section  V. — Powers  of  Directors. 

HUTCHINSON  et  al.,  Appellants,  v.  GREEN  et  al. 

In  the  Supreme  Court  of  Missouri,  October  Term,  1886. 

[Reported  in  91  Missouri  Reports  367.] 

Appeal  from  St.  Louis  Court  of  Appeals. 

Broadhead  &  Haeussler,  E,  T.  Allen  and  Given  Campbell  for 
appellants. 

James  Taussig,  C.  S.  Taussig  and  G.  A.  Madill  for  respondents. 

Black,  J.  This  case  is  an  outgrowth  of  Ward  v,  Davidson,  89 
Mo.  445.  By  the  decree  rendered  in  that  case,  certain  directors 
of  the  Keokuk  Northern  Line  Packet  Company  were  removed 
from  office.    Thereafter,  and  at  a  special  election  held  on  the 
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seventeenth  of  November,  1880,  pursuant  to  the  order  of  the  Cir- 
cuit Court,  four  directors  were  elected  to  fill  the  unexpired  term 
of  the  removed  directors.  There  had  been  a  disagreement  of 
lopg  standing  between  the  officers  and  stockhcilders  as  to  the 
management  of  the  affairs  of  the  company,  which  resulted  in  two 
parties,  one  known  as  the  Davidson,  or  majority,  party,  and  the 
other  as  the  Gray,  or  minority,  party ;  the  removed  directors  were 
of  the  former.  By  cumulative  voting  at  the  special  election  the 
minority  party  elected  a  sufficient  number  of  directors  to  give 
them  a  majority  in  the  board  for  the  time  being.  On  the  fifteenth 
of  January,  1881,  and  four  days  before  the  annual  election  of  di- 
rectors, notice  of  which  had  been  given,  the  board  resolved  to, 
and  did,  make  a  voluntary  assignment  of  all  of  the  property  of 
the  company  for  the  benefit  of  all  of  the  creditors.  At  the  annual 
election  the  majority  party  again  acquired  the  ascendency  in  the 
board,  and  the  plaintiffs  then,  for  themselves  and  other  stock- 
holders, brought  this  suit  against  the  directors  who  voted  for  the 
assignment.  They  allege  that  the  defendants  combined  to  destroy 
the  property  and  business  of  the  corporation,  and  in  furtherance 
thereof  made  the  assignment,  and  pray  that  the  deed  of  assign- 
ment be  set  aside  for  the  alleged  fraud,  for  other  equitable  relief, 
and  for  damages. 

The  defendants,  in  making  the  assignment,  acted  in  part,  at 
least,  upon  a  report  made  by  a  committee  appointed  to  examine 
into  the  affairs  of  the  company.  That  report  clearly  enough 
shows  that  the  company  was  unable  to  pay  its  debts  in  the  usual 
course  of  business.  But  the  correctness  of  that  report  was  then, 
and  is  now,  denied.  The  new  board  caused  another  report  to  be 
made,  by  a  new  committee,  in  which  the  debts  are  placed  at 
$161,944.07,  and  in  this  respect  the  two  reports  are  not  materially 
different.  In  the  last,  the  effects  are  valued  at  $234,229.35;  thus 
leaving  a  surplus  over  liabilities  of  $72,285.62.  No  account  is 
taken  of  capital  stock,  amounting  to  seven  hundred  and  fifty-one 
thousand  dollars,  paid  in  full.  The  evidence  as  to  the  value  of 
the  assets  is  conflicting  and  unsatisfactory,  many  of  the  witnesses 
having  but  little  knowledge  of  the  property  about  which  they  tes- 
tified. In  the  last  report  warehouses  are  placed  at  $47,197.87, 
and  cash  and  bills  receivable  appear  to  be  estimated  at  nine  or  ten 
thousand  dollars.  The  evidence  shows  that  the  warehouses  were 
poor  affairs,  scattered  along  the  river  from  St.  Louis  to  St.  Paul, 
on  property  not  owned  by  the  company,  and  were  of  no  greater 
value  than  eighteen  thousand  dollars.  The  bills  receivable  were 
of  little  value,  and  the  company  had  no  money  on  hand  worthy 
of  mention.  The  best  steamboats,  barges,  and  wharfboats  were 
mortgaged  to  at  least  forty-seven  thousand  dollars.    Some  of  the 
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boats  and  barges  were  wrecks,  all  were  out  of  repair,  and  to  put 
them  in  repair  would  require  an  outlay  of  forty  thousand  dollars. 
Xew  boats  and  barges  were  required  to  carry  on  the  former  busi- 
ness of  the  company.  The  loss  in  business  for  1880  had  been^ 
sLxty  thousand  dollars.  Suits  were  pending  against  the  company 
for  large  amounts.  These  plaintiffs  and  those  acting  in  concert 
with  them  had,  at  the  date  of  the  assignment,  suits  against  the 
company  amounting  to  ninety  thousand  dollars,  some  commenced 
in  foreign  jurisdictions  by  attachment.  From  the  evidence,  as  a 
whole,  we  conclude  the  entire  property  of  the  company  was  not 
worth  more  than  one  hundred  and  ninety  thousand  dollars  under 
ihe  most  favorable  circumstances,  and  as  a  means  of  raising  ready 
money-  it  was  not  equal  to  the  debts.  In  short,  it  is  clear  the  cor-  / 
poration  was  insolvent,  and  wholly  unprepared  to  enter  the/ 
spring  trade. 

On  the  other  hand,  the  defendants,  as  directors,  voted  for  and  \ 
caused  the  assignment  to  be  made  in  opposition  to  the  known  \ 
and  expressed  will  of  a  majority  of  the  stockholders.  They  knew 
their  power  to  control  the  aifairs  of  the  corporation  must  cease 
at  the  coming  election,  only  four  days  distant.  They  also  agreed 
among  themselves  to  make  tTieassigriment  before  presenting  the 
matter  openly  at  a  meeting  of  the  directors,  and  then  they  had  a 
deed  previously  prepared,  with  a  notary  public  at  hand  to  take 
the  acknowledgment  as  soon  as  the  resolution  should  be  passed. 
Any  inference  of  fraud  which  might  be  drawn  from  these  circum- 
stances, if  they  stood  alone,  is  overcome  by  the  other  facts  in 
the  case;  for  the  defendants  knew  that  the  affairs  of  the  corpo- 
ration were  growing  from  bad  to  worse.  They  saw  the  efforts 
of  the  plaintiffs,  and  those  acting  with  them,  to  appropriate  the 
property  of  the  company  to  the  payment  of  their  debts,  in  dis- 
regard of  the  other  creditors.  Enough  has  been  said  to  show  that 
the  Packet  Company  was  in  no  condition  to  prosecute  its  business  1 
— was  insolvent.  Under  these  circumstances,  the  directors,  hav-  ( 
ing  a  due  regard  for  the  creditors  in  general,  could  not  do  other-  ; 
wise  than  make  an  assignment.  The  alleged  fraud,  we  conclude, ! 
is  not  proved,  but  clearly  disproved.         '~- " 

It  is  further  insisted  that  the  board  of  directors  had  no  power 
to  make  the  assignment  without  the  consent  of  the  stockholders. 
A  corporation  may,  like  an  individual,  make  an  assignment  under 
the  statute  of  this  State  relating  to  voluntary  assignments.  Shock- 
ley  V.  Fisher,  75  Mo.  498.  By  whom,  then,  is  the  power  to  be  exer- 
cised?   By  the  directors,  the  stockholders,  or  by  both?    \Vhere\ 
the  powers  of  a  corporation  are  vested  in  a  board  of  directors,    \ 
they  may,  unless  restricted,  do  whatever  the  corporation  might.   / 
Field  on  Corp.,  sees.  146  and  152.    Now,  while,  by  express  stat- 
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ute,  a  vote  of  the  stockholders  of  these  corporations  is  essential 
to  enable  them  to  increase  or  diminish  the  stock,  to  change  the 
business,  to  issue  preferred  stock,  and  to  convert  bonds  into 
stocks,  still,  in  general,  article  8,  of  chapter  21,  Revised  Statutes, 
contemplates  that  the  business  will  be  conducted  by  a  board  of 
directors.    Section  930,  among  other  things,  provides  that  "the 
property  or  business  of  the  corporation  shall  be  conducted  and 
managed  by  directors."    Certain  it  is  there  is  nothing  in  the  stat- 
ute under  which  this  corporation  was  created,  and  by  which  it  is 
governed,  or  in  its  articles  of  association,  or  by-laws,  which  limits 
or  restricts  the  powers  of  the  directors  in  the  disposition  of  the 
property.   The  corporation,  then,  has  the  power  to  make  an  as- 
signment, and  that  power  being  vested  in  the  directors  without 
■   restriction,  it  must  follow  that  they,  and  they  alone,  are  author- 
ized to  make  it.    It  is  the  duty  of  the  directors  to  care  for  the 
I    creditors,  and  when  the  corporation  becomes  crippled  and  unable 
/    to  meet  its  obligations  in  the  usual  course  of  business,  it  is  com- 
\     petent  for  the  directors  to  make  an  assignment,  and  this  they  may 
do  without  the  consent  of  the  stockholders.    This  conclusion  has 
the  support  of  adjudications  of  this  and  other  courts.    Chew  v, 
EUingwood,  86  Mo.  260;  Dana  v.  The  Bank  of  the  United  States, 
5  W.  &  S.  (Pa.)  223 ;  DeCamp  v,  Alward,  52  Ind.  473.    The  di- 
rectors may,  with  propriety,  consult  with  the  stockholders,  but 
under  the  circumstances  just  stated,  and  in  the  exercise  of  their 
best  judgment,  they  may  make  the  assignment  even  against  the 
expressed  will  of  the  stockholders.    Of  the  cases  relied  upon  by 
the  appellants,  that  of  Abbott  v,  American  Hard  Rubber  Co., 
33  Barb.  580,  was  not  an  assignment  for  the  benefit  of  creditors. 
There  the  trustees  attempted,  through  the  form  of  a  sale,  to  se- 
cure to  themselves  the  property  of  the  corporation  at  the  expense 
of  the  other  stockholders.    The  sale  was  voidable,  as  to  the  stock- 
holders not  consenting,  though  a  majority  agreed  to  the  trans- 
action. 

No  question  of  the  validity  of  a  voluntary  assignment  of  an 
insolvent  corporation,  made  for  the  benefit  of  the  creditors,  was 
involved  in  the  case.  The  same  may  be  said  of  Northern  Rail- 
road V,  Concord  Railroad,  50  N.  H.  175,  for  there  the  purpose 
of  the  contract,  brought  in  question,  was  to  transfer  the  man- 
agement of  the  affairs  of  one  company  to  the  other  for  a  period 
of  five  years.  The  assignment  was  upheld  in  Eppright  v,  Xicker- 
son,  78  Mo.  482,  though  the  stockholders  did  not  authorize  or 
assent  to  it.  In  that  case  the  assignment  was  not  assailed  by  any 
stockholder,  and  the  court,  by  way  of  concession,  made  some  re- 
marks which  seem  to  imply  that  consent  on  the  part  of  the  stock- 
holders IS  essential  to  give  validity  to  an  assignment  as  against 
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them,  but  as  to  these  remarks,  enough  was  said  in  Chew  v.  Elling- 
wood,  supra. 

The  judgment  in  this  case  is  therefore  affirmed.  Henry,  C.  J-, 
absent;  the  other  judges  concur. 


CORNELIA  A.   BEVERIDGE,   as  Executrix,   etc..  Appel- 
lant, V.  THE  NEW  YORK  ELEVATED  RAILROAD 
CO.,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  January  15,  1889. 

\ReforteA  in  112  New  York  Reporti  1.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  entered  upon  an  order 
made  December  14,  1886,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at  Spe- 
cial Term, 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Charles  P.  Cowles  and  Luke  A.  Lockwood  for  appellant. 

William  H.  Arnoux  for  appellant. 

Julien  T.  Davies  and  Charles  A.  Gardener  for  respondents. 

Gray,  J.'  The  plaintiff's  testator,  in  March  1882,  was  the 
owner  and  holder  of  a  certificate  for  one  hundred  shares  of  the 
capital  stock  of  the  defendant,  the  New  York  Elevated  Railroad 
Company,  on  the  margin  of  which  were  engraved  the  following 
words:  "The  Manhattan  Railroad  Company,  for  value  received, 
has  agreed  to  pay  to  the  New  York  Elevated  Railway  Company 
an  amount  equal  to  ten  per  cent,  per  annum  on  the  capital  stock 
of  the  latter  company — that  is,  on  six  and  one-half  million  dollars, 
payable  quarterly,  commencing  January  i,  1880."  There  was  no 
signature  to  this  marginal  writing.  The  certificate  of  stock  was 
issued  in  the  name  of  S.  T.  Russell  &  Co.,  and  the  plaintiff's  testa- 
tor acquired  its  possession  under  an  assignment,  in  blank  as  to 
names,  etc.,  printed  in  the  usual  form  upon  its  back  and  signed 
by  S.  T.  Russell  &  Co.  The  plaintiff's  testator,  in  July,  1884, 
commenced  this  action,  and  he  seeks  therein  to  obtain  a  judg- 
ment, first,  that  the  New  York  Elevated  Railroad  Company  be 
compelled  to  transfer  the  stock  on  its  books  and  to  issue  in  its 
place  to  Wm  a  new  certificate,  upon  which  should  be  the  same 
words  as  were  upon  the  margin  of  the  old  certificate;  second, 

'  The  opinion  is  given  in  part  only. — Ed. 
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that  the  Manhattan  Railway  Company  be  compelled  to  pay  to  the 
said  New  York  company  an  amount  equal  to  ten  per  cent  per 
.  annum  on  the  capital  stock  of  the  latter  company  from  July  i, 
1881,  to  July  I,  1884;  and  third,  that  out  of  such  payment,  the 
'  New  York  company  be  compelled  to  pay  to  him  $3250,  "  being 
thirteen  dividends  of  $250  each  for  the  several  quarters  commen- 
cing July  I,  1881,  to  and  including  the  quarter  ending  July  i,  1884, 
together  with  the  interest  on  the  several  quarters."  The  court 
granted  the  relief  asked  for  so  far  as  to  direct  the  New  York  com- 
pany to  transfer  the  stock  and  issue  a  new  certificate,  but  without 
the  marginal  words,  and  to  pay  the  dividends  which  had  been 
declared  thereon,  and  dismissed  the  complaint  as  to  the  Manhat- 
tan company. 

In  order  to  better  understand  the  nature  of  this  claim  and  the 
grounds  upon  which  are  based  our  conclusions  with  respect  to 
it,  some  review  of  the  principal  facts  and  corporate  transactions 
of  these  two  companies,  as  they  appear  from  the  record  before  us, 
is  necessary. 

Though  the  legal  questions  presented  are  grave  and  of  con- 
siderable importance  as  to  the  parties  defendant,  they  are  within 
a  comparatively  narrow  compass.  In  May,  1879,  ^^^  defendants 
the  New  York  and  the  Manhattan  Elevated  Railway  Companies 
united  with  the  Metropolitan  Elevated  Railway  Company  in  the 
execution  of  a  tripartite  agreement,  by  the  terms  of  which  the 
New  York  and  Metropolitan  companies  were  to  lease  their  rail- 
^\  ways  and  appurtenant  properties  and  franchises  to  the  Manhat- 

tan company  for  a  term  of  nine  hundred  and  ninety-nine  years. 
There  was  reserved  in  that  agreement,  as  to  each  of  the  lessor 
companies,  the  obligation  of  discharging  certain  liabilities  in- 
curred by  or  possibly  accruing  to  them,  and  of  meeting  all  claims, 
in  action  or  otherwise,  existing  against  them  on  January  31,  1879. 
On  its  part,  the  lessee  company  assumed  certain  liabilities  of  the 
lessors,  agreed  to  pay  an  equal  amount  of  first  mortgage  bonds 
of  each  company  and  to  do  various  other  things  expressed  therein, 
or  in  the  annexed  form  of  lease;  but  with  its  other  provisions 
we  are  not  particularly  concerned.  In  accordance  with  this  agree- 
ment the  New  York  company  executed  the  lease,  in  a  form  de- 
scribed in  the  tripartite  agreement,  to  the  Manhattan  company,  in 
May,  1879.     .     .     . 

A  similar  lease  was  executed  by  the  Metropolitan  company  of 
its  railroad  and  appurtenant  property  to  the  Manhattan  company. 

In  July,  1881,  the  Manhattan  company  made  default  in  the 
payments  called  for  by  the  leases  and  the  Attorney-General  of  the 
State  instituted  an  action  in  the  name  of  the  People,  to  obtain  a 
decree  for  the  dissolution  of  the  corporation,  on  the  ground, 
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among  others,  of  its  insolvency.  Other  actions  were  brought, 
prior  to  that  date,  by  bondholders  of  the  lessor  companies  for 
certain  equitable  relief;  which  also  were  based  on  such  insolvency. 
The  net  earnings  from  the  operation  of  the  leased  roads  had  not 
amounted  to  what  had  been  expected,  as  the  result  of  their  being 
placed  under  one  management;  and,  in  addition  to  that  fact,  the 
taxes,  which  were  assessed  upon  the  properties,  appear  to  have 
been  larger  in  amount  than  anticipated,  and  the  result  was  that 
the  Manhattan  company  was  unable  to  fulfill  its  engagements. 
The  court,  in  the  People's  action,  appointed  two  receivers  for  the 
Manhattan  company,  who  continued  in  possession  for  several 
months.  Meanwhile,  contests  were  waged  for  the  possession  of 
the  leased  properties  and  for  the  establishment  of  claims  against 
them,  in  behalf  of  the  lessee,  and  negotiations  were  set  on  foot 
for  the  settlement  of  these  difficulties.  In  October,  1881,  these 
negotiations  resulted  in  agreements  made  for  the  three  companies 
by  their  boards  of  directors,  by  which  the  leases  were  modified 
in  certain  respects,  but  the  principal  features  of  which  were  a 
reduction  in  the  payments  required  of  the  lessee  company  on  the  ^ 
capital  stock  of  the  lessors,  from  ten  to  six  per  cent.,  and  in  mak- 
ing the  payments  to  the  Ne^  York  company  preferred  over  those 
due  to  the  Metropolitan  company.  Thereafter  an  order  of  the 
court  was  obtained;  in  the  People's  suit,  directing  the  restoration 
by  the  receivers  to  the  Manhattan  company  of  the  properties  in 
their  possession.  In  November  of  the  same  year,  the  boards  of 
directors  of  the  three  companies  made  an  agreement  for  the  trans- 
fer or  merger  of  the  capita!  stock  of  the  lessor  companies  into 
that  of  their  lessee.  Under  its  provisions,  the  stock  issued  in  ex- 
change for  the  stock  of  the  New  York  company  was  to  be  called 
first  preferred  stock  and  became  entitled,  from  net  earnings,  to 
the  payment  quarterly  of  dividends,  at  the  annual  rate  of  six 
per  cent.,  before  any  other  class  of  stockholders — that  is,  of  the 
other  companies — should  receive  any  dividends.  The  Metropoli- 
tan stockholders  were  to  receive  second  preferred  stock  of  the 
Manhattan  company,  which  should  be  entitled  to  similar  divi- 
dends, but  only  after  the  payment  of  full  dividends  on  the  New 
York  company's  stock,  and,  whereas  the  dividends  were  cumula- 
tive on  the  first  preferred  stock,  for  the  second  preferred  stock- 
holders they  were  not.  The  exchanged  shares  were  to  be  held  by 
the  Manhattan  company  uncancelled,  as  a  muniment  of  title  to 
itself  and  to  the  exchanging  stockholders.  Except  as  expressed 
in  this  merger  agreement,  the  previous  agreements  and  the  leases 
were  confirmed.  Soon  after,  the  capital  stock  of  the  Manhattan 
company  was  increased  from  $13,000,000  to  $26,000,000  in  due 
form  of  law. 
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At  the  annual  meeting  of  the  stockholders  of  the  New  York 
company,  in  January,  1882,  on  the  question  of  their  approval  of 
these  October  and  November  agreements,  a  vote  of  twenty-five 
thousand  nine  hundred  and  four  shares  was  cast  in  favor  and 
of  seven  hundred  and  thirty-seven  shares  in  opposition.  The 
amount  of  capital  stock  of  the  New  York  company  was  sixty-five 
thousand  shares.  In  January,  1882,  a  majority  of  that  stock  had 
been  converted  into  the  first  preferred  stock  of  the  Manhattan 
company,  and  by  May  6,  1884,  before  this  plaintiff's  testator's  de- 
mand and  the  commencement  of  this  action,  fifty-eight  thousand 
and  eleven  out  of  the  sixty-five  thousand  shares  had  been  so 
converted.  On  January  31,  1882,  the  Manhattan  directors,  by 
resolution,  elected  to  become,  ex  ofKcio,  directors  of  the  New  York 
company.  Holders  of  the  Metropolitan  company's  shares,  whose 
interests  were  only  in  that  company,  or  were  greater  in  that  than 
in  the  other  companies,  were  not  so  well  satisfied  with  the  Octo- 
ber agreements,  and  in  December,  1882,  a  month  after  the  elec- 
tion of  a  board  of  directors  composed  of  persons  other  than  those 
in  the  previous  board,  a  suit  was  instituted  in  the  Common  Pleas 
of  New  York  by  the  Metropolitan  company,  as  plaintiff,  against 
the  Manhattan  and  the  New  York  companies,  as  defendants,  to 
set  aside  the  agreements.  A  judgment  was  had  in  May,  1884, 
declaring  those  agreements  to  be  null  and  void  as  to  all  the  parties 
thereto.  The  opinion,  upon  which  this  decision  was  made,  was 
rendered  by  Van  Brunt,  J.,  and  is  a  most  able  and  exhaustive 
review  of  the  law  relating  to  the  government  of  corporations,  their 
powers  and  the  duties  of  directors  to  stockholders.    .    .    . 

After  the  decision  in  that  action,  the  directors  of  the  New  York 
company,  who  were  and  had  been  since  January,  1882,  the  same 
as  those  of  the  Manhattan  company,  took  action,  which  resulted 
in  a  surrender  by  the  Manhattan  company  to  the  New  York  com- 
pany of  all  the  property  which  had  been  leased  to  it  in  1879,  and 
a  retransfer  of  the  exchanged  capital  stock.  The  New  York 
company  thus  repossessed  itself  of  and  operated  its  railway  and 
properties.  This  step  was  a  not  unnatural  consequence  of  the 
judgment  in  the  Metropolitan  company's  action,  annulling  the 
previous  agreements  between  the  companies,  and  seems  to  have 
been  approved  of  by  the  vote  of  a  majority  of  the  New  York 
company's  stockholders  at  the  meeting  held  on  May  6,  1884.  On 
August  I,  1884,  agreements  were  entered  into  for  a  new  lease  of 
the  New  York  company's  property  to  the  Manhattan  company, 
and  also  for  the  merger  and  consolidation  of  all  three  companies; 
but  I  fail  to  see  how,  for  the  disposition  of  this  case,  it  is  at  all 
necessary  for  us  to  consider  the  detailed  steps  which  led  to  their 
making  or  the  legality  or  effect  of  their  consummation.    The 
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learned  trial  judge,  in  refusing  to  pass  upon  various  requests  to 
find  with  respect  to  the  evidence  as  to  the  negotiations  and  acts 
of  the  directors,  after  the  surrender  of  the  leased  property  in  May, 
1884,  and  as  to  what  was  done  by  stockholders  and  directors,  on 
.\ugust  I,  1884,  towards  a  new  lease  and  the  consoHdation  of  the 
companies,  placed  his  refusal  on  the  ground  of  their  immateriality, 
and  I  think  he  committed  no  error  in  so  doing. 

This  suit  was  commenced  in  July,  1884,  upon  a  demand  made 
on  May  22,  1SS4,  and  the  claim  of  the  plaintiff  does  not  seem  to 
involve  any  other  examination  of  this  rather  voluminous  record 
ihan  such  as  to  see  whether  he,  as  a  holder  of  the  New  York  com- 1 
pany's  stock,  has  been  injured  in  any  legal  rights  and  is  entitled  /  0 
to  equitable  relief  for  their  enforcement  or  protection.  His  coun- 
sel insists,  in  that  behalf,  that  the  agreement  in  the  lease  of  1S79, 
with  respect  to  the  guaranty  by  the  lessee  company  to  mate  pay- 
ments to  the  lessor  company  at  the  rate  of  ten  per  cent,  annually, 
and  which  we  have  cited  in^full,  inured  to  the  benefit  of  the  stock- 
holders in  the  lessor  company,  so  as  to  warrant  the  interposition 
of  a  court  of  equity  in  his  favor,  compelling  a  performance  of  they 
agreement  in  its  fullest  import.  He  says  that  the  consent  of 
the  testator's  assignor  was  essential  to  the  validity  of  the  lease 
of  the  New  York  company  in  1879,  and  by  that  fact,  and  by 
his  relation  as  a  stockholder,  he  thus  came  into  privity  with  the 
contract.  As  a  matter  of  fact,  conceded  in  the  case,  the  lease  of 
1879  received  the  assent  of  the  New  York  company's  stockhold- 
ers; but  we  do  no  think  the  concurrence  of  stockholders  to  be  an  | 
essential  condition  to  the  validity  of  a  lease  by  a  railroad  corpo- 
ration of  ifs  road  to  another  railroad  corporation.  The  act  of  i 
1839  has  more  than  once  been  "construed  to  authorize  such  a  lease. ' 
The  power  therein  conferred  upon  a  railroad  corporation  to  con- 
tract with  another  for  the  use  of  their  respective  roads,  in  such 
manner  as  the  contract  may  prescribe,  involves  the  power  to  make 
a  lease  for  a  term  of  years.  Woodruff  v.  Erie  Railway  Co.,  93 
N.  Y.  616.    .    .    . 

AH  powers  directly  conferred  by  statute,  or  impliedly  granted,) 
of  necessity,  must  be  exercised  by  the  directors  who  are  consti-| 
tuted  by  the  law  as  the  agency  for  the  doing  of  corporate  acts.: 
The  expression  of  the  corporate  will  and  the  performance  of 
corporate  functions,  in  the  management  of  a  corporation,  may 
originate  with  its  directors,  where  the  law  or  the  by-laws  have  1 
not  expressly  restricted  their  authority  and  made  flieir  action  to  \ 
rest  for  its  validity  upon  the  concurrence  of  the  stockholders,  j 
by  previous  action  or  subsequent  ratification.  Within  the  char- 
tered authority  they  have  the  fullest  power  to  regulate  the  con- 
cerns of  a  corporation  according  to  their  best  judgment,  and  con- 
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tracts  which  the  corporation  could  legitimately  make  come  within 
the  scope  of  the  ordinary  powers  of  corporate  management  Leslie 
V.  Lorillard,  1 10  N.  Y.  536.  The  duties  of  directors  are  of  the 
most  responsible  kind,  and  it  is  in  the  purview  of  the  law  that  they 
should  be  held  to  a  full  accountability  for  their  acts  to  the  stock- 
1  holders,  towards  whom  they  occupy  the  relation  of  trustees,  with 
I  all  which  that  term  implies  of  power  and  responsibility.  In  the 
management  of  the  affairs  of  the  corporation,  they  are  dependent 
solely  upon  their  own  knowledge  of  its  business  and  their  own 
judgment  as  to  what  its  interests  require.  The  error,  in  the  sup- 
position that,  in  the  case  of  a  railroad  corporation,  a  lease  of 
the  railroad  property  requires  for  its  validity  the  authorization  of 
stockholders,  has  its  source  in  the  idea  that  such  an  act  involves 
an  organic  change,  which  either  the  law  inhibits  or,  if  it  permits, 
vests  the  power  to  make  only  in  the  corporators,  either  by  express 
enactment,  or  by  necessary  or  natural  implication.  If  such  a 
contract,  as  the  lease  by  a  railroad  corporation  to  another  of  its 
railway,  was  not  within  the  powers  expressly  conferred  by  gen- 
eral laws,  by  which,  as  by  the  charter,  the  corporate  powers  are 
measured,  it  would  be  ultra  vires  and  could  not  be  made  at  all. 
But,  as  the  act  of  1839  authorizes  the  making  of  such  a  contract, 
and  the  law  does  not  regulate  the  manner  of  making  it,  or  im- 
pose restrictions  with  respect  to  it,  I  think  it  must  logically  follow 
that  the  power  to  make  it  is,  like  all  other  general  powers  of  man- 
agement, lodged  in  the  directors.  They  must  exercise  all  the 
powers  of  a  corporation,  subject  to  the  general  law  and  to  the 
by-laws  of  the  company,  and,  where  they  act  in  good  faith  and 
without  fraud  or  collusion,  their  action  is  conclusive  upon  the  cor- 
poration. As  agents  of  the  corporation,  we  must  find  the  extent 
of  their  powers  by  an  examination  of  the  laws  under  which  it  was 
created  and  exists.  Those  laws,  in  defining  the  powers  of  the  cor- 
poration, define  the  scope  of  the  directors'  powers  to  act  for  it. 
Comstock,  J.,  in  Hoyt  v.  Thomson's  Executor,  19  N.  Y.  216, 
said :  "  The  board  of  directors  of  a  corporation  do  not  stand  in  the 
same  relation  to  the  corporate  body  which  a  private  agent  holds 
towards  his  principal.  In  the  strict  relation  of  principal  and  agent, 
all  the  authority  of  the  latter  is  derived  by  delegation  from  the 
former.  .  .  .  But  in  corporate  bodies  the  powers  of  the  board 
of  directors  are,  in  a  very  important  sense,  original  and  undele- 
gated. The  stockholders  do  not  confer  nor  can  they  revoke  those 
powers.  They  are  derivative  only  in  the  sense  of  being  received 
from  the  State  in  the  act  of  incorporation.  The  directors  con- 
vened as  a  board  are  the  primary  possessors  of  all  the  powers 
which  the  charter  confines.    .    .    ." 

It  is  difficult  to  find  a  solid  foundation  for  the  argument  which 
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denies  to  the  directors  the  power  of  making  a  contract,  which  the 
law  expressly  permits  the  corporatiotL-tn  make,  without  the  au-  1 
thorization  of  the  stockfi6I9ersr^  If  it  is  deemed  to  be  too  exten- 
sive a  power  to  be  vested  in  the  directors  and  dangerous  to  the 
rights  of  the  stockholders,  in  the  possibilities  of  fraud,  it  is  for 
the  legislature  to  interfere  and  prescribe  regulations  for  its  ex- 
ercise.   What  we  hold  here  is,  that  a  contract  for  the  leasing  of  / 
one  railroad  to  another  is  within  the  original  powers  of  a  board 
or  directors  to  make,  becauseTt  is  a  power  conferred  upon  the 
corporation  by  the  legislature,  which  lodges  primarily  in  its  di-l 
rectors,  to  be  exercised  when,  according  to  their  best  judgment, 
the  needs  or  interests  of  the  corporation  require  it.    What  busi- 
ness a  corporation  can  do  within  its  chartered  limits  and  in  or 
about  that  business,  by  statutory  authority,  its  directors  hold  a\ 
delegated  power  from  the  legislature  to^  do  for  it.    The  fact  that 
in  this  case~tlK?  asseuf"ofnie  stockEolders  was  secured  to  the 
lease  does  not  affect  the  question.    It  is  a  very  proper  and  rea- 
sonable precaution  to  take,  in  view  of  its  being  an  important  dis- 
position of  property,  and  one  which,  I  should  think,  would  natur- 
ally be  taken.    .    .    . 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur;  Ruger,  Ch.  J.,  in  result. 

Judgment  affirmed. 
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RIGHT  OF  A  SHAREHOLDER  TO  SUE  ON  BEHALF 

OF   CORPORATION. 


FOSS  V.  HARBOTTLE. 

In  Chancery,  Before  Sir  James  Wigram,  V.  C,  March  25, 

1843. 

[Reported  in  2  Hare  461.] 

Lowndes  and  Rolt  in  support  of  the  demurrers  of  Harbottle, 
Adshead,  and  Westhead,  and  of  Bunting  and  Lane. 

Walker  and  Glasse  in  support  of  the  demurrers  of  Bealey  and 
Denison. 

James  Russell,  Roupell  and  Bartrum  for  the  bill. 
Vice-Chancellor.^     The  relief  which  the  bill  in  this  case 
seeks,  as  against  the  defendants  who  have  demurred,  is  founded 
on  several  alleged  grounds  of  complaint ;  of  these  it  is  only  nec- 
essary that  I  should  mention  two,  for  the  consideration  of  those 
two  grounds  involves  the  principle  upon  which  I  think  all  the 
,    demurrers  must  be  determined.    One  ground  is  that  the  direct- 
'    ors  of  the  Victoria  Park  Co.,  the  defendants  Harbottle,  Adshead, 
Byrom,  and  Bealey,  have,  in  their  character  of  directors,  pur- 
chased their  own  lands  of  themselves  for  the  use  of  the  com- 
,     pany,  and  have  paid  for  them,  or,  rather,  taken  to  themselves 
\    out  of  the  moneys  of  the  company  a  price  exceeding  the  value  of 
such  lands;  the  other  ground  is,  that  the  defendants  have  raised 
/     money  in  a  manner  not  authorized  by  their  powers  under  their 
act  of  incorporation;  and,  especially,  that  they  have  mortgaged 
or  encumbered  the  lands  and  property  of  the  company,  applied 
the  moneys  thereby  raised,  in  effect,  circuitously,  to  pay  the  price 
of  the  land  which  they  had  so  bought  of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question,  whether 
leaving  out  of  view  the  special  form  in  which  the  plaintiffs  have 
proceeded  in  the  suit,  the  bill  alleges  a  case  in  which  a  court  of 
equity  would  say  that  the  transactions  in  question  are  to  be 
opened  or  dealt  with  in  the  manner  which  this  bill  seeks  that  they 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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should  be;  but  I  certainly  would  not  be  understood  by  anything 
I  said  during  the  argument  to  do  otherwise  than  express  my  cor- 
dial concurrence  in  the  doctrine  laid  down  in  the  case  of  Hichens 
v.  Congreve,  4  Russ.  652,  and  other  cases  of  that  class,  I  take 
those  cases  to  be  in  accordance  with  the  principles  of  this  court, 
and  to  be  founded  on  justice  and  common  sense.  Whether  par- 
ticular cases  fall  within  the  principle  of  Hichens  v.  Congreve 
is  another  question.  In  Hichens  v.  Congreve  property  was  sold 
to  a  company  by  persons  in  a  fiduciary  character,  the  convey- 
ance reciting  that  £25,000  had  been  paid  for  the  purchase;  the 
fact  being  that  i  10,000  only  had  been  paid,  £15,000  going  into 
the  hands  of  the  persons  to  whom  the  purchase  was  intrusted.  It 
should  not  be  in  the  least  degree  disposed  to  limit  the  operation  of 
that  doctrine  in  any  case,  in  which  a  person  projecting  the  forma- 
tion of  a  company  invited  the  public  to  join  him  in  the  project, 
on  a  representation  that  he  had  acquired  property  which  was  in- 
tended to  be  applied  for  the  purposes  of  the  company.  I  should 
strongly  incline  to  hold  that  to  be  an  invitation  to  the  public  to 
participate  in  the  benefit  of  the  property  purchased,  on  the  terms 
on  which  the  projector  had  acquired  it.  The  fiduciary  character 
of  the  projector  would,  in  such  a  case,  commence  from  the  time 
when  he  first  began  to  deal  with  the  public,  and  would  of  course 
be  controlled  in  equity  by  the  representation  he  then  made  to  the 
public.  If  persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  view  to  the  formation  of  it, 
and  state  at  once  that  they  were  the  owners  of  such  land,  and 
propose  to  sell  it  at  a  price  fixed,  for  the  purposes  of  the  com- 
pany about  to  be  formed,  the  transaction,  so  far  as  the  public  are 
concerned,  commencing  with  that  statement,  might  not  fall  within 
the  principle  of  Hichens  v.  Congreve.  A  party  may  have  a  clear 
right  to  say:  "  I  begin  the  transaction  at  this  time;  I  have  pur- 
chased land,  no  matter  how  or  from  whom,  or  at  what  price ;  I  am 
willing  to  sell  it  at  a  certain  price  for  a  given  purpose."  It  is  not 
necessary  that  I  should  determine  the  effect  of  the  transactions 
that  are  stated  to  have  occurred  in  the  present  case.  I  make  these 
observations  only,  that  I  may  not  be  supposed,  from  anything 
which  fell  from  me  during  the  argument,  to  entertain  the  slightest 
hesitation  with  regard  to  the  application,  in  a  proper  case,  of  the 
principles  I  have  referred  to.  For  the  present  purpose,  I  shall 
assume  that  a  case  is  stated,  entitling  the  company,  as  matters  now 
stand,  to  complain  of  the  transactions  mentioned  in  the  bill. 

The  Victoria  Park  Co.  is  an  incorporated  body  and  the  con- 
duct with  which  the  defendants  are  charged  in  this  s\iit  is  an 
injury  not  to  the  plaintiffs  exclusively ;  it  is  an  injury  to  the  whole 
corporation  by  individuals  whom  the  corporation  intrusted  with 
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powers  to  be  exercised  only  for  the  good  of  the  corporation.  And 
from  the  case  of  the  Attorney-General  v.  Wilson,  Cr.  &  Ph.  i 
(without  going  further),  it  may  be  stated  as  undoubted  law  that 
a  bill  or  information  by  a  corporation  will  lie  to  be  relieved  in  re- 
spect of  injuries  which  the  corporation  has  suffered  at  the  hands 
of  persons  standing  in  the  situation  of  the  directors  upon  this 
record.  This  bill,  however,  differs  from  that  in  the  Attorney-Gen- 
eral V,  Wilson  in  this,  that  instead  of  the  corporation  being  forai- 
ally  represented  as  plaintiffs,  the  bill  in  this  case  is  brought  by 
two  individual  corporators,  professedly  on  behalf  of  themselves 
arid^altlhe^ther  riiembers  of  the  corporation,  except  those  who 
committed  the  injuries  complained  of — the  plaintiffs  assuming 
to  themselves  the  right  and  power  in  that  manner  to  sue  on  be- 
half of  and  represent  the  corporation  itself. 

It  was  not  nor  could  it  successfully  be  argued,  that  it  was  a 
matter  of  course  for  any  individual  members  of  a  corporation 
thus  to  assume  to  themselves  the  right  of  suing  in  the  name  of 
the  corporation.  In  law,  the  corporation,  and  the  aggregate  mem- 
bers of  the  corporation,  .are  not  the  same  thing  for  purposes  like 
this;  and  the  only  question  can  be,  whether  the  facts  alleged  in 
this  case  justify  a  departure  from  the  rule  which  prima  facie 
would  require  that  the  corporation  should  sue  in  its  own  name 
and  in  its  corporate  character,  or  in  the  name  of  some  one  whom 
the  law  has  appointed  to  be  its  representative. 

The  demurrers  are — first,  of  three  of  the  directors  of  the  com- 
pany, who  are  also  alleged  to  have  sold  lands  to  the  corporation 
under  the  circumstances  charged ;  secondly,  of  Bealey,  also  a  di- 
rector, alleged  to  have  made  himself  amenable  to  the  jurisdiction 
of  the  court  to  remedy  the  alleged  injuries,  though  he  was  not 
a  seller  of  land ;  thirdly,  of  Denison,  a  seller  of  land,  in  like  man- 
ner alleged  to  be  implicated  in  the  frauds  charged,  though  he 
was  not  a  director;  fourthly,  of  Mr.  Bunting,  the  solicitor,  and 
Mr.  Lane,  the  architect  of  the  company.  These  gentlemen  are 
neither  directors  nor  sellers  of  land,  but  all  the  frauds  are  alleged 
to  have  been  committed  with  their  privity,  and  they  also  are  in 
this  manner  sought  to  be  implicated  in  them.  The  most  con- 
venient course  will  be,  to  consider  the  demurrer  of  the  three 
against  whom  the  strongest  case  is  stated ;  and  the  consideration 
of  that  case  will  apply  to  the  whole. 
/  The  first  objection  taken  in  the  argument  for  the  defendants 
was,  that  the  individual  members  of  the  corporation  cannot  in  any 
case  sue  in  the  form  in  which  this  bill  is  framed.  During  the 
argument  I  intimated  an  opinion,  to  which,  upon  further  consid- 
eration, I  fully  adhere,  that  the  rule  was  much  too  broadly  stated 
on  the  part  of  the  defendants.    I  think  there  are  cases  in  which 
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a  suit  might  properly  be  so  framed.  Corporations  like  this,  of  a 
private  nature,  are  in  truth  little  more  than  private  partnerships ; 
and  in  cases  which  may  easily  be  suggested,  it  would  be  too  much 
to  hold  that  a  society  of  private  persons  associated  together  in 
undertakings  which,  though  certainly  beneficial  to  the  public,  are 
nevertheless  matters  of  private  property,  are  to  be  deprived  of 
their  civil  rights,  inter  se,  because,  in  order  to  make  their  common 
objects  more  attainable,  the  Crown  or  the  legislature  may  have 
conferred  upon  them  the  benefit  of  a  corporate  character.  If  a 
case  should  arise  of  injury  to  a  corporation  by  some  of  its  mem- 
bers, for  which  no  adeguate  remedy  remained,  except  that  of  a 
suit  by  individua!^.^uq?orators  iri  tHeTr  private  characters,  and  ask- 
ing in  such'CHaracter  the  protection  of  those  rights  to  which  in 
their  corporate  character  they  were  entitled,  I  cannot  but  think 
that  the  pringqJe  so  forcibly  laid  down  by  Ixrd  Cottenham  in 
Wallworth  v.  Holt,  4  Myl.  &  Cr.  635  {see  also  17  Ves.  320,  per 
Lord  Eldon),  and  other  cases,  would  apply,  and  the  claims  of 
justice  would  be  found  superior  to  any  difficulties  arising  out  of 
technical  rules  respecting  the  mode  in  which  corporations  are 
requiredjg-siic.  " 

But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  '  ( 

very  urgent  character  that  established  rules  of  law  and  practice  (>^ 
are  to  be  departed  from — rules  which,  Jhough  in  a  sense  technical,  [  ,„—(  ■" 
are  founded  on  general  principles  of  justice  and  convenience;  and"^ 
the  question  is,  whether  a  case  is  stated  in  this  bill  entitling  the  [ 
plaintiffs  to  sue  in  their  private  characters.     (His  Honor  stated  ■ 
the  substance  of  the  act,  sees,  i,  38,  43,  46,  47,  48,  49,  67,  70, 
114,  and  129).    The  result  of  these  clauses  is,  that  the  directors 
are  made  the  governing  body,  subject  to  the  superior  control  of     ,    ■  -  ■. 
the  proprietors  assembled  in  ^eneraLmeetijig ;  and,  as  I  under-  51  ■  ■ '"" '  ' 
stand  theTEct,  the  proprietors  so  assembled  have  power,  due  notice 
being  given  of  the  purposes  of  the  meeting,  to  originate  proceed- 
ings for  any  purpose  within  the  scope  of  the  company's  powers, 
as  well  as  to  control  the  directors  in  any  acts  which  they  may  have 
originated.    There  may  possibly  be  some  exceptions  to  this  propo- 
sition, but  such  is  the  general  effect  of  the  provisions  of  the 
statute. 

Now,  that  my  opinion  upon  this  may  be  clearly  understood,  I 
will  consider  separately  the  two  principal  grounds  of  complaint, 
to  which  I  have  adverted,  with  reference  to  a  very  marked  dis- 
tinction between  them.     The  first  ground  of  complaint  is  one  \ 
which,  though  it  might  prima  facie  entitle  the  corporation  to  re-  \ 
scind  the  transactions  complained  of,  does  not  absolutely  and  of     J 
necessity  fall  under  the  description  of  a  void  transaction.     The  / 
corporation  might  elect  to  adopt  those  transactions,  and  hold  the 
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directors  bound  by  them.  In  other  words,  the  transactions  admit 
of  confirmation  at  the  option  of  the  corporation.  The  second 
ground  of  complaint  may  stand  in  a  different  position ;  I  allude  to 
the  mortgaging  in  a  manner  not  authorized  by  the  powers  of  the 
act.  This,  being  beyond  the  powers  of  the  corporation,  may  ad- 
mit of  no  confirmation  while  any  one  dissenting  voice  is  raised 
against  it.  This  distinction  is  found  in  the  case  of  Preston  v. 
The  Grand  Collier  Dock  Co.,  ii  Sim.  327;  S.  C.  2  Railway  Cases, 

335. 

On  the  first  point,  it  is  only  necessary  to  refer  to  the  clauses  of 

the  act  to  show  that,  while  the  supreme  governing  body,  the  pro- 
prietors at  a  special  general  meeting  assembled,  retain  the  power 
of  exercising  the  functions  conferred  upon  them  by  the  act  of  in- 
corporation, it  cannot  be  competent  to  individual  corporators  to 
sue  in  the  manner  proposed  by  the  plaintiffs  on  the  present  record. 
This  in  effect  purports  to  be  a  suit  by  cestui  giigjrusts,  complain- 
ing of  a  fraud  committed  or  alleged  to  have  been  committed  by 
persons  in  a  fiduciary  character.  The  complaint  is  that  those 
trustees  have  sold  land  to  themselves,  ostensibly  for  the  benefit  of 
the  cestui  que  trusts.  The  proposition  I  have  advanced  is  that 
although  the  act  should  prove  to  be  voidable,  the  cestui  que  trusts 
may  elect  to  confirm  it.  Now,  who  are  the  cestui  que  trusts  in  this 
case?  The  corporation,  in. a  sense,  is  undoubtedly  the  cestui  que 
trust;  but  the  majority  of  the  proprietors  at  a  special  general 

I  meeting  assembled,  independently  of  any  general  rules  of  law 
upon  the  subject,  by  the  very  terms  of  the  incorporation  in  the 
present  case,  has  power  to  bind  the  whole  body,  and  every  indi- 
vidual corporator  must  be  taken  to  have  come  into  the  corporation 
upon  the  terms  of  being  liable  to  be  so  bound.  How  then  can  this 
court  act  in  a  suit  constituted  as  this  is,  if  it  is  to  be  assumed,  for 
the  purposes  of  the  argument,  that  the  powers  of  the  body  of  the 
proprietors  are  still  in  existence,  and  may  lawfully  be  exercised 
for  a  purpose  like  that  I  have  suggested?  While  the  court  may 
be  declaring  the  acts  complained  of  to  be  void  at  the  suit  of  the 
present  plaintiffs,  who  in  fact  may  be  the  only  proprietors  who 
disapprove  of  them,  the  governing  body  of  proprietors  may  de- 
feat the  decree  by  lawfully  resolving  upon  the  confirmation  of  the 
very  acts  which  are  the  subject  of  the  suit.    The  very  fact  that  the 

.governing  body  of  proprietors  assembled  at  the  special  general 
meeting  may  so  bind  even  a  reluctant  minority,  is  decisive  to  show 
that  the  frame  of  this  suit  cannot  be  sustained  while  that  bodv 
retains  its  functions.  In  order,  then,  that  this  suit  may  be  sustained, 
it  must  be  shown  either  that  there  is  no  such  power  as  I  have 
supposed  remaining  in  the  proprietors,  or,  at  least,  that  all  means 
have  been  resorted  to  and  found  ineflFectual  to  set  that  body  in 
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motion ;  this  latter  point  is  nowhere  suggested  in  the  bill ;  there  is 
no  suggestion  that  an  attempt  has  been  made  by  any  proprietor 
to  set  the  body  of  proprietors  in  motion,  or  to  procure  a  meeting 
to  be  convened  for  the  purpose  of  reyqkinj[  the  acts  complained 
of.  The  question  then  is,  whether  this  bill  is  so  framed  as  of 
necessity  to  exclude  the  supposition  that  the  supreme  body  of 
proprietors  is  now  in  a  condition  to  confirm  the  transactions  in 
question ;  or,  if  those  transactions  are  to  be  impeached  in  a  court 
of  justice,  whether  the  proprietors  have  not  power  to  set  the  cor- 
poration in  motion  for  the  purpose  of  vindicating  its  own  rights. 

(His  Honor  recapitulated  the  history  and  present  situation  of 
the  company,  as  it  appeared  upon  the  bill.) 

I  pause  here  to  examine  the  difficulty  which  is  supposed  by  the 
bill  to  oppose  itself  to  the  body  of  proprietors  assembling  and  act- 
ing at  an  extraordinary  general  meeting.  The  48th  section  of 
the  act  says,  that  a  certain  number  of  proprietors  may  call  such  a 
meeting  by  means  of  a  notice  to  be  addressed  to  the  board  of  di- 
rectors, and  left  with  the  clerk  or  secretary,  at  the  principal  office 
of  the  company,  one  month  before  the  time  of  meeting,  or  the 
board  is  not  bound  to  notice  it.  The  bill  says  that  there  is  no 
board  of  directors  properly  constituted — no  clerk — no  principal 
office  of  the  company — no  power  of  electing  more  directors — 
and  that  the  appointment  of  the  clerk  being  in  the  board  of  direct- 
ors, no  clerk  can  in  fact  now  be  appointed.  I  am  certainly  not 
prepared  to  go  the  whole  length  of  the  plaintiff's  argument 
founded  upon  the  48th  section.  I  admit  that  the  month  required 
would  probably  be  considered  imperative ;  but  is  not  the  mode  of 
service  directory  only?  Could  the  board  of  directors  de  facto, 
for  the  time  being,  by  neglecting  to  appoint  a  clerk  or  have  a  prin- 
cipal office,  deprive  the  superior  body,  the  body  of  proprietors,  of 
the  power  which  the  act  g^ves  that  body  over  the  board  of  direct- 
ors ?  Would  not  a  notice  in  substance — ^a  notice,  for  example,  such 
as  the  129th  section  provides  for  in  other  cases — ^be  a  sufficient 
notice?  Is  not  the  particular  form  of  notice  which  is  pointed  out 
by  the  48th  section  a  form  of  notice  g^ven  only  for  the  conve- 
nience of  the  proprietors  and  directors?  And  if  an  impediment 
should  exist,  and,  a  fortiori,  if  that  impediment  should  exist  by 
the  misconduct  of  the  board  of  directors,  it  would  be  difficult  to 
contend  with  success  that  the  powers  of  the  corporation  are  to  be 
paralyzed,  because  there  is  no  clerk  on  whom  service  can  be 
made.  I  require  more  cogent  arguments  than  I  have  yet  heard 
to  satisfy  me  that  the  mode  of  service  prescribed  by  the  48th 
section,  if  that  were  the  only  point  in  the  case,  is  more  than 
directory.  The  like  observations  will  apply  to  the  place  of  ser- 
vice ;  but  as  to  that,  I  think  the  case  is  relieved  from  difficulty  by 
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the  fact  that  the  business  of  the  company  is  stated  to  be  principally 
conducted  at  the  office  of  the  solicitor,  for  I  am  not  aware  that 
there  is  anj^hing  in  the  statute  which  attaches  any  peculiar  char- 
acter to  the  spot  designated  as  the  principal  office.  In  substance, 
the  board  of  directors  de  facto,  whether  qualified  or  not,  carry 
on  the  business  of  the  company  at  a  given  place,  and  under  this  act 
of  Parliament  it  is  manifest  that  service  at  that  place  would  be 
deemed  good  service  on  the  company. 

If  that  difficulty  were  removed,  and  the  plaintiff  should  say  that 
by  the  death  or  bankruptcy  of  directors,  and  the  carelessness  of 
proprietors  (for  that  term  must  be  added),  the  governing  body 
has  lost  its  power  to  act,  I  should  repeat  the  inquiries  I  have 
before  suggested,  and  ask  whether,  in  such  a  case  also,  the  48th 
section  is  not  directory,  so  far  as  it  appears  to  require  the  re- 
fusal or  neglect  of  the  board  of  directors  to  call  a  general  meet- 
ing, before  the  proprietors  can  by  advertisement  call  such  a 
meeting  for  themselves.  Adverting  to  the  undoubted  powers 
conferred  upon  the  proprietors,  to  hold  special  general  meetings 
without  the  consent  and  against  the  will  of  the  board  of  directors, 
and  the  permanent  powers  which  the  body  of  proprietors  must  of 
necessity  have,  I  am  yet  to  be  persuaded  that  the  existence  of 
this  corporation  (for  without  a  lawful  governing  body  it  cannot 
usefully  or  practically  continue)  can  be  dependent  upon  the  acci- 
dents which  at  any  given  moment  may  reduce  the  number  of  di- 
rectors below  three.  The  board  of  directors,  as  I  have  already 
observed,  have  no  power  to  put  a  veto  upon  the  will  of  any  ten 
proprietors  who  may  desire  to  call  a  special  general  meeting;  and 
if  ten  proprietors  cannot  be  found  who  are  willing  to  call  a  spe- 
cial general  meeting,  the  plaintiffs  can  scarcely  contend  that  this 
suit  can  be  sustained.  At  all  events,  what  is  there  to  prevent  the 
corporators  from  suing  in  the  name  of  the  corporation?  It  can- 
not be  contended  that  the  body  of  proprietors  have  not  sufficient 
interest  in  these  questions  to  institute  a  suit  in  the  name  of  the 
corporation.  The  latter  observations,  I  am  aware,  are  little  more 
than  another  mode  of  putting  the  former  questions  which  I  have 
suggested.  I  am  strongly  inclined  to  think,  if  it  were  necessary  to 
decide  these  points,  it  could  not  be  successfuly  contended  that 
the  clauses  of  the  act  of  Parliament  which  are  referred  to  arc 
anything  more  than  directory,  if  it  be,  indeed,  impossible  fr<Mn 
accident  to  pursue  the  form  directed  by  the  act.  I  attribute  to  the 
proprietors  no  power  which  the  act  does  not  give  them;  they 
have  the  power,  without  the  consent  and  against  the  will  of  the 
directors,  of  calling  a  meeting  and  of  controlling  their  acts ;  and 
if  by  any  inevitable  accident  the  prescribed  form  of  calling  a  meet- 
ing should  become  impracticable,  there  is  still  a  mode  of  calling 
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it  which,  upon  the  general  principles  that  govern  the  powers  of 
corporations,  I  think  would  be  held  to  be  sufficient  for  the  pur- 
pose. 

It  is  not,  however,  upon  such  considerations  that  I  shall  de- 
cide this  case.  The  view  of  the  case  which  has  appeared  to  me 
conclusive  is,  that  the  existence  of  a  board  of  directors  de  facto 
is  suiEciently  apparent  upon  the  statements  in  the  bill.  The  bank- 
ruptcy of  Westhead,  the  last  of  the  three  directors  who  became 
bankrupt,  took  place  on  the  2d  of  January,  1840;  the  bill  alleges 
that  he  thereupon  ceased  to  be  qualified  to  act  as  director,  and  his 
office  became  vacated ;  but  it  does  not  say  that  he  ceased  to  act  as 
a  director ;  nor,  although  it  is  said  that  thenceforward  there  was 
no  board  "  properly  constituted,"  is  it  alleged  that  there  was  no 
board  de  facto  exercising  the  functions  of  directors.  These,  and 
several  other  statements  of  the  bill,  are  pregnant  with  the  admis- 
sion of  the  existence  of  a  board  de  facto.  By  whom  was  the  com- 
pany governed,  and  its  affairs  conducted,  between  the  time  of 
Westhead's  bankruptcy,  and  that  of  the  filing  of  the  bill,  in  Octo- 
ber, 1842?  What  directors  or  managers  of  the  business  of  the 
cOTupany  have  lent  their  sanction  to  the  mortgages,  and  other 
transactions  complained  of,  as  having  taken  place  since  Janu- 
ary, 1840,  and  by  which  the  corporation  is  said. or  supposed  to  be, 
at  least  to  some  extent,  legally  bound  ?  Whatever  the  bill  may 
say  of  the  illegal  constitution  of  the  board  of  directors,  because 
the  individual  directors  are  not  duly  qualified,  it  does  not  any- 
where suggest  that  there  has  not  been  during  the  whole  period, 
and  that  there  was  not  when  the  bill  was  hied,  a  board  of  direct- 
ors de  facto,  acting  in  and  carrying  on  the  affairs  of  the  corpo- 
ration, and  whose  acting  must  have  been  acquiesced  in  by  the 
body  of  proprietors,  at  least,  ever  since  the  illegal  constitution  of 
the  board  of  directors  became  known,  and  the  acts  in  question 
were  discovered.  But  if  there  has  been  or  is  3  board  de  facto, 
their  acts  may  be  valid,  although  the  persons  so  acting  may  not 
have  been  duly  qualified.  The  114th  section  (not  stated  in  the 
bill)  of  the  act  provides  "  that  all  acts,  deeds,  and  things  done  or 
executed  at  any  meeting  of  the  directors,  by  any  person  acting  as 
a  director  of  the  said  company,  shall,  notwithstanding  it  may  af- 
terwards be  discovered  that  there  was  some  defect  or  error  in 
the  appointment  of  such  director,  or  that  such  director  was  dis- 
quali^ed,  or,  being  an  interim  director,  was  disapproved  of  by  an 
annual  general  meeting  of  proprietors,  be  as  if  such  person  had 
been  duly  appointed  and  was  qualified  to  be  a  director,"  The 
foundation  upon  which  I  consider  the  plaintiffs  can  alone  have 
a  right  to  sue  in  the  form  of  this  bill  must  wholly  fail,  if  there 
has  been  a  govemii^  body  of  directors  de  facto.    There  is  no 
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longer  the  impediment  to  convening  a  meeting  of  proprietors, 
who  by  their  vote  might  direct  proceedings  like  the  present  to  be 
taken  in  the  name  of  the  corporation,  or  of  a  treasurer  of  the 
corporation  (if  that  were  necessary)  ;  or  who,  by  rejecting  such 
a  proposal,  would,  in  effect,  decide  that  the  corporation  was  not 
aggrieved  by  the  transactions  in  question.  Now,  since  the  2d  of 
January,  1840,  there  must  have  been  three  annual  general  meet- 
ings of  the  company  held  in  July  in  every  year,  according  to  the 
provisions  of  the  act.  These  annual  general  meetings  can  only  be 
regularly  called  by  the  board  of  directors.  The  bill  does  not 
suggest  that  the  requisitions  have  not  been  complied  with  in  this 
respect,  either  by  omitting  to  call  the  meeting,  or  by  calling  it  in- 
formally ;  but  the  bill,  on  the  contrary,  avers  that  several  general 
meetings,  and  extraordinary  general  meetings,  and  other  meet- 
ing of  the  shareholders  of  the  company,  were  duly  convened  and 
held  at  divers  times  between  the  time  when  the  company  was 
established  and  the  year  1841 ;  including,  therefore,  in  this  period 
of  formality  of  proceeding,  as  well  as  capacity  in  constitution,  an 
entire  year  after  Westhead's  bankruptcy. 

Another  statement  of  the  bill  leading  to  the  same  inference — 
the  existence  of  an  acting  board — is  that  which  avers  that  since 
the  year  1839,  down,  in  fact,  to  the  time  of  filing  the  bill — ^that 
is,  during  these  three  years,  the  company  has  had  no  office  of  its 
own,  but  the  affairs  of  the  company  have  been  principally  con- 
ducted at  the  office  of  Mr.  Bunting.  Now  this,  as  I  must  read 
it,  is  a  direct  admission  that  the  affairs  of  the  company  have  been 
carried  on  by  some  persons.  By  whom,  then,  have  they  been 
carried  on?  The  statute  makes  the  board  of  directors  the  body 
by  whom  alone  those  affairs  are  to  be  ordered  and  conducted. 
There  is  no  other  person  or  set  of  persons  empowered  by  the  act 
to  conduct  the  affairs  of  the  company ;  and  there  is  no  allegation 
in  the  bill  that  any  persons,  other  than  the  board  of  directors 
originally  appointed,  have  taken  upon  themselves  that  business. 
In  the  absence  of  any  special  allegation  to  the  contrary,  I  am 
bound  to  assume  that  the  affairs  of  the  company  have  been  carried 
on  by  the  body  in  whom  alone  the  powers  of  that  purpose  were 
vested  by  the  act — namely,  a  board  of  directors. 

Again,  the  bill  alleges  that,  since  the  bankruptcy  of  Westhead, 
the  bankrupts  have  joined  in  executing  the  conveyances  of  the 
property  of  the  company  to  mortgagees.  It  could  only  have  been 
in  the  character  of  directors  that  they  could  confer  any  title  by  the 
conveyance;  in  that  character  the  mortgagees  would  have  re- 
quired them  to  be  parties,  and  it  is  in  that  character  that  I  must 
assume  they  executed  the  deeds. 

If  the  case  rested  here,  I  must  of  necessity  assume  the  exist- 
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Mice  of  a  board  of  directors,  and  in  the  absence  of  any  allegation 
that  the  board  de  facto,  in  whose  acting  the  company  must,  upon 
this  bill,  be  taken  to  have  acquiesced,  have  been  applied  to  and 
have  refused  to  appoint  a  clerk  and  treasurer  (if  that  be  neces- 
sary), or  take  such  other  steps  as  may  be  necessary  for  calling  a 
special  general  meeting,  or  had  refused  to  call  such  special  gen- 
eral meeting,  the  bill  does  not  exclude  every  case  which  the 
pleader  was  bound  to  exclude  in  order  to  justify  a  suit  on  be- 
half of  a  corporation,  in  a  form  which  assumes  its  practical  dis- 
solution. But  the  bill  goes  on  to  show  that  special  general  meet- 
ings have  been  held  since  January,  1840.  The  bill,  as  I  have  be- 
fore observed,  states  that  several  general  meetings,  and  extraor- 
dinary general  meetings,  have  been  held  between  the  establish- 
ment o£  the  company  and  the  year  1841,  not  excluding  the  year 
1840,  which  was  during  Westhead's  disqualification,  "  and  that 
at  such  meetings  false  and  delusive  statements,  respecting  the 
circumstances  and  prospects  of  the  company,  were  made  by  the 
said  directors  of  the  company  to  the  proprietors  who  attended 
such  meetings,  and  the  truth  of  the  several  fraudulent  and  im- 
proper acts  and  proceedings  herein  complained  of  was  not  dis- 
closed ; "  and  the  bill  specifies  some  meetings  in  particular. 
Against  the  pleader  I  must  intend  that  some  such  meetings  may 
have  been  held  at  a  time  when  there  was  no  board  properly  con- 
stituted, treasurer,  or  principal  office  of  the  company,  save  such 
as  appear  by  the  bill  to  have  existed;  and  if  that  were  so,  the 
whole  of  the  case  of  the  plaintiffs,  founded  on  the  impracticability 
of  calling  a  special  general  meeting,  fails.  Assuming  then,  as  I 
am  bound  to  do,  the  existence,  for  some  time  at  least,  of  a  state 
of  things  in  which  the  company  was  governed  by  a  board  of  di- 
rectors de  facto,  some  of  the  members  of  which  were  individually 
disqualified,  and  in  which,  notwithstanding  the  want  of  a  clerk, 
treasurer,  or  office,  the  powers  of  the  proprietors  were  called  into 
exercise  at  general  meetings,  the  question  is,  when  did  that  state 
of  things  cease  to  exist,  so  as  to  justify  the  extraordinary  proceed- 
ing of  the  plaintiffs  by  this  suit?  The  plaintiffs  have  not  stated 
by  their  bill  any  facts  to  show  that  such  was  not  the  actual  state  of 
things  at  the  time  their  bill  was  filed,  and,  in  the  absence  of  any 
statement  to  the  contrary,  I  must  intend  that  it  was  so. 

The  case  of  Preston  v.  The  Grand  Collier  Dock  Co.  was  re- 
ferred to  as  an  example  of  a  suit  in  the  present  form ;  but  there 
the  circumstances  were  in  no  respect  parallel  with  the  present ;  the 
object  of  that  suit  was  to  decide  the  rights  or  liabilities  of  one 
class  of  the  members  of  the  corporation  against  another,  in  re- 
spect of  a  matter  in  which  the  corporation  itself  had  no  power  to 
vary  the  situation  of  either. 
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I  have  applied  strictly  the  rule  of  making  every  intendment 
against  the  pleader  in  this  case — ^that  is,  of  intending  everything 
to  have  been  lawful  and  consistent  with  the  constitution  of  the 
company,  which  is  not  expressly  shown  on  the  bill  to  have  been 
unlawful  or  inconsistent  with  that  constitution.  And  I  am  bound 
to  make  this  intendment  not  only  on  the  general  rule,  but  also  on 
the  rules  of  pleading  which  require  a  plaintiff  to  frame  his  case 
so  distinctly  and  unambiguously,  that  the  defendant  may  not  be 
embarrassed  in  determining  on  the  form  which  his  defense  should 
assume.  Attorney-General  v.  Corporation  of  Norwich,  2  Myl. 
&  Cr.  406.  The  bill,  I  cannot  but  observe,  is  framed  with  great 
care,  and  with  more  than  ordinary  professional  skill  and  knowl- 
edge ;  but  the  averments  do  not  exclude  that  which,  prima  facie, 
must  be  taken  to  have  been  the  case,  that  during  the  years  1840, 
1 84 1,  and  1842,  there  was  a  governing  body;  that  by  such  body 
the  business  of  the  company  was  carried  on;  that  there  was  no 
insurmountable  impediment  to  the  exercise  of  the  powers  of  the 
proprietors  assembled  in  general  meetings  to  control  the  affairs 
of  the  company,  and  that  such  general  meetings  were  actually 
held.  The  continued  existence  of  a  board  de  facto  is  not  merely 
not  excluded  by  the  averments,  but  the  statements  in  the  bill  of 
the  acts  which  have  been  done  suppose,  and  even  require,  the  ex- 
istence of  such  a  board.  Now  if  the  plaintiff  had  alleged  that 
there  had  been  no  board  of  directors  de  facto,  and  had  on  that 
ground  impeached  the  transactions  complained  of,  the  defendants 
might  have  met  the  case  by  plea,  and  thereby  have  defended 
themselves  from  answering  the  bill.  If  it  should  be  said  that  the 
defendants  might  now  have  pleaded  that  there  was  a  board  of 
directors  de  facto,  the  answer  is,  that  they  might  then  have  been 
told  that  the  fact  sufficiently  appeared  upon  the  bill,  and  there- 
fore they  ought  to  have  demurred.  Uncertainty  is  a  defect  in 
pleading,  of  which  advantage  may  be  taken  by  demurrer.  If  I 
were  to  overrule  these  demurrers,  I  might  be  depriving  the  de- 
fendants of  the  power  of  so  protecting  themselves,  and  that  be- 
cause the  plaintiff  has  not  chosen,  with  due  precision,  to  put  for- 
ward that  fact,  which,  if  alleged,  might  have  been  met  by  plea, 
but  which,  not  being  so  alleged,  leaves  the  bill  open  to  demurrer. 

I  must  further  observe,  that  although  the  bill  does,  with  great 
caution,  attempt  to  meet  every  case  which,  it  was  supposed,  might 
have  been  fatal  to  it  upon  demurrer,  yet  it  is  by  allegations  of  the 
most  general  kind,  and  many  of  which  cannot  by  possibility  be 
true.  It  alleges  the  recent  discovery  of  the  acts  complained  of, 
but  it  gives  no  allegation  whatsoever  for  the  purpose  of  telling 
when  or  how  such  discovery  was  made,  or  what  led  to  it.  I  am 
bound  to  give  the  plaintiff,  on  a  general  demurrer,  the  benefit  of 
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the  allegation  that  the  matters  complained  of  have  been  recently 
discovered,  whatever  the  term  "  recently  discovered  "  may  mean ; 
but  when  I  look  into  the  schedule  to  the  act  I  find  that  many  of 
those  matters  must  have  been  known  at  a  very  early  period  in  the 
history  of  the  company.  I  find  also  provisions  of  the  act  requir- 
ing that  books  shall  be  kept  in  which  all  transactions  shall  be 
fully  and  fairly  stated ;  and  I  do  not  find  in  the  bill  anything  like 
a  precise  allegation  that  the  production  of  those  books  would  not 
have  given  the  information,  or  that  there  have  not  been  means  of 
seeing  those  books  at  least  at  some  time  since  1835,  or  since  the 
transactions  in  question  took  place,  so  that,  in  point  of  fact,  many 
of  the  transactions  might  and  may  have  been  sooner  known. 
These  are  observations  upon  which  I  do  not  found  my  judgment, 
but  which  I  use  as  explaining  why  it  is  I  have  felt  bound  in 
favor  of  the  defendants  to  construe  the  bill  with  strictness. 

The  second  point,  which  relates  to  the  charges  and  encumbrances 
alleged  to  have  been  illegally  made  on  the  property  of  the  com- 
pany, is  open  to  the  reasoning  which  I  have  applied  to  the  first 
point,  upon  the  question  whether,  in  the  present  case,  individual  1 
members  are  at  Hberty  to  complain  in  the  form  adopted  by  this  j 
bill;  for  why  should  this  anomalous  form  of  suit  be  resorted  to,  | 
if  the  powers  of  the  corporation  may  be  called  into  exercise?    But  ' 
this  part  of  the  caseTs  oTgreater  difficulty  upon  the  merits.    I  fol- 
low, with  entire  assent,  the  opinion  expressed  by  the  Vice-Chan- 
cellor  in  Preston  v.  The  Grand  Collier  Dock  Co.,  that,  if  a  trans- 
action be  void,  and  not  merely  voidablg,_the  corppratuin-_cari- 

nOt  confirm    it   so  as   to  hind.a  Hiccpnting  m^npril-y  r<f  its   |T>Pmhprs 

But  that  will  not  dispose  of  this  question.  The  case  made  with 
regard  to  these  mortgages  or  encumbrances  is,  that  they  were  exe- 
cuted in  violation  of  the  provisions  of  the.  act.  The  mortgagees 
are  not  defendants~t6~the  bill,  nor  does  the  bill  seek  to  avoid  the 
security  itself,  if  it  could  be  avoided,  on  which  I  give  no  opinion. 
The  bill  prays  inquiries  with  a  view  to  proceedings  being  taken 
aliunde  to  set  aside  these  transactions  against  the  mortgagees. 
The  object  of  this  bill  against  the  defendants  is  to  make  them 
individually  and  personally  responsible  to  the  extent  of  the  in- 
jury alleged  to  have  been  received  by  the  corporation  from  the 
■making  of  the  mortgages.  Whatever  the  case  might  be,  if  the 
object  of  the  suit  was  to  rescind  these  transactions,  and  the  alle- 
gations in  the  bill  showed  that  justice  could  not  be  done  to  the 
shareholders  without  allowing  two  to  sue  on  behalf  of  them- 
selves and  others,  very  different  considerations  arise  in  a  case 
like  the  present,  in  which  the  only  of  the  alleged  illegal  acts  are 
sought  to  be  vested  personally  upon  the  directors.  The  money 
forming  the'considerafibn  For" the  ffrottgages^  was  received,  and 
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was  expended  in,  or  partly  in,  the  transactions  which  are  the  sub- 
ject of  the  first  ground  of  complaint.  Upon  this,  one  question 
appears  to  me  to  be  whether  the  company  could  confirm  the  for- 
mer transactions,  take  the  benefit  of  the  money  that  lias  been 
raised,  and  yet,  as  against  the  directors  personally,  complain  of 
I  the  acts  which  they  have  done,  by  means  whereof  the  company  ob- 
»  tains  that  benefit  which  I  suppose  to  have  been  admitted  and 
I  adopted  by  such  confirmation.  I  think  it  would  not  be  open  to 
the  company  to  do  this ;  and  my  opinion  already  exjpressed  on  the 
first  point  is,  that  the  transactions  which  constitute  the  first 
ground  of  complaint  may  possibly  be  beneficial  to  the  company, 
and  may  be  so  regarded  by  the  proprietors,  and  admit  of  con- 
firmation. I  am  of  opinion  that  this  question — ^the  question  of 
confirmation  or  avoidance— cannot  properly  be  litigated  upon 
this  record,  regard  being  had  to  the  existing  state  and  powers  of 
the  corporation,  and  that  therefore  that  part  of  the  bill  which 
seeks  to  visit  the  directors  personally  with  the  consequences  of  the 
impeached  mortgages  and  charges,  the  benefit  of  which  the  com- 
pany enjoys,  is  in  the  same  predicament  as  that  which  relates  to 
the  other  subject  of  complaint.  Both  questions  stand  on  the 
same  ground,  and,  for  the  reasons  which  I  stated  in  consider- 
ing the  former  point,  these  demurrers  must  be  allowed. 


FORREST  V.  THE  MANCHESTER,  SHEFFIELD  &  LIN- 
COLNSHIRE RAILWAY  CO. 

In  Chancery,  Before  Lord  Westbury,  C,  July  3,  1861. 

[Reported  in  4  De  Gex,  Fisher  &  Jones  126.] 

This  was  the  appeal  of  the  plaintiff  from  the  dismissal  of  his 
bill  by  the  Master  of  the  Rolls.  The  plaintiff  was  a  shareholder  in 
the  Manchester,  Sheffield  &  Lincolnshire  Railway  Co.,  and  sued  on 
behalf  of  himself  and  the  other  shareholders  of  the  company  for 
an  injunction  to  restrain  the  defendants  from  conveying  in  vessels 
or  boats  passengers,  cattle,  or  goods  from  Hull  or  Grimsby  to 
Spurn  Point. 

By  the  12  &  13  Vict.  c.  61,  by  which  the  company  was  incor- 
porated, it  was  enacted  (sec.  185)  that  the  company  might  estab- 
lish and  maintain  within  the  limits  of  two  hundred  and  twentv 

m 

yards  measured  westward  from  the  centre  of  the  haven  or  creek 
of  New  Holland,  in  Lincolnshire,  and  such  other  limits  as  were 
comprised  in  an  undertaking  amalgamated  under  the  act  with  the 
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tlefeiidanis'  undertaking  and  known  as  "  The  Humber  Piers  and 
Steam  Communication  at  New  Holland,"  as  aforesaid,  steam  or 
other  boats,  floats,  or  rafts  for  the  conveyance  of  carriages,  horses, 
cattle,  goods,  wares,  merchandise,  and  other  portable  articles  and 
foot  passengers  over  and  across  the  river  Humber  from  any  point 
within  the  limits  aforesaid  within  the  parish  of  Barrow-upon- 
Humber  to  the  town  or  borough  of  Kingston- upon- Hull  and  back ; 
and  from  time  to  time  to  do  all  other  things  necessary  for  estab- 
lishing, maintaining,  regulating,  and  managing  the  said  com- 
munication, and  making  the  same  as  useful  and  advantageous  to 
the  public  as  might  be ;  and  that  all  persons  with  carriages,  horses, 
cattle,  goods,  wares,  and  merchandise,  and  all  foot  passengers 
should  have  liberty  to  pass  by  the  boats  of  the  said  company  from 
any  point  within  the  limits  aforesaid  in  the  said  parish  of  Barrow- 
upon-Humber  to  the  town  and  borough  of  Kingston-upon-HulI 
and  back  upon  payment  of  the  respective  tolls  thereinafter 
granted. 

"  Spurn  Point "  is  a  headland  or  promontory,  lying  some  way 
to  the  southeast  of  Hull  and  running  into  the  German  Ocean ; 
and  the  bill  alleged  that  the  company  were  running  excursion 
boats  to  this  place,  which  was  beyond  the  limits  prescribed  by  the 
act,  and  that  this  was  beyond  the  powers  of  the  company  under 
their  act,  and  was  also  prejudicial  to  another  company  called  "  The 
Gainsborough  United  Steam  Packet  Co.,  Limited,"  in  which  the 
plaintiff  was  a  large  shareholder.  The  prayer  of  the  bill  was  for 
a  declaration  that  the  defendants  were  not  authorized  or  empow- 
ered to  convey  and  were  not  justified  in  conveying  in  boats  or 
vessels  passengers,  cattle,  or  goods  from  the  said  town  or  borough 
of  Kingston- upon- Hull  to  Spurn  Point  aforesaid  and  back,  or  in 
conveying  passengers  from  Grimsby  to  Sgurn  Point,  or  in  con- 
veying or  carrying  passengers,  cattle,  or  goods  in  boats  or  vessels 
from  or  to  any  place  except  over  and  across  the  said  river  Hum- 
ber, from  any  parts  within  the  limits  mentioned  in  the  said  special 
act  within  the  parish  of  Barrow- upon-H umber  to  the  town  or 
borough  of  Kingston-upon-Hull  and  back,  and  for  an  injunction 
accordingly. 

The  defendants  by  their  answer  stated  that  the  steamboats 
which  the  company  was  bound  to  keep  and  maintain  for  the  ser- 
vice of  the  ferry  were  never  all  in  use  at  the  same  time  for  the 
purposes  of  the  ferry,  and  that  for  many  years  past  the  defendants 
had  been  in  the  habit  from  time  to  time  of  advertising  excursion 
trains  to  Hull  from  Manchester  and  other  places  on  their  line  of 
railway ;  and  as  a  further  inducement  to  the  public  to  avail  them- 
selves of  such  excursion  trains  had  frequently  advertised  in  con- 
nection therewith  a  trip  down  the  Humber  from  Hull  to  Spurn 
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Point,  a  distance  of  about  twenty-eight  miles,  and  that  a  great 
number  of  passengers  brought  by  the  company's  excursion  trains 
to  Hull,  and  many  friends  of  such  excursionists  and  other  persons 
at  Hull,  had  been  from  time  to  time  conveyed  from  Hull  to  Spurn 
Point  aforesaid  and  back  to  Hull  by  such  of  the  steamboats  of  the 
company  as  were  not  at  the  time  required  for  the  packet  service 
across  the  Humber,  and  which  would,  if  they  had  not  been  so 
employed,  have  been  idle  and  profitless  to  the  company.  They 
further  stated  that  the  suit  was  not  for  the  benefit  of  the  other 
shareholders  of  the  company  on  whose  behalf  the  plaintiff  held 
himself  out  as  suing,  but  was  instituted  solely  to  promote  and 
serve  the  interests  of  the  Gainsborough  United  Steam  Packet  Co., 
Limited,  and  that  all  the  other  shareholders  of  the  tiefendants' 
company  were  opposed  to  the  suit. 

Evidence  was  gone  into,  and  the  plaintiff  on  his  cross-examina- 
tion admitted  that  he  held  only  £82  stock  in  the  railway  company, 
but  was  the  holder  of  twelve  £30  shares  in  the  packet  company, 
which  was  paying  a  dividend  of  £10  per  cent. ;  and  that  the  excur- 
sion traffic  had  been  continued  for  eight  or  ten  years.  He  also 
admitted  that  the  directors  of  the  packet  company  had  directed 
the  institution  of  the  suit  and  indemnified  him  against  costs.  The 
Master  of  the  Rolls  dismissed  the  bill  on  the  ground  that  the  act 
sought  to  be  restrained  was  not  ultra  vires, 

Selwyn  and  £.  K.  Karslake  for  the  appellant. 

Palmer,  Solicitor-General,  and  Fischer,  for  the  respondents, 
were  not  called  upon. 

The  Lord  Chancellor.  In  this  case  I  am  asked  to  reverse  the 
order  of  the  Master  of  the  Rolls  dismissing  this  bill  with  costs. 
I  desire  it  to  be  distinctly  understood  that  my  decision  does  not 
proceed  upon  the  grounds  stated  by  the  Master  of  the  Rolls.  It 
is  unnecessary  for  me  to  express  any  opinion  upon  the  grounds 
stated  by  His  Honor,  which,  if  they  are  correct,  would  be  confined 
entirely  to  this  particular  case,  because  they  have  reference  to  the 
peculiar  constitution  of  the  present  company.  But  the  ground 
upon  which  I  proceed  is  entirely  that  of  personal  exception  to  the 
character  of  the  plaintiff,  and  the  foundation  of  my  decision  is 
contained  in  this  passage  of  the  plaintiff's  own  examination,  not 
attempted  to  be  qualified  or  questioned.  He  says  in  that  examina- 
"tion,  "  The  directors  of  the  packet  company  directed  the  institu- 
•  tion  of  this  suit  and  indemnify  me  against  costs."  It  is  not  that 
they  persuaded  him  to  institute  the  suit,  not  that  they  instigated 
the  suit,  but  that  the  directors  of  the  other  company  have  "di- 
rected the  suit,"  and  are  to  indemnify  the  plaintiff  against  the 
,  costs  of  it.  To  use  a  familiar  expression,  the  plaintiff  is  the  puppet 
of  that  company.    It  has  been  a  very  wholesome  doctrine  of  this 
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court  that  one  shareholder  having  in  view  the  legitimate  purposes 
of  the  company  may  be  permitted  in  this  court  to  maintain  a  sutt 
on  behalf  of  himself  and  the  other  shareholders  of  the  company, 
but  the  principle  upon  which  that  constructive  representation  of 
the  shareholders  is  permitted  indisputably  requires  that  the  suit 
shall  be  a  bqna^de^  one,  faithfully,  truthfully,  sincerely  directed 
to  the  benefit  and  the  interests  of  those  shareholders  whom  the 
plaintiff  claims  a  right  to  represent.  But  can  I  permit  a  man  whc^ 
is  the  puppet  of  another  company  to  represent  the  shareholders 
of  the  company  against  whom  he  desires  to  establish  the  interests 
and  benefits  of  a  rival  scheme?  That  would  be  entirely  contrary 
to  the  principle  upon  which  this  constructive  representation  has 
been  permitted  to  be  founded.  When  the  plaintiff  sues  in  that 
capacity  any  personal  exception  to  the  plaintiff  remains,  and  it 
would  be  in  direct  contradiction  of  every  principle  of  truth  and 
justice  if  I  permitted  a  man  to  come  here  clothed  in  the  garb  of 
a  shareholder  of  company  A,  but  who  is  in  reality  a  shareholder 
in  company  B,  and  has  no  sympathy  whatever  with,  no  real  pur- 
pose of  promoting  the  interests  of  the  other  company.'  Such  a 
thing  would  be  so  much  at  variance  with  the  principles  of  a  court 
of  equity  that  it  would  be  impossible  for  it  to  entertain  a  suit  of 
that  description,  which  is  a  mere  mockery,  a  mere  illusory  pro- 
ceeding. 

It  is,  however,  said  that  this  objection  was  considered  some 
years  ago  in  the  well-known  case  of  Colman  v.  The  Eastern  Coun- 
ties Railway  Co.,  10  Beav.  1,  and  was  overruled  by  the  late  Master 
of  the  Rolls,  Lord  Langdale.  All  I  mean  to  say  about  that  case 
is  that  the  objection  there  proceeded  upon  a  different  ground.  The 
proposition  of  Lord  Langdale  is  that  it  is  no  ground  of  personal 
exception  to  a  plaintiff  that  he  has  been  instigated  to  institute  his 
suit  by  another  company.  If  the  proposition  be  limited  to  the 
extent  of  the  words  in  which  it  is  expressed,  possibly  there  may 

*  He  has  sued  on  behalf  of  himself  and  others,  and,  not  withstanding  what 
has  b«en  contended  on  the  part  of  the  defendants,  I  assume  that  there  still 
exist  persons  who  have  a  right  to  complain  of  these  transactions.  But  that 
will  not  give  the  plaintiff  a  title  to  sue  for  them.  As  on  one  hand  a  plain- 
tiff, who  has  a  right  to  complain  of  an  act  done  to  a  numerous  society  of 
which  he  is  a  member,  is  entitled  effectually  to  sue  on  behalf  of  himself 
and  all  others  similarly  interested,  though  no  other  may  wish  to  sue,  so. 
although  there  are  a  hundred  who  wish  to  institute  a  suit  and  are  entitled 
to  sue.  still  if  they  sue  by  a  plaintiR  only,  who  has  personally  precluded 
himself  from  suing,  that  suit  cannot  proceed.  The  present  case  in  my 
opinion  stands  upon  the  same  footing  as  if  the  dissatisfied  shareholders 
(supposing  them  to  be  dissatisfied)  had  sued  by  a  plaintiff  who  had  re- 
leased the  defendants.  For  that  in  my  opinion  is  the  position  in  which 
effectually  Mr.  Burt  has  placed  himself.— Knight  Bruce,  L.  J..  Burt  x:  The 
Briiish  Nation  Life  Assurance  Association,  De  G.  &  J.  158,  173-174. — Ed. 


l604  FORREST  V.  MANCHESTER,  S.  &  L.  RY.  CO.     [CHAP.  X. 

be  no  exception  to  that  proposition,  but  undoubtedly  I  would  not 
assent  to  it  if  carried  one  jot  beyond  those  limits.  I  desire, 
however,  to  point  out  again  the  wide  difference  which  exists 
between  a  suit  "  directed  "  to  be  instituted  by  the  directors  of 
another  company  and  a  suit  which  is  bona  fide  instituted  by  the 
plaintiff,  persuaded  only  to  the  institution  of  it  by  the  arguments 
of  another  company.  In  the  one  case  the  suit  is  the  suit  of  the 
plaintiff,  and  is  for  aught  that  appears  instituted  at  the  peril  of  the 
plaintiff.  In  the  other  case  the  whole  origin  of  the  suit  and  the 
direction  and  conduct  of  it  emanate  altogether  from  the  other 
company,  and  the  suit  would  have  no  existence  whatever  but  for 
the  order  of  the  other  company.  I  consider,  therefore,  that  the 
language  in  which  the  Master  of  the  Rolls  expresses  himself 
upon  the  proposition  then  submitted  to  him  does  not  in  the 
smallest  degree  interfere  with  or  weaken  the  ground  that  I  have 
taken. 

I  have  nothing  to  do  with  the  motives  of  plaintiffs  suing  in  this 
court.  If  they  come  here  in  a  bona  fide  character,  the  reason  for 
their  coming  here  is  a  matter  beyond  the  province  of  a  court  of 
justice  to  inquire  into.  But  if  a  man  comes  here  representing  to 
me  that  he  is  a  bona  fide  shareholder  in  a  company,  and  that  it  is 
the  bona  fide  suit  of  that  company,  and  it  turns  out  not  to  be  the 
suit  of  that  company,  but  in  reality  to  be  in  its  origin  and  its  ver}' 
birth  and  creation  the  suit  of  another  company,  then  I  repeat  that 
this  is  an  illusory  proceeding,  and  ought  not  to  be  attended  to  by 
the  court.  The  well-known  words — ^the  trite  quotation — will 
occur  to  the  minds  of  those  who  hear  me:  " Fabula  non  est 
judicium  in  scena  non  in.  foro  res  agitur."  If  this  gentleman  be 
permitted  to  come  and  assume  merely  for  the  purpose  of  coming 
into  this  court  the  garb  of  a  shareholder,  but  at  the  same  time 
explicitly  announces,  "  This  suit  is  not  directed  to  the  purposes  of 
that  company ;  I  have  nothing  in  common  with  the  shareholders  of 
that  company;  it  has  not  emanated  from  the  wish  of  the  share- 
holders ;  it  does  not  emanate  from  me  as  a  shareholder ;  it  is  not 
my  act ;  I  am  directed  to  do  it  by  another  party  and  another  body 
of  men,"  then  in  point  of  fact  the  suit  is  not  the  expression  of  his 
own  will,  nor  is  it  the  legitimate  prosecution  of  his  own  interests 
or  his  own  objects,  but  it  is  the  prosecution  of  the  interests  and 
objects  of  persons  who  have  no  right  whatever  to  invoke  the  inter- 
ference of  this  court. 

I  treat  this  suit  as  an  imposition  on  the  court.  By  these  words 
I  mean  no  reflection  upon  the  plaintiff  himself,  because  he  has  told 
the  truth,  and  does  not  appear  at  any  time  to  have  desired  to  con- 
ceal it.  But  as  he  comes  here  in  the  character  of  a  shareholder  in 
the  company,  and  tells  me  frankly  that  the  institution  of  the  suit 
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is  not  his  own  act,  but  an  act  that  he  has  been  directed  to  do  by 
the  other  company,  then,  using  the  words  without  offense,  I  de- 
nominate that  suit  an  imposition  on  the  court,  and  I  dismiss  it 
accordingly,  and  affirm,  though  on  a  different  ground,  the  order 
that  has  been  made. 
I  refuse  this  application,  with  costs. 


GEORGE  C.  DODGE,  Appellant,  v.  JOHN  M.  WOOLSEY. 

In  the  Supreme  Court  of  the  United  States,  December 
Term,  1855. 

[Reported  in  18  Howard  331.] 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Ohio. 

The  circumstances  of  the  case  are  fully  stated  in  the  opinion  of 
the  court. 

Wayne,  J.^  It  must  often  happen  under  such  a  government  as 
that  of  the  United  States  that  constitutional  questions  will  be 
brought  to  this  court  for  decision,  demanding  extended  investiga- 
tion and  its  most  careful  judgment. 

This  is  one  of  that  kind ;  but  fortunately  it  involves  no  new 
principles  nor  any  assertion  of  judicial  action  which  has  not  been 
repeatedly  declared  to  be  within  the  constitutional  and  le^slative 
jurisdictitMi  of  the  courts  of  the  United  States,  and  by  way  of 
appeal  or  by  writ  of  error,  as  the  case  may  be,  within  that  of  the 
Supreme  Court, 

It  is  a  suit  in  chancery,  which  was  brought  by  John  M.  Wool- 
sey,  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Ohio,  seeking  to  enjoin  the  collection  of  a  tax  assessed  by  the  State 
of  Ohio  on  the  Commercial  Branch  Bank  of  Cleveland,  a  branch 
of  the  State  Bank  of  Ohio.  He  makes  George  C.  Dodge,  the  tax 
collector,  the  directors  of  the  bank,  and  the  bank  itself,  defend- 
ants.   .    .    . 

From  that  decision  the  defendant  Dodge  has  appealed  to  this 
court. 

His  counsel  have  relied  upon  the  following  points  to  sustain  the 
appeal : 

I.  The  complainant  does  not  show  himself  to  be  entitled  to 
relief  in  a  court  of  chancer)-,  because  the  charter  of  the  bank 
provides  that  its  affairs  shall  be  managed  by  a  board  of  directors, 

'  The  opinion  is  given  in  part  only. — Ed. 
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and  that  they  are  not  amenable  to  the  stockholders  for  an  error  of 
judgment  merely.  And  that  in  order  to  make  them  so  it  should 
have  been  averred  that  they  were  in  collusion  with  the  tax  col- 
lector in  their  refusal  to  take  legal  steps  to  test  the  validity  of  the 
tax. 

2.  It  was  urged  that  this  suit  had  been  improperly  brought  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio, 
because  it  is  a  contrivance  to  create  a  jurisdiction  where  none 
fairly  exists  by  substituting  an  individual  stockholder  in  place  of 
the  Commercial  Bank  as  complainant  and  making  the  directors 
defendants ;  the  stockholder  being  made  complainant,  because  he 
is  a  citizen  of  the  State  of  Connecticut,  and  the  directors  being 
made  defendants  to  give  countenance  to  his  suit.    .    .    . 

We  will  consider  the  points  in  their  order.  The  first  compre- 
hends two  propositions,  namely,  that  courts  of  equity  have  no 
jurisdiction  over  corporations,  as  such,  at  the  suit  of  a  stockholder 
for  violations  of  charters  and  none  for  the  errors  of  judgment  of 
those  who  manage  their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still,  it 
has  been  found  necessary  for  prevention  of  injuries  for  which 
common-law  courts  were  inadequate  to  entertain  in  equity  such 
a  jurisdiction  in  the  progressive  development  of  the  powers  and 
effects  of  private  corporations  upon  all  the  business  and  interests 
of  society. 

It  is  now  no  longer  doubted,  either  in  England  or  the  United 
States,  that  courts  of  equity  in  both  have  a  jurisdiction  over  cor- 
porations, at  the  instance  of  one  or  more  of  their  members,  to 
apply  preventive  remedies  by  injunction  to  restrain  those  who 
administer  them  from  doing  acts  which  would  amount  to  a  viola- 
tion of  charters,  or  to  prevent  any  misapplication  of  their  capitals 
or  profits  which  might  result  in  lessening  the  dividends  of  stock- 
holders or  the  value  of  their  shares,  as  either  may  be  protected 
by  the  franchises  of  a  corporation,  if  the  acts  intended  to  be  done 
create  what  is  in  the  law  denominated  a  breach  of  trust.  And  the 
jurisdiction  extends  to  inquire  into  and  to  enjoin,  as  the  case  may 
require  that  to  be  done,  any  proceedings  by  individuals,  in  what- 
ever character  they  may  profess  to  act,  if  the  subject  of  complaint 
is  an  imputed  violation  of  a  corporate  franchise  or  the  denial  of 
a  right  growing  out  of  it,  for  which  there  is  not  an  adequate  rem- 
edy at  law.     .     .     . 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  para- 
graphs 391,  393 :  "  In  cases  where  the  legal  remedy  against  a 
corporation  is  inadequate  a  court  of  equity  will  interfere  is  well 
settled,  and  there  are  cases  in  which  a  bill  in  equity  will  He  against 
a  corporation  by  one  of  its  members."    "  Though  the  result  of  the 
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authorities  clearly  is  that  in  a  corporation,  when  acting  within  the 
scope  of  and  in  obedience  to  the  provisions  of  its  constitution,  the 
will  of  the  majority,  duly  expressed  at  a  legally  constituted  meet- 
ing, must  govern ;  yet  beyond  the  limits  of  the  act  of  incorporation 
the  will  of  the  majority  cannot  make  an  act  valid,  and  the  powers 
of  a  court  of  eqtilry  may~  Be  put  in  motion  at  flie  instance  of  a 
single  shareholder,  if  he  can  show  that  the  corporation  are  em- 
ploying their  statutory  powers  for  the  accomplishment  of  purposes 
not  within  the  scope  of  their  institution.  Yet  it  is  to  be  observed 
that  there  is  an  important  distinction  between  this  class  of  cases 
and  those  in  which  there  is  no  breach  of  trust,  but  only  error  and 
misapprehension  or  simple  negligence  on  the  part  of  the  direct- 


ors. 
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We  have,  then,  the  rule  and  its  limitation.  It  is  contended  that 
this  case  is  within  the  limitation,  or  that  the  directors  of  the  Com- 
mercial Bank  of  Cleveland,  in  their  action  in  respect  to  the  tax 
assessed  upon  it,  under  the  act  of  April  18,  1852,  and  in  their 
refusal  to  take  proper  measures  for  testing  its  validity,  have  com- 
mitted an  "  error  of  judgment  merely." 

It  is  obvious  from  the  rule  that  the  circumstances  of  each  case 
must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought;  that  the  pleadings  must  be  relied  upon  to  collect 
what  they  are,  to  ascertain  in  what  character  and  to  what  end 
a  shareholder  invokes  the  interposition  of  a  court  of  equity  on 
account  of  the  mismanagement  of  a  board  of  directors ;  whether 
such  acts  are  out  of  or  beyond  the  limits  of  the  act  of  incorpora- 
tion, either  of  commission  contrary  thereto  or  of  negligence  in 
not  doing  what  it  may  be  their  chartered  duty  to  do. 

This  brings  us  to  the  inquiry  as  to  what  the  directors  have  done 
in  this  case  and  what  they  refused  to  do  upon  the  application  of 
their  co-corporator,  John  M.  Woolsey.  After  a  full  statement  of 
his  case,  comprehending  all  of  his  rights  and  theirs  also,  alleging 
in  his  bill  that  his  object  was  to  test  the  validity  of  a  tax  upon  the 
ground  that  it  was  unconstitutional,  because  it  impaired  the  obli- 
gation of  a  contract  made  by  the  State  of  Ohio  with  the  Commer- 
cial Bank  of  Cleveland  and  the  stockholders  thereof,  he  represents 
in  his  own  behalf,  as  a  stockholder,  that  he  had  applied  to  the 
directors,  requesting  them  to  take  measures,  by  suit  or  otherwise, 
to  prevent  the  collection  of  the  tax  by  the  treasurer,  and  that  they 
refused  to  do  so,  accompanying,  however,  their  refusal  with  the 
declaration  that  they  fully  concurred  with  Woolsey  in  his  views 
as  to  the  illegality  of  the  tax ;  that  they  believed  it  in  no  way  bind- 
ing upon  the  bank,  but  that  in  consideration  of  the  many  obstacles 
in  the  way  of  resisting  the  collection  of  the  tax  in  the  courts  of 
the  State  they  could  not  consent  to  take  legal  measures  for  testing 
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it.  Besides  this  refusal,  the  papers  in  the  case  disclose  the  fact 
that  the  directors  had  previously  made  two  protests  against  the 
constitutionality  of  the  tax,  because  it  was  repugnant  to  the 
Constitution  of  the  United  States  and  to  that  of  Ohio  also,  both 
concluding  with  a  resolution  that  they  would  not,  as  then  advised, 
pay  the  tax  unless  compelled  by  law  to  do  so,  and  that  they  were 
determined  to  rely  upon  the  constitutional  and  legal  rights  of  the 
bank  under  its  charter.  Now,  in  our  view,  the  refusal  upon  the 
part  of  the  directors,  by  their  own  showing,  partakes  more  of 
disregards^of^duty  than  of  an  error  of  judgment.  It  was  a  non- 
performance of  a  confessed  official  obligation,  amounting  to  what 
the  law  considers  a  breach  of  trust,  though  it  may  not  involve 
intentional  moral  delinquency.  It  was  a  mistake,  it  is  true,  of 
what  their  duty  required  from  them,  according  to  their  own 
sense  of  it,  but  being  a  duty  by  their  own  confession,  their 
refusal  was  an  act  outside  of  the  obligation  which  the  charter 
imposed  upon  them  to  protect  what  they  conscientiously  be- 
lieved to  be  the  franchises  of  the  bank.  A  sense  of  duty  and 
conduct  contrary  to  it  is  not  "  an  error  of  judgment  merely,"  and 
cannot  be  so  called  in  any  case.  It  amounted  to  an  illegal  applica- 
tion of  the  profits  due  to  the  stockholders  of  the  bank,  into  which 
a  court  of  equity  will  inquire  to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors 
was  not  "  an  error  of  judgment  merely,"  but  a  breach  of  duty,  it 
is  our  opinion  that  they  were  properly  made  parties  to  the  bill,  and 
that  the  jurisdiction  of  a  court  of  equity  reaches  such  a  case  to 
give  such  a  remedy  as  its  circumstances  may  require. .  This  con- 
clusion makes  it  unnecessary  for  us  to  notice  further  the  point 
made  by  the  counsel  that  the  suit  should  have  been  brought  in  the 
name  of  the  corporation,  in  support  of  which  they  cited  the  case 
of  the  Bank  of  the  United  States  v,  Osborn.  The  obvious  differ- 
ence between  this  case  and  that  is  that  the  Bank  of  the  United 
States  brought  a  bill  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Ohio  to  resist  a  tax  assessed  under  an  act  of 
that  State,  and  executed  by  its  auditor,  and  here  the  directors  of 
the  Commercial  Bank  of  Cleveland,  by  refusing  to  do  what  they 
had  declared  it  to  be  their  duty  to  do,  have  forced  one  of  its  cor- 
porators, in  self-defense,  to  sue.  If  the  directors  had  done  so  in 
a  State  court  of  Ohio,  and  put  their  case  upon  the  unconstitution- 
ality of  the  tax  act,  because  it  impaired  the  obligation  of  a  con- 
tract, and  had  the  decision  been  against  such  claim,  the  judgment 
of  the  State  court  could  have  been  re-examined  in  that  particular 
in  the  Supreme  Court  of  the  United  States  under  the  same  author- 
ity or  jurisdiction  by  which  it  reversed  the  judgment  of  the  Su- 
preme Court  of  Ohio  in  the  case  of  the  Piqua  Branch  of  the  State 
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Bank  of  Ohio  v.  Jacob  Knoop,  treasurer  of  Miami  County,  16 
How.  369. 

But  it  was  said  in  the  argument  that  this  suit  had  been  improp- 
erly brought  in  the  Circuit  Court  of  the  United  States,  because 
it  was  a  contrivance  by  Woolsey,  or  between  him  and  the  directors 
of  the  bank,  to  give  that  court  jurisdiction  on  account  of  their 
residence  and  citizenship  being  in  different  States.  That  the 
subject-matter  of  the  suit  was  within  the  exclusive  jurisdiction 
of  the  State  courts,  and  that  if  the  jurisdiction  in  the  courts  of 
the  United  States  was  sustained,  it  would  make  inoperative  to 
a  great  extent  the  seventh  amendment  of  the  Constitution  of  the 
United  States  and  the  sixteenth  section  of  the  Judiciary  Act  of 
1789,  this  last  being  a  declaratory  act  settling  the  law  as  to  cases 
of  equity  jurisdiction  in  the  nature  of  a  proviso,  limitation,  or 
exception  to  its  exercise.  And,  further,  that  it  would  make  the 
judiciary  of  the  United  States  paramount  to  that  of  the  individual 
States,  and  the  legislative  and  executive  departments  of  the  Fed- 
eral government  paramount  to  the  same  departments  of  the  indi- 
vidual States. 

We  first  remark  as  to  the  imputation  of  contrivance,  that  it  is 
the  assertion  of  a  fact  which  does  nqf  appear  in  the  case,  one 
which  the  defendants  should  have  proved  if  they  meant  to  rely  ^jc 

upon  it  to  abate  or  defeat  the  complainant's  suit^  and  that  notC?^"' 
having  done  so,  as  they  might  have  attempted  to  do,  we  cannot  ^J^^^  '  ^ 
presume  its  existence.  Mr.  Woolsey's  right  as  a  citizen  of  the 
Statg_fil-CQnnecticijt  to  sue  citizens  of  the  State  of  Ohio  in  the 
courts  of  the  United  States  for  that  State  cannpt_be  questioned. 
The  papers  in  the  case  also  show  that  the  directors  and  himself 
occupy  antagonistic  grounds  in  respect  to  the  controversy  which 
their  refusal  to  sue  forced  him  to  take  in  defense  of  his  rights  as 
a  shareholder  in  the  bank.  Nor  can  the  counsel  for  the  defendant 
assume  the  existence  of  such  a  fact  in  the  argument  of  their  case 
in  this  court  in  the  absence  of  any  attempt  on  their  part  to  prove 
it  in  the  Circuit  Court.    .    .    . 

We  affirm  the  decree  of  the  Circuit  Court,  and  direct  a  man- 
date accordingly. 

Catron,  Daniel,  Campbell,  JJ.,  dissented. 


Y 


(No.  I.) 

Statement  of  the  Commercial  Branch  Bank,  Cleveland,  made  to  the  Audi- 
tor of  Cuyahoga  County,  May  25,  1853. 

1st.  The  average  amount  of  notes  and  bills  discounted  and  pur- 
chased by  the  Commercial  Branch  Bank  of  Qeveland,  in- 
cluding all  loans  or  discounts  whether  made  or  renewed 
during  the  year,  from  May  i,  1852,  to  May  i,  1853,  inclusive.     $582,735 
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2d.  The  average  amount  of  all  other  moneys,  effects,  or  dues  of 
every  description  belonging  to  said  Commercial  Branch 
Bank,  loaned,  invested  or  otherwise  used  or  employed  with 
a  view  to  profit,  or  upon  which  said  bank  received,  or  was 
entitled  to  receive,  interest  during  the  above  period,  was 88,714 


Total  $671,449 

F.  P.  HANDY,  Cashier.  W.  A.  OTIS,  President. 

State  of  Ohio,  Cuyahoga  County,  ss.:  Cleveland,  May  25,  1853. 

Personally  appeared  William  A.  Otis,  President,  and  Freeman  P.  Handy, 
Cashier  of  the  Commercial  Branch  Bank  of  Cleveland,  and  made  oath  that 
the  aforesaid  statement  is  true  and  correct,  according  to  their  best  knowl- 
edge and  belief. 

Before  me,  witness  my  hand.       JOHN  T.  NEWTON,  Notary  Public 

The  following  resolutions  have  been  adopted  by  the  directors  of  this 
bank : — 

Resolved,  That  in  the  opinion  of  the  directors  of  the  Commercial  Branch 
Bank  of  Qeveland,  that  the  act  for  the  assessment  and  taxation  of  all  prop- 
erty in  this  State,  and  for  levying  taxes  thereon  according  to  its  true  value 
in  money,  passed  April  13,  1852,  so  far  as  it  imposes  a  tax  on  this  bank  or 
banking  company,  or  the  listing  or  valuing  of  its  property  different  from 
that  required  by  its  charter,  without  the  consent  of  the  corporators,  is  un- 
constitutional and  void,  and  is  also  repugnant  to  the  Constitution  of  the 
State  of  Ohio — which  declares  that  all  laws  shall  be  passed  taxing  by  uni- 
form rule  all  investments  in  stock  or  otherwise,  and  the  property  employed 
in  banking  shall  bear  a  burden  of  taxation  equal  to  that  imposed  on  the 
property  of  individuals ;  and,  again — that  the  property  of  corporations  now 
existing  or  hereafter  created,  shall  be  forever  subject  to  taxation  the  same 
as  the  property  of  individuals,  and  therefore  creates  no  legal  liability 
/  against  this  bank,  and  that  this  bank  will  not,  as  at  present  advised,  pay 
such  additional  tax  unless  compelled  by  law,  and  hereby  enters  its  pro- 
test against  its  imposition  and  collection. 

Resolved,  That  the  cashier  attach  a  copy  of  these  resolutions,  signed  by 
the  president  and  cashier  of  this  bank,  to  the  return  of  this  bank,  made 
under  said  law.  Also  file  a  copy  so  attested  with  the  treasurer  of  this 
county,  and  transmit  a  like  copy  to  the  auditor  of  the  State,  as  an  evidence 
of  the  dissent  of  this  bank  from  all  the  provisions  of  said  law,  and  its  de- 
termination to  rely  upon  the  Constitution  and  legal  rights  of  this  bank 
under  its  charter.  F.  P.  HANDY,  Cashier. 

W.  A.  OTIS,  President. 
Commercial  Branch  Bank,  Cleveland,  May  25,  1853. 

Auditor's  Office,  Cuyahoga  County, 

Cleveland,  February  22,  1856. 
I  hereby  certify,  that  the  foregoing  is  a  true  copy  of  the  statement  of  the 
Commercial  Branch  Bank,  made  to  the  Auditor  of  Cuyahoga  County,  May 
25,  1853.  WILLIAM  FULLER,  County  Auditor. 


(No.  2.) 

Auditor's  Office,  Cuyahoga  County, 

Cleveland,  February  22,  1856. 
I  hereby  certify,  that  there  was  entered  upon  the  tax  duplicate  of  this 
county,  for  the  year  1853,  for  taxation,  in  the  name  of  the  Commercial 
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Branch  Bank  of  Qeveland,  the  sum  of  six  hundred  seventy-one  thousand 
four  hundred  and  forty-nine  dollars,  in  accordance  with  the  statement  of 
said  bank,  made  to  the  auditor  of  said  county,  May  25,  1853. 

And  that  the  amount  of  taxes  assessed  thereon  in  said  year,  for  State, 
county,  city,  and  road  purposes,  is  fourteen  thousand  seven  hundred  and 
seventy-one  dollars  eighty-seven  cents  and  seven  mills  ($14,771,877),  as 
follows.  WILLIAM  FULLER,  County  Auditor. 


COMMERCIAL  BRANCH   BANK. 

Personal   property 

Value  $671,449.00 

Total  taxes  on  duplicate 14,771.877 

State,  county  and  city  taxes 14,234.718 

Road  tax  537-159 


Campbell,  J.,  dissenting. 

The  following  case  is  made  upon  the  record  of  this  cause : 

The  Commercial  Bank  of  Qeveland,  Ohio,  was  organized  in 
1845,  according  to  the  act  of  the  General  Assembly  of  February, 
1845,  for  the  incorporation  of  the  State  Bank  of  Ohio  and  other 
companies,  with  a  capital  which  was  increased  in  1848  to  $175,000, 
and  placed  under  the  management  of  five  directors. 

From  its  organization  until  1851  the  taxes  of  the  bank  were 
determined  by  the  6oth  section  of  the  act  aforesaid,  which  re- 
quired the  banks  semi-annually  to  set  off  to  the  State  six  per  cent, 
of  the  net  profits  for-  the  six  months  next  preceding,  and  the  sum 
so  set  off  the  act  declared  should  be  "  in  lieu  of  all  taxes  to  which 
such  company  or  the  stockholders  thereof  on  account  of  stock 
owned  therein  would  otherwise  be  subject."  In  the  year  185 1, 
the  General  Assembly  of  Ohio  altered  this  rule  of  taxation,  and 
required  that  the  capital  stock,  surplus,  and  contingent  funds  of 
the  banks  should  be  listed  for  taxation  at  their  money  value,  and 
should  be  assessed  for  the  same  purposes  and  to  the  same  extent 
that  personal  property  might  be  in  the  place  of  their  location. 

During  the  same  year  the  people  of  Ohio,  in  the  mode  pre- 
scribed in  their  fundamental  law,  adopted  a  new  Constitution. 
One  of  the  articles  (art.  12,  sec.  3)  requires  "  the  General  Assembly 
to  provide  by  law  for  taxing  the  notes  and  bills  discounted  or 
purchased,  and  all  other  property,  effects,  dues  of  every  descrip- 
tion (without  deduction)  of  all  banks  now  existing  or  hereafter 
created,  and  of  all  bankers,  so  that  all  property  employed  in 
banking  shall  always  bear  a  burden  of  taxation  equal  to  that  im- 
posed on  the  property  of  individuals."  In  1852,  the  General  As- 
sembly fulfilled  this  direction  by  a  law  which  required  the  banks 
to  disclose  the  average  amount  of  all  bills,  notes  discounted  or 
purchased,  and  the  average  amount  of  their  moneys,  dues,  and 
effects,  so  as  to  afford  a  basis  for  taxation ;  and  by  the  same  act 
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taxes  were  directed  to  be  laid  upon  these  amounts  without  deduc- 
tion. 

The  directors,  stockholders,  and  officers  of  this  bank  have  dis- 
puted the  validity  of  these  changes  in  the  rule  of  taxation,  as 
violating  a  right  derived  by  contract,  obligatory  on  the  State,  and 
contained  in  the  6oth  section  of  the  act  first  mentioned,  and  no 
voluntary  obedience  has  been  rendered  to  them ;  but,  on  the  con- 
trary, the  successive  measures  taken  for  the  collection  of  these 
taxes  have  met  with  opposition  from  the  corporation,  and  sub- 
mission has  always  been  accompanied  with  a  protest  on  the  part 
of  the  directors,  in  which  their  determination  was  expressed  to 
rely  upon  the  constitutional  and  legal  rights  of  the  bank. 

The  taxes  for  the  year  1852  were  collected  in  current  bank 
bills,  and  the  packages  were  prepared  and  placed  within  the  reach 
of  the  treasurer,  who  held  the  duplicate  for  collection,  by  the  offi- 
cers of  the  bank,  and  immediately  after  they  were  assigned  by 
the  bank  to  one  Deshler,  who  replevied  the  same  by  a  writ  from 
the  Circuit  Court  of  the  United  States  of  Ohio,  and  thus  made  a 
case  which  subsequently  came  to  this  court.  Deshler  v.  Dodge, 
16  How.  622. 

In  December,  1853,  some  five  days  before  the  taxes  were  pay- 
able, John  M.  Woolsey,  a  stockholder  of  the  bank  for  thirt)^ 
shares,  at  the  par  value  of  $100  each,  addressed  the  directors  of 
the  bank  a  letter,  requiring  them  "  to  institute  the  proper  legal 
proceedings  to  prevent  the  collection  "  of  the  assessment  for  that 
year,  averring  that  the  bank  was  not  bound  to  pay  them.  The, 
board  of  directors  replied  "  that  they  considered  the  tax  to  have 
been  illegally  assessed,  but  in  consideration  of  the  many  obstacles 
in  the  way  of  resisting  said  tax  in  the  courts  of  Ohio  they  could 
not  take  the  action  they  were  called  upon  in  the  letter  to  take," 
but  must  leave  to  Mr.  Woolsey  to  take  such  a  course  as  he  might 
be  advised.  It  sufficiently  appears  that  the  treasurer  is  able  to 
pay  any  damages  which  the  bank  might  sustain,  and  no  evidence 
exists  of  any  indisposition  of  the  directors  to  meet  all  the  obliga- 
tions of  their  station,  except  what  is  found  in  the  letter  I  have 
described. 

This  bill  was  filed  by  Woolsey,  as  a  stockholder  of  the  bank, 
against  the  treasurer  of  the  county  of  Cuyahoga,  the  five  directors 
of  the  bank,  and  the  corporation  itself,  alleging  his  apprehensions 
that  the  treasurer  would  proceed  to  make  the  collection  of  the 
excess  above  the  tax  due  under  the  60th  section,  and  that  it  would 
impair  the  credit  of  the  bank,  invade  its  franchise,  and  ultimately 
compel  its  dissolution ;  and  that  the  directors  had  refused  to  take 
measures  to  prevent  its  collection,  on  his  requisition,  and  prays 
for  an  injunction  on  the  officer  to  restrain  his  further  proceedings. 
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The  Circuit  Court  affirmed  the  bill  so  as  to  restrain  the  collection  \ 
of  all  taxes  assessed  upon  the  bank,  except  such  as  were  laid  under  ^ 
the  act  of  1845. 

The  first  inquiry  that  arises  is,  has  this  court  a  jurisdiction  of 
the  parties  to  the  suit?  The  case  is  one  of  a  stockholder  of  a 
corporation,  bringing  the  corporation  before  the  courts  of  United 
States  to  redress  a  corporate  wrong  in  which  both  are  similarly 
interested.  The  early  decisions  of  this  court  on  this  question 
would  be  conclusive  against  the  bill.  They  require  that  the 
plaintiff  should  be  from  a  State  different  from  all  the  individual 
members  of  the  corporation.  The  chief  justice  said :  "  That  invisi- 
ble, intangible,  and  artificial  being,  that  mere  legal  entity — a  cor- 
poration aggregate — is  certainly  not  a  citizen,  and  consequently 
cannot  sue  or  be  sued  in  the  courts  of  the  United  States,  unless 
the  rights  of  the  members  in  this  respect  can  be  exercised  in  their 
corporate  name."    5  Cranch,  57,  61,  78;  6  Wheat.  450;  14  Pet.  60. 

These  cases  require  that  the  citizenship  of  all  the  corporators 
should  appear  on  the  record,  so  that  the  court  might  be  sure  that 
the  controversy  had  arisen  between  citizens  of  different  States, 
or  citizens  of  a  State  and  foreign  states,  citizens  or  subjects. 
In  Marshall  v,  Baltimore  &  Ohio  Railroad  Co.,  16  How.  314, 
the  court  relaxed  its  strictness  in  reference  to  this  averment,  and 
was  satisfied  by  an  allegation  of  the  habitat  of  the  corporation, 
but  still  intimated  that  the  national  character  of  the  corporators 
was  an  essential  subject  of  inquiry  in  a  question  of  jurisdiction. 
The  court  says :  "  The  persons  who  act  under  these  faculties  and\ 
use  the  corporate  name,  may  be  justly  presumed  to  be  resident  in 
the  State  which  is  the  necessary  habitat  of  the  corporation,  and/ 
where  alone  they  can  be  made  subject  to  suit,  and  should  be 
estopped  in  equity  from  averring  a  different  domicile  as  against 
those  who  are  compelled  to  seek  them  there,  and  nowhere  else.'* 
And  again :  "  The  presumption  arising  from  the  habitat  of  a  cor- 
poration being  conclusive  of  those  who  use  the  corporate  name 
and  exercise  the  faculties  of  it." 

This  case  is  one  of  a  corporator  suing  the  corporation  of  which 
he  is  a  member,  and  is  the  first  instance  of  such  a  case  in  the 
court.  He  cannot  aver  against  the  manifest  truth,  that  all  the 
corporators,  himself  included,  are  of  a  different  State  from  him- 
self, to  give  the  court  jurisdiction  upon  the  principle  of  the  earlier 
cases.  And  if  the  doctrine  of  an  equitable  estoppel  can  be  ap- 
plied to  a  subject  where  facts,  and  not  arbitrary  presumptions, 
were  the  only  objects  of  consideration ;  and  if,  indeed,  the  char- 
acter of  the  corporator,  as  a  matter  of  law,  is  to  be  assumed  to  be 
that  of  the  situs  of  the  corporation,  then  all  the  corporators,  plain- 
tiffs as  well  as  defendants,  stand  upon  this  record  as  citizens  of 
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the  same  State,  and  this  suit  cannot  be  maintained.  But  if  no 
inquiry  into  the  citizenship  of  stockholders  may  be  made;  if  a 
foreign  stockholder,  upon  the  real  or  affected  indifference  of  a 
board  of  directors,  or  on  some  imaginary  or  actual  obstacle  to  re- 
lief, arising  in  the  state  of  opinion  in  the  courts  of  the  State,  can 
draw  questions  of  equitable  cognizance  into  the  courts  of  the 
United  States,  in  which  corporate  rights  are  involved,  or  evils 
are  threatened  or  fnflicted  on  corporate  property  making  the  cor- 
poration and  its  managers  parties,  then  a  very  compendious 
method  of  bringing  into  the  courts  of  the  United  States  all  ques- 
tions in  which  these  artificial  beings  are  concerned  has  been  in- 
vented, and  the  most  morbid  appetite  for  jurisdiction  among  all 
their  various  members  will  be  gratified,  and  upon  a  class  of  cases 
where  grave  doubts  exist  whether  those  who  made  the  Constitution 
ever  intended  to  confer  any  jurisdiction  whatever.  Nor  can  this 
jurisdiction  be  supported  by  affirming  that  the  corporation  is  not 
a  necessary  party  to  the  bill.  The  subject  of  the  bill  is  the  title 
of  the  corporation  to  an  exemption  under  the  act  of  incorporation, 
and  its  object  is  the  protection  of  corporate  franchises  and  prop- 
erty. The  being  of  the  corporation  is  charged  to  be  an  issue  in- 
volved in  the  prayer  for  relief,  and  the  inaction  of  the  directors 
affords  the  motive  for  the  suit. 

The  conduct  of  the  directors  was  determined  in  the  course  of 
their  duty  as  the  governing  body  of  the  corporation,  under  the 
law  of  their  organization.  Their  measures  and  judgments  were 
the  acts  of  the  corporation.  Whether  these  were  conclusive  upon 
the  corporators,  or  whether  they  might  be  impeached  at  the 
suit  of  a  single  dissenting  shareholder ;  whether  the  relations  be- 
tween the  State  and  the  corporation  were  to  be  settled  in  a  suit 
between  them  or  in  this  suit,  are  the  matters  in  issue,  and  the 
corporation  was  an  essential  party  to  their  adjudication.  The 
principle  of  the  bill  is,  that  in  declining  to  take  effective  measures 
of  prevention — ^that  is,  refusing  to  apply  for  an  injunction — ^the 
directors  abdicated  their  controlling  powers,  and  any  stockholder 
became  entitled  to  intervene  for  the  interests  of  himself  and  his 
associates.  The  decree  in  this  cause  is  not  a  decree  for  the  re- 
lief of  this  corporator,  but  is  a  decree  for  the  corporation,  and 
does  not  differ  from  a  decree  proper  to  a  case  of  the  corporation 
against  the  treasurer.  It  is  clear,  therefore,  that  the  corporation 
was  a  necessar}'  party  to  the  bill,  and  so  are  the  adjudged  cases. 
Bagshaw  v.  East.  Union  R.  R.  Co.,  7  Hare,  114;  Cunninghams^. 
Pell,  5  Paige,  607 ;  Rumney  v.  Monce,  Finch  R.  334,  336 ;  i  Danl. 
Ch.  Pr.  251 ;  Charles  Ins.  &  T.  Co.  v.  Sebring,  5  Rich.  Eq.  R.  342. 

The  case  is  one  between  a  corporator  and  the  corporation,  and 
the  jurisdiction  cannot  be  affirmed  unless  the  court  is  prepared 
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to  answer  the  question  whether  a  mere  legal  entity,  an  artificial 
person,  invisible,  intangible,  can  be  a  citizen  of  the  United  States 
in  the  sense  in  which  that  word  is  used  in  the  Constitution ;  and 
relying  upon  the  case  of  Marshall  v.  The  Baltimore  and  Ohio 
Railroad  Co.,  with  a  long  list  of  antecessors,  I  am  forced  to  con- 
clude that  it  cannot  be. 

The  court  has  assumed  this  jurisdiction,  and  I  am  therefore 
called  to  inquire  whether  a  court  of  chancery  can  take  cognizance 
of  the  bill?  The  act  of  incorporation  of  the  bank  charges  the 
board  of  directors  with  the  care  of  the  corporate  affairs,  subject 
to  an  annual  responsibility  to  the  stockholders.  The  principle  of 
a  court  of  chancery  is,  to  decline  any  interference  witli  the  dis- 
cretion of  such  directors,  or  to  regulate  their  conduct  or  manage- 
ment in  respect  to  the  duties  committed  to  them. 

The  business  of  that  court  is  to  redress  grievances  illegally  in- 
flicted or  threatened,  not  to  supply  the  prudence,  knowledge,  or 
forecast  requisite  to  successful  corporate  management.  The  facts 
of  this  case  involve,  in  my  opinion,  merely  a  question  of  discre- 
tion in  the  performance  of  an  official  duty.  In  1852,  the  taxes 
were  withdrawn  from  the  treasurer  of  Cuyahoga  County,  by  an 
assignee  of  the  bank,  and  were  never  passed  into  the  State  treas- 
ury. The  Supreme  Court  of  Ohio,  subsequently  to  this,  pro- 
nounced the  taxes  to  be  legally  assessed  upon  these  banks,  and 
that  there  was  no  contract  between  the  State  and  the  banks,  and 
there  was  no  exemption  from  the  tax  by  anything  apparent  in  the 
art  of  1845.  Some  of  these  judgments  were  pending  in  this 
court  upon  writs  of  error  then  undecided,  no  judgment  having 
been  given  contrary  to  that  of  the  authorities,  legislative,  execu- 
tive, and  judicial,  as  well  as  by  the  people  of  Ohio.  It  was  under 
these  conditions  that  this  stockholder,  who  purchased  stock  after 
the  controversy  had  arisen  in  Ohio,  some  five  days  before  the 
taxes  were  payable,  addressed  the  directors  of  the  Commercial 
Bank  to  take  preventive  measures — that  is,  I  suppose,  to  file  a 
bill  for  an  injunction  instantly — and,  upon  their  suggestion  of 
difficulties,  proceeds  to  take  charge  of  the  corporate  rights  of  the 
bank  by  this  suit,  in  the  Circuit  Court  of  the  United  States.  The 
directors  were  elected  annually;  they  were,  collectively,  owners 
of  one-tenth  of  the  stock  of  the  bank,  and  no  evidence  is  shown 
ihat  any  other  stockholder  supposed  that  "  preventive  measures," 
under  the  circumstances,  could  be  sustained.  There  is  no  charge 
of  fraud,  collusion,  neglect  of  duty,  or  of  indifference  by  the  di- 
rectors, save  this  omission  to  take  some  undefined  "  preventive 
measures,"  which  the  plaintiff  affected  to  suppose  might  be 
proper. 

I  understand  the  rule  of  chancery,  in  reference  to  such  a  case. 
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to  be  that  no  suit  can  be  maintained  by  an  individual  stock- 
holder for  a  wrong  done,  or  threatened,  to  such  a  corporation, 
unless  it  appears  that  the  plaintiff  has  no  means  of  procuring  a 
suit  to  be  instituted  in  the  name  of  the  corporation;  and  that 
the  rule  is  universal,  applicable  as  well  to  the  cases  where  the 
acts  which  afford  the  ground  for  complaint  were  either  such  as 
a  majority  might  sanction,  or  whether  it  belonged  to  the  categon' 
of  those  acts  by  which  no  stockholder  could  be  bound  except  by 
his  own  consent.  This  principle  has  the  highest  sanction  in  the 
decisions  of  that  court.  Foss  v,  Harbottle,  2  Hare,  461 — ^affirmed 
I  Phil.  790;  2  Phil.  740;  7  Hare,  130.  The  principle  is  an  obvi- 
ous consequence  from  the  relations  between  the  officers  and  mem- 
bers of  a  chartered  corporation,  and  the  corporation  itself.  These 
are  explained  in  Smith  v.  Hurd,  12  Met.  371.  The  court  says: 
"  There  is  no  legal  privity,  relation,  or  immediate  connection  be- 
tween the  holders  of  shares  in  a  bank  in  their  individual  capacity, 
on  the  one  side,  and  the  directors  of  the  bank  on  the  other.  The 
1^  directors  are  not  the  bailers,  the  factors,  agents,  or  trustees  of 

such  individual  stockholders.  The  bank  is  a  corporation  and 
body  politic  having  a  separate  existence,  as  a  distinct  person  in 
law,  in  whom  the  whole  stock  and  property  of  the  bank  are  vested, 
and  to  whom  all  agents,  debtors,  officers,  and  servants,  are  re- 
sponsible for  all  contracts,  express  or  implied,  made  in  reference 
to  such  capital ;  and  for  all  torts  and  injuries,  diminishing  or  im- 
pairing it."  The  corporation,  therefore,  must  vindicate  its  own 
wrongs,  and  assert  its  own  rights,  in  the  modes  pointed  out  by 
law. 

I  do  not  say  that  a  court  of  chancery  will  never  permit  an  in- 
^'"  dividual  stockholder  to  come  before  it  to  assert  a  right  of  the 

I  corporation  in  which  he  is  a  shareholder,  where  there  is  an  ob- 

^       -  stacle  of  such  a  nature  that  the  name  of  the  corporation  cannot 

'j     "^  be  employed  before  legitimate  tribunals  in  their  regular  modes 

.  f  of  proceeding,  but  the  burden  is  thrown  upon  the  plaintiff  to  es- 

tablish the  existence  of  an  urgent  necessity  for  such  a  suit, 
i  The  consideration  of  analogous  cases  will  strengthen  this  con- 
clusion— cases  where  courts  of  chancery  are  more  free  to  inter- 
vene, from  the  fiduciary  relations  between  the  parties  and  the 
extent  of  its  general  jurisdiction  over  them.  Such  are  cases  of 
danger  to  the  interests  of  a  creditor  of  an  estate  from  the  collu- 
sion of  an  executor  with  the  debtor  of  the  estate,  or  the  insol- 
vency of  the  executor ;  or  where  an  executor  wrongfully  fails  to 
make  a  settlement  with  a  surviving  partner,  and  a  residuary 
legatee  seeks  one  entire  settlement  of  the  estate  against  the  execu- 
tor and  partner;  or  where  a  decendent  in  his  life  had  fraudu- 
lently conveyed  assets,  and  his  executor  is  estopped  to  impute 
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fraud,  and  there  are  creditors ;  or  where  the  managers  of  a  joint- 
stock  company  have  been  guilty  of  fraud,  illegality,  waste,  and 
their  stockholders  desire  relief.  In  all  tliese  cases  the  court  of 
chancery  will  suffer  a  party  remotely  interested  to  institute  the 
suit  which  his  trustee,  or  other  representative,  should  have 
brought,  and  will  grant  the  relief  on  that  suit  which  would  have 
been  appropriate  to  the  case  of  him  who  should  have  commenced 
it.  Sir  John  Romilly,  in  a  late  case  belonging  to  one  of  these 
categories,  says : 

"  To  support  such  a  bill  as  this  it  is  not  sufficient  to  prove 
that  it  may  be  an  unpleasant  duty  to  the  executors  and  trustees 
to  take  the  necessary  steps  for  protecting  the  property  intrusted 
to  them.  It  is  not  sutScient  to  show  that  it  will  be  for  their  in- 
terests not  to  take  such  steps.  It  is  necessary  to  show  that  they 
prefer  their  own  interests  to  their  duty,  and  that  they  intend  to 
neglect  the  performance  of  the  obligation  incidental  to  the  office 
imposed  upon  them,  and  which  they  assume  to  perform,  or,  as 
said  in  Travis  v.  Myine,  that  a  substantial  impediment  to  the 
prosecution  by  the  executors  of  the  rights  of  the  parties  interested 
in  the  estate  against  the  surviving  partner  exists,"  Stainton  v. 
Carron  Co.,23  L.  &  Eq.  315 ;  Travis  v.  Milne,  9  Hare,  141 ;  Hersey 
T.  Veazie,  II  Shep,  i ;  Colquitt  v.  Howard,  11  Geo.  556. 

These  cases  afford  no  support  to  this  suit.  The  Qeveland  Bank  I 
has  betrayed  no  purpose  to  abandon  its  corporate  duty.  The  ' 
interests  and  obligations  of  the  directors  coincide  to  support  its 
pretensions.  There  is  no  supineness  in  their  past  conduct,  nor  in- 
difference to  the  existing  peril.  The  evidence,  at  the  most,  con- 
victs them  only  of  a  present  disinclination  to  commence  suits, 
which  were  likely  to  be  unproductive,  at  the  request  of  a  single 
shareholder.  The  answer  shows  that  the  taxes  for  1852  had  not 
been  recovered  by  the  State,  but  had  been  retaken  by  an  assignee 
of  the  hank.  Nor  does  the  correspondence  show  that  the  directors 
had  decided  to  abandon  the  contest.  The  case  here  does  not  at 
all  fulfil  the  conditions  on  which  the  interposition  of  a  share- 
holder is  allowable.  Elmslie  v.  McAulay,  3  Bro.  C.  C,  224,  i 
Phil,  790;  Law  V.  Law,  2  Coll.  41 ;  Walker  v.  Trott,  4  Ed.  Ch. 
R.38. 

But  the  evidence  does  not  allow  me  to  conclude  that  any  im- 
pediment whatever  existed  to  a  suit  in  the  name  of  the  corpora- 
tion, from  any  disposition  of  the  directors  to  resist  the  claims  of 
the  State.  Their  protest  appears  at  every  successive  stage  of  the 
action  of  the  fiscal  officers.  This  suit  is  evidently  maintained  ^ 
with  their  consent;  there  has  been  no  appearance  either  by  the 
directors  or  the  corporation,  but  they  abide  the  case  of  the  stock- 
holder.    The  decree  is  for  the  benefit  of  the  corporation.     The 
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question  then  is,  can  a  corporation  belonging  to  a  State,  and  whose 
officers  are  citizens,  upon  some  hope  or  assurance  that  the  opinions 
Q   ^     ^  of  the  courts  of  the  United  States  are  more  favorable  to  their  pre- 

tensions, by  any  combination,  contrivance,  or  agreement  with  a 
non-resident  shareholder,  devolve  upon  him  the  right  to  seek 
for  the  redress  of  corporate  grievances,  which  are  the  subjects 
of  equitable  cognizance  in  the  courts  of  the  United  States,  by  a 
suit  in  his  own  name?  In  my  opinion,  there  should  be  but  one 
answer  to  the  question. 

I  come  now  to  the  merits  of  the  case  made  by  the  bill. 

In  the  suit  of  the  Piqiia  Bank  v.  Knoop,  16  How.  369,  I  gave 

the  opinion  that  the  act  of  February,  1845,  did  not  contain  a 

contract  obligatory  between  the  State  of  Ohio  and  the  banking  j 

\  corporations  which  might  be  originated  by  it,  in  reference  to  the 

rule  of  taxation  to  be  applied  to  their  capital  or  business.    That 

^    *''   I  the  act  imposed  no  limit  upon  the  power  of  the  General  Assembly 

'  ^  *  of  the  State,  but  that  the  rate  of  taxation  established  in  that  act 

was  alterable  at  their  pleasure.    To  that  opinion  I  now  adhere. 

But  assuming  a  contract  to  be  collected  from  the  indetermi- 
nate expressions  of  the  6oth  section  of  the  act,  as  interpreted  by 
its  general  objects  and  the  supposed  policy  of  the  State,  the 
question  is  presented,  what  consequence  did  the  reconstitution 
of  the  political  system  of  the  State  by  the  people  in  1851,  and 
their  direction  to  the  legislature  to  adopt  equality  as  the  rule  of 
assessment  of  taxes  upon  corporate  property,  accomplish  to  the 
claims  of  these  corporations  ? 

Certainly  no  greater  question — ^none  involving  a  more  elemen- 
tal or  important  principle — ^has  ever  been  submitted  to  a  judicial 
tribunal.  It  involves  the  operation  and  efficiency  of  the  funda- 
mental principles  on  which  the  American  Constitutions  have  been 
supposed  to  rest. 

The  proposition  of  this  confederacy  of  some  fifty  banking  cor- 
porations, having  one-fortieth  of  the  property  of  the  State,  is, 
that  by  law  of  their  organizations  for  the  whole  term  of  their 
corporate  being,  there  exists  no  power  in  the  government  nor 
people  of  Ohio  to  impair  the  concessions  contained  in  the  act 
of  1845,  particularly  that  determining  the  amount  of  their  con- 
tribution to  the  public  revenue.  This  proposition  does  not  depend 
for  its  truth  upon  the  limitation  of  time  imposed  upon  the  cor- 
porate existence  of  the  banks.  It  would  not  affect  the  proposi- 
tion if  the  charters  were  for  a  century,  or  in  perpetuit>'.  Nor 
does  the  proposition  derive  strength  from  the  fact  that  the  statute 
applies  only  to  banking  corporations  or  corporations  confined  to 
a  single  form  of  commercial  dealing.  The  proposition  would  have 
had  the  same  degree  of  accuracy  if  the  act  had  been  universal,  ap- 
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plicable  to  all  private  corporations,  whether  for  manufactures, 
trade,  intercourse,  mining,  morals,  or  religion.  It  is  said  by  a 
competent  authority  that  in  the  State  of  Massachusetts  there  are 
near  twenty-five  hundred  trading  corporations,  and  that  more 
than  seven-tenths  of  the  real  and  personal  property  of  that  State 
is  held  by  corporations.  The  proportion  between  the  property  of 
corporations  and  individuals  is  greater  there  than  in  other  States, 
but  the  property  held  by  corporations  in  other  States  is  large 
enough  to  awaken  the  most  earnest  attention.  A  concession  of 
the  kind  contained  in  this  act,  by  a  careless  or  a  corrupt  legisla- 
ture, for  a  term  or  in  perpetuity,  would  impair  in  many  States 
their  resources  to  an  alarming  extent. 

Writers  upon  the  condition  of  the  Turkish  Empire  say  that 
three-fourths  of  the  landed  property  of  the  empire  is  held  in  mort- 
main, as  vakouf,  by  mosques  or  charitable  institutions,  for  their 
own  use  or  in  trust  for  their  owners.  This  property  ceases  to  con- 
tribute to  the  public  revenues,  except  in  a  specific  form  of  certain 
objectionable  taxes  on  produce,  and  is  inalienable.  If  held  in 
trust,  it  is  exempt  from  forced  sales  and  confiscations,  and  on  the 
death  of  the  owner  without  children  passes  to  the  mosque  or  other 
charitable  trustee.  In  that  empire  the  ecclesiastical  and  judicial 
is  the  dominant  interest,  for  the  Ulemas  are  both  priests  and  law- 
yers, just  as  the  corporate  moneyed  interest  is  dominant  in  Ohio, 
and  in  either  country  that  interest  claims  exemption  from  the 
usual  burdens  and  ordinary  legislation  of  the  State.  The  judg- 
ment of  this  court  would  establish  the  permanent  existence  of  such 
an  incubus  upon  the  resources  and  growth  of  that  country,  if  that 
interest  should  have  taken  their  privileges  in  the  form  of  a  con- 
tract and  had  such  a  Constitution  as  ours.  Yet  the  first  step  for 
the  regeneration  of  Turkey,  according  to  the  wisest  statesman- 
ship, is  to  abolish  the  vakouf. 

Bentham,  treating  upon  constitutional  provisions  in  favor  of 
contracts,  says :  "  If  all  contracts  were  to  be  observed,  all  misdeeds 
would  be  to  be  committed,  for  there  is  no  misdeed  the  committal 
of  which  may  not  be  made  the  subject  of  a  contract ;  and  to  estab- 
lish in  favor  of  themselves  or  of  any  other  person  or  persons  an 
absolute  despotism,  a  set  of  legislators  would  have  no  more  to  do 
than  to  enter  into  any  engagement — say  with  a  foreign  despot, 
say  with  a  member  of  their  own  community — for  this  purpose." 
And  were  this  to  happen,  should  it  be  that  a  State  of  this  Union 
had  become  the  victim  of  vicious  legislation,  its  property  alien- 
ated, its  powers  of  taxation  renounced  in  favor  of  chartered  asso- 
ciations and  the  resources  of  the  body  politic  cut  off,  what  remedy 
has  the  people  against  the  misgovernment?  Under  the  doctrines 
of  this  court  none  is  to  be  found  in  the  Government,  and  none 
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exists  in  the  inherent  powers  of  the  people,  if  the  wrong  has  taken 
the  form  of  a  contract.  The  most  deliberate  and  solemn  acts  of 
the  people  would  not  serve  to  redress  the  injustice,  and  the  over- 
reaching speculator  upon  the  facility  or  corruption  of  their  legis- 
lature would  be  protected  by  the  powers  of  this  court  in  the  profits 
of  his  bargain.  Where  would  the  people  find  a  remedy  ?  Let  the 
case  before  us  form  an  illustration.  Congress  cannot  limit  the 
term  nor  abolish  the  privileges  of  these  corporations ;  they  are 
corporations  of  Ohio,  and  beyond  her  limits  they  have  no  legal 
existence ;  they  live  in  the  contemplation  of  her  laws  and  dwell  in 
the  place  of  their  creation.  13  Pet.  512;  16  How.  314.  Nor  can 
Congress  enlarge  the  subjects  for  State  taxation  nor  interfere  in 
the  support  of  the  State  government.  They  could  not  empower 
the  State  to  collect  taxes  from  these  corporations.  Were  the  re- 
sources of  the  State  oppressed  with  the  burden  of  a  Turkish 
vakouf,  Congress  could  not  afford  relief. 

The  faculties  of  the  judicial  department  are  even  more  fatal  to 
the  State  than  the  impotence  of  Congress.  The  courts  cannot  look 
to  the  corruption,  the  blindness,  nor  mischievous  effects  of  State 
legislation  to  determine  its  binding  operation.  Fletcher  v.  Peck, 
6  Cr.  87.  The  court,  therefore,  becomes  the  patron  of  such  legis- 
lation by  furnishing  motives  of  incalculable  power  to  the  corpora- 
tions to  stimulate  it  and  affording  stability  and  security  to  the 
successful  effort.  Where,  then,  is  the  remedy  for  the  people? 
They  have  none  in  their  State  government  nor  in  themselves,  and 
the  Federal  Government  is  enlisted  by  their  adversary.  It  may  be 
that  an  amendment  of  the  Constitution  of  the  United  States,  by 
the  proposal  of  two-thirds  of  Congress  and  the  ratification  of  the 
legislatures  of  three-fourths  of  the  States,  might  enable  the  people 
of  Ohio  to  assess  taxes  for  the  support  of  their  government  upon 
terms  of  equality  among  her  citizens. 

The  first  observation  to  be  made  upon  this  is  that  these  extraor- 
dinary pretensions  of  corporations  are  not  unfamiliar  to  an  in- 
quirer into  their  nature  and  history.  The  steady  aim  of  the  most 
thoroughly  organized  and  powerful  of  the  corporate  establish- 
ments of  Europe  has  ever  been  to  place  themselves  under  the 
protection  of  an  external  authority  superior  to  the  government 
and  people  where  they  dwell — an  authority  sufficiently  powerful 
to  shield  them  from  responsibility  and  to  secure  their  privileges 
from  question.  I  do  not  refer  to  the  claim  of  kings  to  passive 
obedience  under  a  divine  title.  Ecclesiastical  corporations  ac- 
knowledging the  supremacy  of  the  Pope  afford  a  case  parallel  to 
that  before  us.  I  find  their  principles  compendiously  declared  in 
an  allocution  of  a  minister  of  Rome  to  the  Court  of  Sardinia,  in 
reference  to  taxes  on  church  property  there.  I  find  that  "  religious 
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corporations,  forming  a  portion  of  the  ecclesiastical  family  at 
large,  are  by  their  very  nature  under  the  guardianship  and  author- 
ity of  the  church ;  and,  consequently,  no  measure  or  laws  can  be 
adopted  with  respect  to  them,  except  by  the  spiritual  power  or 
through  its  agency,  especially  in  what  touches  their  existence  or 
their  conduct  in  the  institutions  to  which  they  respectively  belong; 
nor  can  any  other  rule  be  recognized,  even  in  matters  that  concern 
their  property.  It  is,  in  truth,  beyond  dispute  that  the  property 
possessed  by  ecclesiastical  or  religious  foundations  belongs  to  the 
general  category  of  property  of  the  church  and  constitutes  a  true 
and  proper  portion  of  its  patrimony.  In  consequence  whereof,  as 
the  property  of  the  church  is  inviolable,  so  are  the  possessions  of 
such  foundations."  Nor  was  the  doctrine  of  the  inviolableness 
of  contracts  foreign  to  these  controversies.  The  sagacious  and 
far-sighted  members  of  the  ecclesiastical  interests  fortified  them- 
selves with  concordats  and  these  concordats  were  affirmed  to  be 
"  contracts,"  and,  like  these,  "  entail  obligations ;  "  and  "  if  the 
bond  of  a  bargain  is  to  be  respected  in  private  life,"  so,  they  de- 
clared, "  it  is  sacred  and  inviolable  in  the  life  of  States."  A  slight 
change  of  expression  will  demonstrate  that  the  principle  of  cor- 
porate policy,  the  dictate  of  corporate  ambition,  which  has  pre- 
dominated in  the  contests  in  Europe,  leading  to  desolating  wars, 
is  the  same  which  this  court  is  required  to  sanction  in  favor  of 
corporations  in  the  United  States.  The  allocution  of  the  Ohio 
banks  to  this  court  may  be  thus  stated:  "That  the  charters  of 
incorporation  granted  by  the  State  governments  are  in  their  es- 
sence and  nature  '  contracts,'  which  '  entail  obligations ; '  that, 
consequendy,  they  are  finally  under  the  guardianship  and  protec- 
tion of  the  judiciary  establishment  of  the  United  States;  that  no 
acts  of  the  State  legislature  which  conferred  them,  in  whatever 
touches  their  existence,  methods  of  proceeding,  or  corporate  privi- 
lege, are  binding  on  them ;  that  as  the  State  legislatures  are  agents 
of  the  people,  whatever  they  have  done  in  these  respects  is  obliga- 
tory upon  them  and  irrevocable  by  them  in  any  form  of  their 
action  or  in  the  exercise  of  any  of  their  sovereign  authority ;  and 
as  the  judiciary  establishment  of  the  Union  is  charged  with  the 
duty  of  holding  the  States  and  people  to  their  limited  orbits  and 
to  afford  redress  for  violated  contracts  and  to  prevent  serious 
resulting  damage,  and  as  these  corporations  cannot  sue  in  the 
courts  of  the  United  States,  it  is  the  duty  of  the  court  to  suiTer 
the  corporate  wrongs  to  be  redressed  in  the  suit  and  at  the  solicita- 
tion of  any  of  their  stockholders  who  can  appear  there — for  the 
state  of  opinion  in  the  State  courts  will  not  allow  the  hope  of 
redress  from  them." 

The  allowance  of  this  plea  interposes  this  court  between  these 
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corporations  and  the  government  and  people  of  Ohio,  to  which 
they  owe  their  existence,  and  by  whose  laws  they  derive  all  their 
faculties.  It  will  establish  on  the  soil  of  every  State  a  caste  made 
up  of  combinations  of  men  for  the  most  part  under  the  most 
favorable  conditions  in  society,  who  will  habitually  look  beyond 
the  institutions  and  the  authorities  of  the  State  to  the  central  gov- 
ernment for  the  strength  and  support  necessary  to  maintain  them 
in  the  enjoyment  of  their  special  privileges  and  exemptions.  The 
consequence  will  be  a  new  element  of  alienation  and  discord  be- 
tween the  different  classes  of  society,  and  the  introduction  of  a 
fresh  cause  of  disturbance  in  our  distracted  political  and  social 
system.  In  the  end  the  doctrine  of  this  decision  may  lead  to  a 
violent  overturn  of  the  whole  system  of  corporate  combinations. 

Having  thus  examined  the  proportions  of  the  doctrine  con- 
tained in  the  judgment  of  the  court,  I  oppose  to  it  a  deliberate  and 
earnest  dissent. 

And,  first,  as  to  the  claim  made  for  the  court  to  be  the  final 
arbiter  of  these  questions  of  political  power,  I  can  imagine  no 
pretension  more  likely  to  be  fatal  to  the  constitution  of  the  court 
itself.  If  this  court  is  to  have  an  office  so  transcendent  as  to  de- 
cide finally  the  powers  of  the  people  over  persons  and  things 
within  the  State,  a  much  closer  connection  and  a  much  more  direct 
responsibility  of  its  members  to  the  people  is  a  necessary  condition 
for  the  safety  of  the  popular  rights.  Woodbury,  J.,  in  Luther  v. 
Borden,  7  How.  52,  has  exposed  this  danger  with  great  discrimi-* 
nation  and  force.  He  said :  "  Another  evil,  alarming  and  little 
foreseen,  involved  in  regarding  these  as  questions  for  the  final 
arbitrament  of  judges,  would  be  that  in  such  an  event  all  politi- 
cal privileges  and  rights  in  dispute  among  the  people  would 
depend  on  our  decision  finally.  We  would  possess  the  power  to 
decide  against  them,  as  well  as  for  them ;  and  under  a  prejudiced 
or  arbitrary  judiciary  the  public  liberties  or  popular  privileges 
might  thus  be  much  perverted,  if  not  entirely  prostrated.  And  if 
the  people,  in  the  distribution  of  powers  under  the  Constitution, 
should  ever  think  of  making  judges  supreme  arbiters  in  political 
controversies,  when  not  selected  by  nor  amenable  to  them  nor  at 
liberty  to  follow  the  various  considerations  that  belong  to  political 
questions  in  their  judgments,  they  will  dethrone  themselves  and 
lose  one  of  their  invaluable  birthrights — ^building  up  in  this  way 
slowly  but  surely  a  new  sovereign  power  in  this  republic  in  most 
respects  irresponsible,  unchangeable  for  life,  and  one,  in  theory  at 
least,  more  dangerous  than  the  worst  elective  monarchy  in  the 
worst  of  times." 

The  inquiry  recurs,  have  the  people  of  Ohio  deposited  with  this 
tribunal  the  authority  to  overrule  their  own  judgment  upon  the 
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extent  of  their  own  powers  over  institutions  created  by  their  own  /  ir^"^ 
government  and  commorant  within  the  State?  The  fundamental  ^^ 
principle  of  American  Constitutions,  it  seems  to  me,  is  that  to  the 
people  of  the  several  States  belongs  the  resolution  of  all  questions, 
whether  of  regulation,  compact,  or  punitive  justice,  arising  out 
of  the  action  of  their  municipal  government  upon  their  citizens 
or  depending  upon  their  Constitutions  and  laws,  and  are  judges  of 
the  validity  of  all  acts  done  by  their  municipal  authorities  in  the 
exercise  of  their  sovereign  rights,  in  either  case  without  responsi- 
bility or  control  from  any  department  of  the  Federal  Government. 
This  I  understand  to  be  the  import  of  the  municipal  sovereignty 
of  the  people  within  the  State. 

In  1802  the  inhabitants  of  Ohio  were  released  from  their  pupil- 
age to  the  Federal  authority,  placed  in  full  possession  of  their 
rights  to  self-government,  and  were  invited  to  adapt  their  institu- 
tions to  the  Federal  system,  of  which  the  State  when  formed  was 
authorized  to  become  a  member. 

The  people  of  Ohio  by  their  State  Constitution  reserved  to 
themselves  "  complete  power  "  to  "  alter,  reform,  and  abolish  their 
government ; "  "  to  petition  for  redress  of  grievances,"  and  to 
**  recur  as  often  as  might  be  necessary  to  the  first  principles  of 
government."  It  was  by  a  Constitution  adopted  according  to 
established  forms,  and  expressive  of  the  sovereign  will  of  the 
body  politic,  that  the  rule  of  taxation  complained  of  in  this  suit 
was  prescribed. 

The  inquiry  arises,  to  what  did  the  authority  of  the  people 
extend  ?  It  was  their  right  to  ameliorate  every  vicious  institution 
and  to  do  whatever  an  enlightened  statesmanship  might  prescribe 
for  the  advancement  of  their  own  happiness;  and  for  this  end 
persons  and  things  in  the  State  were  submitted  to  their  authority. 
A  material  distinction  has  always  been  acknovdedged  to  exist  as 
to  the  degrees  of  the  authority  that  a  people  could  legitimately 
exert  over  persons  and  corporations.  Individuals  are  not  the 
creatures  of  the  State,  but  constitute  it.  They  come  into  society 
with  rights  which  cannot  be  invaded  without  injustice.  But  cor-  \ : 
porations  derive  their  existence  from  the  society,  are  the  offspring 
of  transitory  conditions  of  the  State ;  and  with  faculties  for  good  in 
such  conditions  combine  durable  dispositions  for  evil.  They  dis- 
play a  love  of  power,  a  preference  for  corporate  interests  to  moral 
or  political  principles  or  public  duties,  and  an  antagonism  to 
individual  freedom,  which  have  marked  them  as  objects  of  jeal- 
ousy in  every  epoch  of  their  history.  Therefore,  the  power  has 
been  exercised  in  all  civilized  States  to  limit  their  privileges  or 
to  suppress  their  existence  under  the  exigencies  either  of  public 
policy  or  political  necessity. 
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Sir  James  Mcintosh  says :  "  Property  is,  indeed,  in  some  sense, 
created  by  act  of  the  public  will,  but  it  is  by  one  of  those  funda- 
mental acts  which  constitute  society.  Theory  proves  it  to  be 
essential  to  the  social  state.  Experience  proves  that  it  has  in  some 
degree  existed  in  every  age  and  nation  of  the  world.  But  those 
public  acts  which  form  and  endow  corporations  are  subsequent 
and  subordinate.  They  are  only  ordinary  expedients  of  legislation. 
The  property  of  individuals  is  established  on  a  general  principle, 
which  seems  coeval  with  civil  society  itself.  But  bodies  are  in- 
struments fabricated  by  the  legislature  for  a  specific  purpose, 
which  ought  to  be  preserved  while  they  are  beneficial,  amended 
when  they  are  impaired,  and  rejected  when  they  become  useless 
or  injurious.'*    Vind.  Gal.  48,  note. 

Who  in  the  United  States  is  to  determine  when  the  public 
interests  demand  the  suppression  of  bodies  whose  existence  or 
V  modes  of  action  are  contrary  to  the  well-being  of  the  State? 

If  the  powers  of  a  people  of  a  State  are  inadequate  to  this 
object,  then  their  grave  and  solemn  declarations  of  their  rights 
and  their  authority  over  their  governments,  and  of  the  ends  for 
which  their  governments  and  the  institutions  of  their  govern- 
ments were  framed  and  the  responsibility  of  rulers  and  magis- 
trates to  themselves,  are  nothing  but  "  great  swelling  words  of 
vanity." 

But  not  only  is  the  jurisdiction  of  Ohio  "  complete  "  over  the 
public  institutions  of  her  government,  but  the  subject-matter 
upon  which  their  will  was  expressed  in  their  Constitution  was 
independently  of  their  control  over  the  corporations,  one  over 
which  their  jurisdiction  was  plenary.  They  declared  in  what 
manner  property  held  within  the  State  by  these  artificial  bodies 
should  contribute  to  the  public  support,  in  the  form  of  regular 
and  apportioned  taxation.  When  the  Constitution  of  the  United 
States  was  before  the  people  of  the  States  for  their  ratification 
they  were  told  that,  with  the  exception  of  duties  on  exports  and 
imports,  the  States  retained  "  an  independent  and  uncontrollable 
authority  "  to  "  raise  their  own  revenue  in  the  most  absolute  and 
unqualified  sense ; "  and  that  any  attempt  on  the  part  of  the 
Federal  Government  to  abridge  them  in  the  exercise  of  it  would 
be  "a  violent  assumption  of  power  unwarranted  by  any  clause 
of  the  Constitution."  Fed.  163,  by  Hamilton.  And  the  opinions 
of  this  court  are  filled  with  disclaimers  on  the  same  subject.  4 
Wheat.  429. 

The  true  principle,  therefore,  would  seem  to  be  that  if  there 
was  any  conflict  in  the  tax  laws  of  the  State  and  a  supposed 
contract  of  its  legislative  or  executive  agents  with  one  of  its  citi- 
zens, it  would  be  for  the  State  to  harmonize  the  two  upon 
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principles  of  general  equity,  but  in  no  condition  of  facts  for  the 
judiciary  department  to  interfere  with  State  affairs  by  writs  of 
replevin  or  injunction.  The  acknowledgment  of  such  a  power 
would  be  to  establish  the  alarming  doctrine  that  the  empire  of 
Ohio  and  the  remaining  States  of  the  Union  over  their  revenues 
is  not  to  be  found  in  their  people,  but  in  the  numerical  majority 
of  the  judges  of  this  court. 

In  the  opinion  I  gave  in  the  case  of  the  Piqua  Bank  I  exhibited 
evidence  that  the  care  of  the  public  domain,  whether  consisting  of 
Crown  lands  or  of  taxes  on  property,  belonged  to  the  sovereign 
power  of  the  State,  and  that  improvident  alienations  by  the  Crown 
were  from  time  to  time  set  aside  by  the  Parliament  of  Great  Brit- 
ain under  the  dictates  of  a  public  policy.  Twelve  acts  of  Parlia- 
ment are  cited  by  Sir  William  Davenant  of  this  character  and 
having  this  object.    Davenant,  Grants  and  Res.  244. 

A  similar  condition  existed  in  France.  The  kings  were  bound 
by  their  coronation  oath  '*  to  maintain  and  preserve  the  public 
domain  with  all  their  power,"  and  it  was  an  inviolable  maxim 
that  it  could  not  be  alienated,  except  in  specified  cases  determined 
in  the  fundamental  laws  of  the  monarchy.  This  legal  result  was 
declared  by  the  National  Assembly  in  1790  to  the  effect  that  the 
public  domain,  with  all  its  accretions,  belonged  to  the  nation ;  that 
this  property  is  the  most  perfect  that  can  be  imagined,  since  there 
exists  no  superior  power  that  can  restrain  or  modify  it ;  that  the 
power  to  alienate — the  essential  attribute  of  property — exists  in 
the  nation ;  that  every  appropriation  of  the  public  domain  is  essen- 
tially revocable,  if  made  without  the  consent  of  the  nation ;  that 
it  preserves  over  the  property  alienated  the  same  right  and  author- 
ity as  if  it  had  remained  under  its  control ;  and  that  this  principle 
was  one  which  no  lapse  of  time  nor  legal  formality  could  evade. 
All  grants,  therefore,  of  the  public  rights,  and  especially  those 
partaking  of  the  nature  of  taxes  or  subsidies,  such  as  fines,  con- 
fiscations, and  stamps,  were  revoked,  because  the  subject  was 
not  alienable.  8  Merlin  Rep.,  tit.  Dom.  Pub. ;  i  Proud.,  Dom. 
Pub.  62. 

If  the  power  to  review  the  illegal  or  improvident  acts  of  a 
monarch,  by  which  "  the  domain  and  patrimony  of  the  Crown  " 
(one  of  the  principal  sinews  of  the  State,  as  they  are  termed  in 
the  ordinances)  was  dilapidated  or  impoverished,  in  the  nearly 
absolute  monarchies  of  Europe,  was  reserved  to  the  nation,  it 
would  seem  to  follow  that  in  the  American  States,  where  so  little 
has  been  conceded  to  the  Government,  and  whose  "  compliete  pow- 
er "  to  amend  or  abrogate  is  so  distinctly  reserved  that  no  inference 
nor  implication  can  arise,  the  same  has  been  relinquished  or 
abdicated.     My   conclusion   is   that   the   Constitution   of   Ohio, 
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whether  it  is  to  be  regarded  as  the  expression  of  the  sovereign  will 
of  the  people  that  the  extraordinary  exemptions  granted  to  these 
corporations,  by  which  they  contribute  unequally  to  the  public 
support,  is  contrary  to  the  genius  of  their  institutions ;  or  whether 
they  are  inconsistent  with  a  just  apportionment  of  the  public 
burdens ;  or  whether  as  a  declaration  of  the  exigency  of  the  State 
requiring  an  additional  contribution  from  them  to  its  revenue; 
or  a  judgment  of  condemnation  of  the  former  government  for  an 
/  abuse  of  the  powers  it  enjoyed,  is  above  and  beyond  the  super- 
,  vision  or  control  of  the  judiciary  department  of  this  Govern- 
ment. 

Nor  does  the  opinion  that  this  department  can  exert  such  an 
empire  over  the  people  of  Ohio  derive  support,  in  my  opinion, 
from  the  clause  in  the  Constitution  on  the  subject  of  the  obligation 
of  contracts  nor  the  decisions  of  this  court  upon  that  clause  of 
the  Constitution. 

That  the  people  of  the  States  should  have  released  their  powers 
over  the  artificial  bodies  which  originate  under  the  legislation  of 
their  representatives,  or  over  the  improvident  charges  or  conces- 
sions imposed  by  them  upon  its  revenues,  or  over  the  acts  of  their 
own  functionaries,  is  not  to  be  assumed.  Such  a  surrender  was 
not  essential  to  any  policy  of  the  Union  nor  required  by  any  con- 
federate obligation.  Such  an  abandonment  could  have  served  no 
other  interest  than  that  of  the  corporations  or  individuals  who 
might  profit  by  the  legislative  acts  themselves.  Combinations  of 
classes  in  society,  united  by  the  bond  of  a  corporate  spirit  for  the 
accumulation  of  power,  influence,  or  wealth,  by  the  control  of 
intercourse  or  trade,  or  the  spiritual  or  moral  concerns  of  society, 
unquestionably  desire  limitations  upon  the  sovereignty  of  the 
people  and  the  existence  of  an  authority  upon  which  they  can 
repose  in  security  and  confidence.  But  the  framers  of  the  Con- 
stitution were  imbued  with  no  desire  to  call  into  existence  such 
combinations  nor  dread  of  the  sovereignty  of  the  people.  They 
denied  to  Congress  the  power  to  create  (3  Mad.  Deb.  1576),  and 
the  most  salutary  jealousy  was  expressed  in  reference  to  them. 
The  people  of  the  States,  during  the  existence  of  the  confedera- 
tion, suffered  from  the  violation  of  private  property  by  their 
governments.  In  reconstituting  their  political  system  they  ab- 
stained from  delegating  to  the  United  States  the  powers  to  emit 
bills  of  credit ;  to  make  anything  but  gold  and  silver  a  tender  in 
the  payment  of  debts ;  to  pass  any  bill  of  attainder  or  ex  post  facto 
law,  or  law  to  impair  the  obligation  of  contracts,  except  so  far  as 
necessary  to  a  uniform  law  of  bankruptcy,  while  they  protected 
property  from  unreasonable  searches  and  seizures  and  the  title 
from  detriment,  except  in  the  due  course  of  legal  proceeding. 
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The  State  governments  were  prohibited  from  any  correspond- 
ing legislation,  either  by  their  Federal  or  State  Constitutions. 

The  power  to  interfere  with  private  contracts  is  one  of  the  most 
delicate  and  difficult,  in  its  exercise,  of  any  belonging  to  the  social 
system,  and  one  which  there  is  constant  temptation  to  abuse.  That 
its  exercise  is  sometimes  necessary  is  proved  by  the  history  of 
every  civilized  state.    Its  judicious  exercise  constitutes  the  titles 
of  Solon  and  Sully  to  fame,  and  has  been  vindicated  by  the  most 
enlightened  statesmen.    But  the  people  reserved  to  themselves  to 
determine  the  exigencies  which  should  call  it  into  existence.    The 
prohibition  is  a  limitation  upon  the  ordinary  government  and  not 
upon  the  popular  sovereignty.    In  Fletcher  v.  Peck,  6  Cr.  87,  the 
chief  justice  doubted  whether  the  repeal  of  a  grant  issued  under 
a  legislative  act  by  the  executive  of  a  State  was  within  the  com- 
petence of  the  legislative  authority,  and  notices  the  distinction 
between  acts  of  legislation  and  sovereignty,  and  treats  the  clause 
of  the  Constitution  under  consideration  as  an  inhibition  on  legis- 
lation.    In  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  553, 
Mr.  Webster  presents  the  distinction  with  prominence  in  his  argu- 
ment.   He  says :  "  It  is  not  too  much  to  assert  that  the  legislature 
of  New  Hampshire  would  not  have  been  competent  to  pass  the 
acts  in  question  and  make  them  binding  on  the  plaintiffs  without 
their  assent,  even  if  there  had  been  in  the  Constitution  of  the 
United  States  or  of  New  Hampshire  no  special  restriction  on  their 
power,  because  these  acts  are  not  the  exercise  of  a  power  properly 
legislative.  .  .  .  The  British  Parliament  could  not  have  annulled 
or  revoked  this  grant  as  an  ordinary  act  of  legislation.    If  it  had 
done  it  at  all,  it  could  only  have  been  in  virtue  of  that  sovereign 
power  called  omnipotent,  which  does  not  belong  to  any  legislature 
of  the  United  States.    The  legislature  of  New  Hampshire  has  the 
same  power  over  the  charter  which  belonged  to  the  king  who 
granted  it,  and  no  more.    By  the  law  of  England  the  power  to 
grant  corporations  is  a  part  of  the  royal  prerogative.     By  the 
Revolution  this  power  may  be  considered  as  having  devolved  on 
the  legislature  of  the  State,  and  it  has  been  accordingly  exercised 
by  the  legislature.    But  the  king  cannot  abolish  a  corporation  or 
new-model  it  or  alter  its  powers  without  its  assent."    .    .    . 

Marshall,  Ch.  J.,  in  describing  the  jurisdiction  of  the  court  over 
such  contracts,  says  it  belongs  to  it  "  the  duty  of  protecting  from 
legislative  violation  those  contracts  which  the  Constitution  of  the 
country  has  placed  beyond  legislative  control."  And  in  defining 
the  object  and  extent  of  the  prohibition,  he  says :  "  Before  the 
formation  of  the  Constitution  a  course  of  legislation  had  prevailed 
in  many  if  not  in  all  the  States,  which  weakened  the  confidence 
of  man  in  man,  and  embarrassed  all  transactions  between  individ- 
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uals  by  dispensing  with  a  faithful  performance  of  engagements. 
To  correct  this  mischief  by  restraining  the  power  which  produced 
it,  the  State  legislatures  were  forbidden  to  pass  any  law  impairing 
the  obligation  of  contracts — ^that  is,  of  contracts  respecting  prop- 
erty under  which  some  individual  could  claim  a  right  to  something 
beneficial  to  himself."  These  selections  from  opinions  delivered 
in  this  court,  which  have  carried  the  prerogative  jurisdiction  of  the 
court  to  its  farthest  limit,  and  portions  of  which  are  not  easily 
reconciled  with  a  long  series  of  cases  subsequently  decided  (Sat- 
terlee  v,  Matthewson,  2  Pet.  380;  Charles  River  Bridge,  11  Pet. 
420;  West  River  Bridge  z\  Dix,  6  How.  507;  8  How.  569,  10 
How.  511),  show  with  clearness  that  this  court  has  not,  till  now, 
impugned  the  sovereignty  of  the  people  of  a  State  over  these 
artificial  bodies  called  into  existence  by  their  own  legislatures. 

I  have  thus  given  the  reasons  for  the  opinion  that  the  Constitu- 
tion of  Ohio  and  the  acts  of  her  government,  done  by  its  special 
authority  and  direction,  are  valid  dispositions.  It  is  no  part  of 
my  jurisdiction  to  inquire  whether  these  public  acts  of  the  people 
and  the  State  were  just  or  equitable.  Those  questions  belong 
entirely  to  themselves. 

It  may  be  that  the  people  may  abuse  the  powers  with  which 
they  are  invested  and,  even  in  correcting  the  abuses  of  their 
government,  may  not  in  every  case  act  with  wisdom  and  circum- 
spection. 

But,  for  my  part,  when  I  consider  the  justice,  moderation,  the 
restraints  upon  arbitrary  power,  the  stability  of  social  order,  the 
security  of  personal  rights,  and  general  harmony  which  existed 
in  the  country  before  the  sovereignty  of  governments  was  as- 
serted, and  when  the  sovereignty  of  the  people  was  a  living  and 
operative  principle,  and  governments  were  administered  subject 
to  the  limitations  and  with  reference  to  the  specific  ends  for  which 
they  were  organized,  and  their  members  recognized  their  respon- 
sibility and  dependence,  I  feel  no  anxiety  nor  apprehension  in 
leaving  to  the  people  of  Ohio  a  "complete  power"  over  their 
government  and  all  the  institutions  and  establishments  it  has 
called  into  existence.  My  conclusion  is  that  the  Circuit  Court  of 
Ohio  is  erroneous,  and  that  the  judgment  of  this  court  should  be 
to  reverse  that  decree  and  to  dismiss  the  bill  of  the  plaintiff. 

Daniel,  J.  I  concur  entirely  in  the  preceding  opinion  of  my 
brother  Campbell. 

Catron,  J.  I  also  dissent,  and  concur  with  the  conclusions  of 
the  opinion  just  read. 
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DUDLEY  V.  KENTUCKY  HIGH  SCHOOL. 
In  the  Court  of  Appeals  of  Kentucky,  June  25,  1873. 

[Reported  in  9  Bush  576.] 

Craddock  &  Trabue  for  appellant. 

Ira  Julian  for  appellee. 

Lindley,  J.  The  order  from  which  this  appeal  is  prosecuted 
must  be  regarded  as  final.  The  special  demurrer  to  the  jurisdic- 
tion of  the  court  was  sustained,  and  a  judgment  rendered  against 
appellant  for  the  costs  of  the  entire  proceeding.  This  is  equiv- 
alent to  dismissing  the  petition  for  the  want  of  jurisdiction  in  the 
court,  and  effectually  precludes  appellant  from  taking  further 
steps  in  this  litigation  to  obtain  the  relief  desired. 

We  are  inclined  to  differ  with  the  Circuit  Court  as  to  its  want 
of  jurisdiction  to  enjoin  the  collection  of  so  much  of  appellant's 
subscription  to  the  high  school  as  had  not  been  reduced  to  a  judg- 
ment in  the  Franklin  Quarterly  Court ;  but  this  question  need  not 
be  considered  in  view  of  the  fact  that  we  feel  satisfied,  after  a 
careful  examination  of  the  petition,  that  it  sets  out  no  cause  of 
action,  and  that  under  the  facts  as  presented,  and  the  provisions 
of  the  act  of  the  General  Assembly  incorporating  the  high  school, 
it  cannot  be  so  amended  as  to  present  a  cause  of  action. 

The  object  of  the  corporation  was  to  establish  and  maintain  a 
high  school,  and  not  to  make  money,  and  it  has  no  legal  right  to 
engage  in  speculations  or  investments  in  real  estate  for  the  last- 
named  purpose ;  but  it  has  the  expressly  delegated  power  **  to 
receive  and  hold  for  the  benefit  of  said  high  school  any  lands, 
tenements,  etc.,  ...  by  gift,  devise,  donation,  contract,  or 
purchase."  It  is  not  complained  that  the  house  and  lands  pur- 
chased or  about  to  be  purchased  fom  Gaines  are  not  to  be  held 
for  the  benefit  of  the  school,  but  that  the  corporation  is  unable  to 
pay  the  contemplated  price,  and  that  the  inevitable  result  of  the 
purchase,  if  consummated,  will  be  the  bankruptcy  of  the  corpo- 
ration and  the  failure  of  the  project  to  establish  the  school. 

It  may  be  conceded  that  the  facts  stated  in  the  petition  fully 
authorize  this  conclusion,  and  yet  it  does  not  follow  that  a  court 
of  equity  has  the  power  at  the  suit  of  a  stockholder  to  interfere 
by  injunction  to  prevent  the  corporation  from  executing  a  con- 
tract it  hasjthe_JawfiiLxight  to  make. 

It  is  true  that  a  majority  of  stockholders,  no  matter  how  great,  \ 
have  not  the  right  to  divert  the  funds  of  a  joint-stock  incorpo- 
rated  company  to  any  other  than  the  purposes  for  which  it  was 
organized ;  and  if  such  funds  are  about  to  be  so  diverted,  a  stock- 
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holder  may  file  a  bill  in  equity  against  the  company  to  restrain  it 
by  injunction  from  such  diversion  or  misapplication.  Bagshaw  z\ 
Eastern  Counties  Railway  Co.,  7  Hare,  114;  i  Beavan,  i ;  March 
V,  Eastern  Railway  Co.,  40  N.  H.  548.  But  relief  will  not  be 
I  granted  unless  the  corporation  is  about  to  do  some  act  outside 
of  the  scope  of  its  authority,  or  in  disobedience  to  the  provisions 
.  of  its  constitution,  for  so  long  as  it  exercises  the  powers  granted 
by  the  charter  the  acts  of  the  company  must  be  treated  by  the 
courts  as  the  acts  of  all  the  stockholders. 

Each  and  everv  stockholder  contracts  that  the  will  of  the  ma- 
jority  shall  govern  in  all  matters  coming  within  the  limits  of  the 
act  of  incorporation ;  and  in  cases  involving  no  breach  of  trust, 
,but  only  error  or  mistake  of  judgment  upon  the  part  of  the 
directors  who  represent  the  company,  individual  stockholders 
)  have  no  right  to  appeal  to  the  courts  to  dictate  the  line  of  policy 
i  to  be  pursued  by  the  corporation.  Ang.  &  Ames  on  Corp.,  sec. 
393.  Nor  does  the  irregular  manner  in  which  the  board  of  di- 
rectors voted  upon  the  proposition  to  make  the  purchase  from 
Gaines  authorize  the  chancellor  to  interpose  to  prevent  its  con- 
summation. In  the  case  of  Foss  v,  Harbottle,  2  Hare,  461, 
where  the  object  of  the  bill  in  equity  was  to  obtain  relief  against 
what  was  alleged  to  be  a  fraud  committed  by  certain  of  the  di- 
rectors in  an  incorporated  company,  which  fraud  consisted  in  the 
sale  to  themselves,  as  representatives  of  the  company,  of  lands 
in  which  they  were  individually  interested,  Vice-Chancellor  Wig- 
ram  held  that  although  the  act  might  be  voidable  by  the  com- 
pany, yet,  inasmuch  as  a  majority  of  the  proprietors  might  at  a 
general  meeting  confirm  it,  he  declined  to  interfere,  saying, 
"  While  the  court  may  be  declaring  the  act  complained  of  to  be 
void  at  the  suit  of  the  present  plaintiffs,  who  in  fact  may  be  the 
only  proprietors  who  disapprove  of  them,  the  governing  body 
of  proprietors  may  defeat  the  decree  by  lawfully  resolving  upon 
the  confirmation  of  the  very  acts  which  are  the  subject  of  the 
suit."  So  in  this  case,  while  it  may  be  that  the  corporation  has 
the  right  to  avoid  the  purchase  from  Gaines  because  one  of  the 
directors,  without  whose  vote  the  proposition  would  have  been 
rejected,  was  allowed  to  vote  by  proxy,  yet  it  may  be  that  Dudley 
is  the  only  stockholder  who  disapproves  of  the  purchase,  and  it 
might  result  that,  at  the  time  the  court  was  protecting  him  against 
the  payment  of  his  subscription  because  of  the  unauthorized  action 
of  the  directors,  a  majority  of  the  stockholders  in  general  meet- 
ing might  ratify  or  have  already  ratified  the  purchase,  and  bound 
Dudley  under  his  contract  of  subscription  to  submit  to  their  will 
thus  regularly  and  legally  expressed. 

It  may  be  that  the  price  agreed  to  be  paid  for  the  house  and 
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lands  is  greatly  more  than  its  value,  but  about  this  matter  the 
opinion  of  the  majority  of  the  stockholders  as  expressed  through 
the  directory  must  control,  and  so  far  as  the  action  of  the  court 
in  this  case  is  concerned  it  is  immaterial  whether  the  corporation 
acted  wisely  or  unwisely  in  contracting  a  debt  which  possibly  it 
will  be  unable  to  pay.  The  charter  empowers  it  to  make  pur- 
chases of  land,  to  contract  debts,  and  to  issue  bonds  to  an  amount 
not  over  two-thirds  of  the  stock  subscribed ;  and  if  these  powers 
are  so  exercised  as  to  result  in  loss  to  the  stockholders,  it  is  a 
misfortune  against  which  the  courts  can  afford  no  protection. 
Judgment  affirmed. 


DAVENPORT  v.  DOWS. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1873. 

[Reported  in  18  Wallace  626.] 

Appeal  from   the   Circuit   Court   for  the  District   of   Iowa. 

Dows,  a  citizen  of  New  York,  in  behalf  of  himself  and  all 
other  non-resident  citizens  of  Iowa,  who  were  stockholders  in  the 
Chicago,  Rock  Island  &  Pacific  Railroad  Co.,  filed  a  bill  in  the 
court  below  against  the  city  of  Davenport,  and  its  marshal,  to 
arrest  the  collection  of  a  tax,  alleged  to  be  illegal,  levied  by  the 
said  city  for  general  revenue  purposes,  on  the  property  of  the 
company  within  its  limits.  The  bill  assigned  as  a  reason  for  its 
being  filed  by  Dows,  a  stockholder  in  the  company,  instead  of  by 
the  company  itself,  that  the  company  neglected  and  refused  to 
take  action  on  the  subject.  A  demurrer  was  interposed  to  the 
bill,  which  was  overruled,  and  on  the  defendants  refusing  to 
answer  over,  the  Circuit  Court  ordered  that  the  collection  of  the 
tax  be  perpetually  enjoined.  From  this,  its  action,  the  defend- 
ants appealed,  insisting  that  the  Circuit  Court  erred  in  overruling 
the  demurrer,  for  three  reasons : 

1.  Because  the  railroad  company  was  not  made  a  party  to 
the  bill. 

2.  Because  the  complainant  had  a  complete  remedy  at  law; 
and, 

3.  Because  the  tax  in  question  was  a  proper  charge  against 
the  property  of  the  corporation. 

/.  A^  Rogers  for  the  appellants. 

T.  F.  Wither ow  contra. 

Davis,  J.    It  is  unnecessary  to  notice  the  last  two  reasons  as- 
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signed  why  the  demurrer  should  not  have  been  overruled,  as  the 
first  is  well  taken.  Indeed,  it  would  be  improper  to  pass  on  the 
merits  of  the  controversy  until  the  proper  parties  to  be  affected 
by  the  decision  are  before  the  court. 

That  a  stockholder  may  bring  a  suit  when  a  corporation  re- 
1  fuses  is  settled  in  Dodge  v.  Woolsey,  18  Howard,  340,  but  such 
a  suit  can  only  be  maintained  on  the  ground  that  the  rights  of  the 
corporation  are  involved.  These  rights  the  individual  share- 
holder is  allowed  to  assert  in  behalf  of  himself  and  associates,  be- 
cause the  directors  of  the  corporation  decline  to  take  the  proper 
i  steps  to  assert  them.  Manifestly  the  proceedings  for  this  pur- 
pose should  be  so  conducted  that  any  decree  which  shall  be  made 
on  the  merits  shall  conclude  the  corporation.  This  can  only  be 
done  by  making  the'corporatfon  a  party  defendant.  The  relief 
asked  is  on  behalf  of  the  corporation,  not  the  individual  share- 
holder, and  if  it  be  granted  the  complainant  derives  only  an  in- 
cidental benefit  from  it.  It  would  be  wrong,  in  case  the  share- 
holder were  unsuccessful,  to  allow  the  corporation  to  renew  the 
litigation  in  another  suit,  involving  precisely  the  same  subject- 
matter.  To  avoid  such  a  result,  a  court  of  equity  will  not  take 
cognizance  of  a  bill  brought  to  settle  a  question  in  which  the  cor- 
poration is  the  essential  party  in  interest,  unless  it  is  made  a 
partxJo-^»€.  litigation.  Robinson  v.  Smith,  3  Paige,  222,  233 ; 
Cunningham  z^.^fell,  5  id.  607;  Hersey  v,  Veazie,  24  Maine,  i; 
Charleston  Insurance  and  Trust  Co.  v.  Sebring,  5  Richardson, 
Equity,  342 ;  Western  Railroad  Co.  v.  Nolan,  48  N.  Y.  573 ;  Bag- 
shaw  V,  Eastern  Union  Railroad  Co.,  7  Hare,  114-131. 

In  this  case  the  tax  sought  to  be  avoided  was  assessed  against 
the  Chicago,  Rock  Island  &  Pacific  Railroad  Co.,  and  the  decree 
rendered  discharges  the  company  from  the  payment  of  this  tax. 
The  corporation,  therefore,  should  have  been  made  a  party  to  the 
suit,  and  as  it  was  not,  the  demurrer  should  have  been  sustained. 

Decree  reversed,  and  the  cause  remanded  for  further  proceed- 
ings, in  conformity  with  this  opinion. 


MacDOUGALL  V,  GARDINER. 
In  the  Court  of  Appeal,  November  12,  1875. 

[Reported  in  Law  Reports,  i  Chancery  Division  13.] 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins 
overruling  a  demurrer  to  the  bill.    Law  Rep.  20  Eq.  383. 

The  bill  was  filed  by  Alexander  William  MacDougall,  on  behalf 
of  himself  and  all  other  shareholders  in  the  Emma  Silver  Mining 
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Co.,  Limited,  except  the  directors,  against  the  directors  and  the 
company. 

The  bill,  after  stating  that  the  company  was  incorporated  in 
November,  1871,  for  the  purpose  of  working  a  mine  in  the  United 
States  of  America,  called  the  Emma  Silver  Mine,  set  out  several 
of  the  articles  of  association,  among  which  were  those  numbered 
40  and  42,  which  provided  for  summoning  special  general  meet- 
ings, and  45,  which  enabled  any  member  to  propose  and  intro- 
duce at  a  general  meeting  any  subject  relating  to  the  affairs  of 
the  company  of  which  he  had  given  a  certain  notice,  and  also  the 
following  articles : 

49.  The  chairman  may,  with  the  consent  of  the  meeting,  ad- 
journ any  meeting  from  time  to  time,  and  from  place  to  place; 
but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which 
the  adjournment  took  place. 

50.  At  any  general  meeting,  unless  a  poll  be  demanded  by  at 
least  five  members,  a  declaration  by  the  chairman  that  a  resolution 
has  been  carried,  and  an  entry  to  that  effect  in  the  book  of  the 
proceedings  of  the  company,  shall  be  sufficient  evidence  of  the 
fact  without  proof  of  the  number  or  proportion  of  the  votes  re- 
corded in  favor  of  or  against  such  resolution. 

51.  If  a  poll  be  demanded  by  five  or  more  members,  it  shall  be 
taken  in  such  manner  as  the  chairman  shall  direct,  and  the  result 
of  such  poll  sKalTbe  deemed  to  be  tTie  resolution  of  the  company 
in  general  meeting.  In  the  case  of  an  equality  of  votes  at  any 
general  meeting,  the  chairman  of  the  meeting  shall  be  entitled 
to  a  second  or  casting  vote. 

53.  Every  member  shall  have  one  vote  for  every  share  held  by 
him. 

57.  Votes  may  be  given  personally  or  by  proxy. 

The  bill  also,  after  stating  that  the  plaintiff  became  a  share- 
holder in  1874,  and  was,  when  the  bill  was  filed,  the  registered 
holder  of  1750  shares  in  the  company,  alleged  various  fraudulent 
transactions  on  the  part  of  the  promoters  and  the  company,  and 
that  the  plaintiff  and  other  members  of  the  company  believed 
that  the  present  directors  were  interested  in  these  matters  ad- 
versely to  the  company,  and  therefore  desired  to  have  some  per- 
son elected  a  director  who  would  endeavor  to  obtain  a  full  in- 
vestigation of  these  matters. 

The  allegations  contained  in  the  bill  on  this  subject  are  stated 
at  greater  length  in  the  previous  report. 

According  to  the  statements  in  the  bill,  the  plaintiff  and  his 
friends  being  unsuccessful  in  their  efforts,  in  September,  1874, 
signed  a  requisition  calling  on  the  directors  to  summon  an  extraor- 
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dinary  general  meeting  for  the  purpose  of  requesting  the  chair- 
man. Colonel  Gardiner,  to  resign  his  directorship,  and  to  appoint 
another  director  in  his  place.  This  requisition  was  signed  by  share- 
holders holding  more  than  one-fifth  of  the  capital  of  the  com- 
pany. And  accordingly,  on  the  6th  of  October,  1874,  the  direct- 
ors issued  a  notice  convening  a  special  general  meeting  for  the 
14th  of  October. 

The  plaintiff  received  proxies  authorizing  him  to  vote  at  the 
special  meeting  from  shareholders  holding  15,000  shares,  while 
the  directors  did  not  receive  proxies  to  an  extent  reaching  one- 
half  of  the  number  of  shares  represented  by  the  plaintiff.  Pre- 
viously to  the  meeting,  the  directors  sent  stamped  proxies  round 
to  each  of  the  shareholders,  empowering  Mr.  Hutton,  one  of  the 
directors,  to  vote  for  them  at  the  meeting  and  at  any  adjournment. 

Although  the  plaintiff  and  his  party  had  such  a  majority  if  all 
the  votes  were  properly  polled,  the  defendant  filled  the  room  with 
persons  holding  one  or  two  shares  each,  who,  on  a  show  of  hands, 
/  would  give  the  defendants  the  majority  of  votes. 

The  plaintiff  prepared  several  resolutions  for  the  purpose  of 
proposing  them  at  the  meeting,  the  first  two  of  which  were  as 
follows: 
I  I.  That  in  the  opinion  of  this  meeting  it  is  not  consistent  with 
'  the  best  interests  of  the  company  that  Mr.  Robert  May  Gardiner 
should  remain  a  director  of  the  company,  and  that  he  accordingly 
be  requested  to  resign  his  office. 

2.  That  the  said  Mr.  Robert  May  Gardiner  not  being  present  to 
meet  the  shareholders  of  this  company,  after  the  requisition  call- 
ing the  meeting  (first  lodged  on  the  8th  of  September  last),  and 

signed  by shareholders,  he  is  now  removed  from  the  office 

of  director,  and  that  Mr.  be  appointed  a  director  in  his 

stead. 

The  meeting  took  place  on  the  14th  of  October,  1874.  Colonel 
Gardiner  was  absent  in  America,  and  Mr.  Hutton  was  in  the 
chair.  He  addressed  the  members,  and  urged  an  adjournment  of 
the  meeting,  partly  on  the  ground  that  a  petition  to  wind  up  the 
company  had  been  presented  by  a  shareholder,  and  that  it  was 
expedient  to  postpone  the  discussion  of  the  matters  before  the 
meeting  until  after  the  petition  had  been  disposed  of.  The  plain- 
tiff proposed  the  first  resolution,  and  it  was  discussed  by  the 
chairman.  Various  trivial  objections  were  taken  to  it,  such  as 
that  it  ought  to  have  embraced  the  appointment  of  a  new  director 
as  well  as  a  request  to  Gardiner  to  resign.  On  that  ground  Mr. 
Hutton  refused  to  put  the  first  resolution  to  the  meeting,  although 
Mr.  Bumand,  the  only  other  director  present,  openly  dissented 
from  that  view.    In  the  midst  of  the  discussion  which  followed, 
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and  after  the  plaintiff  had  pointed  out  that  if  the  resolution  were 
passed  he  would  follow  it  up  by  others,  copies  of  which  the  chair- 
man held  in  his  hand,  a  member  proposed  the  adjournment  of  the 
meeting  for  a  month.  This  proposal  was  seconded,  and  the  chair- 
man then  put  the  resolution  to  the  meeting,  and  declared  it  to  be 
carried. 

The  25th,  26th,  and  27th  paragraphs  of  the  bill  contained  in 
substance  the  following  allegations : 

25.  The  friends  of  the  directors  voted  in  favor  of  the  resolu- 
tion, while  the  plaintiff  and  the  shareholders  acting  with  him 
voted  against  it ;  and  the  chairman  declared,  on  the  show  of  hands, 
that  the  resolution  had  been  carried.  Five  members  of  the  com- 
pany then  present,  including  the  plaintiff,  demanded  a  poll;  but 
the  chairman  refused  to  grant  one,  on  the  alleged  ground  that  a 
poll  could  not  be  taken  on  the  question  whether  the  meeting 
should  be  adjourned  or  not,  at  once  left  the  chair,  declaring  the 
meeting  adjourned,  and  immediately  left  the  room;  but  the  de- 
mand for  the  poll  was  duly  signed  and  handed  in. 

26.  There  was  no  ground  under  the  articles  of  the  company,  or 
otherwise,  for  holding  that  a  poll  could  not  be  taken  upon  whether 
the  meeting  of  the  company  should  be  adjourned  or  not,  especial- 
ly when  by  the  motion  for  adjournment  the  question  before  the 
meeting  was,  whether  certain  important  matters  should  then  be 
discussed  and  voted,  or  whether  they  should  be  postponed  for  a 
long  or  indefinite  time.  Hr.  Hutton,  however,  had,  in  order  to 
stifle  the  discussion,  and  to  prevent  the  matters  being  voted  upon 
to  consider  which  the  meeting  was  called,  in  collusion  with  the 
other  directors,  or  some  of  them,  determined  to  carry  a  vote  of  ad- 
journment by  show  of  hands  and  then  to  refuse  a  poll  on  that 
question,  so  as  to  prevent  the  proxies  given  to  the  plaintiff  and  his 
supporters  from  being  used  in  support  of  the  resolutions  which  he 
was  about  to  bring  forward,  and  which  would  undoubtedly  have 
been  passed  but  for  the  conduct  of  the  defendants. 

27.  After  the  poll  had  been  refused  several  of  the  members  of 
the  company,  including  the  directors,  left  the  room,  but  a  large 
number  still  remained,  who  voted  the  plaintiff  into  the  chair,  when 
the  plaintiff's  resolutions  were  passed,  the  name  of  Charles  Henry 
Dunhill,  M.D.,  of  York,  a  duly  qualified  shareholder  in  the  com- 
pany, having  been  first  added  to  the  second  resolution,  he  having 
been  proposed  and  seconded  and  duly  elected  as  a  director  of  the 
said  company  in  the  place  of  Colonel  Gardiner. 

The  28th  paragraph  of  the  bill  set  out  a  letter  by  the  plaintiff 
giving  notice  to  the  directors  of  the  passing  of  the  resolution 
after  Mr.  Hutton  had  left  the  chair,  and  the  allegations  concluded 
as  follows : 
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''  29.  In  this  State  of  things  the  plaintiff  and  the  other  share- 
holders in  the  company  believe,  and  it  is  the  fact,  that  the  defend- 
ants, the  directors  of  the  said  company,  are  about  to  conclude 
some  arrangements  with  the  persons  against  whom  the  company 
has  claims,  such  as  the  original  vendors  of  the  said  mining  prop- 
erty to  the  company,  or  the  promoters  of  the  said  company,  and 
others,  for  the  purpose  of  settling  those  claims  to  the  great  injury 
of  the  company  and  the  shareholders  therein,  and  without  first 
submitting  those  terms  to  the  shareholders  of  the  said  company; 
and  the  plaintiff  apprehends,  and  the  fact  is,  that  the  proposed 
compromises  will  at  once  be  carried  through  unless  the  defend- 
ants are  restrained  from  so  doing  by  the  order  of  this  honorable 
court.  The  danger  is  in  fact  so  imminent,  that  it  is  impossible  for 
the  plaintiff  and  those  acting  with  him  to  call  another  meeting 
for  the  purpose  of  removing  all  the  directors  of  the  company  from 
their  office,  or  for  any  other  purpose  which  might  effectually  stop 
the  said  compromises  in  time  to  prevent  their  being  carried  out; 
and  even  if  such  another  meeting  could  be  convened  in  time,  the 
defendants,  by  the  same  proceeding  as  they  adopted  at  the  meet- 
ing of  the  14th  day  of  October,  would  be  again  able  to  break  up 
and  would  succeed  in  breaking  up  the  said  meeting  by  improperly 
deciding  that  it  was  adjourned  by  a  mere  show  of  hands  held  up 
by  a  few  friends  or  nominees  of  the  said  directors  who  are  in- 
terested in  putting  an  end  to  all  further  investigation  into  the 
aforesaid  matters." 

The  bill  prayed  for  a  declaration  that  the  refusal  to  g^ant  a 
poll  on  the  question  whether  the  meeting  should  be  adjourned  at 
the  meeting  of  the  14th  of  October  was  illegal  and  improper,  and 
for  an  injunction  to  restrain  the  directors  from  concluding  any 
arrangements  with  respect  to  legal  proceedings  commenced  or  to 
be  c(Hnmenced  against  the  vendors  of  the  property  to  the  com- 
pany, or  with  any  other  persons,  until  such  arrangement,  if  pro- 
posed, should  have  been  submitted  to  the  shareholders  in  the 
company,  and  should  have  been  approved  of  by  them ;  and  for  a 
declaration  that  Gardiner  had  ceased  to  be  a  director,  and  might 
be  restrained  from  acting  as  such  director,  or  that  a  meeting  of  the 
shareholders  should  be  summoned  for  the  purpose  of  submitting 
the  plaintiff's  resolutions  to  them. 

At  the  time  the  bill  was  filed  a  petition  to  wind  up  the  com- 
pany was  pending,  and  until  it  was  heard,  which  was  not  till 
April,  all  proceedings  in  the  suit  were  stayed.  The  petition  hav- 
ing been  dismissed.  Colonel  Gardiner  demurred. 

The  Vice-Chancellor  overruled  the  demurrer,  and  from  this 
decision  the  demurring  defendant  appealed. 

Higgins,  Q.  C,  and  Wintle  for  the  appellant. 
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Glasse,  Q.  C,  and  Robinson,  Q.  C,  for  the  plaintiff. 

James,  L.  J.  I  am  of  opinion  that  this  demurrer  ought  to  be 
allowed.  I  think  it  is  of  the  utmost  importance  in  all  these  com- 
panies that  the  rule  which  is  well  known  in  this  court  as  the 
rule  in  Mozley  v.  Alston,  i  Ph.  790,  and  Lord  v.  Copper  Miners' 
Co.,  2  ibid,  740,  and  Foss  v,  Harbottle,  2  Hare,  461,  should  be 
always  adhered  to;  that  is  to  say,  that  nothing  connected  with 
internal  disputes  between  the  shareholders  is  to  be  made  the  sub- 
ject of  a  bill  by  some  one  shareholder  on  behalf  of  himself  and 
others,  unless  there  be  something  illegal,  oppressive,  or  fraudu- 
lent— unless  there  is  something  ultra  vires  on  the  part  of  the 
company  qua  company,  or  on  the  part  oTthe  majority  of  the  com- 
pany, so  that  they  are  not  fit  persons  to  determine  it;  but  that 
every  litigation  must  be  in  the  name  of  the  company,  if  the  com- 
pany  really  desirejt.  Because  there  may  be  a  great  many  wrongs 
committed  in  a  company — there  may  be  claims  against  directors, 
there  may  be  claims  against  officers,  there  may  be  claims  against 
debtors ;  there  may  be  a  variety  of  things  which  a  company  may 
well  be  entitled  to  complain  of,  but  which,  as  a  matter  of  good 
sense,  they  do  not  think  it  right  to  make  the  subject  of  litigation ; 
and  it  is  the  company,  as  a  company,  which  has  to  determine 
whether  it  will  make  anything  that  is  wrong  to  the  company  a 
subject-matter^f  litigation,  or  whether  it  will  take  steps  itself  to 
prevent  the  wrong  from  Being  done.  If  the  majority  of  the  com- 
pany really  are  in  favor  of  any  particular  shareholder  who  has 
been  interfered  with  improperly,  by  misconduct  of  a  director,  by 
misconduct  of  a  chairman,  by  miscarriage  of  a  meeting  or  of  cer- 
tain shareholders  at  a  particular  date — if  the  company  think  that 
any  shareholder  has  anything  which  ought  to  be  made  the  sub- 
ject of  complaint,  there  is  never  any  difficulty  whatever  arising 
from  the  apparent  possession  of  the  seal  by  the  directors,  or  from 
any  such  cause,  in  filing  a  bill  in  name  of  the  company,  if  the 
majority  of  the  company  desire  it  to  be  filed.  Any  one  of  the 
shareholders  mightiiaveTiIed  his  bill  in  the  name  of  the  company, 
and  then  if  the  directors  had  said,  "  You  are  not  the  company ; 
the  majority  do  not  act  with  you,  but  with  us,"  the  court  would, 
as  it  has  done  in  other  cases,  have  taken  the  means  of  ascertaining 
which  party  it  is,  the  plaintiff's  or  defendant's,  which  really  repre- 
sents the  majority  of  the  compaiW. 

"Everything  in  this  bill,  as  far  as  I  can  see,  if  it  is  wrong  is  a 
wrong  to  the  company,  because  every  meeting  that  is  called  must 
be  for  some  purpose  or  other — it  must  be  for  the  purpose  of  doing 
or  undoing  something  which  is  supposed  to  accrue  for  the  benefit 
of  the  company.  Whether  it  ought  to  have  been  done,  or  ought  not 
to  have  been  done,  depends  upon  whether  it  is  for  the  good  of  the 
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company  it  should  have  been  done,  or  for  the  good  of  the  com- 
pany it  should  not  have  been  done ;  and,  putting  aside  all  illegality 
on  the  part  of  the  majority,  it  is  for  the  company  to  determine 
whether  it  is  for  the  good  of  the  company  that  the  thing  should 
be  done,  or  should  not  be  done,  or  left  unnoticed.  I  cannot  con- 
ceive that  there  is  any  equity  on  the  part  of  a  shareholder,  on 
behalf  of  himself  and  the  minority,  to  say,  "  True  it  is  that  the 
majority  have  a  right  to  determine  everything  connected  with 
the  management  of  the  company,  but  then  we  have  a  right — and 
every  individual  has  a  right — ^to  have  a  meeting  held  in  strict  form 
in  accordance  with  the  articles."  Has  a  particular  individual  the 
ight  to  have  it  for  the  purpose  of  using  his  power  of  eloquence  to 
induce  the  others  to  listen  to  him  and  to  take  his  view?  That  is 
an  equity  which  I  have  never  yet  heard  of  in  this  court,  and  I 
have  never  known  it  insisted  upon  before ;  that  is  to  say,  that  this 
court  is  to  entertain  a  bill  for  the  purpose  of  enabling  one  par- 
ticular member  of  the  company  to  have  an  opportunity  of  ex- 
pressing his  opinions  viva  voce  at  a  meeting  of  the  shareholders. 
If  so,  I  do  not  know  why  we  should  not  go  further,  and  say, 
not  only  must  the  meeting  be  held,  but  the  shareholders  mu^t  stay 
there  to  listen  to  him  and  to  be  convinced  by  him.  The  truth  is, 
that  is  only  part  of  the  machinery  and  means  by  which  the  in- 

,  ternal  management  is  carried  on/<^The  whole  question  comes 
back  to  a  question  of  internal  management ;  that  is  to  say,  whether 
the  meeting  ought  or  ought  not  to  be  held  in  a  particular  way, 
whether  the  directors  ought  or  ought  not  to  have  sanctioned  cer- 
tain proceedings  which  they  are  about  to  sanction,  whether  one 
director  ought  or  ought  not  to  be  removed,  and  whether  another 

!  director  ought  or  ought  not  to  have  been  appointed.  If  there  is 
some  one  managing  the  affairs  of  the  company  who  ought  not  to 
manage  them,  and  if  they  are  being  managed  in  a  way  in  which 
they  ought  not  to  be  managed,  th^ company  are  the  proper  per- 
sons to  complain  of  that.//It  seemsTo  me,  therefore,  that  the 

■  thing  is  perfectly  plain  and  obvious,  and  when  the  Master  of  the 
Rolls  had  the  case  before  him  he  immediately  pointed  it  out,  and 
said,  "  You  have  the  wrong  plaintiff  here — the  plaintiff  must  be 
the  company."  From  the  first  opening  of  this  case  before  us,  I 
have  never  had  any  doubt  in  my  own  mind  that  this  was  a  bill 
which,  if  it  was  to  be  sustained  at  all,  could  only  be  sustained  by 
the  company. 

But  then  the  plaintiff  says,  "  Give  us  leave  to  amend."  It  is 
rather  late  to  ask  for  leave  to  amend  when  the  amendments  might 
have  been  obtained  from  the  Master  of  the  Rolls  before  any  costs 
had  been  incurred.  But  the  question  is,  is  there  anything  sub- 
stantial in  this  case  on  which  we  should  give  leave  to  amend  on 
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the  part  of  the  company  ?  I  can  see  nothing.  I  do  not  think  we 
ought  to  give  leave  to  amend  for  the  purpose  merely  of  getting 
a  declaration  as  to  what  the  proper  mode  of  dealing  with  the  ad- 
journment was,  because  that  would  be  simply  to  give  a  declara- 
tion without  any  relief.  The  company  cannot  file  a  bill  saying, 
"  Tell  us  the  meaning  of  the  rules,  and  what  is  to  be  done  under 
them."  They  must  find  that  out  for  themselves  in  the  best  way 
they  can.  We  do  not  sit  here  to  express  an  opinion  on  something 
which  may  lead  to  no  practical  result.  I  am  not  aware  that  there 
could  be  any  practical  result  following  upon  a  declaration  ob- 
tained by  the  company  as  to  the  particular  mode  in  which  the 
meeting  ought  to  have  beenjadiounif  d,  or  in  what  particular  way 
the  meetings  in  future  should  be  adjourned.  If  there  is  any 
doubt  about  it,  if  they  cannot  satisfy  themselves  as  to  the  way  of 
doing  it  out  of  doors,  they  must  call  a  meeting  and  make  it  clear 
what. isJhejnode  in  which  they  wish  and  propose  to  have^it  done. 

Then,  as  to  the^^esTof  the  relief  prayedTtfiaTthe  directors  w^ere 
not  to  do  something  without  the  consent  of  the  shareholders.  Of 
course  they  cannot  do  so,  and  the  shareholders  can  always  call 
meetings  if  they  please.  Then,  as  to  the  part  of  the  prayer  which 
asks  that  somebody  else  shall  be  restrained  from  acting,  that  is  in 
truth  given  up^it  is  admitted  at  the  bar  that  these  resolutions 
could  not  have  been  properly  put  at  the  meeting. 

It  seems  to  me,  therefore,  that  upon  the  allegations  of  this  bill 
there  really  is  no  relief  which  the  company  can  ask  for  and  which 
we  could  give  the  company.  We  happen  to  know  that  the  party 
of  the  plaintiflF  is  now  in  full  possession  of  the  company,  and 
the  company  will,  no  doubt,  do  what  is  right  according  to  his 
view. 

The  demurrer  must  be  allowed,  with  the  usual  consequences, 
and  without  leave  to  amend.^ 


MASON  V.  HARRIS. 
In  the  Court  of  Appeal,  March  5,  1879. 

[Reported  in  Law  Reports,  11  Chancery  Division  97.] 

This  was  an  action  by  Mason  and  Carter  on  behalf  of  them- 
selves and  all  the  shareholders  in  the  Hull  Central  Drapery  Co., 
Limited,  except  the  persons  named  as  defendants,  against  Harris, 
Shipstone,  Mead,  and  the  company,  to  set  aside  for  fraud  an 

*  The  concurring  opinions  of  Mellish  and  Bagallay,  L.  JJ.,  have  been 
omitted. — Ed. 
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agreement  dated  the  1st  of  May,  1877,  and  to  restrain  Harris 
from  continuing  to  act  as  managing  director  of  the  company,  and 
from  negotiating  or  parting  with  any  bills  of  exchange  belonging 
to  the  company,  and  from  retaining  in  his  possession  or  using  for 
his  own  purposes  any  property  of  the  company,  and  from  trans- 
ferring or  selling  the  vendor's  shares  in  the  company. 

The  allegations  in  the  statement  of  claim  were  to  the  following 
effect : 

I  and  2.  By  an  agreement  dated  the  ist  of  May,  1877,  between 
Harris,  thereinafter  called  the  vendor,  of  the  one  part,  and  the 
plaintiffs  Mason,  Walker,  the  defendants  Shipstone  and  Mead, 
and  Hancock  and  Bainbridge,  thereinafter  called  the  promoters, 
of  the  other  part,  it  was  agreed  that  the  promoters  should  forth- 
with take  the  necessary  steps  for  forming  and  incorporating  a 
limited  company  under  the  above  name,  with  a  nominal  capital  of 
£30,000  in  3000  iio  shares.  The  board  of  directors  to  consist  of 
not  more  than  five  and  not  less  than  three  members.  Harris  to  be 
managing  director  for  five  years  at  a  salary  of  £360  a  year,  with 
such  further  remuneration  as  therein  mentioned  if  the  dividend 
exceeded  7J  per  cent.  Harris  agreed  to  sell  to  the  company  when 
incorporated,  and  the  promoters  agreed  that  the  company  should 
purchase,  upon  the  terms  therein  mentioned,  certain  freehold 
business  premises  and  the  business  and  goods  therein  mentioned. 
The  price  to  be  for  the  freehold  £7300;  for  the  trade  fixtures, 
plant,  and  utensils,  £675 ;  for  the  stock  in  trade,  £6322,  and  for 
good  will,  etc.,  £3511.  The  sum  of  £5000,  part  of  this  purchase- 
money,  was  to  be  paid  in  1000  shares  treated  as  paid  up  to  the 
extent  of  £5  per  share.  £5000  more  was  to  be  paid  within  six 
months  by  equal  weekly  instalments,  and  the  balance  within 
twelve  months,  each  instalment  to  be  secured  by  a  bill  drawn  by 
the  vendor  upon  and  accepted  by  the  company.  The  unpaid 
purchase-money  was  to  carry  interest  at  £5  per  cent,  per  annum, 
and  the  1000  vendor's  shares  were  not  to  be  salable  or  transferable 
by  the  vendor  till  after  the  14th  of  May,  1882. 

3.  The  company  was  registered  on  the  12th  of  June,  1877. 

4,  5,  6.  The  memorandum  stated  the  objects  of  the  company  to 
be  the  purchasing  the  above  premises  and  business  and  the  carry- 
ing on  such  business,  and  the  capital  to  be  £30,000  in  3000  £10 
shares.  The  articles  provided  that  the  vendor's  shares  should 
not  be  transferable  till  after  the  14th  of  May,  1882 ;  and  that  on 
every  question  to  be  decided  by  a  poll  every  member  should  have 
one  vote  for  every  two  shares  up  to  ten,  one  additional  vote  for 
every  five  shares  beyond  the  first  ten  up  to  twenty,  and  an  ad- 
ditional vote  for  every  ten  shares  after  twenty. 

7.  Shortly  after  the  incorporation  of  the  company  the  plaintiff 
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Carter  was  appointed  secretary  and  is  a  holder  of  fifty-eight 
shares. 

8.  The  plaintiff  Mason  was  a  director  till  shortly  before  the 
issue  of  the  writ,  and  is  a  holder  of  twenty-five  shares. 

9,  10.  The  agreement  of  the  ist  of  May,  1877,  was  entered  into 
on  the  faith  of  representations  by  Harris  to  the  promoters  that 
the  profits  for  the  year  1875  and  1876  had  amounted  to  £3511. 
The  agreement  between  the  parties  was  that  the  sum  to  be  paid 
for  the  good  will  should  be  two  years*  profits,  and  ^35 11  was  in- 
serted in  the  agreement  as  the  price  of  the  good  will  on  the  ven- 
dor's account  certifying  that  the  profits  for  the  two  years  had 
amounted  to  that  sum. 

II,  12.  The  company  on  its  incorporation  commenced  business, 
and  shortly  afterwards  Carter  discovered  that  the  profits  of  the 
business  in  1875  and  1876  had  been  but  a  little  over  ^300  a  year. 

13,  14.  At  the  first  meeting  of  the  directors  Carter  informed 
them  of  the  last-mentioned  fact,  and  the  directors  directed  that 
an  accountant  should  be  employed  to  ascertain  the  actual  profit 
for  1875  and  1876,  but  no  accountant  has  been  appointed  nor  any 
further  inquiry  made  into  the  matter. 

15.  Harris  made  the  representation  as  to  the  profits  knowing 
it  to  be  false. 

16.  In  September,  1877,  the  company  being  in  want  of  money, 
the  plaintiff  Mason  handed  some  title  deeds  of  property  of  hi* 
own  to  Carter  and  Harris  that  they  might  be  deposited  with  the 
company's  bankers  to  secure  an  advance  to  the  company.  Harris 
took  the  deeds  and  deposited  them  to  secure  the  balance  of  his 
own  account. 

17.  18.  On  or  about  the  17th  of  November,  1877,  Harris  took 
away  about  £200  cash  belonging  to  the  company,  and  about  the 
same  time  one  of  his  sons  by  his  direction  took  away  some  bills 
belonging  to  the  company.  At  a  meeting  of  directors  on  the  19th 
of  November,  Harris  admitted  that  the  money  had  been  taken  by 
him,  and  the  bills  taken  for  him,  and  promised  to  replace  the 
cash  and  give  the  company  an  indemnity  against  the  bills;  but 
on  the  following  day  he  refused  to  give  such  indemnity  and  still 
refuses  to  do  so. 

19.  Another  meeting  of  directors  was  held  to  investigate  the 
matters  in  pars.  17  and  18;  but  in  consequence  of  the  conduct 
of  Harris,  it  had  to  be  adjourned  in  confusion.  Subsequently, 
on  the  27th  of  November,  Harris  called  in  seven  or  eight  persons, 
and  compelled  Carter  under  threats  of  personal  violence  to  hand 
over  the  property  of  the  company  and  leave  the  offices. 

20.  Harris,  though  often  applied  to,  has  not  returned  the  deeds 
or  bills. 
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21.  Only  one  dividend  has  been  paid.  It  was  deciared  by  the 
directors  under  the  influence  of  Harris,  though  no  profit  had  been 
made. 

22.  Harris  has  dealt  with  the  vendor's  shares  in  a  way  preju- 
dicial to  the  company. 

23.  Harris  is  in  necessitous  circumstances,  and  if  allowed  to 
retain  the  bills  of  exchange  will  negotiate  them  for  his  own  private 
purposes,  and  if  allowed  to  retain  his  position  will  further  apply 
the  property  of  the  company  to  his  own  use. 

24.  The  defendant  Shipstone  is  a  near  relative,  and  the  defend- 
ant Mead  a  shopman  of  the  defendant  B.  Harris,  and  relative  of 
the  defendant  Shipstone,  and  both  are  directors  of  the  defendant 
company,  and  as  directors  they  have  aided  and  abetted  the  de- 
fendant B.  Harris  in  the  acts  thereinbefore  mentioned,  and  they 
refuse  to  take  any  steps  whatsoever  with  reference  to  such  acts, 
and  they  and  the  defendant  B.  Harris  form  a  majority  of  the 
board  of  directors  of  the  defendant  company. 

25.  By  reason  of  the  1000  vendor's  shares  which  have  been 
given  to  the  defendant  B.  Harris  under  clause  10  of  the  said 
agreement  of  the  1st  of  May,  1877,  the  defendant  B.  Harris  has 
under  the  86th  article  of  the  said  articles  of  association  106  votes 
at  any  general  meeting  of  the  defendant  company. 

2^^.  Besides  the  defendant  B.  Harris  there  are  in  all  about 
thirty-one  shareholders  in  the  defendant  company  holding  in  the 
aggregate  about  311  shares.  Out  of  the  311  shares,  however,  151 
or  thereabouts  are  held  by  relatives  or  nominees  of  the  defendant 
B.  Harris,  and  the  calls  on  such  shares  have  not  been  duly  piad 
up  in  accordance  with  the  articles  of  association,  and  the  holders 
of  such  shares  are  not  entitled  to  vote  at  any  general  meeting  of 
the  defendant  company. 

27.  Of  the  remaining  160  shares  the  plaintiffs  and  shareholders 
agreeing  with  them  represent  over  100  shares,  and  but  for  the 
votes  of  the  defendant  B.  Harris  would  have  a  majority  of  votes 
at  a  general  meeting  of  the  defendant  company. 

28.  In  consequence  of  the  preponderating  number  of  votes 
possessed  by  the  defendant  B.  Harris,  it  is  impossible  for  the 
plaintiffs  or  any  shareholders  to  take  any  steps  within  the  defend- 
ant company  to  remedy  the  acts  of  the  defendant  B.  Harris 
hereinbefore  mentioned,  and  if  such  acts  be  not  forthwith  reme- 
died, and  the  defendant  B.  Harris  removed  from  his  office  of 
managing  director,  or  restrained  from  interfering  in  the  affairs 
of  the  defendant  company,  the  said  company  will  be  ruined  and 
the  plaintiffs'  property  therein  destroyed. 

The  nature  of  the  relief  claimed  is  stated  above. 

Harris  demurred  on  the  ground  that  the  allegations  in  the 
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Statement  of  claim  did  not  show  any  cause  of  action  in  respect 
whereof  the  plaintiffs  were  entitled  to  sue,  or  to  which  effect  could 
be  given  by  the  court  against  him,  and  further,  as  to  so  much  of 
the  statement  of  claim  as  sought  to  have  the  agreement  of  the  ist 
of  May,  1877,  set  aside,  that  the  plaintiffs  had  no  such  interest 
therein  as  would  entitle  them  to  sue  Harris  in  respect  thereof,  and 
that  even  if  they  ever  had  such  interest,  they  had  by  their  laches, 
delay,  and  acquiescence,  disentitled  themselves  to  the  relief 
claimed,  and  as  to  the  whole  of  the  statement  of  claim,  on  the 
ground  that  the  plaintiffs  were  not  entitled,  either  alone  or  on  be- 
half of  the  shareholders  or  any  of  them,  to  sue  Harris  in  respect 
of  the  matters  in  question. 

Shipstone  and  Mead  demurred  on  the  ground  that  the  facts 
alleged  in  the  statement  of  claim  did  not  show  any  cause  of  ac- 
tion to  which  effect  could  be  given  by  the  court  as  against  them, 
and  because  no  such  relief  as  thereby  sought  could  be  given  a^ 
the  suit  of  the  plaintiffs,  or  any  person  or  persons  other  than  the 
company. 

The  company  put  in  a  statement  of  defense,  submitting  that  no 
such  relief  as  thereby  sought  ought  to  be  or  could  be  granted,  if 
at  all,  except  at  the  suit  of  the  company. 

The  demurrers  came  on  to  be  heard  before  Malins,  V.  C,  on 
the  22d  of  January,  1879. 

Higgins,  Q.  C,  and  Ingle  Joyce  for  the  demurrer  of  Harris. 

Glasse,  Q.  C,  and  Wilkinson  in  support  of  the  bill. 

Malins,  V.  C.  This  company  was  originally  promoted  by 
Harris,  and  his  views  were  carried  into  effect  by  the  formation 
of  the  company,  and  by  raising  the  money  by  calls,  and  the  com- 
pany took  the  contract  upon  themselves.  That  was  the  point  I 
decided  in  Spiller  v.  Paris  Skating  Rink  Co.,  7  Ch.  D.  368,  where 
I  held  that  a  company  had  power  to  ratify  a  contract  made  by  the 
promoters  before  the  company  was  in  existence. 

It  is,  therefore,  a  contract  by  Harris  to  sell,  and  by  the  company  ] 
to  purchase,  this  business.  The  bill  then  alleges  that  the  value' 
of  the  profits  of  the  business  were  stated  by  Harris  to  have  been 
£3500  for  two  years,  whereas  they  were  in  fact  only  a  little  over 
£300  per  annum,  and  that  the  larger  amount  was  stated  by  Har- 
ris wilfully  and  fraudulently,  knowing  it  to  be  false.  So  here  I 
have  an  allegation  that  these  statements  were  wilfully  and  fraud- 
ulently made.  It  is  the  common  case  of  a  man  selling  a  business, 
and  grossly  overrating  the  value  of  it.  Then  there  is  the  charge 
of  taking  away  cash  and  bills  belonging  to  the  company.  These 
are  allegations  which  for  the  present  purpose  I  must  assume  to 
be  true,  and  so  also  as  to  the  charges  introduced  for  the  purpose 
of  showing  that  the  control  of  the  company  is  in  the  hands  of 
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Harris,  and  the  plaintiff  is  therefore  unable  to  obtain  redress. 
The  claim,  therefore,  is  that  the  agreement  may  be  delivered  up 
to  be  cancelled  on  the  ground  of  fraud,  and  that  Harris  may 
pay  back  the  money  which  he  has  fraudulently  obtained,  and  an 
injunction  to  restrain  Harris  from  retaining  in  his  possession,  or 
using  for  his  own  purposes,  any  property  of  the  company. 

Now  upon  the  allegations  in  this  claim,  if  they  turn  out  to  be 
true,  it  is  clear  that  Harris  will  be  bound  to  pay  back  every 
farthing  he  received  under  the  contract  he  has  obtained,  because 
he  has  obtained  the  money,  according  to  these  allegations,  under 
false  representations,  and  if  he  has  to  pay  back  the  money,  it  will 
be  to  the  company.  I  think  in  all  such  cases  it  is  better  that 
the  company  should  be  the  plaintiffs,  unless  there  are  any  special 
grounds  making  such  a  course  improper,  as,  for  instance,  where 
there  is  a  majority  overbearing  the  minority.  That  was  the  case 
in  Atwool  V.  Merryweather,  Law  Rep.  5  Eq.  464,  n.,  and  so  again 
in  Menier  v.  Hooper's  Telegraph  Works,  Law  Rep.  9  Ch.  350, 
where  the  majority  of  a  company  proposed  to  benefit  themselves 
at  the  expense  of  the  minority ;  there  the  court  held  that  the  bill 
was  rightly  filed  by  one  shareholder  on  behalf  of  the  others 
against  the  company. 

Now,  if  it  were  necessary  to  decide  the  case,  I  should  come  to 
the  conclusion  that  these  plaintiffs  are  entitled  to  sustain  the 
action.  It  does  not  come  within  those  cases  in  which  individual 
shareholders  can  sue  instead  of  using  the  name  of  the  company, 
and  before  Duckett  v.  Cover,  6  Ch.  D.  82,  was  cited,  I  sug- 
gested that  it  would  be  better  to  have  the  name  of  the  company 
used,  in  order  to  have  the  real  question  decided.  That  would,  I 
thought,  be  the  most  reasonable  course,  but  I  have  been  referred 
to  that  case  of  Duckett  v.  Cover.  There  the  case  was  that  a 
shareholder  brought  an  action  on  behalf  of  himself  and  other  share- 
holders against  the  company's  solicitors  and  vendors,  to  set  aside 
an  alleged  secret  and  fraudulent  contract,  and  to  recover  a  large 
sum  of  money  for  the  company  from  their  solicitors,  the  company 
being  joined  as  defendants  instead  of  plaintiffs.  There  was  no 
reason  alleged  why  the  company  had  been  made  defendants  in- 
stead of  plaintiffs,  nor  was  there  any  allegation  that  the  plaintiff 
was  unable  to  join  them  as  plaintiffs.  It  was  merely  a  mistake  in 
the  pleading,  and  the  Master  of  the  Rolls  allowed  the  demurrer, 
and  gave  leave  to  the  plaintiff  to  amend  his  writ  and  statement 
of  claim  by  adding  the  company  as  plaintiffs.  The  Master  of 
the  Rolls  in  that  case  availed  himself  of  the  power  given  to  the 
court  by  order  16,  rule  2,  to  add  a  plaintiff  to  the  record  where 
the  action  has  been  commenced  through  a  mistake,  and  in  this 
case  I  am  of  opinion  that  it  would  be  better  that  the  company  who 
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have  been  defrauded  should  be  made  plaintiffs.  This  appears  to 
me  to  be  a  much  stronger  case  than  that  which  was  before  the 
Master  of  the  Rolls.  If  it  were  necessary  to  decide  now,  I  should 
overrule  the  demurrer,  but  I  think  it  better,  under  all  circum- 
stances, to  allow  the  demurrer,  on  the  ground  that  the  company 
ought  to  be  made  plaintiffs,  and  give  the  plaintiff  liberty,  if  he 
chooses,  to  amend  the  record  by  adding  the  company  as  plain- 
tiffs, and  if  the  plaintiff  does  not  amend  within  fourteen  days,  the 
action  will  be  dismissed.  I  will  follow  the  terms  of  the  order  in 
Duckett  V.  Cover,  and  as  to  costs,  they  will  be  reserved  till  the 
trial  of  the  action. 

An  order  in  the  same  terms  was  made  upon  the  other  demurrer 
of  Shipstone  and  Mead. 

The  plaintiffs  appealed.  The  appeal  was  heard  on  the  5th  of 
March. 

Glasse,  Q.  C,  and  Wilkinson  for  the  appeal. 

Higgins,  Q.  C,  and  Ingle  Joyce  for  the  demurrer. 

Jessel,  M.  R.  It  is  impossible  on  reading  the  judgment  of 
the  Vice-Chancellor  not  to  see  that  he  would  have  decided  in 
favor  of  the  plaintiffs  if  he  had  not  thought  himself  compelled  by 
a  tecHnical  rule  to  decide  against  them.  The  question  is  whether 
he  was  so  compelled.  I  think  that  he  was  not,  and  I  think  that 
his  conclusion  in  favor  of  the  plaintiffs  on  the  merits  was  correct. 
The  rules  applicable  to  the  case  are  so  well  expressed  in  Mac- 
Dougall  ZK  Gardiner,  i  Ch.  D.  13,  that  I  will  not  attempt  to  im- 
prove upon  them.  As  a  general  rule  the  company  must  sue  in 
respect  of  a  claim  of  this  nature,  but  general  rules  have  their  ex- 
ceptions, and  one  exception  to  the  rule  requiring  the  company  to 
be  plaintiffs  is,  that  where  a  fraud  is  committed  by  persons  who 
can  command  a  majority  of  votes,  the  minority  can  sue.  The  rea- 
son is  plain,  as  unless  such  an  exception  were  allowed  it  would  be 
in  the  power  of  a  majority  to  defraud  the  minority  with  impunity. 
If  the  majority  were  to  make  a  fraudulent  sale  and  put  the  money 
into  their  own  pockets,  would  it  be  reasonable  to  say  that  the  ma- 
jority could  confirm  the  sale.  That  the  court  can  in  such  a  case 
interfere  at  the  suit  of  the  minority  i^s  establishedby  Atwool  v, 
Merryweather,  Law  Rep.  5  Eq.  464,  n.,  and  Menier  v.  Hooper's 
Telegraph  Co.,  Law  Rep.  9  Ch.  350.  Here  it  is  alleged  that 
Harris,  by  means  of  fraudulent  misrepresentations,  sold  property 
to  the  promoters  of  the  company  at  a  great  overvalue,  and  re- 
ceived money  which  ought  to  be  repaid  to  llie  company  even  if 
the  transaction  is  affirmed.  It  appears  from  paragraph  24  that 
Harris  has  obtained  such  influence  over  the  directors  that  a  ma- 
jority side  with  him,  and  will  not  do  anything  to  remedy  the 
wrong  complained  of.  It  further  appears  from  paragraphs  25,  26, 
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2yy  and  28  that  Harris  holds  such  a  number  of  shares  that  he 
can  outvote  those  who  wish  the  sale  set  aside.  By  reason,  there- 
fore, of  his  influence  with  the  directors  and  his  number  of  votes  he 
has  the  sole  control  of  the  company.  The  case  is  precisely  within 
the  rules  laid  down  by  James,  L.  J.,  in  Menier  v.  Hooper's  Tele- 
graph Co.,  Law  Rep.  9  Ch.  350.  Is  it  reasonable  to  say  to  a 
/  minority  of  shareholders  who  are  defrauded  by  the  majority  that 
they  must  apply  to  the  company  to  institute  proceedings?  Even 
independently  of  the  authorities,  I  should  be  prepared  to  say  no. 
Facts  are  alleged  which  show  it  to  be  impossible  to  get  the  com- 
pany to  impeach  the  acts  complained  of.  On  demurrer  the  truth 
of  these  allegations  is  admitted,  and  a  demurrer  on  the  ground 
that  the  suit  is  not  in  the  proper  form  cannot  be  sustained. 

There  is  a  minor  point  as  regards  the  demurrer  by  Shipstone 
and  Mead,  and  as  to  them  it  would  have  been  better  if  the  state- 
ment of  claim  had  been  more  definite.  They  are  stated  to  have 
been  directors ;  it  is  not  alleged  in  so  many  words,  but  must  be 
taken  to  have  been  the  case,  that  they  were  directors  from  the 
first.  It  is  stated  that  the  directors  declared  a  dividend  although 
no  profits  had  been  made.  It  is  argued  that  they  may  have  paid 
it  out  of  their  own  pockets,  and  not  out  of  the  capital  of  the  com- 
pany, but  that  is  not  a  natural  reading  of  the  statement.  Then 
the  24th  paragraph  states  that  Shipstone  and  Mead  have  aided 
and  abetted  Harris  in  the  acts  hereinbefore  mentioned.  That 
refers  to  all  the  acts  before-mentioned,  and  taking  it  most  strictly 
against  the  pleader,  it  sufficiently  refers  to  the  declaration  of  a 
dividend.  Then  it  goes  on  to  allege  that  "  they  refuse  to  take 
any  steps  whatever  with  reference  to  such  acts."  There  is 
enough  alleged  against  them  to  make  them  at  all  events  liable  to 
the  costs  of  the  action,  and  their  demurrer  cannot  be  allowed. 

James,  L.  J.  I  am  of  the  same  opinion.  No  judge  has  ever 
laid  down  more  strongly  than  I  the  rule  that,  in  general,  in  these 
cases  the  company  must  be  the  plaintiff.  But  an  exception  to  that 
rule  was  established  by  Atwool  v,  Merryweather,  Law  Rep.  5  Eq. 
464,  n.,  and  this  case  is  within  it. 

It  has  been  suggested  that  the  court  has  some  means  of  di- 
recting a  meeting  to  be  called  in  which  the  corrupt  shareholders 
shall  not  be  able  to  vote.  If  the  court  had  any  such  power  that 
mode  of  proceeding  might  furnish  the  best  remedy  in  cases  of 
this  nature,  but  I  cannot  see  how  any  directions  for  holding  such 
a  meeting  could  be   given. 

Mead  and  Shipstone  are  directors  of  the  company,  and  are 
parties  to  the  instrument  which  it  is  sought  to  set  aside,  and 
those  circumstances  alone  might  make  them  proper  parties  to  the 
action.     But  there  is  also  an  allegation  that  they  are  aiding  and 
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abetting  Harris,  and  their  doing  so  is  one  reason  why  the  action 
cannot  be  brought  in  the  name  of  the  company.    I  am,  therefore, 
of  opinion  that  their  demurrer  cannot  be  sustained. 
Bramwell,  L.  J.    I  am  of  the  same  opinion. 


HAWES  V.  OAKLAND. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1881. 

[Reported  in  104  United  States  Reports  450.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  N.  Fox  for  the  appellant. 

Henry  Vrooman  for  the  appellees. 

Miller,  J.  This  is  an  appeal  from  a  decree  in  chancery  dis- 
missing the  complainant's  bill,  wherein  he,  a  citizen  of  New  York, 
alleges  that  he  is  a  stockholder  in  the  Contra  Costa  Water- Works 
Company,  a  California  corporation,  and  that  he  files  it  on  behalf 
of  himself  and  all  other  stockholders  who  may  choose  to  come  in 
and  contribute  to  the  costs  and  expenses  of  the  suit. 

The  defendants  are  the  city  of  Oakland,  the  Contra  Costa  Wa- 
ter-Works Co.,  and  Anthony  Chabot,  Henry  Pierce,  Andrew  J. 
Pope,  Charles  Holbrook,  and  John  W.  Coleman,  trustees  and 
directors  of  the  company. 

The  foundation  of  the  complaint  is  that  the  city  of  Oakland 
claims,  at  the  hands  of  the  company,  water  without  compensa- 
tion, for  all  municipal  purposes  whatever,  including  watering  the 
streets,  public  squares  and  parks,  flushing  sewers,  and  the  like, 
whereas  it  is  only  entitled  to  receive  water  free  of  charge  in 
cases  of  fire  or  other  great  necessity;  that  the  company  comply 
with  this  demand,  to  the  great  loss  and  injury  of  the  company, 
to  the  diminution  of  the  dividends  which  should  come  to  him 
and  other  stockholders,  and  to  the  decrease  in  the  value  of  their 
stock.  The  allegation  of  his  attempt  to  get  the  directors  to  cor- 
rect this  evil  will  be  given  in  the  language  of  the  bill. 

He  says  that  "  on  the  loth  day  of  July,  1878,  he  applied  to  the 
president  and  board  of  directors  or  trustees  of  said  water  com- 
pany, and  requested  them  to  desist  from  their  illegal  and  im- 
proper practices  aforesaid,  and  to  limit  the  supply  of  water  free 
of  charge  to  said  city  to  cases  of  fire  or  other  great  necessity,  and 
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that  said  board  should  take  immediate  proceedings  to  prevent  said 
city  from  taking  water  from  the  works  of  said  company  for  any 
other  purpose  without  compensation;  but  said  board  of  directors 
and  trustees  have  wholly  declined  to  take  any  proceedings  what- 
ever in  the  premises,  and  threaten  to  go  on  and  furnish  water  to 
the  extent  of  said  company's  means  to  said  city  of  Oakland  free 
of  charge,  for  all  municipal  purposes,  as  has  heretofore  been 
done,  and  in  cases  other  than  cases  of  fire  or  other  great  neces- 
sity, except  as  for  family  uses  hereinbefore  referred  to ;  and  your 
orator  avers  that  by  reason  of  the  premises  said  water  company 
and  your  orator  and  the  other  stockholders  thereof  have  suffered, 
and  will,  by  a  continuance  of  said  acts,  hereafter  suffer,  great  loss 
and  damage." 

To  this  bill  the  Water- Works  Co.  and  the  directors  failed  to 
make  answer;  and  the  city  of  Oakland  filed  a  demurrer,  which 
was  sustained  by  the  court  and  the  bill  dismissed.  The  com- 
plainant appealed. 

The  grounds  of  demurrer  were  set  out  and  relied  on  in  the 
court  below,  and  are  urged  upon  us  on  this  appeal.    They  are: 

1.  That  appellant  has  shown  no  capacity  in  himself  to  main- 
tain this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of 
the  corporation,  and  the  right  to  sue  belonging  solely  to  that 
body. 

2.  That  by  a  sound  construction  of  the  law  under  which  the 
company  is  organized  the  city  of  Oakland  is  entitled  to  receive, 
free  of  compensation,  all  the  water  which  the  bill  charges  it 
with  so  using. 

The  first  of  these  causes  of  demurrer  presents  a  matter  of 
very  great  interest,  and  of  growing  importance  in  the  courts  of 
the  United  States. 

Since  the  decision  of  this  court  in  Dodge  v.  Woolsey,  18  How. 
331,  the  principles  of  which  have  received  more  than  once  the 
approval  of  this  court,  the  frequency  with  which  the  most  ordi- 
nary and  usual  chancery  remedies  are  sought  in  the  Federal  courts 
by  a  single  stockholder  of  a  corporation  who  possesses  the  req- 
uisite citizenship,  in  cases  where  the  corporation  whose  rights 
are  to  be  enforced  cannot  sue  in  those  courts,  seems  to  justify  a 
consideration  of  the  grounds  on  which  that  case  was  decided, 
and  of  the  just  limitations  of  the  exercise  of  those  principles. 

This  practice  has  grown  until  the  corporations  created  by  the 
laws  of  the  States  bring  a  large  part  of  their  controversies  with 
their  neighbors  and  fellow-citizens  into  the  courts  of  the  United 
States  for  adjudication,  instead  of  resorting  to  the  State  courts, 
which  are  their  natural,  their  lawful,  and  their  appropriate  forum. 
It  is  not  difficult  to  see  how  this  has  come  to  pass.    A  corporation 
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having  such  a  controversy,  which  it  is  foreseen  must  end  in  litiga- 
tion, and  preferring  for  any  reason  whatever  that  this  litigation 
shall  take  place  in  a  Federal  court,  in  which  it  can  neither  sue  its 
real  antagonist  nor  be  sued  by  it,  has  recourse  to  a  holder  of  one 
of  its  shares,  who  is  a  citizen  of  another  State.  This  stockholder 
is  called  into  consultation,  and  is  told  that  his  corporation  has 
rights  which  the  directors  refuse  to  enforce  or  to  protect.  He 
instantly  demands  of  them  to  do  their  duty  in  this  regard,  which 
of  course  they  fail  or  refuse  to  do,  and  thereupon  he  discovers 
that  he  has  two  causes  of  action  entitling  him  to  equitable  relief  in 
a  court  of  chancery — namely,  one  against  his  own  company,  of 
which  he  is  a  corporator,  for  refusing  to  do  what  he  has  requested 
them  to  do;  and  the  other  against  the  party  which  contests  the 
matter  in  controversy  with  that  corporation.  These  two  causes  of 
action  he  combines  in  an  equity  suit  in  the  Circuit  Court  of  the 
United  States,  because  he  is  a  citizen  of  a  different  State,  though 
the  real  parties  to  the  controversy  could  have  no  standing  in  that 
court.  If  no  non-resident  stockholder  exists,  a  transfer  of  a  few 
shares  is  made  to  some  citizen  of  another  State,  who  then  brings 
the  suit.  The  real  defendant  in  this  action  may  be  quite  as  will- 
ing to  have  the  case  tried  in  the  Federal  court  as  the  corporation 
and  its  stockholder.  If  so,  he  makes  no  objection,  and  the  case 
proceeds  to  a  hearing.  Or  he  may  file  his  answer  denying  the 
special  grounds  set  up  in  the  bill  as  a  reason  for  the  stockholder's 
interference,  at  the  same  time  that  he  answers  to  the  merits.  In 
either  event  the  whole  case  is  prepared  for  hearing  on  the  merits, 
the  right  of  the  stockholder  to  a  standing  in  equity  receives  but 
little  attention,  and  the  overburdened  courts  of  the  United  States 
have  this  additional  important  litigation  imposed  upon  them  by  a 
simulated  and  conventional  arrangement,  unauthorized  by  the 
facts  of  the  case  or  by  the  sound  principles  of  equity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  business 
of  modem  life  which  is  done  by  corporations  should  call  into  ex- 
ercise the  beneficent  powers  and  flexible  methods  of  courts  of 
equity,  is  neither  to  be  wondered  at  nor  regretted;  and  this  is 
especially  true  of  controversies  growing  out  of  the  relations  be- 
tween the  stockholder  and  the  corporation  of  which  he  is  a  mem- 
ber. The  exercise  of  this  power  in  protecting  the  stockholder 
against  the  frauds  of  the  governing  body  of  directors  or  trustees, 
and  in  preventing  their  exercise,  in  the  name  of  the  corporation, 
of  powers  which  are  outside  of  their  charters  or  articles  of  asso- 
ciation, has  been  frequent,  and  is  most  beneficial,  and  is  undis- 
puted. These  are  real  contests,  however,  between  the  stock- 
holder and  the  corporation  of  which  he  is  a  member. 

The  case  before  us  goes  beyond  this. 
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This  corporation,  like  others,  is  created  a  body  politic  and  cor- 
porate, that  it  may  in  its  corporate  name  transact  all  the  business 
which  its  charter  or  other  organic  act  authorizes  it  to  do. 

Such  corporations  may  be  common  carriers,  bankers,  insur- 
ers, merchants,  and  may  make  contracts,  commit  torts,  and  incur 
liabilities,  and  may  sue  or  be  sued  in  their  corporate  name  in  re- 
gard to  all  of  these  transactions.  The  parties  who  deal  with  them 
understand  this,  and  that  they  are  dealing  with  a  body  which  has 
these  rights  and  is  subject  to  these  obligations,  and  they  do  not 
deal  with  or  count  upon  a  liability  to  the  stockholder  whom  they 
do  not  know  and  with  whom  they  have  no  privity  of  contract  or 
other  relation. 

The  principle  involved  in  the  case  of  Dodge  v.  Woolsey  per- 
mits the  stockholder  in  one  of  these  corporations  to  step  in  be- 
tween that  corporation  and  the  party  with  whom  it  has  been  deal- 
ing and  institute  and  control  a  suit  in  which  the  rights  involved 
are  those  of  the  corporation,  and  the  controversy  is  one  really  be- 
tween that  corporation  and  the  other  party,  each  being  entirely 
capable  of  asserting  its  own  rights. 
I        This  is  a  very  different  affair  from  a  controversy  between  the 
j     shareholder  of  a  corporation  and  that  corporation  itself,  or  its 
managing  directors  or  trustees,  or  the  other  shareholders,  who 
\    may  be  violating  his  rights  or  destroying  the  property  in  which 
\  he  has  anjnterest.    Into  such  a  contest  the  outsider,  dealing  with 
the  corporation  through  its  managing  agents  in  a  matter  within 
their  authority,  cannot  be  dragged,  except  where  it  is  necessary 
to  prevent  an  absolute  failure  of  justice  in  cases  which  have  been 
recognized  as  exceptional  in  their  character  and  calling  for  the 
extraordinary  powers  of  a  court  of  equity.     It  is,  therefore,  al- 
ways a  question  of  equitable  jurisprudence,  and  as  such  has, 
within  the  last  forty  years,  received  the  repeated  consideration  of 
the  highest  courts  of  England  and  of  this  country.^ 

The  case  of  Dodge  v.  Woolsey,  decided  in  this  court  in  1855, 
is,  however,  the  leading  case  on  the  subject  in  this  country. 

And  we  do  not  believe,  notwithstanding  some  expressions  in 
the  opinion,  that  it  is  justly  chargeable  with  the  abuses  we  have 
mentioned.  It  was  manifestly  well  considered,  and  the  opinion  is 
unusually  long,  discussing  the  point  now  under  consideration  with 
a  full  reference  to  the  decisions  then  made  in  the  courts  of  Eng- 
land. 

This  examination  of  Dodge  v.  Woolsey  *  satisfies  us  that  it  does 
not  establish,  nor  was  it  intended  to  establish,  a  doctrine  on  this 

*  A  portion  of  the  opinion  containing  a  citation  and  discussion  of  cases 
has  been  omitted. — Ed. 

*  The  consideration  of  this  case  has  been  omitted. — Ed. 
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subject  different  in  any  material  respect  from  that  found  in  the 
cases  in  the  English  and  in  other  American  courts,  and  that  the 
recent  legislation  of  Congress  referred  to  leaves  no  reason  for 
any  expansion  of  the  rule  in  that  case  beyond  its  fair  interpreta- 
tion. 

We  understand  that  doctrine  to  be  that  to  enable  a  stockholder^ 
in  a  corporation  to  sustain  in  a  court  of  equity,  in  his  own  name,  \ 
a  suit  founded  on  a  right  of  action  existing  in  the  corporation  I      \ 
itself,  and  in  which  the  corporation  itself  is  the  appropriate  plain-/  C  ^\f^ 
tiff,  there  must  exist  as  the  foundation  of  the  suit —  ^JkJi^  • 

Some  action  or  threatened  action  of  the  managing  board  of  di-      ^J\.j^k^^ 
rectors  or  trustees  of  the  corporation  which  is  beyond  the  author-     '^i^ 
ity  conferred  on  them  by  their  charter  or  other  source  of  organi-\  ^,v^^ 
zation; 

Or  such  a  fraudulent  transaction  completed  or  contemplated  by 
the  acting  managers,  in  connection  with  some  other  party,  or 
among  themselves,  or  with  other  shareholders,  as  will  result  in 
serious  injury  to  the  corporation,  or  to  the  interests  of  the  other  j 
shareholders ; 

Or  where  the  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other  shareholdes ; 

Or  where  the  majority  of  shareholders  themselves  are  oppress- 
ively and  illegally  pursuing  a  course  in  the  name  of  the  corpora- 
tion, which  is  in  violation  of  the  rights  of  the  other  shareholders, 
and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irremedi- 
able injury,  or  a  total  failure  of  justice,  the  court  would  be  jus- 
tified in  exercising  its  powers,  but  the  foregoing  may  be  regarded 
as  an  outline  of  the  principles  which  govern  this  class  of  cases. 

But,  in  addition  to  the  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the  share- 
holder is  permitted  in  his  own  name  to  institute  and  conduct  a 
litigation  which  usually  belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that  he  has  exhausted  all  th< 
means  within  his  reach  to  obtain,  within  the  corporation  itself 
the  redress  of  his  grievances,  or  action  in  conformity  to  hif 
wishes.  He  must  make  an  earnest,  not  a  simulated,  effort,  w4th 
the  managing  body  of  the  corporation,  to  induce  remedial  action 
on  their  part,  and  this  must  be  made  apparent  to  the  court.  If 
time  permits  or  has  permitted,  he  must  show,  if  he  fails  with  the 
directors,  that  he  has  made  an  honest  effort  to  obtain  action  by 
the  stockholders  as  a  body,  in  the  matter  of  which  he  com- 
plains. And  he  must  show  a  case,  if  this  is  not  done,  where  it 
could  not  be  done,  or  it  was  not  reasonable  to  require  it. 
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The  efforts  to  induce  such  action  as  complainant  desires  on 
the  part  of  the  directors,  and  of  the  shareholders  when  that  is 
necessary,  and  the  cause  of  failure  in  these  efforts  should  be  stated 
with  particularity,  and  an  allegation  that  complainant  was  a  share- 
holder at  the  time  of  the  transactions  of  which  he  complains, 
or  that  his  shares  have  devolved  on  him  since  by  operation  of 
law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of 
the  United  States  jurisdiction  in  a  case  of  which  it  could  other- 
wise have  no  cognizance,  should  be  in  the  bill,  which  should  be 
verified  by  affidavit. 

It  is  needless  to  say  that  appellant's  bill  presents  no  such  case 
as  we  have  here  supposed  to  be  necessary  to  the  jurisdiction  of 
the  court. 

He  merely  avers  that  he  requested  the  president  and  directors 
to  desist  from  furnishing  water  free  of  expense  to  the  city,  ex- 
cept in  case  of  fire  or  other  great  necessity,  and  that  they  de- 
clined to  do  as  he  requested.  No  correspondence  on  the  subject 
is  given ;  no  reason  for  declining.  We  have  here  no  allegation  of 
a  meeting  of  the  directors,  in  which  the  matter  was  formally  laid 
before  them  for  action;  no  attempt  to  consult  the  other  share- 
holders to  ascertain  their  opinions,  nor  to  obtain  their  action.  But 
within  five  days  after  his  application  to  the  directors  this  bill  is 
filed.  There  is  no  allegation  of  fraud  or  of  acts  ultra  vires,  or  of 
destruction  of  property,  or  of  irremediable  injury  of  any  kind. 

Conceding  appellant's  construction  of  the  company's  charter 
to  be  correct,  there  is  nothing  which  forbids  the  corporation  from 
dealing  with  the  city  in  the  manner  it  has  done.  That  city  con- 
ferred on  the  company  valuable  rights  by  special  ordinance — 
namely,  the  use  of  the  streets  for  laying  its  pipes,  and  the  priv- 
ilege of  furnishing  water  to  the  whole  population.  It  may  be 
the  exercise  of  the  highest  wisdom  to  let  the  city  use  the  water 
in  the  manner  complained  of.  The  directors  are  better  able  to  act 
understandingly  on  this  subject  than  a  stockholder  residing^  in 
I  New  York.  The  great  body  of  the  stockholders  residing  in  Oak- 
land or  other  places  in  California  may  take  this  view  of  it,  and  be 
content  to  abide  by  the  action  of  their  directors. 

If  this  be  so,  is  a  bitter  litigation  with  the  city  to  be  conducted 
by  one  stockholder  for  the  corporation  and  all  other  stockholders, 
because  the  amount  of  his  dividends  is  diminished? 

This  question  answers  itself,  and  without  considering  the  other 
point  raised  by  the  demurrer,  we  are  of  opinion  that  it  was  prop- 
erly sustained,  and  the  bill  dismissed,  because  the  appellant  shows 
no  standing  in  a  court  of  equity — no  right  in  himself  to  prosecute 
this  suit. 

Decree  affirmed. 
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PARSONS  V.  JOSEPH. 
In  the  Supreme  Court  of  Alabama,  November  Term,  1890. 

[Reported  in  92  Alabama  Reports  403.] 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  Cobbs,  J. 

The  bill  in  this  case  was  filed  on  the  19th  day  of  July,  1890,  by 
Henry  Joseph  as  a  stockholder  in  the  Birmingham,  Powderly  & 
Bessemer  Street  Railroad  Co.  against  the  said  corporation  and 
J.  H.  Parsons,  and  sought  the  cancellation  of  certain  certificates 
of  stodrfesued  by  the  corporation  to  said  Parsons  on  the  ground 
that  the  stock  was  fictitious  and  fraudulent.  There  was  a  demurrer 
to  the  bill  and  a  motion  to  dissolve  the  injunction,  each  of  which 
was  overruled,  and  this  appeal  is  sued  out  by  the  defendants  from 
that  interlocutory  decree. 

Lea  &  Greene  for  appellants. 

White  &  Howze  contra. 

Coleman,  J.  The  purpose  of  the  bill  is  to  have  certain  certifi- 
cates of  stock  issued  by  the  Birmingham,  Powderly  &  Bessemer 
Street  Railroad  Co.  to  defendant  Parsons  cancelled  on  the  ground 
that  the  stock  is  fictitious  and  was  issued  in  violation  of  the 
Constitution  and  statute  law  of  the  State.  The  bill  prayed  an 
injunction,  and  the  writ  was  awarded  by  the  Chancellor.  A 
demurrer  was  interposed,  and  also  an  answer  by  the  defendant 
Parsons.  The  cause  was  submitted  for  decree  on  the  demurrer, 
and  upon  motion  to  dissolve  the  injunction.  The  court  overruled 
the  demurrer,  and  denied  the  motion  to  dissolve  the  injunction, 
and  from  this  interlocutory  decree  the  appeal  is  taken. 

Among  other  averments  the  bill  substantially  alleges  that  plain- 
tiff is  a  bona  fide  stockholder  in  said  company ;  that  shortly  after 
the  organization  of  the  company  the  defendant  subscribed  for  one  J .,  y 
hundred  and  seven  shares  of  the  capital  stock  of  the  company  of 
the  par  value  of  fifty  dollars  each,  and  paid  for  the  same  in  full 
by  conveying  to  the  company  thirty-nine  acres  of  land  (describing  .^ 
the  land)  at  an  agreed  price  and  valuation  of  one  hundred  and 
thirty-seven  dollars  per  acre  when  the  land  was  not  worth  more 
than  twenty-five  dollars  per  acre,  and  for  this  land  Parsons  was 
to  receive  one  hundred  and  seven  shares  of  the  stock ;  that  shortly 
thereafter  the  capital  stock  of  the  company  was  doubled,  and 
without  further  consideration  than  the  thirty-nine  acres  of  land 
Parsons'  stock  was  doubled  and  he  received  two  hundred  and 
fourteen  shares  of  the  capital  stock.  The  bill,  as  amended,  charges 
the  excessive  valuation  of  the  land  was  made  knowingly,  wilfully, 
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and  with  the  fraudulent  intent  of  having  issued  to  Parsons  the 
fictitious  stock  in  violation  of  law.  This  is  a  sufficient  statement 
of  the  facts  for  the  consideration  of  the  demurrer. 

The  demurrer  admits  the  truth  of  the  averments.  It  is  con- 
tended that  the  bill  is  defective  in  not  averring  that  plaintiff  was 
a  stockholder  at  the  time  of  the  transaction  complained  of  as  being 
fraudulent,  or  that  his  stock  devolved  upon  him  by  operation  of 
law. 

In  the  case  of  Dimpfell  v,  Ohio  &  Miss.  R.  R.  Co.,  no  U.  S. 
209,  relied  upon  by  appellant,  it  was  held  that  a  stockholder  con- 
testing as  ultra  vires  an  act  of  the  directors  should  aver  "  that  he 
was  a  stockholder  at  the  time  of  the  transaction  of  which  he 
complains  or  that  his  shares  have  devolved  on  him  since  by  opera- 
tion of  law."  To  the  same  effect  was  Homes  v,  Oakland,  104  U.  S. 
450,  and  many  others  might  be  cited.  Upon  an  examination  of 
these  authorities  it  will  be  seen  that  the  principle  asserted  rests 
solely  upon  equity  rule  No.  94,  adopted  by  the  United  States 
Supreme  Court,  and  which  may  be  found  in  the  preface  to 
104  U.  S.  Reports.  Morawetz  on  Private  Corporations,  speak- 
ing of  this  rule,  says  it  was  evidently  designed  as  a  rule  of  prac- 
tice merely,  and  was  deemed  necessary  to  guard  courts  from 
being  imposed  upon  by  collusion  of  parties.  Morawetz  on  Priv. 
Corp.,  §§  269,  270.  The  rule  is  not  a  general  principle  of  law 
applicable  to  pleadings  in  all  courts,  and  has  never  been  applied 
to  the  courts  of  this  State.  The  demurrer  to  the  bill  for  failing 
to  make  this  averment  was  properly  overruled. 

The  motion  to  dissolve  the  injunction  was  heard  upon  the  sworn 
bill  and  answer.  The  answer  denied  that  plaintiff  was  a  hona  Ade 
stockholder,  and  set  up  that  plaintiff  was  the  transferee  of  one 
E.  Lesser.  The  answer  admits  that  defendant's  stock  was  doubled 
without  the  payment  of  any  additional  consideration  than  that  of 
the  land,  but  by  way  of  explanation  and  defense  avers  that  the 
lands  were  not  truly  and  properly  valued  at  first,  and  the  increased 
valuation  of  the  lands  only  raised  them  to  their  real  and  true 
value,  and  the  additional  issue  of  stock  was  for  property  at  its 
fair  valuation.  The  answer  continues,  however,  as  follows :  That 
if  said  transaction  had  been  illegal  and  fraudulent,  and  not  done 
in  good  faith,  complainant  is  estopped  from  setting  up  fraud  in 
said  transaction  or  seeking  to  cancel  said  stock,  because  E.  Lesser, 
who  was  complainant's  transferrer,  participated  in  all  of  said 
transactions  and  himself  fixed  the  value  of  said  lands  with  full 
knowledge  of  and  after  full  investigation  of  the  value  of  said 
land. 

A  transferee  of  stock  is  not  necessarily  disqualified  as  a  suitor 
in  all  cases  because  the  prior  holders  were  personally  disqualified. 
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If  the  transferee  purchased  the  shares  in  good  faith,  and  withotjt 
notice  of  the  fact  that  the  prior  holder  had  precluded  himself  froi 
suing,  he  would  have  as  just  a  title  to  relief  as  if  he  had  purchas< 
from  a  shareholder  who  was  under  no  disability ;  but  if  the  pui 
chaser  was  aware  that  the  prior  holder  had  barred  his  right  t< 
relief,  neither  justice  nor  public  policy  would  require  that  the^ 
transferee  under  these  circumstances  should  be  accorded  any 
greater  rights  than  his  transferrer.    Morawetz,  supra,  §  267. 

The  same  rule  prevails  in  this  State  in  favor  of  derivative  pur- 
chasers. A  claimant  who  was  a  bona  Me  purchaser,  without 
notice  of  a  fraud  or  of  facts  which  the  law  considers  sufficient  to 
establish  it,  or  from  which  it  is  inferable,  then  he  could  not  be 
affected  by  notice'  to  his  vendor.  Horton  v.  Smith,  8  Ala.  78 ; 
Fenno  v.  Sayre,  3  Ala.  458 ;  Weer  v.  Davis,  4  Ala.  442 ;  Martinez 
r.  Lindsey,  91  Ala.  334;  Wait  on  Insol.  Cor.,  §§  628,  630. 

If  a  stockholder  participates  in  a  wrongful  or  fraudulent  con- 
tract, or  silently  acquiesces  until  the  contract  becomes  executed, 
he  cannot  then  come  into  a  court  of  equity  to  cancel  the  contract, 
and  more  especially  if  the  company  or  himself  as  a  stockholder 
has  reaped  a  benefit  from  the  contract ;  and  this  rule  holds  good, 
although  the  consideration  of  the  contract  may  be  one  expressly 
prohibited  by  statute.  The  same  disability  would  attach  to  the 
transferee  of  his  stock  who  bought  with  notice.  We  consider  this 
general  rule  of  equity  abundantly  sustained.  Morawetz  on  Priv. 
Corp.,  §§  261,  262;  Cook  on  Stock  and  Stockholders,  §§  39,  40, 
735 ;  Wright  v,  Hughes,  12  Amer.  St.  Rep.  413.  It  is  sustained 
by  the  familiar  rule  that  he  who  invokes  the  aid  of  a  court  of 
equity  must  have  clean  hands.  Mr.  Cook  states  the  conditions 
upon  which  a  stockholder  can  sustain  a  suit  to  remedy  the  frauds, 
ultra  vires  acts^^orjiegligence  of  directors  to  be — First,  the  act^ 
complained  ofmusFbe  such  aslolimdunt  to  a  breach  of  trust,  and 
such  as  neither  a  majority  of  the  directors  nor  of  the  stockholders 
can  ratify  or  condone;  second,  that  the  complaining  stockholder 
himself  is  free  from  laches,  acquiescence  of  the  acts  to  remedy 
which  the  suit  is  IBrought ;  third,  that  the  corporation  has  been 
requested  and  refused  or  neglected  to  institute  the  suit,  that  the 
suit  is  instituted  by  bona  fide  stockholders  as  complainants,  and 
that  the  corporation  and  the  guilty  parties  and  other  proper  parties 
have  been  made  defendants.    Cook,  supra,  §  646. 

If  the  averments  of  the  bill  are  sustained  by  proof,  the  stock 
issued  to  the  defendants  was  in  violation  of  sec.  1662  of  the  Code 
and  of  sec.  6,  Art.  XIV.  of  the  Constitution.  On  the  contrary,  if 
the  proof  shows  that  the  property  was  received  in  payment  of 
stock  at  a  fair  valuation,  such  would  not  be  the  result.  Davis 
Bros.  V.  Montgomery  Fur.  &  Chem.  Co.,  at  present  term. 
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In  cases  where  the  stockholders  or  the  company  by  any  laches, 
acquiescence,  or  participation  in  the  unlawful  and  fictitious  issue 
of  stock  or  for  any  other  sufficient  cause  are  precluded  from  insti- 
tuting the  proper  proceedings  to  remedy  the  wrong,  the  remedy  is 
still  open  to  the  State  to  institute  all  necessary  and  proper  pro- 
ceedings to  vacate  and  dissolve  the  corporation  or  have  such  other 
proper  judgment  and  decree  rendered  as  the  proof  and  justice 
may  demand. 

It  may  be  that  stockholders  who  knowingly  and  intentionally 
have  subscribed  and  paid  for  stock  with  property  upon  a  fictitious 
valuation  are  liable  as  stockholders  who  have  not  paid  up  in  full 
for  their  stock,  within  the  meaning  of  the  statute,  to  creditors 
who  have  not  precluded  themselves  from  maintaining  the  suit. 
Wait,  supra,  §  593 ;  Douglas  v.  Ireland,  73  N.  Y.  100 ;  Boynton  v, 
Andrews,  63  N.  Y.  93. 

Applying  the  rule  of  law  applicable  when  a  motion  to  dissolve 
an  injunction  is  submitted  upon  bill,  exhibits,  and  answer,  and 
considering  only  so  much  of  the  answer  as  is  responsive  to  the 
bill,  we  are  of  opinion  that  the  decretal  order,  overruling  the 
demurrers  and  motion  to  dissolve  the  injunction,  is  free  from 
error. 

Affirmed. 


CHARLES   L.  WILLOUGHBY  et  al.   v.   THE   CHICAGO 
JUNCTION  RAILWAYS  &  UNION  STOCK- 
YARDS CO.  et  al 

In  the  Court  of  Chancery  of  New  Jersey,  October  Term, 

1892. 

[Reported  in  50  New  Jersey  Equity  Reports  656.] 

On  rule  to  show  cause  why  an  injunction  should  not  issue. 
Heard  on  bill,  supplemental  bill,  answers  and  affidavits,  and  on 
subsequent  stipulation  that  the  cause  should  be  disposed  of  as 
having  been  heard  on  final  hearing. 

Aaron  P.  Whitehead,  Frederic  W.  Stevens,  and  Thomas  N, 
McCarter  for  the  complainants. 

R.  Wayne  Parker,  Cortlandt  Parker,  Joseph  H,  Choate,  and 
William  D,  Guthrie  (of  the  New  York  bar)  for  the  defendant 
corporation. 

Barker  Gummere  for  the  defendants  Armour,  Swift,  and  Mor- 
ris. 

Green,  V.  Ch.  For  convenience  the  designations  of  the  respec- 
tive parties  by  counsel  are  herein  adopted,  as  follows : 
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The  Chicago  Junction  Railways  &  Union  Stockyards  Co.  as 
"  The  New  Jersey  Co." 

The  Union  Stockyard  &  Transit  Co.  of  Chicago  as  "  The 
Chicago  Co." 

Armour  &  Co,  Nelson  Morris  &  Co.,  and  Swift  &  Co.  as  "  The 
Associate  Packers ; "  other  parties  located  and  operating  their 
plants  in  the  vicinity  of  the  stockyards  of  The  Chicago  Co.  as 
"  The  Non-Associate  Packers." 

The  original  bill  was  filed  on  December  17,  1 891,  by  Charles  L. 
Willoughby  on  behalf  of  himself,  as  a  stockholder  in  The  New 
Jersey  Co.,  and  all  other  stockholders  therein  who  should  come  in 
and  contribute  to  the  expense  of  the  suit ;  and  Royal  E.  Robbins, 
Edwin  G.  Foreman,  and  Oscar  G.  Foreman  were,  by  an  order  of 
the  court,  afterward  admitted  as  parties  complainant.  The  New 
Jersey  Co.,  The  Chicago  Co.,  the  individual  directors  of  The  New 
Jersey  Co.,  The  Associate  Packers,  and  John  Reeves  Ellerman 
are  the  defendants.  The  object  of  the  original  bill  was  to  restrain 
the  defendants  from  carrying  into  execution  an  agreement  be- 
tween The  New  Jersey  Co.  and  The  Associate  Packers,  bearing 
date  July  27,  1891. 

An  order  to  show  cause  why  an  injunction  should  not  issue, 
with  a  restraining  order  in  the  meanwhile,  was  granted  on  the 
filing  of  the  bill. 

Before  the  hearing  of  the  order  to  show  cause  another  agree- 
ment was  entered  into  between  The  New  Jersey  Co.  and  The 
Associate  Packers.  This  contract  is  dated  January  15,  1892,  and 
although  characterized  by  the  answer  of  The  New  Jersey  Co.  as 
a  modification  of  the  agreement  of  July  2';^^  1891,  yet  by  its  four- 
teenth paragraph  it  annulled  the  previous  agreement,  and  Messrs. 
Willoughby,  Robbins,  Edwin  G.  and  Oscar  G.  Foreman,  the  com- 
plainants, thereupon  by  leave  of  the  court  filed  a  supplemental 
bill  against  the  same  defendants,  setting  out  the  fact  of  the  origi- 
nal suit  and  as  far  as  proper  incorporating  the  original  bill,  and 
seeking  to  restrain  the  carrying  into  effect  both  the  agreement  of 
January  15,  1892,  and  that  of  July  27,  1891. 

Answers  were  filed  by  The  New  Jersey  Co.  and  its  directors 
and  by  The  Associate  Packers,  and  affidavits  were  presented, 
under  leave,  by  the  complainants  and  defendants. 

John  Reeves  Ellerman,  another  stockholder  of  The  New  Jersey 
Co.,  on  the  19th  of  August,  iSgi,  filed  a  bill  in  this  court  in  behalf 
of  himself  and  all  other  stockholders  therein  who  should  come  in 
and  contribute  to  the  expense  of  the  suit  for  the  purpose  of  pre- 
venting the  consummation  of  the  same  agreement  between  The 
New  Jersey  Co.  and  The  Associate  Packers,  dated  July  27,  1891. 
The  defendants  in  that  suit  were  The  New  Jersey  Co.  and  The 
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Associate  Packers.  Answers  were  filed  in  the  cause  and  it  was 
regularly  upon  the  calendar  for  October  term,  1891 ;  it  was  heard 
before  a  vice-chancellor  on  November  5,  1891,  on  bill  and 
answers;  an  opinion  was  filed  December  18,  1891  (4  Dick.  Ch, 
Rep.  217),  holding  that  the  said  agreement  was  not  xUtruvires  the 
corporation  and  not  illegal,  and  a  decree  was  entered  dismissing 
the  bill  on  that  ground.  These  facts  appear  by  the  original  bill 
and  answers  herein  and  by  the  records  of  the  court. 

Assuming  that  such  decree  is  not  impeachable  for  fraud,  col- 
lusion, or  other  vice,  to  what  extent,  if  at  all,  is  the  decision  of 
questions  in  the  Ellerman  suit  conclusive  in  this  action  ?  *  .  .  . 
How  does  the  question  stand  on  principle? 

Actions  of  the  class  to  which  the  Ellerman  and  Willoughby 
suits  belong  are  sui  generis,  in  this,  that  the  complainant  does  not 
prosecute  in  his  own  right — ^a  stockholder,  as  such,  does  not  have 
a  legal  or  equitable  estate  in  the  corporate  property ;  his  only  right 
of  property  is  to  a  proportionate  share  of  the  profits  of  the  busi- 
ness while  the  company  is  in  operation  and  to  a  proportionate 
share  of  the  net  assets  on  its  dissolution.  Unauthorized  dealing 
with  the  franchises  or  funds  of  the  corporation  directly  injures  it 
as  a  legal  entity ;  it  is  the  franchises  of  the  corporation  which  are 
to  be  misused,  the  funds  of  the  corporation  which  are  to  be  mis- 
appropriated, and  the  corporation  is,  therefore,  the  party  to  be 
injured  and  should  itself  seek  redress.  This  class  of  cases  must 
not  be  confounded  with  the  preventive  remedy  of  every  stock- 
holder to  restrain  acts  ultra  vires  the  corporation.  While  "  the 
directors  are  quasi  or  juS^^mnftTtrustees  for  the  corporation  with 
respect  to  the  corporate  property,  they  are  also  quasi  or  sub-modo 
trustees  for  the  stockholders  with  respect  to  their  shares  of  the 
stock."    3  Pom.  Eq.  Jur.,  §  1090. 

Each  stockholder  has  invested  his  money  in  the  very  enterprise 
contemplated  by  the  charter,  and  has,  in  his  own  right,  an  equi- 
table remedy  to  prevent  his  quasi  trustees,  as  directors,  from 
misuse  of  the  corporate  franchises  and  from  diversion  of  corporate 
funds  to  a  purpose  foreign  to  that  of  the  charter,  and  for  which 
he  has  invested  his  money,  and  this  although  every  other  stock- 
holder favors  the  proposed  action,  and  it  is  plainly  advantageous 
to  the  financial  interests  of  the  company. 

The  Ellerman  and  Willoughby  suits  belong  not  to  this  but  to 
that  class  of  cases  in  which  the  corporation  itself  is  directly  in- 
jured and  is  primarily  interested,  and  should  itself  institute  and 
maintain  an  action  for  relief,  in  which  the  remedy  to  be  obtained, 
whether  pecuniary  or  otherwise,  is  for  its  benefit  and  belongs  to  it 

^  So  much  of  the  opinion  as  does  not  relate  to  this  question  has  been 
omitted.    As  to  this  question  the  opinion  is  printed  in  part  only. — Ed. 
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alone ;  the  stockholder  in  such  case  has  no  standing  in  the  court, 
as  a  party,  except  on  the  refusal,  either  express  or  implied,  of  the 
corporation  itself  to  prosecute. 

Where,  as  in  this  case,  an  appeal  to  the  directors  to  bring  sui 
would  apparently  be  unavailing,  refusal  to  prosecute  is  implied, 
and  a  stockholder  is  permitted  to  commence  the  action  in  his  own 
name;  but  otherwise  the  suit  is  treated  in  every  respect  as  one 
brought  by  and  for  the  corporation ;  although  the  stockholder  is 
ihe  nominal,  the  corporation  is  the  real  party  complainant,  repre- 
sented not  by  its  accustomed  officials,  but  by  one  or  more  of  its 
stockholders. 

Professor  Pomeroy  (3  Eq.  Jur.,  §  1095)  says,  with  reference 
to  such  a  suit :  "  Wherever  a  cause  of  action  exists  primarily  in 
behalf  of  the  corporation  against  directors,  officers,  and  others 
for  wrongful  dealing  with  corporate  property,  or  wrongful  exer- 
cise of  corporate  franchises,  so  that  the  remedy  should  regularly 
be  obtained  through  a  suit  by  and  in  the  name  of  the  corporation, 
and  the  corporation  either  actually  or  virtually  refuses  to  institute 
or  prosecute  such  a  suit,  then,  in  order  to  prevent  a  failure  of 
justice,  an  action  may  be  brought  and  maintained  by  a  stockholder 
or  stockholders,  either  individually  or  suing  on  behalf  of  them- 
selves and  all  others  similarly  situated,  against  the  wrong-doing 
directors,  officers,  and  other  persons;  but  it  is  absolutely  indis- 
pensable that  the  corporation  itself  should  be  joined  as  a  party — 
usually  as  a  co-defendant.  The  rationale  of  this  rule  should  not  be 
misapprehended.  The  stockholder  does  not  bring  such  a  suit\ 
because  his  rights  have  been  directly  violated,  or  because  the  cause 
of  action  is  his,  or  because  he  is  entitled  to  the  relief  sought ;  he 
is  permitted  to  sue  in  this  manner  simply  in  order  to  set  in  motion  / 
the  judicial  machinery  of  the  court.  The  stockholder,  either 
individually  or  as  a  representative  of  the  class,  may  commence 
the  suit  and  may  prosecute  it  to  judgment,  but  in  every  other 
respect  the  action  is  the  ordinary  one  brought  by  the  corporation ; 
it  is  maintained  directly  for  the  benefit  of  the  corporation,  and 
the  final  relief  when  obtained  belongs  to  the  corporation  and 
not  to  the  stockholder-plaintiff.  The  corporation  is,  therefore,  an 
indispensably  necessary  party,  not  simply  on  the  general  principles 
of  equity  pleading,  in  order  that  it  may  be  bound  by  the  decree,  ,^  ^  „ 
but  in  order  that  the  relief  when  granted  may  be  awarded  to  it,  '  ^^^  ^ 
as  a  party  to  the  record,  by  the  decree.  This  view  completely.^  c 
answers  the  objections  which  are  sometimes  raised  in  suits  of  this  ^^ 
class  that  the  plaintiff  has  no  interest  in  the  subject-matter  of  the 
controversy  nor  in  the  relief.  In  fact,  the  plaintiff  has  no  such 
direct  interest;  the  defendant  corporation  alone  has  any  direct 
interest;  the  plaintiff  is  permitted,  notwithstanding  his  want  of 
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interest,  to  maintain  the  action  solely  to  prevent  an  othen*'ise 
complete  failure  of  justice." 

Cook  on  Stockholders  (ist  ed.),  §  692,  says:  "The  rule  that 
the  corporation  itself  is  an  indispensable  party  defendant  to  such 
suit  is  due  to  the  fact  that  all  other  possible  future  suits  by  the 
corporation  are  thereby  prevented,  the  rights  of  the  corporation 
are  duly  ascertained,  and  the  remedy  made  effectual  against  the 
corporation,  as  well  as  others." 

Neither  this  suit  nor  the  EUerman  suit  was  in  the  right  of  the 
respective  complainants ;  they  were  the  nominal,  but  not  the  real, 
parties  complainant.  They  were  suing  merely  as  representing 
the  company,  to  establish  and  enforce  its  rights ;  the  relief  to  be 
obtained  was  not  and  is  not  for  their  individual  benefit,  but  for 
the  benefit  of  the  corporation  as  such.  In  these  cases  the  cor- 
poration itself  is  a  necessary  and  was  and  is  actually  a  party 
defendant ;  in  these  it  was  and  is  represented  by  counsel,  answered 
the  bills  and  has  taken  part  by  counsel  in  the  discussion  of  the 
case.  The  decree  in  the  Ellerman  suit  certainly  binds  the  com- 
pany. In  the  face  of  that  decree  neither  the  old  nor  a  new  board 
of  directors  could  attack  it,  except  by  an  appeal.  The  former 
decree  could  be  successfully  pleaded  as  a  bar  to  an  action  insti- 
tuted in  the  name  of  the  company  by  authorized  agents  who  might 
desire  to  relitigate  the  questions  decided.  If  the  company  and  its 
authorized  representatives  are  then  concluded  by  such  a  decree, 
how  can  a  stockholder,  suing  in  behalf  of  the  company,  be  per- 
mitted to  relitigate  questions  which  are  conclusive  upon  the  cor- 
poration ?  A  stockholder  has  no  standing  in  the  court  to  prosecute 
such  an  action,  except  on  the  refusal  of  the  directors,  either  actual 
or  presumptive,  to  prosecute.  But  such  refusal  of  the  directors 
to  prosecute  must  be  an  unjustifiable  refusal  If  their  reason  for 
not  doing  so  is  a  valid  one,  tlie  individual  stockholder  cannot 
from  such  refusal  derive  a  right  to  prosecute  in  his  own  name. 
It  would  not  be  unreasonable  or  unjustifiable  for  a  board  of 
directors  to  refuse  to  prosecute,  on  the  application  of  a  stock- 
holder, when  there  had  been  an  adjudication  on  the  point  which 
he  seeks  to  have  passed  upon,  which  is  conclusive  upon  the  com- 
pany. And  if  the  stockholder  in  the  face  of  a  refusal  by  the 
directors  on  that  ground  should  persist  and  commence  the  action, 
an  answer  by  the  directors  in  his  suit  that  they  had  refused  to 
bring  the  action  solely  on  the  ground  that  the  question  had  been 
before  adjudicated  would  necessarily  be  followed  by  a  dismissal 
of  his  bill.  This  argument  goes  to  the  root  of  this  question  and 
demonstrates  that  the  decision  of  questions  litigated  in  this  court 
in  the  suit  brought  by  Ellerman,  a  stockholder,  in  his  own  behalf 
and  that  of  other  stockholders,  in  which  the  company  was  made 
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a  defendant  and  appeared,  is  conclusive  in  another  suit  brought 
by  another  stockholder  for  the  purpose  of  relitigating  the  ques- 
tions which  have  been  determined.  If  not  so,  there  can  be  no  end 
of  litigation,  for  the  court  is  then  open  to  suit  by  every  stock- 
holder, seriatim,  presenting  the  questions  over  and  over  for 
consideration  and  decision. 

In  Daunmeyer  v.  Coleman,  11  Fed.  Rep.  97,  Sawyer,  C.  J., 
says :  "  By  reference  to  Burke  v.  Flood,  supra,  it  will  be  seen 
that  a  similar  suit  for  these  same  grievances  was  brought  by  a 
single  stockholder,  Burke,  on  behalf  of  himself  and  all  other  stock- 
holders— and  it  is  a  notorious,  historical  fact,  of  which  the 
daily  newspapers  have  been  full,  that  these  are  not  the  only  suits 
brought  in  the  same  way  for  the  same  grievances.  Is  each  holder 
of  one  of  these  five  hundred  and  forty  thousand  shares  of  stock 
entitled  to  bring  a  suit  in  equity  on  behalf  of  himself  and  all  other 
stockholders  for  an  account  of  their  transactions?  Or,  where 
such  a  suit  has  been  brought  by  one  stockholder,  must  the  others 
come  in  and  seek  their  relief  in  that  suit?  If  each  stockholder  i^ 
entitled  to  bring  such  a  suit,  then  there  is  something  wrong  in  the 
law,  and  the  sooner  the  Supreme  Court  by  rule,  or  Congpress  by 
statute,  regulates  the  matter  the  better  it  will  be  for  the  due  ad- 
ministration of  justice." 

It  is  urged  that  no  party  should  be  concluded  without  an  oppor- 
tunity to  be  heard ;  but  this  complaint  does  not  lie  in  the  mouth 
of  Mr.  Willoughby.  He  had  an  opportunity  to  be  heard  in  the 
EUerman  suit.  It  was  expressly  for  the  benefit  of  all  stockholders 
who  might  come  in  and  contribute  to  its  expense.  He  could  at 
any  time  before  decree  have  been  made  a  party  to  the  Ellerman 
suit,  and  have  then  advised  the  court  of  an)rthing  not  before 
brought  to  its  attention. 

He  had  ample  time  to  so  apply  after  he  actually  knew  of  the 
pendency  of  the  suit,  and  his  solicitor  was  thoroughly  informed 
of  all  proceedings  in  the  Ellerman  case  in  time  to  have  inter- 
vened. Counsel  admitted,  upon  the  argument,  that  the  question 
whether  they  should  intervene  in  the  Ellerman  suit  or  resort  to 
an  independent  action  was  considered  and  discussed  before  bring- 
ing the  present  suit  was  determined  upon. 

Besides,  from  the  very  form  and  nature  of  these  suits,  each 
stockholder  must  be  considered  as  represented,  for  if  he  is  in 
sympathy  with  the  complainant,  he  may  become  a  party  complain- 
ant by  application  to  the  court;  if  he  is  in  sympathy  with  the 
threatened  action  of  the  company,  he  is  represented  by  and  in  the 
corporation  which  is  a  necessary  party  to  the  suit.  March  v.  East- 
em  R.  R.  Co.,  40  N.  H.  548.  Not  only  this,  but  the  court  may,  if 
satisfied  that  the  interests  of  the  corporation  are  not  being  prop- 
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erly  presented  or  protected,  admit  a  stockholder  to  be  made  a 
party  defendant.  Bronson  et  al,  v.  La  Crosse  &  M.  R.  R.  Co.,  2 
Wall.  283.    ... 

In  pursuance  of  this  stipulation  I  will  advise  that  the  orders 
to  show  cause  hereinbefore  issued  be  discharged,  and  that  the  bill 
and  supplemental  bills  be  dismissed,  with  costs  to  be  taxed. 

Van  Fleet,  V.  Ch.  As  I  heard  this  cause  with  Vice-Chancellor 
Green,  at  his  request,  and  as  I  have  considered  the  questions  dis- 
cussed and  decided  by  him  in  the  foregoing  opinion,  it  is  proper 
that  I  should  state  that  I  fully  concur  both  in  his  reasoning  and 
conclusions. 


AMASA  M.  EATON  et  al  v.  GEORGE  H.  ROBINSON  et  al. 

In  the  Appellate  Division  of  the  Supreme  Court  of  Rhode 

Island,  July  3,  1895. 

[Reported  in  19  Rhode  Island  Reports  146.] 

Bill  in  equity  by  a  trustee  or  stockholder  in  a  corporation, 
and  his  cestui  que  trust,  against  the  corporation  and  the  other 
stockholders  for  an  account  ofinoneys  aHegfed  to  have  been 
wrongfully  paid  to  certain  stockholders  for  salaries.  On  excep- 
tions to  the  master's  report,^  aS3^subsequently  dh  the  form  of 
decree. 

This  cause  was  previously  before  the  court  and  is  reported  in 
18  R.  I.  396. 

Per  Curiam.  The  master  has  found  that  the  salaries  voted 
and  paid  to  the  respondents,  while  nominally  and  partly  for  ser- 
vices rendered  to  the  company,  were  partly  and  largely  for  the 
purpose  of  depriving  the  predecessors  in  title  of  the  complainants 
of  the  results  of  litigation,  in  the  event  that  the  litigation  should 
prove  successful.  Counsel  for  the  respondents  maintain  that  the 
master  erred  in  finding  the  latter  purpose,  because  he  contends  the 
respondents  at  the  time  of  the  fixing  of  the  salaries  could  not 
have  known  that  judgment  in  the  suit  at  lawwouldbe  taken  for  the 
full  amount  of  the  mortgage  debt  instead  of  the  excess  only  above 
the  value  of  the  stock  pledged,  whereby  the  right  to  redeem  the 
stock  arose.  The  salaries,  however,  were  not  fixed  till  after  the 
right  to  redeem  the  stock  had  been  claimed  and  suits  for  the  pur- 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
—Ed. 
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pose  had  been  begun.    We  think  that  the  master  was  justified  in 
his  findings. 

In  so  far  as  the  fixing  and  payment  of  the  salaries  were  in- 
duced by  the  purpose  to  deprive  the  complainants'  predecessors 
in  title  of  their  share  of  the  rents  and  profits  accruing  to  the  cor- 
poration in  case  they  should  obtain  the  right  to  redeem  the  mort- 
gage stock,  such  action  was  oppressive  and  must  be  treated  as 
fraudulent.  The  respondents,  as  officers  of  the  corporation,  stood 
in  a  fiduciary  relation  toward  the  complainants'  predecessors  in 
title  as  stockholders  in  the  corporation,  analogous  to  that  of  trus- 
tee and  cestui  que  trust,  and  were  bound  to  the  exercise  of  the 
utmost  good  faith  toward  them.  If  they  acted  oppressively,  wel 
think  that  the  master  erred  in  allowing  them  compensation.  Davis 
V,  Memphis  R.  R.  Co.,  22  Fed.  Rep.  883 ;  Sellers  v.  Phoenix  Iron 
Co.,  13  Fed.  Rep.  20;  S  warts  waiter's  Account,  4  Watts,  'j^y,  79; 
Berryhill's  Adm'x  Appeal,  35  Pa.  St.  245;  note  to  Robinson  v, 
Pett,  2  Lead.  Cas.  in  Eq.  550,  570,  600.  In  the  cases  cited  by  the 
master  in  which  compensation  was  allowed  to  officers  of  corpo- 
rations, notwithstanding  their  maladministration,  the  objection 
that  they  were  not  entitled  to  compensation  because  of  such  mal- 
administration does  not  appear  to  have  been  made.  The  master 
should  have  required  the  respondents  to  account  for  all  sums 
withdrawn  for  salaries,  with  interest. 

We  see  no  reason  for  disturbing  the  allowance  of  $134  by  the 
master  for  outlays  by  the  respondents  for  the  benefit  of  the  cor- 
poration. 

We  overrule  the  respondents'  exceptions,  and  those  of  the  com- 
plainants except  so  far  as  is  consistent  herewith. 

The  cause  then  came  up  on  the  form  of  the  decree  to  be  en- 
tered. 

Per  Curiam.  The  decree  submitted  by  the  complainants  may 
be  entered.  The  prayer  of  the  bill  is  for  an  accounting  both  with 
the  company  and  the  complainants  and  that  the  respondents  may 
be  decreed  to  pay  over  such  sums  as  shall  be  found  dpe,  to  the 
company  or  the  complainants.  This  prayer  is  broad  enough  to 
entitle  the  complainants  to  a  decree  for  the  payment  of  their  share 
of  the  moneys  wrongfully  appropriated  as  salaries.  We  think 
that  relief  in  this  form  is  appropriate  to  the  circumstances  of  the 
case  and  a  better  form  than  to  require  payment  into  the  treasury 
of  the  company,  and  thereby,  perhaps,  make  it  necessary  for  the 
complainants  to  resort  to  another  bill  to  compel  the  payment  of  a 
dividend.  Similar  relief  in  a  somewhat  similar  case  was  granted 
in  Fougeray  v.  Cord,  50  N.  J.  Eq.  185.  We  do  not  deem  the  ob- 
jection urged  by  the  respondents,  that  directing  payment  to  the 
complainants  of  their  share  of  the  sums  found  due  to  the  com- 
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pany  instead  of  into  the  treasury  of  the  company  is  a  sequestration 
of  the  corporate  property,  entitled  to  any  weight.  The  corpora- 
tion exists  for  the  benefit  of  its  shareholders.  No  injustice  is 
done  to  any  one  by  directing  a  payment  to  the  complainants  of 
what  is  due  to  them. 

We  see  no  reason  for  withholding  costs  from  the  complainants. 
The  respondents  against  whom  no  relief  was  gpranted  were  all 
shareholders  in  the  corporation  and,  therefore,  if  not  necessary, 
were  at  least  proper  parties  to  the  bill  and  interested  in  the  ac- 
counting. 

Amasa  M.  Eaton  and  Walter  F.  Angell  for  the  complainants. 

Arnold  Green  for  the  respondents. 


CHAPTER  XL 

CREDITORS. 


Section  I. — Relation  of  Creditor  to  Corporation. 

O'BEAR  JEWELRY  CO.  et  al.  v.  VOLFER  &  CO.  et  al. 

In  the  Supreme  Court  of  Alabama,  November  Term,  1894. 

[Reported  in  106  Alabama  Reports  205.] 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  Wilkerson,  J. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Ward  &  John  and  Dickinson  &  Kerr  for  appellants. 

Arnold  &  Evans  and  John  Vary  contra. 

McClellan,  J.  The  present  bill  is  filed  by  Volfer  &  Co.  and 
others,  as  judgment  creditors  of  the  O^Bear  Jewelry^  Co.,  a  cor- 
poration. Said  corporation,  R.  D.  Johnston,  The  Alabama  Na- 
tional Bank,  G.  S.  O'Bear,  Jr.,  W.  G.  O'Bear,  F.  C.  O'Bear,  and 
W.  B.  Copeland  are  made  parties  defendant.  It  is  made  to  ap- 
pear by  the  bill  that  the  O'Bears  and  Copeland  organized  said 
corporation  with  a  proposed  or  nominal  capital  of  twenty-five 
thousand  dollars  divided  into  two  hundred  and  fifty  shares  of  one 
hundred  dollars  each.  Of  these  G.  S.  O'Bear  subscribed  for 
eighty  shares,  or  eight  thousand  dollars,  to  be  paid  by  transfer- 
ring to  the  corporation  a  certain  stock  of  jewelry,  store  fixtures,) 
etc.  W.  G.  O'Bear  subscribed  for  thirty  shares,  or  three  thou- 
sand dollars,  to  be  paid  by  transferring  to  the  corporation  a  lot 
of  miscellaneous  jewelry,  a  list  of  which  was,  according  to  the  re- 
port of  the  commissioners,  in  their  hands.  Mrs.  F.  C.  O'Bear 
subscribed  for  twenty  shares,  or  two  thousand  dollars,  with  the 
privilege  of  paying  for  the  same  by  delivering  to  the  company  cer- 
tain gold  watches  (28)  and  diamond  rings  (3).  And  W.  B. 
Copeland  subscribed  for  twenty  shares  to  be  paid  in  money.  The 
corporation  organized  in  February,  1888,  and  a  report  was  made  to 
the  probate  judge's  office  setting  forth  that  said  subscribers  for 
stock  had  made  the  transfers  of  property  and  the  cash  payments  as 
provided  for  in  the  terms  of  their  respective  subscriptions.    The 
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bill  avers  that  said  Copeland  did  not  and  has  never  paid  the  two 
thousand  dollars  subscribed  by  him,  but  still  owes  the  same ;  that 
the  stock  of  goods,  etc.,  which  was  paid  to  and  accepted  by  the 
commissioners  in  satisfaction  of  G.  S.  O'Bear's  subscription  of 
eight  thousand  dollars,  was  not  worth  more  than  four  thousand, 
was  fraudulently  accepted  in  full  payment,  and  that  said  G.  S. 
still  owes  the  balance  of  four  thousand  dollars ;  that  the  lot  of 
jewelry  with  which  W.  G.  O'Bear  was  to  pay  his  subscription  of 
three  thousand  dollars,  and  which  was  so  accepted,  was  worth 
only  one  thousand  dollars,  and  hence  that  W.  G.  still  owes  the  bal- 
ance of  two  thousand  dollars;  that  Mrs.  F.  C.  O'Bear  did  not 
pay  the  amount  subscribed  by  her  either  in  property  or  money, 
and  still  owes  the  same.  Said  G.  S.  O'Bear  and  W.  B.  Copeland 
were  the  commissi(Miers  appointed  by  the  probate  judge  to  open 
books  of  subscription  to  the  capital  of  said  corporation;  and  the 
bill  charges  "  that  the  pretense  and  representation  that  said  W.  B. 
Copeland  had  paid  his  subscription  in  cash,  and  that  Mrs.  F.  C. 
O'Bear  had  paid  her  subscription  by  the  transfer  of  watches  and 
three  diamond  rings,  when  in  truth  no  such  payments  were  made, 
and  the  excessive  valuation  of  the  property  transferred  by  G.  S. 
and  W.  G.  O'Bear,  were  knowingly  and  intentionally  made  by 
collusion  and  agreement  among  said  incorporators,  and  consti- 
tuted fraud  upon  persons  who  might  become  creditors  of  said 
corporation."  The  corporation  upon  organization  commenced  and 
continued  business  until  December,  1888,  or  January,  1889,  when 
most  of  its  stock  of  goods  was  destroyed  by  fire,  and  since  then 
it  has  not  carried  on  its  business.  While  carrying  on  its  business 
the  corporation  bought  large  quantities  of  merchandise  and  at  the 
time  of  the  fire  had  on  hand  goods  amounting  in  value  to  many 
thousand  dollars,  which  were  insured  to  a  large  amount,  and  it 
was  agreed  that  the  insurance  companies  should  pay  the  corpo- 
ration the  sum  of  seven  thousand  dollars  on  account  of  said  loss. 
At  the  time  of  said  fire  the  corporation  was  indebted  to  com- 
plainants in  the  several  sums  stated  in  the  bill,  and  to  divers  other 
persons,  including  the  Alabama  National  Bank,  to  which  it  owed 
twenty-five  hundred  dollars,  and  was  then  and  ever  3ince  has  been 
confessedly  insolvent,  the  bulk  of  its  assets,  after  the  fire,  con- 
sisting of  the  sums  owing  it  by  the  insurance  ccmipanies.  The 
bill  further  avers :  "  That  for  the  purpose  of  preventing  com- 
plainants and  other  creditors  of  said  corporation  from  subject- 
ing said  insurance  money  to  the  payment  of  their  debts,  and  to 
save  the  same,  or  as  much  thereof  as  possible,  to  said  incorpo- 
rators, said  company  assigned  and  transferred  the  policies  of  in- 
surance held  by  it  to  the  Alabama  National  Bank  before  the  dis- 
pute which  had  arisen  between  it  and  said  insurance  companies 
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had  been  settled,  and  complainants  charge  that  for  said  transfer 
there  was  no  consideration  except  that  said  corporation  was  in- 
debted to  said  bank  in  the  sum  of  twenty-five  hundred  dollars,  as 
aforesaid,  and  that  said  bank  received  in  cash  on  account  of  said 
policies  a  sum  not  less  than  seven  thousand  dollars,  and,  after 
appropriating  to  itself  a  sufficiency  to  pay  the  debt  due  said  bank, 
it  paid  over  the  balance,  amounting  to  the  sum  of  forty-five  hun- 
dred dollars,  to  the  persons  who  composed  said  corporation  or  to 
some  of  them  or  for  their  personal  account."  The  bill  further 
avers:  **  Complainants  are  advised  that  said  (insurance)  money, 
as  well  as  all  the  other  property  of  said  corporation,  was  a  trust 
fund,  and,  after  said  fire  and  the  insolvency  of  said  corporation, 
belonged  to  said  corporation  in  trust  for  the  payment  of  the  debts  j 
thereof,  and  that  the  collection  thereof  and  the  payment  by  said 
bank  of  the  proceeds  to  or  on  account  of  the  individual  corpo- 
rators was  a  misapplication  of  said  funds  for  which  said  bank, 
which  (as  your  orators  charge)  knew  the  insolvent  condition  of 
said  corporation  as  well  as  the  said  individual  corporators,  was 
and  is  liable  to  the  creditors  of  said  corporation."  It  is  further 
shown  that  on  September  4,  1889,  said  corporation  appeared  in 
court  and  confessed  judgment  in  favor  of  said  bapk  for  one  thou- 
sand and  seventy-five  dollars  on  a  complaint  then  filed,  and  imme- 
diately after  the  confession  and  registration  of  this  judgment,  the 
jewelry  company  executed  a  general  assignment  to  R.  D.  John- 
ston for  the  benefit  of  its  creditors;  and  it  is  charged  that  said 
confession  of  judgment  and  assignment  were  parts  of  one  and  the 
same  transaction,  and  should  be  so  decreed  and  administered ;  and 
that  said  assignee  took  possession  of  the  property  of  said  cor- 
poration, converted  the  same  into  money,  and  out  of  such  pro- 
ceeds paid  said  judgment  to  the  bank,  and  still  has  a  small  sum 
in  his  hands. 

The  theory  upon  which  complainants  seek  relief  is  thus  set  forth 
in  the  bill :  "  Complainants  are  advised  that  the  entire  assets  of 
said  corporation  constitute  a  trust  fund  for  creditors,  and  that  all 
persons  who  in  any  wise  knowingly  participate  in  the  unlawful 
appropriation  of  said  trust  fund  or  any  part  thereof  will  be  re- 
quired in  equity  to  restore  the  same.  That  the  subscribers  to  saicj 
capital  stock  will  be  compelled  to  pay  the  differences  betweei^ 
their  respective  subscriptions  and  the  actual,  reasonable  value  of, 
the  property  transferred  by  them  in  pretended  payment  thereof. 
And  that  such  subscribers  as  have  made  no  payment  or  transfer 
of  property  will  be  required  full  payment  to  make.  That  said 
confession  of  judgment  will  be  held  a  part  and  parcel  of  said  gen- 
eral assignment  and  said  Alabama  National  Bank  will  be  required 
to  pay  the  sum  received  by  it  in  payment  thereof,  as  aforesaid,  for 
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the  benefit  of  creditors,  and  that  said  bank  will  be  further  re- 
quired to  account  for  the  proceeds  of  the  insurance  policies  re- 
ceived by  it  as  aforesaid,  and  to  restore  so  much  thereof  as  said 
bank  paid  to  the  individuals  composing  said  corporation  or  for 
their  use." 

The  prayer  is  that  a  receiver  of  the  property  and  effects  of  The 
O'Bear  Jewelry  Co.  be  appointed  and  authorized  to  receive  the 
moneys  and  effects  thereof  to  which  it  may  be  decreed  entitled 
under  the  allegations  of  the  bill ;  that  said  subscribers  to  the  cap- 
ital stock  of  said  corporation  be  required  to  pay  to  the  court  the 
amounts  which  they  respectively  subscribed,  less  the  actual  rea- 
sonable value  of  such  property  as  they  transferred  to  said  corpo- 
ration ;  that  said  Alabama  National  Bank  be  required  to  pay  into 
court,  or  to  the  receiver  to  be  appointed,  the  amount  received  by 
it  on  account  of  said  judgment,  as  also  the  stun  received  by  it  as 
the  proceeds  of  the  policies  of  insurance  over  and  above  the  debt 
owing  it,  and  that  the  said  assignee,  R.  D.  Johnston,  be  required 
to  file  in  court  his  accounts  as  such  assignee,  and  to  pay  into  court 
or  to  the  receiver  all  moneys  in  his  hands,  and  to  turn  over  all 
property  and  effects  of  said  corporation;  and  finally  that  all  the 
assets  thus  brought  together  be  administered  for  the  equal  benefit 
of  the  creditors  of  said  corporation. 

The  Alabama  National  Bank  demurred  to  the  bill. 

The  chancellor  overruled  these,  as  well  as  all  other  assign- 
ments of  demurrer,  and  from  his  decree  in  that  behalf  this  appeal 
is  prosecuted.* 

As  we  have  seen,  it  is  expressly  averred  in  the  bill  itself  that 
the  theory  upon  which  alone  complainants  seek  relief  is  that  the 
assets  of  the  O'Bear  Jewelry  corporation  constitute  a  trust  fund 
or  estate,  that  said  corporation  was  the  trustee  thereof,  and  the 
complainants  and  the  other  creditors  were  the  cestuis  que  trust 
thereof,  and  that  the  chancery  court,  by  virtue  of  its  general  juris- 
diction over  trust  estates,  was  competent  to  take  charge  of  this 
fund  upon  the  invocation  of  such  cestuis  que  trust,  restore  and 
protect  it  by  collecting  moneys  belonging  to  it  from  all  sources, 
however  diverse  and  dissociated  with  each  other  they  might  be, 
and  to  ultimately  settle  the  trust  by  dividing  the  fund  ratably 
among  the  beneficiaries. 

The  respondents  by  their  demurrers  insist  that  said  assets  do 
not  constitute  a  trust  fund  in  the  sense  necessary  to  the  main- 
tenance of  the  bill,  exhibited,  as  it  is,  against  parties  who  have 
nothing,  and  are  not  chargeable  with  any  wrong,  in  common,  but 
whose  acts,  claims  and  attitudes  in  respect  of  and  toward  the 
corporation  are  entirely  distinct  and  independent ;  and  hence  they 

*  The  assignments  of  demurrer  have  been  omitted. — Ed. 
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say  that  the  bill  is  multifarious.  And  in  the  arguments  submitted 
in  this  court  the  decree  below  is  attempted  to  be  supported  solely 
and  expressly  upon  this  theory  of  the  spoliation  of  a  trust  estate. 
So  that  the  main,  if  not  only,  question  presented  on  this  appeal  is 
whether  the  assets  of  an  insolvent  corporation  constitute  a  trust 
fund  for  its  creditors  in  the  proper  and  essential  meaning  of  those 
terms. 

This  whole  idea,  that  the  property  of  insolvent  corporations  isi  \^ 
held  by  them  in  trust  for  creditors — is  a  trust  estate  in  their\  ^ 
hands — and  to  be  administered  by  chancery  as  such,  originated  in  ^ 
a  dictum  of  Story,  J.,  in  Wood  v.  Dummer,  3  Mason,  308.  It  \  f^  ' 
had  no  existence  at  common  law,  and  has  none  to  this  day  in  the 
law  of  England;  but  is  distinctly  a  creation  of  some  courts  in 
this  country,  and  known  in  jurisdictions  where  it  obtains  as  the 
**  American  doctrine."  This  court  has  quite  recently  adopted  it, 
and  held  in  the  cases  of  Corey  v.  Wadsworth,  99  Ala.  68 ;  Good- 
year Rubber  Co.  v,  Scott  &  Co.,  96  Ala.  439,  and  Gibson  v,  Trow- 
bridge Furniture  Co.,  ih,  357,  that  the  assets  of  an  insolvent  cor- 
poration is  impressed  with  a  trust  in  the  hands  of  the  company,  in 
favor  of  Its  creditors  first,  and  then  in  favor  of  its  stockholders. 
The  present  writer  dissented  from  the  opinion  and  conclusion  of 
the  court  in  each  of  those  cases.  To  his  mind  there  is  nothing 
clearer  in  principle  than  the  proposition  that  the  property  of  a 
corporation,  solvent  or  insolvent,  bears  identically  the  same  re- 
lation to  the  creditors  of  such  corporation  as  the  property  of  an 
individual  or  copartnership,  solvent  or  insolvent,  sustains  to  the 
creditors  of  the  individual  or  partnership ;  and  is  or  is  not  to  be 
impressed  with  a  trust  character  upon  the  same  circumstances 
and  under  the  same  conditions  in  the  first  case  as  in  the  latter 
two.  Within  the  limits  of  its  charter,  every  corporation  author- 
ized to  hold  and  dispose  of  property  at  all  is  entitled,  and  this 
generally  by  the  very  terms  of  the  statute  creating  it,  to  hold  and 
dispose  of  it  as  a  natural  person  might  hold  and  dispose  of  it 
under  the  laws  of  the  land.  As  said  by  Bradley,  J.,  in  Graham  v. 
Railroad  Co.,  102  U.  S.  148 :  "  In  law  a  corporation  is  as  dis- 
tinct a  being  as  an  individual  is,  and  is  entitled  to  hold  property 
(if  not  contrary  to  its  charter)  as  absolutely  as  an  individual  can 
hold  it.  Its  estate  is  the  same,  its  interest  is  the  same,  its  posses- 
sion is  the  same."  An  individual  not  indebted  may  give  his  prop- 
erty away,  provided  the  gift  is  not  actuated  by  a  purpose  to  defeat 
future  creditors.  So  can  a  partnership.  And  so  also  undoubtedly 
can  a  corporation  if  the  gift  would  not  be  violative  of  its  charter. 
An  individual  owing  debts,  but  solvent,  cannot  g^ve  away  his 
property  to  the  prejudice  of  existing  creditors.  Neither  can  a 
partnership,  nor  a  corporation.    An  insolvent  individual  and  an 
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insolvent  partnership  may — or  might  have  before  the  act  of 
1892-93 — sell  and  convey  all  of  his  or  its  property  to  one  creditor 
in  payment  of  his  debts,  the  valuation  being  fair,  the  price  ade- 
quate and  no  benefit  being  reserved  to  the  debtor.  And  so,  as  ex- 
pressly ruled  by  this  court  in  Goodyear  Rubber  Co.  v.  Scott  & 
Co.,  96  Ala.  439,  and  Gibson  v,  Trowbridge  Furniture  Co.,  96 
Ala.  357,  supra,  following  the  decisions  in  other  States  where  this 
"  American  doctrine  "  obtains,  may  an  insolvent  corporation  sell 
and  convey  all  its  property  or  apply  all  its  assets  to  the  payment 
of  one  creditor,  leaving  nothing  for  others.  Was  such  a  disposi- 
tion of  a  trust  estate  ever  permitted  by  any  court  in  any  land 
under  any  system  of  jurisprudence?  I  am  unable  to  conceive 
of  it.  Certain  things  have  heretofore  been  generally  supposed  to 
be  essential  to  trust  estates.  There  must  be  property  held  in  trust. 
There  must  be  a  trustee,  or  the  chancery  court  in  the  place  of  a 
trustee.  There  must  be  beneficiaries — cestuis  que  trust.  The 
property  belongs  in  equity  to  the  cestuis  que  trust,  they  are  bene- 
ficisilly  interested  in  it  or  entitled  to  it.  The  legal  title  is  in  the 
trustee.  Now  when  the  beneficiaries  constitute  a  class  and  take 
or  are  entitled  in  equity  to  take  the  property  held  in  trust  as  mem- 
bers of  a  class,  such  as  the  heirs  of  A.  B.,  or  the  legatees  named 
in  the  will  of  C.  D.,  or  as  creditors,  nobody,  except  the  votaries 
of  this  "  American  doctrine,"  has  ever  supposed  that  one  mem- 
ber of  the  class,  all  members  of  which  are  equally  interested  in 
the  trust  property,  would  be  entitled  at  the  election  of  the  trus- 
tee to  take  the  whole  estate.  This  is  at  war  with  all  essential 
notions  of  trusts  and  equitable  jurisdiction  and  administration  of 
them.  It  may  be  argued,  however,  that  these  decisions  are  wrong- 
in  this  particular,  but  sound  in  respect  of  the  declaration  that  the 
property  of  insolvent  corporations  is  trust  property.  But  the  de- 
cisions are  not  wrong  in  this  particular;  the  soundness  of  the 
proposition  they  assert  has  long  been  recognized  by  this  court. 
Allen  V,  Railroad  Co.,  11  Ala.  437;  Goodwin  v.  McGehee,  15  Ala. 
232.  Given  the  power,  which  cannot  be  denied,  to  hold  and  dis- 
pose of  property  as  an  individual,  and  the  well-settled  doctrine  in 
this  State,  and,  generally,  that  the  insolvent  individual  may  trans- 
fer all  his  property  in  payment  of  one  or  more,  to  the  exclusion 
of  all  other,  debts,  it  follows  in  a  logical  sequence,  which  nothing^ 
but  the  illogical  exercise  of  the  sheer  power  of  courts  of  last  re- 
sort can  break,  that  an  insolvent  corporation  may  in  like  manner 
prefer  one  creditor  to  the  exclusion  and  defeat  of  all  others.  With 
this  undoubted  power  in  the  corporation  or  its  officers,  it  would 
seem  to  be  most  manifest  that  neither  the  corporation  nor  its  of- 
ficers could  possibly  sustain  the  relation  of  a  trustee  to  other 
creditors  in  respect  of  corporate  assets,  which  they  are  under  no 
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duty  at  law  or  in  equity  to  administer  for  the  benefit  of  those 
who  are  called  the  cestuis  que  trust. 

But  apart  from  this  consideration,  which  indeed  was  not  in  my 
mind  when  I  felt  constrained  to  dissent  in  the  first  of  the  cases 
on  the  question  decided  by  this  court — namely,  Corey  v.  Wads- 
worth,  99  Ala.  68,  I  cannot,  upon  well-settled  and  elementary 
general  principles  and  definitions,  see  my  way  to  an  acceptance 
of  this  so-called  doctrine.  All  trusts  are  of  two  kinds — ex-j 
pressed  and  implied.  It  is,  of  course,  nowhere  pretended  the  re-l 
lations  between  an  insolvent  corporation  and  its  creditors  con- 
stitute an  express  trust.  All  implied  trusts  are  of  two  kinds — re-j 
suiting  and  constructive.  "  Resulting  trusts,"  says  Mr.  Pom-I 
eroy,  "  arise  where  the  legal  estate  is  disposed  of  or  acquired, 
not  fraudulently  or  in  violation  of  any  fiduciary  duty,  but  the 
intent  in  theory  of  equity  appears  or  is  inferred  or  assumed  from 
the  terms  of  the  disposition,  or  from  the  accompanying  facts 
and  circumstances,  that  the  beneficial  interest  is  not  to  go  with 
the  legal  title."  i  Pom.  Eq.  Jur.,  §  155.  And  they  are  said  to 
arise  under  the  following  several  states  of  fact :  ( i )  Where  the 
purchaser  of  an  estate  pays  the  purchase-money,  and  takes  title 
in  the  name  of  a  third  person;  (2)  where  a  person  standing  in  a 
fiduciary  relation  uses  fiduciary  funds  to  purchase  property,  and 
takes  the  title  in  his  own  name;  (3)  where  an  estate  is  conveyed 
upon  trusts  which  fail,  either  in  whole  or  in  part,  or  are  not  de- 
clared, or  are  illegal,  and  (4)  where  a  conveyance  is  made  without 
consideration,  and  it  appears  from  the  circumstances  that  the 
grantee  was  not  intended  to  take  beneficially.  10  Am.  &  Eng. 
Encyc.  of  Law,  4,  5.  It  requires  no  discussion  of  the  demonstra- ) 
tion  of  the  impossibility  of  referring  this  "  American  doctrine  " 
of  trusts  for  corporation  creditors  to  the  head  of  resulting  trusts. 

All  constructive  trusts  are  of  three  kinds,  or  arise  from  one 
or  the  other  of  three  conditions  of  fact:  First,  trusts  arising 
from  actual  fraud;  second,  trusts  which  arise  from  construc- 
tive fraud ;  and  third,  trusts  that  arise  from  some  equitable  prin- 
ciple independent  of  the  existence  of  fraud.  10  Am.  &  Eng. 
Encyc.  of  Law,  60.  As  there  is  no  fraud,  actual  or  construc- 
tive, involved  in  the  naked  fact  that  a  corporation  is  insolvent — has 
creditors  which  it  is  without  assets  to  pay  in  full — and  this  fact 
is  the  base  for  all  the  superstructure  of  this  doctrine  of  trust  for 
its  creditors,  it  cannot  be  conceived,  and,  I  suppose,  has  never 
been  contended,  that  such  trust  is  referable  to  either  the  first  or 
second  heads  of  constructive  trusts.  And  it  is  the  conclusion  of 
so  high  an  authority  as  Mr.  Pomeroy,  that  the  third  classifica- 
tion of  constructive  trusts  stated  above  has  no  existence  dissoci- 
ated from  actual  and  constructive  fraud.    It  is  his  opinion  "  that 
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all  instances  of  constructive  trusts  properly  so  called  may  be  re- 
ferred to  what  equity  denominates  fraud,  either  actual  or  con- 
structive, as  an  essential  element,  and  as  their  final  source.  Even 
in  that  single  class  where  equity  proceeds  upon  the  maxim  that 
an  intention  to  fulfil  an  obligation  should  be  imputed,  and  as- 
sumes that  the  purchaser  intended  to  act  in  pursuance  of  his 
fiduciary  duty,  the  notion  of  fraud  is  not  involved,  simply  because 
it  is  not  absolutely  necessary  under  the  circtmistances ;  the  exist- 
ence of  the  trust  might  in  all  cases  of  this  class  be  referred  to 
constructive  fraud.  This  notion  of  fraud  enters  into  the  concep- 
tion in  all  its  possible  degrees.  Certain  species  of  the  construc- 
tive trusts  arise  fom  actual  fraud ;  many  others  spring  from  the 
violation  of  some  positive  fiduciary  obligation ;  in  all  the  remain- 
ing instances  there  is,  latent  perhaps,  but  none  the  less  real,  the 
necessary  element  of  that  unconscientious  conduct  which  equity 
calls  constructive  fraud."  2  Pom.  Eq.  Jur.,  §  1044.  If  this  view- 
be  adopted,  the  relation  between  an  insolvent  corporation  and  its 
creditors  is  excluded  from  every  possible  category  of  construc- 
tive trusts  for  the  reason,  or  by  virtue  of  the  fact,  that  that  re- 
lation involves  no  fraud  whatever;  and  as  that  relation  is,  as  I 
have  seen,  the  sole  ground  for  the  doctrine  of  trusts  in  cases  like 
this,  the  doctrine  is  unsound,  unsupported  in  principle  or  reason, 
and  should  not  be  upheld  by  any  court. 

But  if  we  adopt  the  view  first  stated  above,  that  constructive 
trusts  may  arise  by  force  of  some  equitable  principle  independent 
of  the  existence  of  fraud,  actual  or  constructive,  and  which  seems 
also  to  be  the  opinion  of  Mr.  Perry  (i  Perry  on  Trusts,  §  168), 
the  same  conclusion  is  equally  inevitable.  Eliminating  the  ele- 
ment of  fraud  from  the  consideration,  there  still  remains  as  an 
essential  predicate  for  the  existence  of  a  trust  by  construction  of 
law,  some  unconscientious  conduct  on  the  part  of  the  person  to 
be  held  as  trustee  in  invitum,  or  some  unconscionable  result 
through  means  or  under  circumstances  which  bring  the  trans- 
action within  some  recognized  title  of  equity  jurisprudence — as, 
for  instance,  where  a  tenant  in  common  buys  in  an  outstanding 
term  for  his  own  benefit,  he  is  trustee  for  his  co-tenant,  and  where 
a  conveyance  has  been  made  through  ignorance,  accident,  or  mis- 
take, the  grantee  will  be  the  trustee  in  a  constructive  trust  for 
the  grantor.  Thus,  wherever  one  is  placed  in  such  relation  to 
another  that  he  becomes  interested  with  or  for  him  in  property 
or  business,  he  is  prohibited  from  acquiring  rights  in  that  prop- 
erty or  business  antagonistic  to  the  person  with  whom  he  is  asso- 
ciated— ^as,  for  illustration,  if  one  partner,  or  other  person  occupy- 
ing a  fiduciary  relation,  renew  a  lease  theretofore  held  by  the  part- 
nership, or  by  the  person  renewing  and  another  in  ccwifidential  re- 
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lation  to  him,  in  his  own  name  and  with  his  own  funds,  he  will 
be  a  trustee  for  his  associate  by  construction  of  law.  And  so, 
where  by  accident,  ignorance,  or  mistake  more  land  is  embraced  in 
a  conveyance  than  was  bargained  and  sold,  a  constructive  trust 
arises  in  favor  of  the  grantor  for  the  excess.  10  Am.  &  Eng. 
Encyc.  of  Law,  80. 

But  in  all  these  cases,  in  all  cases  of  constructive  trusts  where 
it  is  said  by  some  authorities  chancery  proceeds  without  regard 
to  fraud,  relief  is  granted  upon  some  acknowledged  ground  of 
equitable  jurisdiction,  and  administered  by  holding  the  wrong- 
doer to  account  as  a  trustee.  There  must  be  a  confidential  relation 
and  unconscientious  conduct  on  the  part  of  one  party  to,  and  in 
abuse  of,  that  relation,  or  there  must  be  some  ignorance,  accident, 
mistake,  or  the  like,  against  the  unconscionable  consequences  of 
which  equity  will  on  general  principles  grant  relief,  else  there  can 
be  no  constructive  trust. 

That  the  relation  of  debtor  and  creditor  is  not  of  a  confidential 
character,  there  can,  of  course,  be  no  doubt.  It  is  absurd  to  say 
that  the  creation  of  that  relation  involves  aught  of  accident,  mis- 
take or  ignorance.  That  a  debtor  has  property  of  his  creditor 
which  in  equity  and  good  conscience  belongs  to  the  creditor,  be- 
cause the  debt  contracted  in  its  sale  has  not  been  paid,  there  is  no 
warrant  for  saying.  Equally  unwarranted  is  the  idea  that  in  equi- 
ty all  the  property  of  a  debtor  who  has  become  insolvent  belongs 
to  the  creditor,  and  is  held  by  the  debtor  in  trust  for  him.  And 
this  idea  of  ownership  in  the  cestui  que  trust  underlies  the  whole 
doctrine  of  trusts  of  every  description.  In  all  trusts  the  legal 
title  is  in  one,  the  equitable  ownership  in  another.  A  mere  debt 
against  one  who  has  property,  whether  solvent  or  insolvent,  is  not 
ownership,  nor  is  a  right  to  charge  a  fund,  or  a  lien  upon  it,  the 
beneficial  ownership  of  it.  Confessedly  the  property  and  assets  of 
a  solvent  corporation  do  not  constitute  a  trust  fund  for  its  cred- 
itors. Can  it  be  possible  that  a  mere  passing  of  a  corporation 
from  a  state  of  solvency  to  a  state  of  insolvency  amounts  to  a  dec- 
laration of  an  express  trust  for  creditors,  or  to  a  resulting  trust 
upon  the  theory  that  title  to  the  assets  of  the  concern  should  have 
been  made  to  the  creditors?  Or  is  it  conceivable  that  this  muta-| 
tion  from  the  one  condition  to  the  other  does  violence  to  a  confi-* 
dential  relation  which  never  existed,  and  hence  is  a  constructive 
trust  ?  Or  that  this  mere  change  of  inherent  conditions  is  the  ves- 
titure  in  the  corporation  through  the  ignorance  or  mistake  of  the 
creditor,  or  through  mistake,  or  through  fraud,  of  a  greater  title, 
or  title  to  more  property  than  was  contemplated  and  intended, 
when  before  the  change,  confessedly,  the  corporation  had  the  ab- 
solute and  indefeasible  title  free  from  all  trusts  to  all  its  property 
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and  assets,  and  when  the  change  itself  involves  nothing  of  fraud, 
of  abuse  of  fiduciary  relations,  of  ignorance,  or  mistake,  or  acci- 
dent? The  learned  judges  who  uphold  this  "  American  doctrine  " 
may  find  something  in  these  conditions  of  fact  upon  which  to 
construct  a  trust,  but  I  confess  my  utter  inability  to  follow  their 
arguments  or  to  see  with  their  eyes.  Nothing  is  clearer  to  my 
humble  judgment  than  that  the  insolvency  of  a  corporation — ^the 
existence  of  a  corporation  with  property  and  debts,  the  property 
being  insufficient  to  pay  the  debts — is  not  within  any  definition  of 
any  trust  known  to  equity  jurisprudence.  The  creditors  of  such 
corporation  liave  the  same  rights  against  it  as  they  have  against 
an  insolvent  partnership  or  an  insolvent  individual,  debtor  and 
no  other  or  more.  They  do  not  at  law  or  in  equity  own  the  prop- 
erty of  the  one  or  the  other ;  but  the  property  of  each  is  a  fund  for 
the  payment  of  debts  in  the  sense  that  neither  can  give  it  away,  or 
dispose  of  it  with  intent  to  hinder,  delay  or  defraud  creditors. 
The  property  of  the  individual  cannot  be  appropriated  to  his  own 
use  to  the  exclusion  of  his  creditors  under  any  cover  whatever. 
The  property  of  the  partnership  cannot  be  appropriated  to  the  per- 
sonal use  of  the  partners,  or  in  payment  of  the  debts  of  the  indi- 
viduals composing  the  firm,  to  the  exclusion  of  partnership  cred- 
itors under  any  pretense  whatever.  And  so  the  property  of  the 
corporation  cannot  be  diverted  to  the  use  of  the  stockholders  to 
the  exclusion  of  creditors  under  any  circumstances  whatever. 
The  powers  and  limitations  upon  the  powers  of  an  insolvent 
corporation  to  deal  with  its  property  are  precisely  the  same 
in  all  essentials  as  the  powers  and  limitations  upon  the  powers 
of  insolvent  individuals  and  insolvent  partnerships.  The 
estate  of  the  debtor  in  each  class  is  essentially  the  same 
— ^the  corporation,  no  less  than  the  individual  and  the  part- 
nership, is  at  law  and  in  equity  the  owner  of  its  property. 
The  rights,  remedies,  and  estates  of  creditors  of  each  are  also  the 
same.  They  do  not  own  the  property  of  their  corporation  debtor 
or  any  interest  in  it,  in  equity  or  at  law,  any  more  than  they  own 
the  property  of  their  individual  or  partnership  debtor.  Their 
rigbt  against  each  is  the  same,  to  have  their  debts  paid  out  of  the 
property,  but  this  right  is  not  that  of  a  cestui  que  trust,  but 
whether  the  property  is  corporate  or  individual  or  partnership,  it 
is  the  right  of  a  creditor  simply.  Confessedly  even  this  right  may 
be  defeated"  as  to  any  particular  creditors  by  a  sale  of  the  prop- 
erty in  payment  of  another_creditor,  or  by  its  being  taken  on  exe- 
cution in  favor  of  another,  or  even  by  its  sale  by  the  debtor — 
corporation,  individual  or  partnership— to  a  third  person,  and  this 
although  such  purchaser  have  notice  of  the  insolvency  of  the 
debtor.     All  which,  as  I  have  seen,  would  be  impossible  if  the 
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property  constituted  a  trust  estate,  with  the  corporation  as  trus- 
tee and  the  creditors  as  cestui  que  trust,  for  in  such  case  all  who 
take  with  notice  of  the  insolvency  would  take  subject  to  the  trust, 
and  themselves  be  held  as  trustee  in  invitum. 

Not  only  are  the  rights  of  individual,  partnership  and  corpora- 
tion creditors  the  same  against  their  insolvent  debtors'  estates,  and 
each  different  in  the  same  way  from  the  rights  of  cestuis  que  trust, 
but  the  remedies  of  a  corporation  creditor,  in  the  absence  of  a  stat- 
ute, are  precisely  those  of  a  creditor  of  an  individual  or  partner- 
ship. The  remedy  of  each  class  of  creditors  may,  upon  a  g^ven 
state  of  facts,  be  in  equity ;  but  when  this  is  so,  it  is  not  because 
of  any  supposed  trust,  but  upon  some  recognized  ground  of  equity 
jurisprudence,  as  where  the  debtor  has  fraudulently  transferred 
his  or  its  property,  and  chancery  is  invoked  to  set  aside  the  trans- 
fer and  subject  the  property.  And  when  chancery  has  thus  as- 
sumed jurisdiction,  it  will  administer  the  estate  for  the  equal  ben- 
efit of  all  creditors  before  it,  and  to  that  end  the  court  becomes 
a  sort  of  trustee  sub  modo,  in  the  administration  of  the  property, 
but  not  with  any  reference  to  the  character  of  the  estate  as  being 
held  in  trust  or  otherwise,  before  and  at  the  time  jurisdiction  at- 
tached. 

Not  all  the  publicists  and  courts  in  this  country,  nor  the  ablest 
of  them,  countenance  this  so-called  "  Ajnericandoctrine."  Mr. 
Pomeroy  expressly  repudiates  it.  He  says  r^^^nTTpplying  this 
principle  [of  constructive  trusts],  care  should  be  taken  to  distin- 
guish between  actual  trusts  and  those  relations  which  are  only 
trusts  by  way  of  metaphor ;  between  persons  who  are  true  trustees 
holding  the  legal  title  for  a  beneficial  owner,  and  those  who  sim- 
ply occupy  a  position  which  is  analogous  in  some  respects  to 
that  of  a  trustee.  The  use  of  these  terms  to  designate  relations 
and  parties  which  have  no  essential  element  in  common  with 
actual  trusts  and  trustees  can  only  produce  confusion  and  inac- 
curacy. .  .  .  There  are  certain  relations  which  are  spoken  of 
as  trusts  and  as  constituting  a  species  of  constructive  trusts,  but 
which  are  not,  in  any  true  and  complete  sense,  trusts,  and  can  only 
be  called  so  by  way  of  analogy  or  metaphor.  Since  they  lack  the 
element  of  fraud,  they  do  not,  in  any  view,  properly  belong  to  the 
division  of  constructive  trusts.  .  .  .  The  survivors  of  a  part- 
nership are  called  trustees  for  the  estate  of  the  deceased  partner, 
with  respect  to  his  share  of  the  firm  property.  This  expression 
is  mostly  metaphorical ;  there  is  certainly  nothing  in  the  relation 
resembling  a  constructive  trust.  Extending  the  analogy  still  fur- 
ther, courts  regard  partnership  property,  after  an  insolvency  or 
its  affairs,  as  a  trust  fund  for  the  benefit  of  its  creditors,  and  the 
dissolution  of  the  firm  and  in  the  proceeding  for  the  winding  up 
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capital  stock  and  other  property  of  private  corporations,  espe- 
cially after  their  dissolution,  is  treated  as  a  trust  fund  in  favor 
of  creditors.  These  statements  may  be  sufficiently  accurate  as 
strong  modes  of  expressing  the  doctrine  that  such  property  is  a 
fund  sacredly  set  apart  for  the  payment  of  partnership  and  corpo- 
ration creditors  before  it  can  be  appropriated  to  the  use  of  indi- 
vidual partners  or  corporators,  and  that  the  creditors  have  a  lien 
upon  it  for  their  own  security ;  but  it  is  plain  that  no  constructive 
trust  can  arise  in  favor  of  the  creditors  unless  the  partners  or 
directors,  through  fraud  or  a  breach  of  fiduciary  duty,  wrongfully 
appropriate  the  property  and  acquire  the  legal  title  to  it  in  their 
own  names,  and  thus  place  it  beyond  the  reach  of  creditors 
through  ordinary  legal  means."  And  in  a  note  to  the  above  text, 
the  learned  author  says :  "  These  cases  are  not  constructive  trusts, 
and  are  mentioned  simply  for  the  purposes  of  completeness  and  to 
distinguish  between  correct  and  mistaken  conceptions."  2  Pom- 
eroy's  Eq.  Jur.,  §§  1044,  1045. 

And  the  highest  and  ablest  court  in  the  land,  the  Supreme 
Court  of  the  United  States,  has  quite  recently  gone  over  this 
whole  subject,  considered  exhaustively  all  its  own  decisions  and 
dicta  upon  it,  and  in  an  able  opinion  by  Brewer,  J.,  repudiated 
the  idea  that  the  property  of  an  insolvent  corporation  is  a  trust 
fund  or  estate  held  by  the  corporation  or  its  officers  for  creditors 
as  cestuis  que  trust.  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150 
U.  S.  371,  381-386. 

Other  authorities  might  be  collated  on  the  question  under  con- 
sideration and  in  support  of  the  view  I  have  taken  of  it ;  but  the 
foregoing  will  suffice,  it  is  thought,  for  the  purposes  of  this  opin- 
ion. Upon  them  and  by  the  force  of  the  elementary  principles  of 
trust  estates,  I  am  impelled  to  the  conclusion  that  the  property  of 
an  insolvent  corporation  is  not  a  trust  fvmd  or  estate,  accurately 
speaking,  or  in  any  sense  other  than  that  when  the  Chancery  Court 
takes  possession  and  control  of  such  property  upon  some  general 
principle  of  equity  jurisdiction,  wholly  independent  of  any  idea 
that  the  property  constitutes  a  trust  fund,  it  will  be  administered 
for  the  equal  benefit  of  creditors.  It  follows  that  the  bill  cannot 
stand  against  the  demurrers  for  multifariousness  unless  that  ob- 
jection can  be  met  upon  some  other  consideration  than  the  trust 
character  of  the  corporation  property  and  assets,  which  is  alone 
and  expressly,  both  in  the  averments  of  the  bill  itself  and  in  the 
argument  of  counsel,  relied  on  to  support  the  decree  overruling 
the  demurrers.* 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  the  trust- fund  theory. 
A  portion  of  the  opinion  containing  a  citation  and  discussion  of  cases  relat- 
ing to  this  question  has  been  omitted. — Ed. 
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In  preparing  the  foregoing  opinion,  the  writer  assumed  to  ex- 
press his  individual  views  only  because  of  decisions  of  this  court 
referred  to  above  which  take  a  different  view  as  to  the  assets  of  an 
insolvent  corporation  being  a  trust  fund.  This  opinion  has  now, 
however,  been  concurred  in  by  my  associates,  and  stands  as  the 
opinion  of  the  court.  The  cases  of  Corey  v.  Wadsworth,  99  Ala. 
68;  Goodyear  Rubber  Co.  v.  Scott  &  Co.,  96  Ala.  439,  and  Gib- 
son V.  Trowbridge  Furniture  Co.,  96  Ala.  357,  supra,  in  so  far  as 
they  are  inconsistent  with  the  views  and  conclusion  we  now  ex- 
press, are  overruled.^ 

The  decree  overruling  the  demurrers  for  multifariousness  is 
reversed,  and  a  decree  will  be  here  entered  sustaining  said  assign- 
ments of  demurrer. 

Reversed,  rendered  and  remanded. 


Section  II. — Right  of  Creditors  as  to  the  Management  of 

Corporate  Property. 

GRAHAM  V,  RAILROAD  CO. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1880. 

[Reported  in  102  United  States  Reports  148.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  is  a  bill  in  equity,  filed  by  Lawrence  G.  Graham  and 
Donald  G.  Scott  against  the  La  Crosse  &  Milwaukee  Railroad  Co., 
the  Milwaukee  &  St.  Paul  Railway  Co.,  Moses  Kneeland,  James 
Ludington,  Byron  Kilboum,  and  others,  subject  to  certain  real 
estate  in  the  city  of  Milwaukee,  Wisconsin,  to  the  satisfaction  of 
certain  judgments  recovered  by  the  complainants  against  the 
first-named  company  for  an  indebtedness  on  contracts  arising 
after  its  sale  and  conveyance  of  that  real  estate  to  Charles  D. 
Nash.    The  defendants  deraign  title  through  him. 

The  court  below  dismissed  the  bill,  whereupon  the  complain- 
ants appealed  here.  The  remaining  facts  are  stated  in  the  opinion 
of  the  court. 

Matthew  H,  Carpenter  and  Newton  S,  Murphey  for  the  appel- 
lants. 

Ephraim  Mariner  and  John  W.  Cary  contra, 

^  The  opinion  of  Coleman,  J.,  discussing  these  cases,  has  been  omitted. 
—Ed. 
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Bradley,  J.  In  September,  1855,  ^he  La  Crosse  &  Milwaukee 
Railroad  Co.,  not  being  indebted  at  that  time,  so  far  as  ap- 
pears, in  any  considerable  amount,  sold  certain  lands  in  the 
city  of  Milwaukee  not  then  wanted  for  railroad  purposes  to 
Charles  D.  Nash  for  the  sum  of  $25,000.  The  officers  of  the 
company  who  took  a  leading  part  in  negotiating  the  sale  are 
charged  to  have  been  interested  in  the  purchase,  and  to  have  fur- 
nished Nash  the  means  for  effecting  it.  At  all  events,  shortly 
after  it  was  made,  Nash  conveyed  the  property,  for  the  original 
consideration,  to  Moses  Kneeland,  one  of  the  officers  referred  to, 
and  Kneeland,  retaining  one  third  part,  subsequently  conveyed 
the  other  two-third  parts  to  Ludington  and  Kilboum,  they  all 
being  directors  of  the  company  and  members  of  the  executive 
committee.  The  company  itself  never  questioned  the  fairness  of 
this  transaction;  on  the  contrary,  the  sale  was  subsequently  (in 
March,  1858)  expressly  confirmed  by  the  board  of  directors,  and 
a  further  quitclaim  deed  executed  by  the  company  in  confirmation 
thereof.  In  September  and  November,  1858,  the  appellants  recov- 
ered two  judgments  against  the  company  for  indebtedness  on 
contract,  arising  after  the  sale  of  the  lands,  and  issued  executions 
thereon,  under  which  levies  were  made  on  said  lands  as  lands  of 
the  company.  In  January,  i860,  the  appellants,,  having  sued  on 
these  judgments  in  the  United  States  Court,  recovered  a  second 
judgment  for  upward  of  $40,000,  issued  execution  thereon,  and 
made  another  levy  on  the  lands.  Being  unwilling  to  attempt  a 
sale  under  their  said  execution  in  consequence  of  the  deeds  for 
the  lands  being  recorded,  the  appellants,  in  June,  i860,  filed  the 
bill  in  this  case  against  Kneeland,  Kilboum,  Ludington,  and  the 
railroad  company,  setting  forth  their  said  judgments,  executions, 
and  levies,  stating  the  fact  of  the  said  sale  to  Nash  and  his  con- 
veyance to  Kneeland  and  the  latter's  conveyance  to  the  other 
parties ;  alleging  that  the  transaction  was  a  fraud  against  the  cor- 
poration and  its  creditors,  and  complaining  that  the  said  convey- 
ances of  the  lands  were  a  cloud  upon  their  right  to  sell  the  lands 
under  execution  and  an  impediment  in  the  way  of  the  execution 
of  their  writ  of  Heri  facias,  and  prayed  that  the  lands  might  be 
decreed  subject  to  the  lien  of  their  judgment;  that  they  might  be 
decreed  to  be  authorized  to  sell  the  same  or  so  much  as  might 
be  necessary  for  the  purpose  of  satisfying  their  judgment;  and 
that  Kneeland,  Kilbourn,  and  Ludington  might  join  in  the  con- 
veyance and  might  be  restrained  from  claiming  the  land ;  and  that 
the  conveyances  to  them  might  be  declared  null  and  void.  The 
bill,  among  other  things,  averred  that  theTands  were  sold  to  Nash 
for  much  less  than  their  real  value,  but  it  contained  no  allegation 
that  the  company  was  insolvent  or  that  it  had  not  other  assets 
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available  under  an  execution,  nor  was  any  offer  made  to  repay  the 
consideration  which  the  purchaser  had  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  answers,  denying  that 
the  lands  were  worth  more  than  $25,000  at  the  time  of  the  sale, 
averring  that  the  sale  was  made  in  good  faith  and  with  the^oni- 
pany's  concurrence,  and  setting  forth  In  detail  many  circumstances 
tending  to  show  that  the  title  was  involved  and  embarrassed ;  that 
they  required  large  outlays  of  money  to  render  them  available; 
that  the  company  had  offered  them  for  sale  in  the  market,  and 
was  unable  to  get  from  any  other  person  the  price  paid  for  thex;n 
by  Nash ;  that  although  Nash  was  requested  to  purchase  the  lands 
by  Kneeland,  and  was  aided  by  him  in  paying  therefor,  yet  Nash 
had  the  option  to  keep  them,  but  after  making  the  purchase  and 
inquiring  into  the  title  and  situation  of  the  lands  he  asked  to  be 
relieved  from  the  purchase,  and  that  thereupon  Kneeland,  Kil- 
boum,  and  Ludington  took  them  off  of  his  hands. 

The  parties  w^t  into  proofs,  and  it  appears  that  the  company 
had  for  months  prior  to  the  sale  been  endeavoring  to  dispose  of 
the  lands,  and  could  get  no  purchaser  at  the  price  offered  by 
Nash ;  and  the  leading  statements  of  the  answer  as  to  the  title  and 
situation  of  the  lands  were  verified.  It  also  appeared  that  the 
railroad  company  never  objected  to  the  sale,  but  that  it  was  ex- 
pressly confirmed  in  March,  1858,  by  a  resolution  of  the  board  of 
directors,  as  before  noticed; 

Various  transactions  subsequently  took  place,  by  which  other 
parties  became  interested  in  the  lands  and  in  the  affairs  and  prop- 
erty of  the  railroad  company,  which  are  fully  developed  in  the 
supplemental  proceedings  and  proofs,  but  it  is  unnecessary  to 
notice  them  further.  The  foregoing  statement  exhibits  the  leading 
features  of  the  case  as  presented  for  our  consideration. 

The  main  question  is  whether  the  sale  to  Nash,  made  before 
the  railroad  company  became  indebted  to  ihe  appellants,  and 
when  for  all  that  appears  it  was  perfectly  solvent,  even  though 
made  for  the  use  and  benefit  of  the  officers  referred  to,  can  be 
set  aside  at  the  instance  of  the  complainants  for  the  purpose  of 
subjecting  the  landsta^ale  under  their  execution.  And  this 
question,  we  think,  must  be  answered  ia  the  negative. 

It  is  a  well-settled  rule  of  law^lHat  if  an  individual,  being  sol- 
vent at  the  time,  without  any  actual  intent  to  defraud  creditors, 
disposes  of  property  for  an  inadequate  consideration,  or  even 
makes  a  voluntary  conveyance  of  it,  subsequent  creditors  cannot 
question  the  transaction.  They  are  not  injured.  They  gave 
credit  to  the  debtor  in  the  status  which  he  had  after  the  voluntary 
conveyance  was  made. 

The  authorities  on  this  subject  are  fully  collected  in  the  notes 


l68o  GRAHAM  V.  RAILROAD  CO.  [CHAP.  XI. 

to  Sexton  v.  Wheaton,  i  Am.  L.  Cas.  i,  and  in  the  opinion  of 
Marshall,  Ch.  J.,  in  that  case ;  and  the  general  doctrine  is  affirmed 
in  Mattingly  v.  Nye,  8  Wall.  370. 

It  is  true  that  if  a  debtor  disposes  of  his  property  with  intent  to 
defraud  those  to  whom  he  expects  to  become  immediately  or  soon 
indebted,  this  may  be  a  fraud  against  them,  which  they  may  have 
a  right  to  unravel.  But  that  is  a  special  case,  to  which  the  present 
bears  no  resemblance.  It  is  not  pretended  that  the  railroad  com- 
pany disposed  of  the  property  in  question  for  the  purpose  of 
defrauding  creditors,  much  less  for  the  purpose  of  defrauding 
those  who  afterward  in  due  course  of  business  might  become  its 
creditors. 

But  it  is  contended  that  this  is  a  case  in  which  the  debtor  cor- 
poration was  defrauded  of  its  property,  and  that  as  the  com[>any 
had  a  right  of  proceeding  for  its  recovery,  any  of  its  judgment 
and  execution  creditors  have  an  equal  right ;  that  it  is  a  property 
right,  and  one  that  inures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such  when  the  fraudulent 
procurement  of  the  debtor's  property  occurred — ^and  cases  to  that 
effect  have  been  cited — the  question  still  remains  whether  the 
^debtor,  being  unwilling  to  disturb  the  transaction,  subsequent 
Creditors  have  such  an  interest  that  they  can  reach  the  property 
^or  the  satisfaction  of  their  debts.  We  doubt  whether  any  case 
going  as  far  as  this  can  be  found.  No  such  case  has  been  cited 
in  the  argument.  Dicta  of  judges  to  that  effect  may  undoubtedly 
be  produced,  but  they  are  not  supported  by  the  facts  of  the  cases 
under  consideration. 

It  seems  clear  that  subsequent  creditors  have  no  better  rig^ht 
than  subsequent  purchasers  to  question  a  previous  transaction  in 
^  which  the  debtor's  property  was  obtained  from  him  by  fraud, 
which  he  has  acquiesced  in,  and  which  he  has  manifested  no 
desire  to  disturb.  Yet  in  such  a  case  subsequent  purchasers  have 
no  such  right.^ 

The  principle  that  subsequent  creditors  cannot  question  a  volun- 
tary or  fraudulent  disposition  of  property  by  their  debtor,  not 
intended  as.  a  fraud  against  them,  is  especially  applicable  in  cases 
of  constructive  fraud  like  that  charged  in  the  present  bill.  Sup- 
pose it  be  true  that  the  purchase  of  the  lands  in  question  by  or 
for  the  benefit  of  officers  of  the  company  actively  concerned 
in  the  transaction  could  be  set  aside  at  the  instance  of  the  com- 
pany as  a  constructive  fraud,  yet  if  there  was  no  actual  fraud,  if 
the  company  received  full  consideration  for  the  property  sold,  how 
can  it  be  said  that  subsequent  creditors  of  the  companyare  injured  ? 

'  A  portion  of  the  opinion  containing  a  citation  and  discussion  of  cases 
has  been  omitted. — Ed. 
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In  the  present  case  we  are  satisfied  from  the  evidence  that  the 
property  was  sold  for  its  fair  value  at  the  time,  and  that  no  actual 
loss  accrued  to  the  railroad  company's  estate. 

It  would  be  unjust  and  a  great  hardship,  therefore,  on  the  mere 
ground  of  the  constructive  fraud,  to  allow  creditors  who  had  no 
interest  at  the  time  to  seize  and  dispose  of  the  property  sold. 

It  is  contended,  however,  by  the  appellant  that  a  corporation 
debtor  does  not  stand  on  the  same  footing  as  an  individual  debtor ; 
that,  while  the  latter  has  supreme  dominion  over  his  own  property, 
a  corporation  is  a  mere  trustee,  holding  its  property  for  the  benefit 
of  its  stockholders  and  creditors ;  and  that  if  it  fails  to  pursue  its 
rights  against  third  persons,  whether  arising  out  of  fraud  or 
otherwise,  it  is  a  breach  of  trust,  and  creditors  may  come  into 
equity  to  compel  an  enforcement  of  the  corporate  duty.  This,  as 
we  understand,  is  the  substance  of  the  position  taken. 

We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions 
which  we  derive  from  the  English  law  with  regard  to  the  nature 
of  corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  affairs 
are  necessarily  managed  by  officers  and  agents,  it  is  true;  but  in 
law  it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to 
hold  property  (if  not  contrary  to  its  charter)  as  absolutely  as  an 
individual  can  hold  it.  Its  estate  is  the  same,  its  interest  is  the 
same,  its  possession  is  the  same.  Its  stockholders  may  call  the 
officers  to  account,  and  may  prevent  any  malversation  of  funds  or 
fraudulent  disposal  of  property  on  their  part.  But  that  is  done  in 
the  exercise  of  their  corporate  rights,  not  adverse  to  the  corporate 
interests,  but  coincident  with  them. 

When  a  corporation  becomes  insolvent  it  is  so  far  civilly  dead 
that  its  property  may  be  administered  as  a  trust  fund  for  the 
benefit  of  its  stockholders  and  creditors.  A  court  of  equity,  at 
the  instance  of  the  proper  parties,  will  then  make  those  funds 
trust  funds,  which,  in  other  circumstances,  are  as  much  the  abso- 
lute property  of  the  corporation  as  any  man's  property  is  his. 
We  see  no  reason  why  the  disposal  by  a  corporation  of  any  of  its 
property  should  be  questioned  by  subsequent  creditors  of  the 
corporation  any  more  than  a  like  disposal  by  an  individual  of  his 
property  should  be  so.    The  same  principles  of  law  apply  to  each. 

We  think  that  the  present  bill  cannot  be  maintained. 

Decree  affirmed. 
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VIRGIL  S.  POND  et  al  v.  FRAMINGHAM  &  LOWELL 

RAILROAD   CO.. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  January 

6,  1881. 

[Reported  in  130  Massachusetts  Reports  194.] 

M.  Williams  &  C.  A.  Williams  for  the  plaintiffs. 

R.  Olney  for  the  defendant. 

Morton,  J.  This  is  a  bill  in  equity,  the  substantial  allegations 
of  which  are  that  the  plaintiffs  are  creditors  of  the  defendant 
corporation;  that  the  corporation  is  insolvent;  that  all  its  prop- 
erty is  mortgaged  to  trustees  for  the  benefit  of  one  class  of  credit- 
ors ;  that  it  owes  large  amounts  to  other  creditors,  one  of  whom 
has  attached  all  its  property;  that  it  is  about  to  execute  a  lease 
to  said  attaching  creditor  for  the  term  of  nine  hundred  and 
ninety-nine  years  at  a  rental  which  will  not  pay  the  interest  upon 
its  indebtedness,  and  that  the  execution  of  said  lease  would  be 
injurious  to  the  interest  of  its  creditors  and  stockholders.  The 
prayer  is  for  an  injunction  to  restrain  the  defendant  from  further 
prosecuting  its  business  and  for  the  appointment  of  receivers. 

There  is  no  statute  giving  this  court  equity  jurisdiction  in  such 
a  case  as  this,  and  the  bill  does  not  state  a  case  within  the  general 
equity  powers  of  a  court  of  chancery.  As  is  stated  in  Treadwell  r. 
Salisbury  Manuf.  Co.,  7  Gray,  393,  **  It  is  too  well  settled  to  admit 
of  question  that  a  court  of  chancery  has  no  peculiar  jurisdiction 
over  corporations  to  restrain  them  in  the  exercise  of  their  powers 
or  control  their  action  or  prevent  them  from  violating  their  charter 
in  cases  where  there  is  no  fraud  or  breach  of  trust  alleged  as  the 
foundation  of  the  claim  for  equitable  relief." 

The  plaintiffs  cannot  maintain  this  bill,  unless  upon  the  ground 
t  that  any  creditor  can  maintain  a  bill  in  equity  against  an  individ- 
I  ual  debtor  upon  like  allegations.  But  there  is  no  allegation  of 
fraud  or  breach  of  trust,  or  any  other  ground  of  jurisdiction, 
which  brings  the  case  within  the  general  equity  powers  of  a  court 
of  chancery.  The  bill  is  an  attempt  by  a  creditor  to  restrain  his 
debtor  from  making  what  is  alleged  to  be  an  improvident  con- 
tract. The  rights  of  the  parties  are  governed  by  the  rules  of  the 
common  law.  The  plaintiffs  as  creditors  might  by  an  attachment 
have  obtained  security  which  would  take  precedence  of  the  con- 
templated lease ;  but  if  they  could  not,  the  court  has  no  power  to 
restrain  the  debtor  from  making  a  disposition  of  his  property 
which  is  permitted  by  the  common  law,  unless  fraud  or  a  breach 
of  trust  is  alleged  and  shown. 
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The  allegation  that  the  defendant  corporation  is  insolvent  does 
not  aid  the  plaintiffs.  In  the  absence  of  any  statute  giving  the 
power,  this  court  has  no  authority  to  act  as  a  court  of  insolvency 
for  the  liquidation  of  the  affairs  of  an  insolvent  railroad  corpora- 
tion. 

Decree  dismissing  the  bill  affirmed. 


HOLLINS  V.  BRIERFIELD  COAL  &  IRON  CO. 

In  the  Supreme  Court  of  the  United  States,  November  20, 

1893- 

[Reported  in  150  United  States  Reports  371.] 

The  facts  in  this  case  were  as  follows:  The  Brierfield  Coal  &  j^..*^ 

Iron  Co.  was  incorporated  under  the  laws  of  Alabama,  May  4,  J^^ 
1882.  On  September  i,  1882,  a  conveyance  was  made  by  the  ^jr^^ 
company  to  Preston  B.  Plumb,  as  trustee,  to  secure  an  issue  of 
$500,000  in  bonds.  On  July  25,  1887,  ^^^  trustee  Plumb  requested 
aTurtherconveyance  and  assurance,  pursuant  to  a  covenant  in 
the  deed  of  September,  1882,  which  further  conveyance  was  exe- 
cuted by  the  company  on  July  29,  1887.  On  August  i  he  de- 
manded the  surrender  of  all  the  company's  property  to  him  as 
trustee.  This  was  done,  and  he  placed  John  G.  Murray  in  charge 
to  control  and  manage  it.  On  August  3  he  filed  a  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Middle  District  of 
Alabama  against  the  company,  joining  as  defendants  certain 
stockholders,  bondholders,  and  creditors,  though  not  the  plaintiffs 
in  the  present  suit.  That  bill  set  out  the  organization  of  the  cor- 
poration, the  stockholders,  with  the  amounts  of  stock  subscribed 
and  the  amounts  paid  upon  such  stock,  and  alleged  that  the 
subscribers  were  liable  for  the  unp^aid^ubscriptions,  but  that  the 
assistance  of  the  court  was  necessary  for  the  assessment  of  such 
simis.  It  also  set  out  the  issue  of  the  bonds,  and  their  present 
owners  so  far  as  known,  a  default  in  the  payment  of  the  interest  due 
thereon,  the  property  and  indebtedness  of  the  company,  the  un- 
secured indebtedness  being  alleged  to  amount  to  about  $200,000. 
The  bill  further  averred  that  up  to  that  time  the  chief  industry 
of  the  company  had  been  the  manufacturing  of  cut  nails  from 
iron;  that  owing  to  overproduction  in  the  country  this  business 
had  become  unprofitable  to  the  company,  and  that  it  was  desired 
to  change  the  industry  from  the  manufacture  of  nails  to  the  pro-I 
duction  of  pig  iron,  and  that  it  had  purchased  property  with 
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a  view  to  carrying  on  that  industry ;  that  it  did  not  have  money 
enough  to  successfully  carry  it  on.  The  bill  also  alleged  that  the 
trustee  had  taken  possession,  as  authorized  by  the  deed  of  trust; 
that  he  could  not  carry  on  the  business  of  the  company  without 
obtaining  money  on  the  credit  of  the  property;  and  prayed  the 
direction  of  the  court  as  to  whether  he  should  be  permitted  to 
borrow  such  money  and  issue  certificates  of  indebtedness  therefor. 
It  asked  that  alT creditors  of  the  corporation  and  claimants  against 
the  estate  be  permitted  to  make  themselves  parties  and  have  their 
claims  adjudicated ;  that  a  full  administration  be  had  of  the  estate 
and,  if  need  be,  a  foreclosure  and  sale.  Subsequently,  Plumb  re- 
signed as  trustee  and  W.  L.  Chambers  was  substituted  in  his 
place.  Proceedings  were  had  in~th2it  case,  which  resulted,  on 
July  8,  1889,  in  a  decree  for  th^JoreclosUEi^  of  the  trust  deed 
and  a  sale  of  the  property.  Nearly  three  months  after  the  com- 
mencement of  the  Plumb  suit,  and  on  October  28,  1887,  these 
appellants,  as  plaintiffs,  filed  a  bill  in  the  same  court,  making  the 
coal  company  and  sundry  stock  and  bondholders,  together  with 
the  trustee  Plumb,  parties  defendant.  The  plaintiffs  were  tm- 
I  secured  creditors  of  the  company,  having  claims  contracted  in 
1886  and  1887,  four  or  five  years  after  the  issue  of  the  bonds  and 
execution  of  the  trust  deed,  who  sued  on  behalf  of  themselves 
and  all  other  creditors  of  the  coal  and  iron  company  who  were 
willing  to  come  in  and  contribute  to  the  expenses  of  the  suit. 
After  setting  forth  their  claims,  they  alleged  that  the  conveyance 
to  Plumb,  as  trustee,  was  absolutely  void;  that  a  large  amount 
was  still  due  on  the  stock ;  they  asked  to  have  a  receiver  appointed 
and  the  property  sold  in  satisfaction  of  their  claims;  and  that 
such  receiver  have  authority  to  collect  the  unpaid  stock  subscripn 
tions,to  be  also  applied  in  satisfaction  of  their  claims.  They  alleged 
the  pendency  of  the  suit  brought  by  Plumb  as  trustee,  but  did  not 
ask  to  intervene  therein.  After  the  decree  of  foreclosure  and  sale 
in  the  Plumb  case,  and  on  July  24,  1889,  a  final  decree  was  entered 
dismissing  this  bill.  From  such  decree  of  dismissal  plaintiffs 
appealed  to  this  court. 

Alexander  T.  London  for  appellants. 

Daniel  S.  Troy  filed  a  printed  argument  for  appellants. 

William  F,  Mattingly  for  the  Brierfield  Coal  &  Iron  Co.  and 
Thomas  J.  Peter,  appellees. 

.  Brewer,  J.  The  plaintiffs  were  simple  contract  creditors  of 
the  company ;  their  claims  had  not  been  reduced  to  judgment,  and 
they  ha4  no  express  Hen  by  mortgage,  trust  deed,  or  otherwise. 
It  is  the  settled  law  of  this  court  that  such  creditors  cannot  come 
into  a  couit  of  equity  to  obtain  the  seizure  of  the  property  of  their 
debtor  and  its  application  to  the  satisfaction  of  their  claims ;  and 
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this,  notwithstanding  a  statute  of  the  State  may  authorize  such 
a  proceeding  in  the  courts  of  the  State.  The  line  of  demarcation 
between  equitable  and  legal  remedies  in  the  Federal  courts  cannot 
be  obliterated  by  State  legislation.  Scott  v,  Neely,  140  U.  S.  106; 
Gates  V.  Allen,  149  U.  S.  451.  Nor  is  it  otherwise  in  case  the 
debtor  is  a  corporation  and  an  unpaid  stock  subscription  is  sought 
to  be  reached.  National  Tube  Works  Co.  v.  Ballou,  146  U.  S.  517 ; 
Swan  Land  &  Cattle  Co.  v,  Frank,  148  U.  S.  603,  612.  Nor  is 
this  rule  changed  by  the  fact  that  the  suit  is  brought  in  a  court 
in  which  at  the  time  is  pending  another  suit  for  the  foreclosure 
of  a  mortgage  or  trust  deed  upon  the  property  of  the  debtor. 
Doubtless  in  ^uch  foreclosure  suit  the  simple  contract  creditor 
can  intervene,  and  if  he  has  any  equities  in  respect  to  the  prop- 
erty, whether  prior  or  subsequent  to  those  of  the  plaintiff,  can 
secure  their  determination  and  protection;  and  here,  by  the  ex- 
press language  of  the  bill  filed  by  the  trustee,  all  claimants  and 
creditors  were  invited  to  present  their  claims  and  have  them  ad- 
judicated. These  plaintiffs  did  not  intervene,  though,  as  shown 
by  the  allegations  of  their  bill,  they  knew  of  the  existence  of  the 
foreclosure  suit ;  neither  did  they  apply  for  a  consolidation  of  the 
two  suits.  On  the  contrary,  the  whole  drift  and  scope  of  their 
suit  was  adverse  to  that  brought  by  the  trustee  and  in  antagonism 
to  the  rights  claimed  by  him.  They  obviously  intended  to  keep 
away  from  that  suit  and  maintain,  if  possible,  an  independent 
proceeding  to  have  the  property  of  the  debtor  applied  to  the  satis- 
faction of  their  claims.  But  this,  as  has  been  decided  in  the  cases 
cited,  cannot  be  done.  The  excuse  suggested,  that  the  rule  which 
forbids  m  a  suit  to  foreclose  a  mortgage  the  litigation  of  a  title 
adverse  to  that  of  the  mortgagor  prevented  them  from  intervening, 
is  not  sound.  Their  rights,  like  those  of  the  trustee  and  the  bond- 
holders, were  derived  from  the  corporation  defendant.  Each 
claimed  under  it,  and  the  validity  and  amount  of  such  claims  were 
matters  properly  and  ordinarily  considered  and  determined  in  a 
foreclosure  suit.  It  is  true  the  corporation  might  admit  the  valid- 
ity of  any  or  all  of  the  claims,  and  then  the  validity  could  only  be 
a  subject  of  inquiry  as  between  the  claimants  for  the  purpose  of 
determining  the  matter  of  priority,  but  to  that  extent,,  at  least, 
both  validity  and  amount  are  always  open  to  coi\test  and  deter- 
mination. 

It  is  urged,  however,  that  this  court  has  sustained  the  validity 
of  proceedings  and  decrees  in  suits  of  this  nature,  in  which  it 
appeared  that  the  plaintiffs  had  not  exhausted  their  remedies  at 
law,  and  the  cases  of  Sage  v,  Memphis  &  Little  Rock  Railroad, 
125  U.  S.  361,  and  Mellen  v.  Moline  Iron  Works,  131  U.  S.  352, 
are  cited  as  illustrations.    But  passing  by  other  matters  disclosed 
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by  the  facts  of  those  cases,  it  will  be  noticed  that  in  neither  of 
them  was  the  objection  made  at  the  outset  and  when  action  on  the 
part  of  the  court  was  invoked.  Defenses  existing  in  equity  suits 
may  be  waived,  just  as  they  may  in  law  actions,  and  when  waived 
the  cases  stand  as  though  the  objection  never  existed.  Given  a 
suit  in  which  there  is  jurisdiction  of  the  parties,  in  a  matter 
within  the  general  scope  of  the  jurisdiction  of  courts  of  equity, 
and  a  decree  rendered  will  be  binding,  although  it  may  be  apparent 
that  defenses  existed  which,  if  presented,  would  have  resulted  in 
a  decree  of  dismissal.  Take  the  present  case  as  an  illustration : 
Suppose  the  corporation  and  other  defendants  had  made  no  de- 
fense, and,  without  expressly  consenting,  had  made  no  objection 
to  the  appointment  of  a  receiver  and  the  subsequent  distribution 
of  the  assets  of  the  corporation  among  its  creditors ;  it  cannot  be 
doubted  that  a  final  decree,  providing  for  a  settlement  of  the  af- 
fairs of  the  corporation  and  a  distribution  among  creditors,  could 
not  have  been  challenged  on  the  ground  of  a  want  of  jurisdiction 
in  the  court,  and  that  notwithstanding  it  appeared  upon  the  face 
of  the  bill  that  the  plaintiffs  were  simple  contract  creditors ;  be- 
cause the  administration  of  the  assets  of  an  insolvent  corporation 
is  within  the  functions  of  a  court  of  equity,  and  the  parties  being 
before  the  court,  it  has  power  to  proceed  with  such  administration. 
If  there  was  a  defense  existing  to  the  bills  as  framed,  an  objection 
to  the  right  of  these  plaintiffs  to  proceed  on  the  ground  that  their 
legal  remedies  had  not  been  exhausted,  it  was  a  defense  and  ob- 
jection which  must  be  made  in  limine,  and  does  not  of  itself  oust 
the  court  of  jurisdiction.  This  doctrine  has  been  recognized  not 
merely  in  the  cases  cited,  but  also  in  those  of  Reynes  v.  Dumont, 
130  U.  S.  354;  Kilboum  v.  Sunderland,  130  U.  S.  505 ;  Brown  v. 
Lake  Superior  Iron  Co.,  134  U,  S.  530.  None  of  these  cases 
questions  the  proposition  that  if  the  objection  is  seasonably  pre- 
sented it  will  be  effective. 

But  it  is  earnestly  insisted  that  it  has  been  held  by  this  court,  in 
\Case  V.  Beaur^fard,  loi  U.  S,  688,  that  whenever  a  creditor  has 
*a  trust  in  his  favor,  or  a  lien  upon  property  for  a  debt  due  him,  he 
may  go  into  equity  without  exhausting  his  legal  remedies ;  that  it 
has  also  frequently  been  affirmed  that  the  capital  stock  and  assets 
of  a  corporation  constitute  a  trust  fund  for  the  benefit  of  ite 
1  creditors,  which  neither  the  officersTioFltockholders  can  divert 
or  waste,  and  several  cases  are  cited,  among  them  that  of  Sanger 
V.  Upton,  91  U.  S.  56,  in  which  perhaps  the  proposition  is  asserted 
in  the  most  emphatic  and  direct  language,  and  Terry  v.  Anderson, 
95  U.  S.  628,  636,  in  which  Waite,  Ch.  J.,  made  these  observa- 
tions :  "  Ordinarily,  a  creditor  must  put  his  demand  into  judgment 
against  his  debtor  and  exhaust  his  remedies  at  law  before  he  can 
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proceed  in  equity  to  subject  choses  in  action  to  its  payment. 
To  this  rule,  however,  there  are  some  exceptions ;  and  we  are  not 
prepared  to  say  that  a  creditor  of  a  dissolved  corporation  may 
not,  under  certain  circumstances,  claim  to  be  exempted  from  its 
operation.  If  he  can,  however,  it  is  upon  the  ground  that  the 
assets  of  the  corporation  constitute  a  trust  fund  which  will  be 
administered  by  a  court  of  equity  in  the  absence  of  a  trustee,  the 
principle  being  that  equity  will  not  permit  a  trust  to  fail  for  want 
of  a  trustee." 

While  it  is  true  language  has  been  frequently  used  to  the  effect 
that  the  assets  of  a  corporation  are  a  trust  fund  held  by  a  cor-  <^::^ 
poration  for  the  benefit  of  creditors,  this  has  not  been  to  convey  ^^I^' 
the  idea  that  there  is  a  direct  and  express  trust  attached  to  the 
property.  As  said  in  2  Pomeroy's  Equity  Jurisprudence,  §  1046, 
they  "  are  not  in  any  true  and  complete  sense  trusts,  and  can  only 
be  called  so  by  way  of  analogy  or  metaphor." 

To  the  same  effect  are  decisions  of  this  court.  The  case  of 
Graham  v.  Railroad  Co.,  102  U.  S.  148,  was  an  action  by  a  sub- 
sequent creditor  to  subject  certain  property,  alleged  to  have  been 
wrongfully  conveyed  by  the  corporation  debtor,  to  the  satisfaction 
of  his  judgment.  And  the  very  proposition  here  presented  was 
then  considered,  and  in  respect  to  it  the  court,  by  Bradley,  J.,  said 
(p.  160)  :  "  It  is  contended,  however,  by  the  appellant  that  a  cor- 
poration debtor  does  not  stand  on  the  same  footing  as  an  individ- 
ual debtor;  that  while  the  latter  has  supreme  dominion  over  his 
own  property,  a  corporation  is  a  mere  trustee,  holding  its  property 
for  the  benefit  of  its  stockholders  and  creditors ;  and  that  if  it  fails 
to  pursue  its  rights  against  third  persons,  whether  arising  out  of 
fraud  or  otherwise,  it  is  a  breach  of  trust,  and  creditors  may  come 
into  equity  to  compel  an  enforcement  of  the  corporate  duty.  This, 
as  we  understand,  is  the  substance  of  the  position  taken. 

"  We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions 
which  we  derive  from  the  English  law  with  regard  to  the  narure 
of  corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  af- 
fairs are  necessarily  managed  by  officers  and  agents,  it  is  true; 
but  in  law  it  is  as  distinct  a  being  as  an  individual  is,  and  is 
entitled  to  hold  property  (if  not  contrary  to  its  charter)  as  abso- 
lutely as  an  individual  can  hold  it.  Its  estate  is  the  same,  its 
interest  is  the  same,  its  possession  is  the  same.  Its  stockholders 
may  call  the  officers  to  account,  and  may  prevent  any  malversa- 
tion of  funds  or  fraudulent  disposal  of  property  on  their  part. 
But  that  is  done  in  the  exercise  of  their  corporate  rights,  not  ad- 
verse to  the  corporate  interests,  but  coincident  with  them. 

**  When  a  corporation  becomes  insolvent  it  is  so  far  civilly  dead 
that  its  property  may  be  administered  as  a  trust  fund  for  the 
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benefit  of  its  stockholders  and  creditors.  A  court  of  equity,  at  the 
instance  of  the  proper  parties,  will  then  make  those  funds  trust 
funds,  which,  in  other  circumstances,  are  as  much  the  absolute 
property  of  the  corporation  as  any  man's  property  is  his." 

With  reference  to  the  suggestion  in  this  last  paragraph,  it  may 
be  observed  that  the  court  does  not  attempt  to  determine  who  are 
the  proper  parties  to  maintain  a  suit  for  the  administration  of  the 
assets  of  an  insolvent  corporation.  All  that  it  decides  is  that  when 
a  court  of  equity  does  take  into  its  possession  the  assets  of  an 
insolvent  corporation  it  will  administer  them  on  the  theory  that 
they  in  equity  belong  to  the  creditors  and  stockholders  rather 
than  to  the  corporation  itself.  In  other  words — ^and  that  is  the 
idea  which  underlies  all  these  expressions  in  reference  to  "  trust  " 
in  connection  with  the  property  of  a  corporation — ^the  corporation 
is  an  entity,  distinct  from  its  stockholders  as  from  its  creditors. 
Solvent,  it  holds  its  property  as  any  individual  holds  his,  free 
from  the  touch  of  a  creditor  who  has  acquired  no  lien ;  free  also 
from  the  touch  of  a  stockholder  who,  though  equitably  interested 
in,  has  no  legal  right  to  the  property.  Becoming  insolvent,  the 
equitable  interest  of  the  stockholders  in  the  property,  together 
with  their  conditional  liability  to  the  creditors,  places  the  propert)' 
in  a  condition  of  trust,  first  for  the  creditors  and  then  for  the 
stockholders.  Whatever  of  trust  there  is  arises  from  the  peculiar 
and  diverse  equitable  rights  of  the  stockholders  as  against  the 
corporation  in  its  property  and  their  conditional  liability  to  its 
creditors.  It  is  rather  a  trust  in  the  administration  of  the  assets 
after  possession  hv  a^rnurt  of  equity  than  a  trust  attaching  to  the 
property  as  such  for  the  direct  benefit  of  either  creditor  or  stock- 
.holder. 

Again,  in  the  case  of  the  Wabash,  St.  Louis  &  Pacific  Railway 
V,  Ham,  114  U.  S.  587,  it  appeared  that  four  railway  corporations 
owing  debts  were  consolidated  under  authority  of  law,  and  by  the 
terms  of  the  consolidation  agreement  the  new  corporation  was  to 
protect  the  debts  of  the  old.  Subsequently,  the  new  corporation 
executed  a  mortgage  on  all  its  property,  and  in  a  contest  between 
the  mortgagees  and  the  unsecured  creditors  of  one  of  the  constitu- 
ent companies  the  court  held  that  the  lien  of  the  mortgagees  was 
prior.  In  respect  to  this.  Gray,  J.  (p.  594),  thus  stated  the  law: 
"  It  was  contended  that  the  property  of  the  Toledo  &  Wabash 
Railway  Co.  was  a  trust  fund  for  all  its  creditors,  and  that  upon 
the  consolidation  the  Toledo,  Wabash  &  Western  Railway  Co. 
took  the  property  of  the  Toledo  &  Wabash  Railway  Co.  charged 
with  the  payment  of  all  its  debts.  The  property  of  a  corporation 
is  doubtless  a  trust  fund  for  the  payment  of  its  debts  in  the  sense 
that  when  the  corporation  is  lawfully  dissolved  and  all  its  business 
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wound  up,  or  when  it  is  insolvent,  all  its  creditors  are  entitled  in 
equity  to  have  their  debts  paid  out  of  the  corporate  property 
before  any  distribution  thereof  among  the  stockholders.  It  is  also 
true  in  the  case  of  a  corporation,  as  in  that  of  a  natural  person, 
that  any  conveyance  of  property  of  the  debtor  without  authority 
of  law  and  in  fraud  of  existing  creditors  is  void  as  against  them." 

The  case  of  Fogg  v.  Blair,  133  U.  S.  534,  541,  presented  a  simi- 
lar question,  and  this  court,  by  Field,  J.,  observed :  "  We  do  not 
question  the  general  doctrine  invoked  by  the  appellant  that  the 
property  of  a  railroad  company  is  a  trust  fund  for  the  payment  of 
its  debts,  but  do  not  perceive  any  place  for  its  application  here. 
That  doctrine  only  means  that  the  property  must  first  be  appro- 
priated to  the  payment  of  the  debts  of  the  company  before  any 
portion  of  it  can  be  distributed  to  the  stockholders;  it  does  not 
mean  that  the  property  is  so  affected  by  the  indebtedness  of  the 
company  that  it  cannot  be  sold,  transferred,  or  mortgaged  to  bona 
fide  purchasers  for  a  valuable  consideration,  except  subject  to  the 
liability  of  being  appropriated  to  pay  that  indebtedness.  Such 
a  doctrine  has  no  existence.'-*^ 

In  the  case  of  Hawkins  v,  Glenn,  131  U.  S.  319,  332,  which  was 
an  action  brought  by  the  trustee  of  a  corporation  against  certain 
of  its  stockholders  to  recover  unpaid  subscriptions,  and  in  which 
the  defense  of  the  Statute  of  Limitations  was  pleaded.  Fuller,  Ch. 
J.,  referred  to  this  matter  in  these  words :  "  Unpaid  subscriptions 
are  assets,  but  have  frequently  been  treated  by  courts  of  equity 
as  if  impressed  with  a  trust  sub^tnodo,  upon  the  view  that  the 
corporation  being  insolvent,  the  existence  of  creditors  subjects 
these  liabilities  to  the  rules  applicable  to  funds  to  be  accounted  for 
as  held  in  trust,  and  that,  therefore,  statutes  of  limitation  do  not 
commence  to  run  in  respect  to  them  until  the  retention  of  the 
money  has  become  adverse  by  a  refusal  to  pay  upon  due  requisi- 
tion." 

These  cases  negative  the  idea  of  any  direct  trust  or  lien  attach-^ 
ing  to  the  property  of  a  corporation  in  favor  of  its  creditors,  and    ) 
at  the  same  time  are  entirely  consistent  with  those  cases  in  which  / 
the  assets  of  a  corporation  are  spoken  of  as  a  trust  fund,  using  the 
term  in  the  sense  that  we  have  said  it  was  used. 

The  same  idea  of  equitable  lien  and  trust  exists  to  some  extent 
in  the  case  of  partnership  property.  Whenever,  a  partnership 
becoming  insolvent,  a  court  of  equity  takes  possession  of  its 
property,  it  recognizes  the  fact  that  in  equity  the  partnership 
creditors  have  a  right  to  payment  out  of  those  funds  in  preference 
to  individual  creditors,  as  well  as  superior  to  any  claims  of  the 
partners  themselves.  And  the  partnership  property  is,  therefore, 
sometimes  said,  not  inaptly,  to  be  held  in  trust  for  the  partnership 
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creditors,  or  that  they  have  an  equitable  lien  on  such  property. 
Yet  all  that  is  meant  by  such  expressions  is  the  existence  of  an 
equitable  right  which  will  be  enforced  whenever  a  court  of  equity, 
|at  the  instance  of  a  proper  party  and  in  a  proper  proceeding,  has 
taken  possession  of  the  assets.  It  is  never  understood  that  there 
is  a  specific  lien  or  a  direct  trust. 

A  party  may  deal  with  a  corporation  in  respect  to  its  property 
in  the  same  manner  as  with  an  individual  owner,  and  with  no 
greater  danger  of  being  held  to  have  received  into  his  possession 
property  burdened  with  a  trust  or  lien.  The  officers  of  a  corpora- 
tion act  in  a  fiduciary  capacity  in  respect  to  its  property  in  their 
hands,  and  may  be  called  to  account  for  fraud  or  sometimes  even 
mere  mismanagement  in  respect  thereto ;  but  asjjetwcen  iiself 
and  its  creditors  the  corporation  is  simply  a  debtor,  and  does  not 
.  hpld  its  property  in  trust  or  subject  to  a  lien  in  their  favor  in  any 
r other  sense  than  xioes'an  individual  debtor.  This  is  certainly  the 
general  rule,  and  if  there  be  any  exceptions  thereto,  they  are  not 
presented  by  any  of  the  facts  in  this  case.  Neither  the  insolvency 
of  the  corporation,  nor  the  execution  of  an  illegal  trust  deed,  nor 
the  failure  to  collect  in  full  all  stock  subscriptions,  nor  all  together, 
gave  to  these  simple  contract  creditors  any  lien  upon  the  property 
of  the  corporation  nor  charged  any  direct  trust  thereon. 

With  respect  to  the  propriety  of  the  decree  of  dismissal  in  this 
suit  after  the  entry  of  the  decree  of  foreclosure  in  the  trustee 
suit,  the  case  of  Stout  v.  Lye,  103  U.  S.  66,  is  conclusive.  Indeed, 
that  case  is  conclusive  of  every  question  in  this,  except  such  as 
arise  from  the  fact  that  the  debtor  is  a  corporation  rather  than 
an  individual.  It  appeared  that,  pending  a  foreclosure  suit,  J.  W. 
and  J.  O.  Stout  obtained  a  judgment  against  the  mortgagor  on  an 
unsecured  claim.  They  thereupon  instituted  a  suit,  making  both 
mortgagee  and  mortgagor  parties  defendant,  to  set  aside  the  mort- 
gage as  illegal ;  or,  if  not  illegal,  to  have  its  amount  reduced  by 
certain  payments  of  usurious  interest.  While  this  suit  was  pend- 
ing the  foreclosure  suit  passed  into  decree,  the  Stouts  having 
never  been  made  parties  or  entered  an  appearance  in  that  suit 
Thereupon  their  suit  was  dismissed,  and  such  dismissal  was  held 
by  this  court  proper  on  the  ground  that  the  Stouts,  being  simple 
contract  creditors  at  the  time  the  foreclosure  suit  was  commenced, 
were  not  only  unnecessary  but  improper  parties :  "  If  they  had 
been  made  parties  when  the  suit  was  begun,  they  could  have  done 
nothing  by  way  of  defense  to  the  action  until  they  had  acquired 
some  specific  interest  in  the  mortgaged  property.  As  creditors 
at  large  they  were  powerless  in  respect  to  the  foreclosure  proceed- 
ings, but  when  they  obtained  their  judgment,  not  before,  they 
were  in  a  position  to  contest  in  all  legitimate  ways  the  validity  and 
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extent  of  the  superior  lien  which  the  bank  asserted  on  the  property, 
in  which  by  the  judgment  they  had  acquired  a  specific  interest/* 
And  on  the  further  ground  that  the  mortgagor  represented  in  the 
foreclosure  suit  not  merely  himself,  but  all  parties  who,  like  the 
Stouts,  acquired  any  interest  in  the  property  since  the  commence- 
ment of  that  suit. 

So  here  these  plaintiffs  were  simple  contract  creditors  when  the 
trustee's  suit  was  commenced.  That  suit  passed  to  decree  of  fore-1 
closure,  and  up  to  that  time  these  plaintiffs  had  acquired  no  spe-^ 
cific  lien  upon  the  property.  They  entered  no  appearance  in  that 
suit;  did  not  intervene  or  claim  any  rights  in  the  property,  and 
they  were  represented  in  that  suit  by  the  corporation,  the  party 
under  whom  both  they  and  the  trustee  claimed.  A  decree  of 
dismiss^Lyaj,  therefore,  proper.  It  appears  in  the  record  as  a 
decree  upon  the  merits.  It  should  have  been  for  want  of  jurisdic- 
tion, and  to  that  extent  the  decree  as  entered  will  be  modified. 
The  appellants  will  be  charged  with  all  the  costs  in  the  case. 

Dismissed  for  want  of  jurisdiction. 

Brown  and  Jackson,  JJ.,  dissented. 


SANFORD  FORK  &  TOOL  CO.  v.  HOWE,  BROWN  &  CO., 

Limited. 

In  the  Supreme  Court  of  the  United  States,  March  28,  1895. 

[Reported  in  157  United  States  Reports  312.] 

George  A.  Knight  (with  whom  was  John  A.  Butler  on  the 
brief)  for  appellants. 

Sydney  B.  Davis  (with  whom  were  Cyrus  F.  McNutt,  /.  G. 
McNutt,  F.  A.  McNutt,  S,  M.  Reynolds,  and  George  M.  Davis  on 
the  brief)  for  appellees. 

Brewer,  J.^  In  the  absence  of  any  testimony,  and  in  the 
manner  in  which  this  case  was  submitted  for  decision,  it  must  be 
assumed  that  the  matters  alleged  in  the  bill  and  not  denied  in  the 
answer  and  the  new  matters  set  forth  in  the  answer  are  true. 
And  the  question  which  arises  is  whether,  upon  these  admitted 
facts,  the  decree  in  favor  of  the  plaintiffs  can  be  sustained. 

The  manufacturing  business  in  which  the  corporation  was  en- 
gaged was  a  new  enterprise.  It  had  been  carried  on  for  only 
about  eighteen  months.  In  that  business  had  been  invested  nearly 
$300,000,  and  the  property  possessed  by  the  corporation  was  at  its 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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cost  price  equal  to  the  entire  indebtedness.    It  thus  appears  that 

.''  there  had  been  no  waste,  mismanagement,  or  loss.    Not  a  dollar 

, . ' '  -v    "^       of  ^^^  indebtedness  was  held  by  any  director  or  stockholder,  but 

f  *    .1  *^  I  w-^  "     the  personal  credit  of  the  six  directors  and  stockholders  had  been 

'^'^  J  *^.r  '^     loaned  to  the  company  to  the  extent  of  $69,000.    The  corporation 

^  (Jf  was  still  a  going  concern.    There  was  no  purpose  of  abandoning 

the  business.     The  endorsers  believed  that  if  the  corporation 

could  be  tided  over  its  temporary  embarrassment  it  could  be  made 

^  *    '  successful.     The  stockholders  authorized  the  mortgage.    It  was 

.  ^  V  ^   '''       given  only  upon  part  of  the  property,  and  that  part  already  en- 

^,  \  cumbered  by  a  fifty  thousand  dollar  trust  deed.    The  value  of  this 

'  (      '« ^'        property  was,  according  to  the  subsequent  appraisement,  much 

\ .' "   ' '  below  the  sums  secured  by  the  trust  deed  and  the  mortgage.    In 

'   '  addition  the  corporation  had  nearly  $90,000  of  unencumbered 

property  to  apply  in  satisfaction  of  the  claims  of  its  creditors. 
\  The  mortgage  was  not  given  simply  as  security  for  a  past  indebt- 
edness, but  to  induce  the  indorsers  to  obtain  for  the  corporation  a 
renewal  or  extension  of  its  obligations  and  to  make  further  en- 
^dorsements.     In  reliance  upon  this  mortgage  the  endorsers  se- 
cured renewals  or  extensions,  or  themselves  took  up  the  notes 
'  they  had  endorsed,  and  at  the  same  time  lent  the  credit  of  their 
i  names  to  new  paper  of  the  company.     Thus  they  prevented  a 
suspension  of  the  business  and  enabled  the  corporation  to  con- 
unue  its  operations,  and  did  so  believing  that  by  such  continu- 
ance the  corporation  would  be  enabled  to  work  itself  out  of  its 
temporary  difficulties.     All  this  was  done  in  the  utmost  good 
faith. 
/^    Under  these  circumstances,  should  the  transaction    be    con- 
V  demned  and  the  mortgage  held  void  as  against  creditors?    This 
question,  we  think,  must  be  answered  in  the  negative.    It  is  said 
that  the  directors  of  a  corporation  stand  in  a  fiduciary  relation  to 
both  the  stockholders  and  the  creditors.     Whatever  may  be  the 
.  t  '•'^. .  '  '  extent  of  the'Tiduciary  obligations  of  directors    to  stockholders, 
/J-""  there  can  be  no  pretense  in  this  case  of  a  breach  thereof.    The 

mortgage  was  expressly  authorized  by  the  stockholders,  and  they 
cannot  claim  that  the  directors  in  executing  the  instrument,  which 
they  had  themselves  authorized,  were  guilty  of  any  breach  of 
duty  to  them.    It  is  often  said  that  the  directors  may  not  take  ad- 
vantage of  their  position  and  power  to  secure  personal  advantage 
^  to  themselves,  but  that  proposition  has  no  application  here,  for 
.  the  corporation  itself  directed  this  mortgage.     It  was  an  appli- 
cation by  the  debtor  of  its  property  to  secure  certain  of  its  credit- 
"^  '  ors,  and  not  the  act  of  the  agents  of  a  debtor  to  prote^rt  themselves. 
The  case  involves  no  breach  of  trust  on  the  part  of  the  agent  to- 
ward the  principal,  but  more  closely  resembles  the  case  of  an  in- 
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dividual  debtor  giving  preferences  to  certain  of  his  friends,  andj 
the  general  rule  is  that,  in  the  absence  of  statute,  a  debtor  hai 
such  JMs  disponendi  in  respect  to  his  property  that,  although  in- 
solvent and  contemplating  a  cessation  of  business  and  the  sur-\ 
render  of  his  property  to  his  creditors,  he  may  lawfully  prefer  cer- 
tain of  them,  even  though  thereby  others  receive  np_  payment. 

But,  passing  from  the  relations  of  directors  to  the  corpora- 
tion and  its  stockholders,  it  is  one  of  the  vexed  questions  of  the 
law  as  to  how  far  the  duty  of  a  corporation  and  its  directors  to^ 
creditors  interferes  with  the  otherwise  conceded  power  of  a  debtor 
to  prefer  certain  of  his  creditors.  Into  a  discussion  of  this  ques- 
tion in  its  length  and  breadth  we  deem  it  unnecessary  now  to  en- 
ter, for  the  facts  of  this  case  remove  many  of  the  embarrassments 
that  often  attend  such  questions.  This  is  not  like  the  case  of  Sut- 
ton Manufacturing  Co.  v.  Hutchinson,  63  Fed.  Rep.  496,  de- 
cided by  the  United  States  Court  of  Appeals  for  the  Seventh 
Circuit,  in  which  the  directors  of  a  corporation,  insolvent  and  in- 
tending to  discontinue  business,  gave  a  mortgage  to  secure  certain 
of  their  number  who  happened  to  be  creditors,  and  thus  attempted 
to  secure  a  preference  in  behalf  of  themselves.  Nor  is  it  the  case 
of  the  directors  of  a  corporation  in  fact  insolvent,  though  con- 
tinuing and  expecting  to  continue  in  business,  executing  a  mort- 
gage on  the  property  of  the  corporation  to  simply  secure  them- 
selves for  a  past  indebtedness ;  for  here  the  corporation,  although 
insolvent  within  the  rule  which  declares  that  insolvency  exists 
when  a  debtor  has  not  property  sufficient  to  pay  his  debts,  was 
still  a  going  concern  and  intending  to  continue  its  business,  and 
the  mortgage  was  'executed  not  simply  to  secure  directors  and 
stoc^ioldgrs  for  past  indebtedness,  but  to  induce  them  to  procure 
a  renewal  or  extension  of  j)aper  of  the  company  then  maturing  or 
about  to  mature,  and  also  to  obtain  further  advances  of  credit. 

Will  it  be  doubted  that  if  this  mortgage  had  been  given  directly 
to  the  holders  of  these  notes,  it  would  have  been  valid?  Are 
creditors  who  are  neither  stockholders  nor  directors,  but  strangers 
to  a  corporation,  disabled  from  taking  security  from  the  corpora- 
tion by  reason  of  the  fact  that  upon  the  paper  they  hold  there  is 
also  the  endorsement  of  certain  of  the  directors  or  stockholders  ? 
Must,  as  a  matter  of  law,  such  creditors  be  content  to  share  equally 
with  the  other  creditors  of  the  corporation,  because,  forsooth,  they 
have  also  the  guarantee  of  some  of  the  directors  or  stockholders, 
whose  guarantee  may  or  may  not  be  worth  an)rthing? 

But  even  that  is  not  this  case,  for  here  the  corporation  was  a 
going  concern  and  intending  to  continue  in  business,  and  the  mort- 
gage was  given  with  a  view  of  enabling  it  to  so  continue,  and  to 
prevent  creditors  whose  debts  were  maturing  from  invoking  the 
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aid  of  the  courts  to  put  a  stop  thereto.    Can  it  be  that,  if  at  any 

given  time  in  the  history  of  a  corporation  engaged  in  business, 

the  market  value  of  its  property  is  in  fact  less  than  the  amount  of 

its  indebtedness,  the  directors,  no  matter  what  they  believe  as  to 

such  value,  or  what  their  expectations  as  to  the  success  of  the 

business,  act  at  their  own  peril  in  taking  to  themselves  indemnity 

for  the  further  use  of  their  credit  in  behalf  of  the  corporation? 

Is  it  a  duty  resting  upon  them  to  immediately  stop  business  and 

close  up  the  affairs  of  the  corporation?    Surely,  a  doctrine  like 

that  would  stand  in  the  way  of  the  development  of  almost  any 

new  enterprise.    It  is  a  familiar  fact  that  in  the  early  days  of  any 

manufacturing  establishment,  and  before  its  business  has  become 

/  fully  developed,  the  value  of  the  plant  is  less  than  the  amount  of 

/  money  which  it  has  cost,  and  if  the  directors  cannot  indemnify 

/    themselves  for  the  continued  use  of  their  personal  credit  for  the 

I     benefit  of  the  corporation,  many  such  enterprises  must  stop  in 

I    their  very  beginning. 

It  is  worthy  of  note,  too,  that  these  directors  placed  the  encum- 
brance not  on  the  entire  property  of  the  corporation,  but  only  upon 
that  part  which  ordinarily  shows  the  greatest  difference  between 
value  and  cost,  to  wit,  the  building  and  the  machinery — property, 
too,  which  was  already  encumbered  for  a  large  sum,  leaving  free 
all  the  unencumbered  property  of  the  corporation  to  answer  to 
the  claims  of  creditors. 

Of  course,  an  underlying  fact,  expressly  stated  to  have  existed 
m  these  transactions,  is  good  faith.  Carrjring  on  business  after 
the  giving  of  an  indemnifying  mortgage,  with  a  knowledge  of 
insolvency,  with  the  expectation  of  soon  winding  up  the  affairs 
of  the  corporation, .  and  only  for  the  sake  of  giving  an  appear- 
ance of  good  faith,  leaves  the  transaction  precisely  as  though  the 
mortgage  was  executed  at  the  moment  of  distribution,  and  with 
the  view  of  a  personal  preference. 

Again,  not  only  was  the  corporation  a  going  concern,  not  only 
did  the  directors  expect  and  intend  that  it  should  continue,  and 
believe  that  its  continuance  would  bring  financial  success,  but,  as 
appears,  they  did  continue  the  business  for  two  months,  and  dur- 
ing that  time  paid  out  in  the  ordinary  management  of  its  affairs 
and  in  discharge  of  its  debts  over  $30,000,  without  appropriating 
a  single  dollar  to  the  payment  of  the  claims  for  the  endorsement 
of  which  they  had  taken  this  indemnity. 

We  are  of  opinion  that  these  facts  clearly  and  fully  distinguish 
this  case  from  many  which  have  been  cited,  in  which  the  action 
of  the  directors  of  a  corporation  in  securing  to  themselves  pref- 
erences in  the  hour  of  its  extremities  has  been  adjudged  void, 
and  that  it  is  going  too  far  to  hold  that  a  corporation  may  not 
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give  a  mortgage  to  its  directors  who  have  lent  their  credit  to  it, 
to  induce  a  continuance  of  the  loan  of  that  credit,  and  obtain  re- 
newals of  maturing  paper  at  a  time  when  the  corporation,  though 
not  in  fact  possessed  of  assets  equal  to  its  indebtedness,  is  a  going 
concern,  and  is  intending  and  expecting,  to  continue  in  business. 
We  are,  therefore,  of  opinion  that  the  Circuit  Court  erred,  and 
the  decree  will  be  reversed  and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 


JAMES  N.  CURRAN.  Plaintiff  in  Error,  v.  STATE  OF 

ARKANSAS  et  aL 

In  the  Supreme  Court  of  the  United  States,  December 

Term,  1853, 

[Reported  in  15  Howard  304.] 

This  case  was  brought  up  from  the  Supreme  Court  of  Arkan- 
sas, by  a  writ  of  error  issued  under  the  25th  section  of  the  Judi- 
ciary Act. 

Curtis,  J.,  deUvered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State  of 
Arkansas. 

The  plaintiff  in  error  filed  his  bill  in  equity  in  the  Circuit  Court 
of  that  State  for  the  county  of  Pulaski,  against  the  State  of  Arkan- 
sas, the  State  Bank  of  Arkansas,  and  the  financial  receiver  and 
the  attorney  of  the  bank;  and  the  defendants  having  demurred 
thereto,  the  Circuit  Court  overruled  the  demurrers,  and,  as  the  de- 
fendants elected  to  rest  thereon,  the  court  made  a  decree  in  favor 
of  the  compladnant.  The  defendants  appealed  to  the  Supreme 
Court,  where  the  demurrers  were  sustained,  and  the  bill  ordered 
to  be  dismissed.  This  decree  the  plaintiff  has  brought  here  for 
re-examination,  under  the  2Sth  section  of  the  Judiciary  Act. 

As  the  questions  to  be  determined  arise  on  a  demurrer  to  the 
bill,  the  substance  of  the  case,  therein  made  and  confessed  by 
the  demurrer,  must  be  stated  to  exhibit  the  grounds  on  which 
our  decision  rests. 

The  bill  shows  that  the  Bank  of  the  State  of  Arkansas  was 
incorporated  by  the  legislature  of  that  State  in  1836,  with  the 
usual  banking  powers  of  discount,  deposit,  and  circulation,  and 
that  the  State  in  fact  was,  and  was  designed  by  the  charter 
to  be,  its  sole  stockholder.  That  the  capital  stock  of  the  bank 
consisted  of  $1,146,000,  raised  by  the  sale  of  bonds  of  the  State, 
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together  with  certain  other  sums  paid  in  by  the  State  as  part  of 
the  capital  stock,  amounting  in  tlie  aggregate  to  the  sum  of 
$350,753,  being  in  the  whole  $1^96,753;  all  which  was  in  specie, 
or  specie  funds.  That  the  bank  was  required  by  its  charter 
to  have  on  band  at  all  times  sufficient  specie  to  pay  its  bills  on 
demand.  That  the  plaintiff,  being  the  owner  and  bearer  of  bills 
of  this  bank,  amounting  to  upward  of  $9000,  which  the  bank 
had  refused  to  pay,  instituted  suits  and  recovered  judgments 
thereon  at  law,  upon  which  executions,  running  against  the  goods, 
chattels,  and  lands  of  the  bank,  have  been  duly  returned  wholly 
unsatisfied.  The  general  scope  of  the  bill,  therefore,  is  to  obtain 
the  aid  of  a  court  of  equity  to  reach  such  assets  of  the  bank  as 
ought  to  be  appropriated  to  satisfy  this  judgment  debt  The 
parties  in  whose  hands  it  is  alleged  these  assets  are,  are  the  State 
of  Arkansas  and  two  other  defendants,  who  are  alleged  to  have 
charge  of  certain  effects  of  the  bank,  in  behalf  and  under  the 
authority  of  the  State. 

To  make  a  case  against  these  parties,  and  show  that  they  hold 
property  which  in  equity  belongs  to  its  creditors,  and  ought  to 
be  appropriated  to  pay  their  debts,  the  bill  states  that  the  bank 
having  gone  into  operation,  and  issued  bills  to  a  large  amount, 
which  were  then  in  circulation,  gave  public  notice,  on  the  7th  day 
of  November,  1839,  that  the  payment  of  specie  was  definitely  and 
finally  suspended;  and  thenceforward,  with  some  comparatively 
trifling  exceptions,  has  refused  to  redeem  any  of  its  bills. 

That  in  January,  1843,  the  bank  still  continuing  insolvent,  an 
act  was  passed  by  the  legislature  to  liquidate  and  settle  its  affairs. 
That  the  assets  of  the  bank  then  amounted  to  $1,832,120,  of  which 
the  sum  of  $1,000,000  was  good  and  collectible;  and  that  it  had 
then  on  hand  the  sum  of  $90,301  in  specie.  This  act  expressly 
continued  the  corporate  existence  of  the  bank;  its  affairs  were 
subjected  to  the  management  of  a  financial  receiver  and  an  at- 
torney, who  were  to  apply  the  moneys  collected  by  them  to  re- 
deem the  outstanding  circulation  of  the  bank;  but,  at  the  same 
time,  bonds  of  the  State,  held  by  the  bank,  for  money  borrowed 
by  the  State,  amounting  to  at  least  $200,000,  were  required  by 
this  act  to  be  given  up  and  cancelled,  and  their  amount  to  be 
credited  to  the  bank  against  a  part  of  the  capital  stock  put  in  by  the 
State.  The  bill  further  shows,  that  by  another  act  passed  at  the 
same  February  session,  in  1843,  the  officers  of  the  bank  were  re- 
quired to  transfer  to  the  State  the  sum  of  $15,000  in  specie,  which 
was  appropriated  by  the  act  to  pay  the  members  of  that  legis- 
lature. That  on  the  4th  day  of  January,  1845,  another  act  was 
passed,  authorizing  the  officers  of  the  bank  to  compromise  its 
debts  receivable,  and  take  specific  property  in  payment,  and  re- 
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quiring  those  officers  to  receive  in  payment  the  bonds  of  the 
State,  issued  to  raise  capital  stock  for  the  bank,  notwithstanding 
the  bills  of  the  bank  might  not  have  been  taken  up. 

That  on  the  loth  day  of  January,  1845,  another  act  was  passed, 
depriving  the  bank  of  all  its  specie  and  par  funds,  and  appropriat- 
ing the  specie,  first,  to  pay  the  members  of  that  legislature,  and 
declaring  that  certain  funds  which  had  been  placed  in  the  bank, 
and  made  by  the  charter  to  form  a  part  of  its  capital  stock,  should 
be  deemed  to  be  deposited  there  to  the  credit  of  the  State,  subject 
to  be  drawn  out  by  appropriations. 

That  by  another  act,  passed  on  the  23d  day  of  December,  1846, 
the  title  to  all  real  estate  and  property  of  every  kind,  purchased 
by  said  bank,  or  taken  in  payment  of  debts  due  to  it,  was  de- 
clared to  be  vested  in  the  State,  and  titles  to  property  received 
on  account  of  debts  due  to  the  bank  were  required  to  be  thereafter 
taken  in  the  name  of  the  State;  and  the  bill  avers  that  many  differ- 
ent parcels  of  land  specifically  mentioned  and  described,  have 
been  conveyed  to  the  State,  under  this  law,  by  debtors  of  the  bank, 
in  satisfaction  of  their  indebtedness. 

The  bill  further  states,  that,  by  another  act,  passed  on  the  9th 
day  of  January,  1849,  ^^^  officers  of  the  bank  were  required  to 
receive  in  payment  of  its  debts,  bonds  of  the  State,  issued  to 
raise  capital  for  the  Real  Estate  Bank  of  Arkansas,  and  other 
banking  corporations  theretofore  chartered  by  the  General  As- 
sembly, and  then  insolvent;  which  last-mentioned  bonds 
amounted  to  at  least  $2,000,000. 

The  bill  prays,  among  other  things,  for  satisfaction  of  the  plain- 
tiff's judgment  debt  out  of  the  assets  of  the  bank  thus  shown 
to  have  come  into  the  custody,  or  to  stand  in  the  name,  or  to 
have  gone  to  the  use  of  the  State  by  force  of  the  laws  above  men- 
tioned ;  and  the  jurisdiction  of  this  court,  under  this  writ  of  error, 
is  invoked,  upon  the  ground  that  these  laws,  or  some  of  them, 
impair  the  obligation  of  a  contract,  and  that  the  highest  court 
of  the  State  has  held  them  valid,  and  by  reason  of  such  decision, 
dismissed  the  complainant's  bill. 

It  follows  that  there  are  three  questions  for  our  consideration : 

1.  What  would  have  been  the  rights  of  the  complainant  un- 
der the  contracts  shown  by  his  bill,  if  uncontrolled  by  the  particu- 
lar laws  of  which  he  complains? 

2.  Do  those  laws,  or  either  of  them,  impair  the  obligation  of 
any  contract  with  the  complainant? 

3.  Does  it  appear,  by  the  record,  that  the  Supreme  Court  of 
Arkansas  held  these  laws  to  be  valid,  and  by  reason  thereof  made 
a  final  decree  against  the  complainant? 

The  first  of  these  questions  may  be  answered  without  much 
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'  difficulty.  The  plaintiff  is  a  creditor  of  an  insolvent  banking  cor- 
poration. The  assets  of  such  a  corporation  are  a  fund  for  the 
payment  of  its  debts.  If  they  are  held  by  the  corporation  itself, 
and  so  invested  as  to  be  subject  to  legal  process,  they  may  be 
levied  on  by  such  process.  If  they  have  been  distributed  among 
stockholders,  or  gone  into  the  hands  of  others  than  bona  fide  cred- 
itors or  purchasers,  leaving  debts  of  the  corporation  unpaid,  such 
holders  take  the  property  charged  with  the  trust  in  favor  of  credit- 
I  ors,  which  a  court  of  equity  will  enforce,  and  compel  the  applica- 
1  tion  of  the  property  to  the  satisfaction  of  their  debts. 

This  has  been  often  decided,  and  rests  upon  plain  principles. 
In  2  Story's  Eq.  Jur.,  sec.  1252,  it  is  said :  "  Perhaps,  to  this  same 
head  of  implied  trusts  upon  presumed  intention  (although  it 
might  equally  well  be  deemed  to  fall  under  the  head  of  implied 
trusts  by  operation  of  law),  we  may  refer  that  class  of  cases  where 
the  stock  and  other  property  of  private  corporations  is  deemed  a 
trust  fund  for  the  payment  of  the  debts  of  the  corporation,  so 
that  the  creditors  have  a  lien,  or  right  of  priority  of  payment  on 
it,  in  preference  to  any  of  the  stockholders  of  the  corporation. 
Thus,  for  example :  '  The  capital  stock  of  an  incorporated  bank  is 
deemed  a  trust  fund  for  all  the  debts  of  the  corporation;  and  no 
stockholder  can  entitle  himself  to  any  dividend  or  share  of  such 
capital  stock  until  all  the  debts  are  paid,  and  if  the  capital  stock 
should  be  divided,  leaving  any  debts  unpaid,  every  stockholder, 
receiving  his  share  of  the  capital  stock,  would,  in  equity,  be  held 
liable  pro  rata  to  contribute  to  the  discharge  of  such  debts  out 
of  the  fund  in  his  own  hand.' "  In  conformity  with  this  is  the 
doctrine  held  by  this  court  in  Mumma  v.  The  Potomac  Company, 
8  Peters,  281. 

The  cases  of  Wood  v.  Dummer,  3  Mason,  308 ;  Wright  z\  Pe- 
trie,  I  Smedes  &  Marsh.  319;  Nevitt  v.  Bank  of  Port  Gibson,  6 
id.  513 ;  Hightower  v.  Thornton  et  al.,  8  Georgia  R.  493 ;  Nathan 
V.  Whitlock,  3  Edwards,  C.  R.  215,  affirmed  by  the  chancellor 
(9  Paige,  152),  contain  elaborate  examinations  of  this  doctrine, 
and  it  has  been  affirmed  and  applied  in  many  other  cases. 

So  far,  therefore,  as  the  property  of  this  bank  has  become  vested 
in  the  State  or  gone  to  its  use,  it  is  so  vested  and  used,  charged 
with  a  trust  in  favor  of  this  complainant,  as  an  unpaid  creditor, 
unless  there  is  something  in  the  character  of  the  parties,  or  the 
consideration  upon  which,  or  the  operation  of  the  laws  by  force 
of  which,  it  has  been  transferred,  taking  the  case  out  of  the  prin- 
ciples above  laid  down. 

And,  first,  as  to  the  character  of  the  parties.  By  the  charter  of 
this  bank,  the  State  of  Arkansas  became  its  sole  stockholder. 
But  the  bank  was  a  distinct  trading  corporation,  having  a  com- 
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plete  separate  existence,  enabled  to  enter  into  valid  contracts 
binding  itself  alone,  and  having  a  specific  capital  stock,  provided, 
and  held  out  to  the  public  as  the  means  to  pay  its  debts.  The 
obligations  of  its  contracts,  the  funds  provided  for  their  perform- 
ance, and  the  equitable  rights  of  its  creditors  were  in  no  way 
affected  by  the  fact  that  a  sovereign  State  paid  in  its  capital,  and 
consequently  became  entitled  to  its  profit*.  When  paid  in  and 
vested  in  the  corporation,  the  capital  stock  became  chargeable 
at  once  with  the  trusts,  and  subject  to  the  uses  declared  and  fixed 
by  the  charter,  to  the  same  extent,  and  for  the  same  reasons,  as 
it  would  have  been  if  contributed  by  private  persons. 

That  a  State,  by  becoming  interested  with  others  in  a  banking 
corporation,  or  by  owning  all  the  capital  stock,  does  not  impart 
to  that  corporation  any  of  its  privileges  or  prerogatives,  that  it 
lays  down  its  sovereignty,  so  far  as  respects  the  transactions  of 
the  corporation,  and  exercises  no  power  or  privilege  in  respect  to 
those  transactions  not  derived  from  the  charter,  has  been  re- 
peatedly affirmed  by  this  court,  in  the  Bank  of  the  United  States 
V.  The  Planter's  Bank,  9  Wheat.  904 ;  Bank  of  Kentucky  v.  Wistar 
el  al.,  3  Pet.  431 ;  Briscoe  v.  The  Bank  of  Kentucky,  11  id,  324; 
Darrington  et  al,  v.  The  Bank  of  Alabama,  13  How.  12.  And  our 
opinion  is,  that  the  fact  that  the  capital  stock  of  this  corporation 
came  from  the  State  which  was  solely  interested  in  the  profits  of 
the  business,  does  not  affect  the  complainant's  right,  as  a  creditor, 
to  be  paid  out  of  its  property — ^a  right  which,  as  we  have  seen, 
follows  the  fund  into  the  hands  of  every  person,  s^v^^  hcnta.£Jr 
creditor  or  purchaser,  and  which  a  court  of  equity  is  bound  to 
enforce' by  its  decree  against  any  party  except  such  a  creditor  or 
purchaser  capable  by  law  of  being  brought  within  its  jurisdiction. 

That  the  State  of  Arkansas  is  capable  of  being  thus  sued  has 
been  decided,  after  a  careful  examination,  by  the  Supreme  Court 
of  that  State,  in  this  suit;  and  as  this  is  purely  a  question  of  local 
law,  depending  on  the  Constitution  and  statutes  of  the  State,  we 
follow  that  decision,  and  hold,  in  conformity  therewith,  that  by  its 
own  consent  the  State  has  become  liable  to  a  decree  in  favor  of 
the  complainant  in  this  suit,  if  the  complainant  has  valid  grounds 
entitling  him  to  the  relief  prayed. 

Whether  there  was  anything  in  the  consideration  or  circum- 
stances of  the  transfers  of  the  property  of  the  bank  to  the  State, 
or  to  its  use,  which  relieved  that  property  from  the  trust  in 
favor  of  creditors,  may  best  be  examined  under  the  next  ques- 
tion, which  is,  do  the  laws,  by  force  of  which  these  transfers 
were  made,  impair  the  obligation  of  any  contract  with  the  com- 
plainant ? 

This  question  can  be  answered  only  by  ascertaining  what  con- 
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tracts  existed,  and  what  obligations  were  attached  to  them,  and 
then  by  examining  the  actual  operation  of  those  laws  upon  those 
contracts  and  their  obligations. 

The  plaintiff  was  the  bearer  of  bills  of  the  bank,  by  each  oi 
which  the  bank  promised  to  pay  him,  on  demand,  a  certain  sum 
of  money.  Of  course  these  payments  were  to  be  made  out  of 
the  property  of  the  bank.  By  the  laws  of  the  State,  existing  when 
these  contracts  were  made,  their  bearer  had  the  right,  by  legal 
process,  to  compel  their  performance  by  the  levy  of  an  execution 
on  the  goods,  chattels,  lands,  and  tenements  of  the  bank,  by  gar- 
nisheeing  its  debtors,  and  by  resorting  to  a  court  of  equity  to 
reach  equitable  assets,  or  property  conveyed  to  others  than  credit- 
ors and  bona  Me  purchasers. 
Such  were  these  contracts  and  their  obligations;  and  it  would 
/  seem  to  require  no  argument  to  prove  that  a  law  authorizing 
;  and  requiring  such  a  corporation  to  distribute  its  property  among 
'  its  stockholders,  or  transfer  it  to  its  sole  stockholder,  leaving  its 
j  bills  unredeemed,  would  impair  the  obligation  of  the  contracts 
contained  in  those  bills.  The  cases  of  Bronson  v,  Kinzie  ei  al., 
I  How.  311,  and  McCracken  v.  Hay  ward,  2  id.  608,  which  will 
be  more  particularly  adverted  to  hereafter,  leave  no  doubt  on  that 
point.  Indeed  it  has  not  been  attempted  to  maintain  that  such 
a  law,  operating  on  the  property  of  a  mere  private  corporation, 
whose  charter  the  legislature  could  not  repeal,  would  be  valid. 
But  it  is  argued  that  this  is  a  different  case.  That  the  legislature 
has  power  to  destroy  this  corporation,  and  thereupon  its  contracts 
are  no  longer  in  existence  and  cannot  be  enforced  against  the 
property  of  the  corporation,  which,  upon  the  repeal  of  its  charter, 
reverts  to  the  grantors  of  its  lands  and  escheats,  so  far  as  it  is 
personalty,  to  the  State,  and  that,  if  it  be  in  the  power  of  the  State 
thus  to  destroy  the  remedies  of  creditors,  by  repealing  the  charter, 
their  rights  must  be  considered  to  be  entirely  subject  to  the  will 
of  the  State,  and  no  law  can  impair  the  obligation  of  their  con- 
tracts, because  subjection  to  any  law  which  may  be  passed  be- 
longs to  the  very  existence  of  such  contracts.  Or,  to  express  the 
same  ideas  in  different  words,  that  the  State  created  and  can  de- 
stroy the  corporation  and  all  its  contracts,  and,  as  it  can  thus  de- 
stroy them  by  repealing  the  charter,  it  can  modify,  obstruct,  and 
abridge  the  rights  of  creditors  and  the  obligations  of  their  con- 
tracts, without  repealing  the  charter. 

Neither  these  premises,  nor  the  conclusion  deduced  from  them, 
can  be  admitted. 

This  banking  corporation,  having  no  other  stockholder  than 
the  State,  it  is  not  doubted  that  the  State  might  repeal  its  charter; 
but  that  the  effect  of  such  a  repeal  would  be  entirely  to  destroy 
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the  executory  contracts  of  the  corporation,  and  to  withdraw  its 
property  from  the  just  claims  of  its  creditors,  cannot  be  admitted. 
If  such  were  the  effect  of  a  repeal  of  an  act  incorporating  a  bank 
containing  no  express  power  of  repeal,  it  might  be  difficult  to 
encounter  the  objection  that  the  repealing  law  was  invalid,  as 
conflicting  with  the  Constitution  of  the  United  States.  This  argu- 
ment was  pressed  on  this  court,  in  the  case  of  Mumma  v.  The 
Potomac  Company,  8  Pet.,  and  it  was  met  by  the  following  ex- 
plicit language: 

"We  are  of  opinion,  that  the  dissolution  of  the  corporation, 
under  the  acts  of  Virginia  and  Maryland,  cannot  in  any  just  sense 
be  considered,  within  the  clause  of  the  Constitution  of  the  United 
States  on  this  subject,  an  impairing  of  the  obligation  of  the  con- 
tracts of  the  company  by  those  States,  any  more  than  the  death 
of  a  private  person  can  be  said  to  impair  the  obligation  of  his 
contracts.  The  obligation  of  those  contracts  survives;  and  the 
creditors  may  enforce  their  claims  against  any  property  belonging 
to  the  corporation,  which  has  not  passed  into  the  hands  of  bona 
fide  purchasers,  but  is  still  held  in  trust  for  the  company,  or  for 
the  stockholders  thereof,  at  the  time  of  its  dissolution,  in  any 
mode  permitted  by  the  local  laws." 

Indeed,  if  it  be  once  admitted  that  the  property  of  an  insolvent 
trading  corporation,  while  under  the  management  of  its  officers, 
is  a  trust  fund  in  their  hands  for  the  benefit  of  creditors,  it  follows 
that  a  court  of  equity,  which  never  allows  a  trust  to  fail  for  want 
of  a  trustee,  would  see  to  the  execution  of  that  trust,  although 
by  the  dissolution  of  the  corporation  the  legal  title  to  its  property 
had  been  changed.  Mumma  v.  The  Potomac  Company,  8  Pet. 
281 ;  Wright  V.  Petrie,  i  S.  &  M.  Ch.  R.  319;  Nevitt  v.  The  Bank 
of  Port  Gibson,  6  S.  &  M.  513;  i  Ed.  Ch.  R.;  S.  C.  9  Paige; 
Read  v.  Frankfort  Bank,  23  Maine  R.  318.  And,  in  this  point 
of  view,  the  decision  of  this  court,  in  Lennox  et  al,  v,  Roberts,  2 
Wheat.  373,  is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons  to  whom,  at  the 
expiration  of  the  charter  of  the  Bank  of  the  United  States,  its 
effects  were  conveyed  by  deed,  in  trust  for  creditors  and  stock- 
holders. Among  these  effects  were  certain  promissory  notes  en- 
dorsed by  the  defendant,  which  the  bill  prayed  he  might  be  com- 
pelled to  pay.  The  complainants  had  not  the  legal  title  trans- 
ferred to  them  by  endorsement  upon  the  notes.  This  court  held 
that  the  suit  was  maintainable.  And  this  decision  necessarily 
involves  two  points.  First,  that  the  expiration  of  the  charter 
had  not  released  the  endorser.  Second,  that  a  court  of  equity 
would  lend  its  aid  to  trustees  for  creditors  of  the  bank,  to  enforce 
payment  of  the  notes.    We  do  not  think  that  the  omission  of  the 


1702  CURRAN  V,  STATE   Of  ARKANSAS  et  uL     [CHAP.  XI. 

bank  to  appoint  a  trustee  would  vary  the  substantial  rights  of 
creditors  in  a  court  of  equity. 

Whatever  technical  difficulties  exist  in  maintaining  an  action 
at  law  by  or  against  a  corporation  after  its  charter  has  been  re- 
pealed, in  the  apprehension  of  a  court  of  equity,  there  is  no 
difficulty  in  a  creditor  following  the  property  of  the  corporation 
into  the  hands  of  any  one  not  a  bona  fide  creditor  or  purchaser, 
and  asserting  his  lien  thereon,  and  obtaining  satisfaction  of  his 
just  debt  out  of  that  fund  specifically  set  apart  for  its  payment 
when  the  debt  was  contracted,  and  charged  with  a  trust  for  all 

(the  creditors  when  in  the  hands  of  the  corporation;  which  trust 
the  repeal  of  the  charter  does  not  destroy.  Chancellor  Kent,  in 
2  Com.  307,  n.,  says :  "  The  rule  of  the  common  law  has  in  fact 
become  obsolete.  It  has  never  been  applied  to  insolvent  or  dis- 
solved moneyed  corporations  in  England.  The  sound  doctrine 
now  is,  as  shown  by  statutes  and  judicial  decisions,  that  the 
capital  and  debts  of  banking  and  other  moneyed  corporations 
constitute  a  trust  fund  and  pledge  for  the  payment  of  creditors 
and  stockholders,  and  a  court  of  equity  will  lay  hold  of  the  fund, 
and  see  that  it  be  duly  collected  and  applied.  The  case  of  High- 
tower  V.  Thornton,  8  Georgia  R.  491,  and  other  cases  before  re- 
ferred to  in  this  opinion,  are  in  conformity  with  this  doctrine; 
And,  in  our  judgment,  a  law  distributing  the  property  of  an  in- 
/  solvent  trading  or  banking  corporation  among  its  stockholders, 
or  giving  it  to  strangers,  or  seizing  it  to  the  use  of  the  State, 
would  as  clearly  impair  the  obligation  of  its  contracts  as  a  law 
giving  to  the  heirs  the  effects  of  a  deceased  natural  person,  to  the 
exclusion  of  his  creditors,  would  impair  the  obligation  of  his 
contracts. 

But  if  it  could  be  maintained  that  the  repeal  of  the  charter 
of  this  corporation  would  be  operative  to  destroy  the  obligation  of 
its  contracts,  it  would  not  follow  that  anything  short  of  a  repeal 
could  have  that  effect.  The  only  ground  upon  which  such  a 
power  could  be  claimed  is,  that  inasmuch  as  the  power  of  repeal 
exists  when  the  contract  is  made,  and  inasmuch  as  the  necessar\- 
effect  of  a  repeal  is  to  put  an  end  to  the  obligation  of  the  con- 
tracts of  the  corporation,  all  its  contracts  are  made  subject  to 
this  contingency,  and  with  an  inherent  liability  to  be  thus  de- 
stroyed. We  have  already  said  that  it  is  not  the  necessary  effect 
of  a  repeal  of  the  charter  to  destroy  the  obligations  of  contracts: 
but  if  it  were,  and  they  were  entered  into  subject  to  this  liability, 
upon  what  ground  could  it  be  maintained,  that  merely  suspending 
certain  powers  of  the  corporation,  its  existence  being  preserved, 
can  be  followed  by  any  such  consequence?  Surely  it  is  not  the 
necessary  effect  of  a  prohibition  to  transact  new  business,  to  de- 
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stroy  contracts  already  made;  and  if  not,  how  can  the  right  and 
power  to  destroy  them  be  considered  to  grow  out  of  a  power  to 
make  such  a  prohibition?  or  how  can  it  be  fairly  assumed,  be- 
cause the  creditor  knew  when  he  received  the  contract  of  the 
bank  that  the  legislature  could  at  any  time  deprive  it  of  power 
to  enter  into  new  engagements,  and  therefore  must  be  taken  to 
have  assented  to  the  exercise  of  that  power  at  the  discretion  of  the 
legislature,  that  he  must  also  be  considered  as  assenting  to  the 
exercise  of  a  totally  different  power,  viz.,  the  power  to  destroy 
contracts  already  made?  Legislative  powers,  over  contracts  law- 
fully existing  when  the  contracts  are  formed,  affect  the  nature  and 
enter  into  the  obligations  of  those  contracts.  But  such  powers 
can  be  exerted  only  in  the  particular  cases  in  reference  to  which 
they  have  been  reserved;  and  they  are  inoperative  in  all  other 
cases.  And,  until  such  a  case  arises,  the  obligation  of  such  a  con- 
tract can  no  more  be  impaired  than  if  it  were  under  no  circum- 
stances subject  to  legislative  control.  The  assumption  that,  be- 
cause the  legislature  may  destroy  a  contract  by  repealing  the 
charter  of  the  corporation  which  made  it,  therefore  such  a  con- 
tract may  be  impaired,  or  altered,  or  destroyed,  in  any  manner  the 
legislature  may  think  fit,  without  repealing  the  charter,  is  wholly 
inadmissible. 

Now  the  charter  of  this  bank  has  never  been  repealed.    On  the 
contrary  the  28th  section  of  the  act  of  the  31st  day  of  January, 
1843,  expressly  provided,  "  That  nothing  in  this  act  shall  be  so 
construed  as  to  impair  or  destroy  the  corporate  existence  of  the 
said  Bank  of  the  State  of  Arkansas,  but  the  charter  of  the  said 
institution  is  only  intended  to  be  so  limited  and  modified  as  that 
said  bank  shall  collect  in  and  pay  off  her  debts,  abstain  from  dis- 
counting notes,  or  loaning  money,  and  liquidate  and  close  up  her 
business  as  is  hereinafter  provided."    Subsequent  laws  have  still 
further  limited  and  modified  the  corporate  powers,  but  the  cor- 
porate existence  has  not  been  touched,  and  the  corporation  is 
made  a  party  to  this  suit,  and  appears  on  the  record. 
-  We  do  not  consider,  therefore,  that  the  power  of  the  State  to\ 
repeal  this  charter  enables  the  State  to  pass  a  law  impairing  th^^ 
obligation  of  its  contracts. 

We  have  thus  far  considered  only  the  contracts  between  ihe 
complainant  and  the  bank,  arising  out  of  the  bills  of  the  bank 
held  by  him,  and  some  of  the  obligations  of  those  contracts. 
But  this  is  not  the  only  contract  with  the  complainant.  It  is 
true  that,  as  the  State  was  the  sole  stockholder  in  this  bank,  the 
charter  cannot  be  deemed  to  be  such  a  contract  between  the 
State  and  the  corporation  as  is  protected  by  the  Constitution  of 
the  United  States.    But  it  is  a  very  different  question  whether 
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that  charter  does  not  contain  provisions  which,  when  acted  upon 
by  the  State  and  by  third  persons,  constitute  in  law  a  binding 
contract  with  them,  the  obligation  of  which  cannot  be  impaired. 

If  a  person  deposit  his  property  in  the  hands  of  an  agent,  he 
may  revoke  the  agency  and  withdraw  his  property  at  his  pleasure. 
But  if  he  should  request  third  persons  to  accept  the  agent's  bills, 
informing  them,  at  the  same  time,  that  he  had  placed  property 
in  the  hands  of  that  agent  to  meet  the  bills  at  their  maturity, 
and  upon  the  faith  of  such  assurance  the  agent's  bills  are  ac- 
cepted, the  principal  cannot,  by  revoking  the  agency,  acquire  the 
right  to  withdraw  his  property  from  the  hands  of  the  agent. 

It  is  no  longer  exclusively  his.  They  who,  on  the  faith  of  its 
deposit,  have  changed  their  condition  have  acquired  rights  in  it. 
The  matter  no  longer  rests  in  a  mere  delegation  of  a  revocable 
authority  to  an  agent,  but  a  contract  has  arisen  between  the  prin- 
cipal and  the  third  persons  from  the  representation  made,  and 
the  acts  done  on  the  faith  of  it,  and  the  property  cannot  be  with- 
drawn without  impairing  the  obligation  of  that  contract. 

Now  the  charter  of  this  bank  provides  (sec.  i),  that  it  shall 
have  a  capital  stock  of  one  million  of  dollars,  to  be  raised  by 
the  sale  of  the  bonds  of  the  State,  and  also  (sec.  13),  that  certain 
other  funds,  which  are  specifically  described,  shall  be  deposited 
therein  by  the  State,  and  constitute  a  part  of  the  capital  of  the 
bank,  and  the  bill  avers  that  the  bonds  of  the  State,  amounting 
to  one  million  of  dollars,  and  also  other  bonds  of  the  State 
amounting  to  one  hundred  and  forty-six  thousand  dollars,  au- 
thorized by  a  subsequent  act  of  the  Assembly,  were  sold,  and 
their  proceeds,  together  with  the  other  funds  mentioned,  were 
paid  into  the  bank  to  constitute  its  capital  stock. 

The  bank  received  this  money  from  the  State  as  the  fund  to 
meet  its  engagements  with  third  persons  which  the  State,  by  the 
charter,  expressly  authorized  it  to  make  for  the  profit  of  the  State. 
Having  thus  set  apart  this  fund  in  the  hands  of  the  bank,  and 
invited  the  public  to  give  credit  to  it,  under  an  assurance  that  it 
had  been  placed  there  for  the  purpose  of  paying  the  liabilities 
of  the  bank,  whenever  such  credit  was  given,  a  contract  between 
the  State  and  the  creditor  not  to  withdraw  that  fund,  to  his  injury, 
at  once  arose.  That  the  charter,  followed  by  the  deposit  of  the 
capital  stock,  amounted  to  an  assurance,  held  out  to  the  public 
by  the  State,  that  any  one  who  should  tnist  the  bank  might 
rely  on  that  capital  for  payment,  we  cannot  doubt.  And  when 
a  third  person  acted  on  this  assurance,  and  parted  with  his  prop- 
erty on  the  faith  of  it,  the  transaction  had  all  the  elements  of  a 
binding  contract,  and  the  State  could  not  withdraw  the  fund, 
or  any  part  of  it,  without  impairing  its  obligation. 
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We  proceed,  therefore,  to  examine  the  laws  complained  of,  to 
ascertain  what  is  their  operation  upon  the  obligations  of  the  sev- 
eral contracts  with  the  State  and  with  the  bank,  which  are  above 
declared  to  exist.  The  learned  counsel  for  the  State  of  Arkansas 
has,  with  great  ability,  presented  a  view  of  these  laws  which  re- 
quires consideration.  It  is  this.  That  so  far  as  these  laws  with- 
draw specie  and  funds  from  the  bank,  and  appropriate  them  to 
the  uses  of  the  State,  the  State  acted  in  the  character  of  a  cred- 
itor, taking  a  preference  over  other  creditors,  and  paying  itself  a 
debt;  and  that  the  other  laws,  by  force  of  which  all  the  real  prop- 
erty of  the  bank  was  vested  in  the  State,  are  not  to  be  deemed 
to  have  been  passed  in  denial  of  the  rights  of  creditors,  but  only 
the  better  to  protect  and  give  effect  to  those  rights;  that  the  trust 
in  favor  of  creditors  still  subsists,  to  be  worked  out  in  such  man- 
ner as  the  State  shall  deem  proper. 

To  maintain  the  first  proposition,  it  must  appear  that  the  State 
stood  in  such  a  relation  to  this  bank  and  its  creditors  at  the  time 
these  laws  were  passed;  that  it  was  a  creditor,  and  could  provide 
by  law  for  the  payment  of  its  debt  in  preference  to  other  creditors; 
and  secondly,  that  these  laws  do  not  withdraw  and  apply  to  the 
use  of  the  State  any  greater  sum  than  the  amount  of  such  debt. 

In  our  judgment,  the  State  cannot  be  considered  to  have  occu- 
pied this  position.  It  had  placed  its  bonds  in  the  possession  of 
the  bank,  with  authority  to  sell  them  and  hold  their  proceeds  as 
capital.  It  had  also  paid  over  to  the  bank  certain  other  funds, 
with  an  express  declaration,  contained  in  the  thirteenth  section 
of  the  charter,  that  these  also  were  to  be  part  of  its  capital,  and 
were  to  have  credited  to  them  their  proportion  of  dividend  of 
the  profits  of  the  business.  All  these  moneys  were  thus  set  apart, 
in  the  hands  of  the  bank,  as  a  fund,  upon  the  credit  of  which  it 
was  to  issue  bills,  and  which  was  to  be  liable  to  answer  the  en- 
gagements of  the  bank  contracted  to  its  creditors,  in  the  course 
of  the  business  which  it  was  authorized  to  transact  for  the  profit 
of  the  State.  Such  is  the  necessary  effect  of  the  express  declara- 
tion in  the  charter,  that  these  funds  constitute  the  capital  of  the 
bank. 

When  this  bank  became  insolvent,  and  all  its  assets  were  in- 
sufficient to  perform  its  engagements,  it  is  manifest  that  every 
part  of  these  assets  stood  bound  by  the  contracts  which  had  been 
made  with  the  bank  upon  the  faith  of  the  funds  thus  set  apart 
by  the  charter;  and  it  is  equally  clear  that  the  bank  no  longer 
had  in  its  possession  any  capital  stock  belonging  to  the  State. 
Whatever  losses  a  bank  sustains,  are  losses  of  the  capital  paid  in 
by  its  stockholders ;  that  is  the  only  fund  it  has  to  lose.  When  it 
has  become  insolvent,  it  has  lost  all  that  fund,  and  has  nothing 
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belonging  to  its  stockholders.  In  some  sense  a  bank  may  be  said 
to  be  indebted  to  its  stockholders  for  the  capital  they  have  paid 
in.  With  the  leave  of  the  State,  they  have  a  right  to  withdraw 
it,  after  all  debts  are  paid,  and,  if  the  State  is  itself  the  sole  stock- 
holder, it  may  withdraw  its  capital  while  any  of  it  shall  remain. 
But,  from  the  very  nature  of  things,  it  cannot  withdraw  capital 
from  an  insolvent  bank,  because  it  has  none  of  their  capital  re- 
maining.   When  insolvent,  its  assets  belong  solely  to  its  creditors. 

It  is  unnecessary,  therefore,  to  decide  what  were  the  rights  and 
powers  of  the  State,  in  respect  to  any  portion  of  these  funds, 
while  the  bank  continued  solvent.  When  it  became  insolvent, 
when  its  entire  property  was  insufficient  to  pay  its  debts,  it  no 
longer  had  any  capital  stock  belonging  to  the  State,  and,  there- 
fore, none  could  be  withdrawn,  without  appropriating  by  law  to 
the  use  of  the  State  what  by  the  charter  stood  pledged  to  credit- 
ors, and  such  a  law  impairs  the  obligations  of  the  contracts  of  the 
bank,  and  also  the  obligation  of  the  contract  between  the  State 
and  the  creditors,  arising  from  the  provisions  of  the  charter  de- 
voting these  funds  to  the  payment  of  the  debts  of  the  bank. 

In  addition  to  this,  it  must  be  observed  that  the  averments  of 
the  bill,  which  are  confessed  by  the  demurrer,  show  that  the  whole 
amount  of  the  funds  mentioned  in  the  thirteenth  section  of  the 
charter,  which  it  is  claimed  the  State  had  the  right  to  with- 
draw, was  $350,753;  and  that  the  amount  actually  withdrawn  and 
appropriated  to  the  use  of  the  State  was  at  least  $400,000.  On  an 
investigation  of  the  accounts,  these  averments  might  appear  to  be 
erroneous;  but  we  are  obliged  to  consider  them  to  be  true,  as 
they  are  confessed  on  the  record. 

Our  opinion  is  that  these  laws,  which  withdraw  from  the  bank 
the  sum  of  $400,000,  according  to  the  averments  in  the  bill, 
cannot  be  supported  upon  the  ground  that  the  State  had  the 
right,  as  a  creditor  of  the  bank,  to  appropriate  these  funds  to 
its  own  use. 

Nor  can  we  find  sufficient  support  for  the  other  position,  that 
the  laws  divesting  tlie  bank  of  its  property  and  vesting  it  in  the 
State,  do  not  impair  the  obligations  of  the  plaintiff's  contracts, 
because  they  were  not  passed  in  denial,  but  in  furtherance  of  the 
rights  of  creditors,  and  to  afford  them  a  remedy,  and  for  the  pre- 
vention of  further  loss. 

Passing  over  the  laws  which,  upon  their  face,  not  only  with- 
drew funds  from  the  bank,  but  appropriated  those  funds  to  the 
use  of  the  State,  and  which,  therefore,  cannot  be  supposed  to  be 
in  furtherance  of  the  rights  of  creditors,  or  intended  to  protect 
them  from  loss,  or  not  to  be  in  denial  of  their  rights,  to  so  much 
the  property  of  the  bank  as  was  thus  withdrawn,  there  are  four 
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acts  complained  of  by  the  bill,  which  require  examination,  with 
a  view  to  see  whether  they  can  be  considered  as  remedial  only, 
and  in  that  point  of  view  consistent  with  the  obligations  of  the 
contracts  of  the  plaintiff.  The  first  is  the  act  of  January  4,  1845. 
The  seventeenth  section  of  this  act  is  as  follows :  "  That  said  finan- 
cial receivers  be  required  to  receive,  in  whole  or  in  part  payment 
of  any  debt  due  the  bank,  the  bonds  of  the  State  which  were  sold 
in  good  faith  to  put  said  bank  and  branches  in  operation,  notwith- 
standing the  outstanding  circulation  of  said  bank  and  its  branches 
may  not  be  taken  up." 

We  cannot  attribute  to  this  provision  of  law  any  other  mean- 
ing or  effect  than  what  is  plainly  apparent  on  its  face.  It  au- 
thorizes and  requires  the  assets  of  the  bank  to  be  appropriated  to 
pay  debts  of  the  State;  and  we  cannot  conceive  how  this  can  be 
reconciled  with  the  rights  of  creditors  to  those  assets,  or  how  it 
can  consist  with  the  execution  of  a  trust  in  their  favor,  or  how  it 
differs  from  the  other  laws  appropriating  the  property  of  this 
insolvent  bank  to  the  use  and  benefit  of  the  State. 

The  circumstances  that  these  bonds  were  sold  by  the  State, 
through  the  agency  of  the  bank,  to  obtain  funds  to  constitute  the 
capital  of  the  bank,  do  not  make  them  debts  of  the  bank.  They 
were  bonds  under  the  seal  of  the  State,  signed  by  the  Governor, 
and  countersigned  by  the  treasurer,  containing  an  acknowledg- 
ment that  the  State  of  Arkansas  stood  indebted,  and  a  promise 
by  the  State  to  pay.  The  president  and  cashier  of  the  bank  are 
empowered  to  transfer  them  by  endorsement;  but  no  liability, 
even  of  the  conditional  character  which  arises  from  the  endorse- 
ment of  negotiable  paper  by  the  law  merchant,  is  attached  by 
the  charter  to  these  endorsements,  and,  from  the  nature  of  the 
case,  we  do  not  see  how  any  such  could  have  been  intended.  We 
do  not  deem  it  necessary  to  determine,  whether,  under  the  fif- 
teenth section  of  the  charter,  the  bank  was  made  liable  for  the  ac- 
cruing interest  on  the  bonds.  It  would  seem  that  this  section 
is  merely  directory  to  the  general  board,  and  was  intended  to  pro- 
vide for  the  payment  of  interest  out  of  expected  profits;  but 
however  this  may  be,  to  suppose  that  the  charter  intended  the 
fund  raised  by  the  sale  of  these  bonds,  and  which  it  held  out  to 
creditors  as  capital  of  the  bank,  could,  at  any  time,  be  appro- 
priated to  pay  these  bonds,  leaving  the  creditors,  who  had  dealt 
with  the  bank  on  the  faith  of  that  capital,  wholly  unpaid,  would 
be  to  give  it  a  construction  not  supported  by  any  provision  which 
we  have  been  able  to  discover  in  it,  and  directly  in  conflict  with 
its  manifest  purpose  and  meaning.  For  in  no  fair  sense  can  the 
bank  be  considered  to  have  had  the  proceeds  of  these  bonds  as  so 
much  capital,  if  it  was  liable,  at  the  pleasure  of  the  State,  to  be 
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swept  away  at  any  moment  to  pay  the  debts  which  tlie  State 
had  contracted  to  borrow  it.  In  such  a  condition  of  things,  these 
proceeds  would  be  nothing  more  than  a  deposit,  payable  on  de- 
mand; and  to  call  them  capital,  and  allow  the  public  to  trust  to 
them  as  such,  would  involve  a  plain  contradiction. 

Indeed,  upon  this  construction  of  the  charter,  taken  in  connec- 
tion with  the  alleged  right  to  withdraw  at  pleasure  all  the  other 
funds  deposited,  the  bank  had  no  proper  capital  which  was  bound 
by  its  contracts;  and  this  would  render  it  extremely  difficult  to 
maintain  the  validity  of  the  charter  under  the  tenth  section  of 
the  first  article  of  the  Constitution  of  the  United  States,  prohibit- 
ing the  States  from  emitting  bills  of  credit.  It  is  well  known  that 
the  power  of  the  several  States  to  create  corporations,  to  issue 
bills,  and  transact  business  for  the  sole  benefit  of  the  State  which 
appointed  the  corporate  officers,  and  was  alone  interested  in  the 
bank,  has  been  from  time  to  time  seriously  questioned.  The 
cases  of  Briscoe  v.  The  Bank  of  Kentucky,  ii  Peters,  257,  and 
Darrington  et  al.  v.  The  Bank  of  Alabama,  13  Howard,  12,  have 
settled  this  question,  in  reference  to  such  banks  as  were  involved 
in  those  cases.  But  the  principal  ground  on  which  such  bills  were 
distinguished  from  bills  of  credit  emitted  by  the  State  was,  that 
they  do  not  rest  on  the  credit  of  the  State,  but  on  the  credit  of 
the  corporation  derived  from  its  capital  stock. 

But  if  the  charter  of  the  bank  has  not  provided  any  fund  effect- 
ually chargeable  with  the  redemption  of  its  bills,  if  what  is  called 
its  capital  is  liable  to  be  withdrawn  at  the  pleasure  of  the  State, 
though  no  means  of  redeeming  the  bills  should  remain,  then  the 
bills  rest  wholly  upon  the  faith  of  the  State  and  not  upon  the 
credit  of  the  corporation,  founded  on  its  property.  We  do  not 
perceive,  in  the  charter  of  the  State  Bank  of  Arkansas,  an  inten- 
tion to  create  such  a  bank  and  emit  such  bills ;  on  the  contrary, 
we  think  it  plainly  appears  to  have  been  intended  to  make  a  bank 
having  a  real  capital,  on  the  credit  of  which  its  business  was  to 
be  transacted;  and  this  intention  is  necessarily  in  conflict  with 
the  existence  of  the  power  an)rwhere  to  appropriate  the  funds  of 
the  bank,  after  it  became  insolvent,  to  pay  debts  of  the  State 
contracted  to  borrow  the  money  which  constituted  that  capital. 

By  the  act  of  December  23,  1846,  the  financial  receivers  were 
authorized  in  certain  cases  to  pay  judgment  creditors  in  notes  of 
non-resident  debtors,  provided  such  judgment  creditors  would 
convey  to  the  State  all  lands  of  the  bank  on  which  they  had  levied; 
and  by  another  act,  passed  on  the  same  day,  all  conveyances  of 
real  estate  purchased  for,  or  taken  in  payment  of,  any  debt  due 
to  the  bank,  were  required  to  be  made  to  the  State,  and  all  such 
titles  were  declared  to  be  vested  in  the  State.    The  second  section 
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of  this  law  is  in  the  following  words :  "  That  the  Governor  is 
hereby  authorized  to  exchange  any  property,  so  taken  by  the  said 
bank,  for  an  equal  amount  of  the  bonds  of  the  State  executed 
for  the  behefit  of  said  institution;  provided  that  such  property 
shall  not  be  exchanged  with  the  holders  of  such  bonds  at  less 
prices  than  were  allowed  by  the  bank  for  the  same,  and  that 
the  Governor  be  authorized  to  make  titles  and  give  acquittances 
for  the  same;  and  this  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage/' 

If  this  law  had  contained  only  the  first  section,  vesting  the 
real  property  of  the  bank  in  the  State,  and  providing  no  remedy 
by  which  this  complainant,  as  a  creditor  of  the  bank,  could  reach 
it,  we  think  it  would  have  impaired  the  obligation  of  his  con- 
tracts. True,  it  does  not  touch  the  right  of  action  against  the 
bank;  it  only  withdraws  the  real  property  from  the  reach  of 
legal  process,  and  thus  affects  the  remedy.  But  it  by  no  means 
follows,  because  a  law  affects  only  the  remedy,  that  it  does  not 
impair  the  obligation  of  the  contract.  The  obligation  of  a  con- 
tract, in  the  sense  in  which  those  words  are  used  in  the  Consti- 
tution, is  that  duty  of  performing  it  which  is  recognized  and 
enforced  by  the  laws.  And  if  the  law  is  so  changed  that  the 
means  of  legally  enforcing  this  duty  are  materially  impaired,  the 
obligation  of  the  contract  no  longer  remains  the  same. 

This  has  been  the  doctrine  of  this  court  from  a  very  early 
period.  In  Green  v.  Biddle,  8  Wheat,  i,  Washington,  J.,  deliver- 
ing the  opinion  of  the  court,  said :  "  It  is  no  answer  that  the  acts 
of  Kentucky  now  in  question  are  regulations  of  the  remedy 
and  not  of  the  right  to  the  lands.  If  these  acts  so  change  the 
nature  and  extent  of  existing  remedies  as  materially  to  impair 
the  rights  and  interests  of  the  owner,  they  are  just  as  much  a 
violation  of  the  compact  as  if  they  directly  overturned  his  rights 
and  interests."  In  Bronson  v,  Kinzie,  i  How.  311,  Taney,  C.  J., 
delivering  the  opinion  of  the  court  and  speaking  of  the  above  rule, 
as  laid  down  in  Green  v,  Biddle,  said :  "  We  concur  entirely  in 
the  correctness  of  the  rule  above  stated.  The  remedy  is  the  part 
of  the  municipal  law  which  protects  the  right,  and  the  obligation 
by  which  it  enforces  and  maintains  it.  It  is  this  protection  which 
this  clause  in  the  Constitution  was  mainly  intended  to  secure." 

The  difficulty  of  determining,  in  some  cases,  whether  the 
change  in  the  remedy  has  materially  impaired  the  rights  and  in- 
terest of  the  creditor,  must  be  admitted.  But  we  do  not  think 
any  such  difficulty  exists  in  this  case.  The  decision  of  this  court 
in  McCracken  v.  Hayward,  2  How.  608,  must  be  considered  as 
settling  this  question.  In  that  case  the  law  under  consideration 
provided  that  a  sale  should  not  be  made  of  property  levied  on 
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under  an  execution,  unless  it  would  bring  two-thirds  of  its  valua- 
tion by  three  householders.  It  was  held  that  such  a  law  so  ob- 
structed the  remedy  as  to  impair  the  obligation  of  the  contract. 
The  law  now  in  question  certainly  presents  a  far  more  serious 
obstruction,  for  it  withdraws  the  real  property  of  the  bank  alto- 
gether from  the  reach  of  legal  process,  provides  no  substituted 
remedy,  and  leaves  the  creditor,  as  is  truly  said  by  the  Supreme 
Court  of  Arkansas,  in  its  opinion  in  this  case,  ''  in  a  condition  in 
which  his  rights  live  but  in  grace,  and  his  remedies  in  entreaty 
only." 

But  not  only  does  this  law  withdraw  the  real  property  from  the 
bank,  and  vest  it  in  the  State,  but  by  the  second  section,  the  terms 
of  which  have  been  given,  the  property  so  withdrawn  is  expressly 
appropriated  to  pay  the  bonds  of  the  State — ^an  appropriation 
which,  as  has  been  above  stated,  cannot  be  reconciled  with  the 
preservation  of  the  rights  of  creditors,  whether  those  rights  are 
to  be  protected  by  existing  legal  remedies,  or  in  any  other  manner. 

The  same  observations  apply  to  so  much  of  the  act  of  the  9th 
of  January,  1894,  as  required  the  officers  of  the  bank  to  receive, 
in  payment  of  debts  due  to  the  bank,  bonds  of  the  State  issued 
to  obtain  capital  to  put  in  operation  the  Real  Estate  Bank  of  the 
State  of  Arkansas,  which  bonds  are  averred  in  the  bill  to  have 
amounted  to  $2,000,000.  If  a  law  which  withdrew  assets  of  the 
bank  to  pay  bonds  sold  to  raise  its  capital,  impaired  the  obliga- 
tion of  the  complainant's  contracts,  it  would  probably  not  be 
supposed  that  a  law  applying  such  assets  to  pay  bonds  of  the 
State  sold  to  raise  capital  for  another  bank,  could  be  free  from 
that  objection. 

It  only  remains  to  consider  the  third  question:  whether  it  ap- 
pears by  the  record  that  the  Supreme  Court  of  Arkansas  held 
these  laws  to  be  valid,  and  by  reason  thereof  dismissed  the  com- 
plainant's bill. 

Each  of  these  laws  is  specifically  referred  to  in  the  bill,  and 
its  operation  upon  the  property  of  the  bank  averred,  and  made 
a  subject  of  complaint.  If  a  private  person  had  received  assets  of 
the  bank  in  the  same  manner  they  are  alleged  in  the  bill  to  have 
been  received  by  the  State,  he  must  have  been  held  amenable  to 
the  complainants  as  a  creditor  of  the  bank,  in  a  court  of  equity. 
We  have  already  stated  that,  by  the  local  law  of  Arkansas,  the 
♦  State  stands  in  the  same  predicament  as  a  private  person,  in  re- 
spect to  being  chargeable  as  a  trustee,  unless  it  is  exempted  by 
force  of  the  laws  in  question.  It  necessarily  follows,  therefore,  that 
the  Supreme  Court  of  the  State  held  these  laws  valid,  and  that 
by  force  of  them  the  State  was  not  subject  to  the  principles  upon 
which  it  would  otherwise  have  been  chargeable. 
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It  is  sufficient,  to  give  this  court  jurisdiction  under  the  25th 
section  of  the  Judiciary  Act,  that  it  appears  by  the  record  that 
the  question,  whether  a  law  of  a  State  impaired  the  obligation 
of  a  contract,  was  necessarily  involved  in  the  decision,  and  that 
such  law  was  held  to  be  valid,  and  the  decision  made  against 
the  plaintiff  in  error  by  reason  of  its  supposed  validity.  Arm- 
strong V,  The  Treasurer  of  Athens  County,  16  Peters,  281;  Cro- 
well  V,  Randell,  10  Peters,  392 ;  McKenney  v.  Carroll,  12  Peters,  66. 

The  result  is,  that  so  much  of  each  of  the  said  laws  of  the  State 
of  Arkansas  as  authorized  and  required  the  cancellation  of  the 
bonds  of  the  State,  given  for  money  borrowed  of  the  Bank  of  the 
State  of  Arkansas,  or  authorized  and  required  the  withdrawal  of 
any  part  of  the  specie  or  other  property  of  that  bank,  and  the 
appropriation  thereof  to  the  use  of  the  State,  or  authorized  and 
required  the  application  of  any  part  of  the  assets  or  property  of 
that  bank  to  pay  bonds  issued  by  the  State  and  sold  to  raise  capi- 
tal for  the  Bank  of  the  State  of  Arkansas  or  for  the  Real  Estate 
Bank  of  the  State  of  Arkansas,  or  authorized  and  required  real 
property  purchased  for  the  Bank  of  the  State  of  Arkansas,  or 
taken  in  payment  of  debts  due  to  the  Bank  of  the  State  of  Arkan- 
sas to  be  conveyed  to  and  the  title  thereof  vested  in  the  State  of 
Arkansas,  impaired  the  obligation  of  contracts  made  with  the 
complainant  as  the  lawful  holder  and  bearer  of  bills  of  the  Bank 
of  the  State  of  Arkansas,  and  so  were  inoperative  and  invalid. 
And,  consequently,  the  judgment  of  the  Supreme  Court  of  that 
State  must  be  reversed,  and  the  cause  remanded,  that  it  may  be  \ 

proceeded  in  as  the  Constitution  of  the  United  States  requires.  ^ ^     \ \^' 

Catron,  Daniel  and  Nelson,  JJ.,  dissented.*  -, 

JOHN  A.  MONTGOMERY,  Receiver,  etc,  Appellant,  z/. 
HENRY  D.  PHILLIPS  et  aL,  Respondents. 

In  the  Court  of  Errors  and  Appeals  of  New  Jersey,  March 

Term,  1895. 

[Reported  in  53  New  Jersey  Equity  Reports  203.] 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird.* 
John  H,  Backes  for  the  appellant. 

William  M,  Lanning  and  Woodbury  D,  Holt  for  the  respond- 
ents. 

Reed,  J.    On  August  14,  1890,  the  Capital  Cracker  Co.  was 

*  The  dissenting  opinions  of  Catron  and  Daniel,  JJ.,  have  been  omitted. 
—Ed. 

■The  opinion  of  Vice-Chancellor  Bird  has  been  omitted. — Ed. 
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organized  with  an  authorized  capital  stock  of  $20,000,  divided 
into  two  hundred  shares  of  $100  each.  Of  this  amount  of  cap- 
ital stock  $7500  were  subscribed  and  paid  for.  The  company 
bought  a  tract  of  land,  and  built  a  cracker  factory  upon  it.  About 
January  i,  1892,  the  company  was  reorganized.  The  outstand- 
ing stock  largely  changed  hands,  and  its  officers  were  changed. 
All  the  outstanding  seventy-five  shares  of  stock,  excepting  thirty- 
four  shares  held  by  Herman  H.  Shellenberger,  one  of  the  original 
stockholders,  was  bought  up  with  the  money  of  one  Henry  D. 
Phillips. 

Phillips  claims  that  of  the  forty-one  shares  bought  with  his 
money,  twenty-three  shares  were  bought  for  one  Sewell.  These 
three  persons — Shellenberger,  Phillips,  and  Sewell — ^held  a  stock- 
holders' meeting  on  January  15,  1892,  and  elected  themselves  di- 
rectors, and  elected  Shellenberger  president  and  manager,  and 
Phillips  secretary  and  treasurer. 

The  company  at  this  time  was  indebted  to  different  persons  in 
an  aggregate  sum  of  $4300.  To  pay  these  liabilities  the  company, 
on  January  20,  made  a  promissory  note  payable  to  the  order  of 
Phillips  and  Shellenberger,  for  the  sum  of  $4325,  which  note,  en- 
dorsed by  the  payees,  was  discounted  by  the  First  National  Bank. 

On  March  7,  1892,  Phillips  loaned  the  company  the  sum  of 
$650.  On  March  17,  by  resolution  of  the  board  of  directors,  the 
president  was  authorized,  for  the  purpose  of  indemnifying  Phil- 
lips against  his  endorsement  of  the  note,  to  make  a  mortgage  of 
the  real  estate  of  the  company  to  Phillips ;  and  for  the  purpose 
of  securing  Phillips  for  the  loan  of  $650,  the  president  was  au- 
thorized to  execute  a  mortgage  upon  the  personal  property  of  the 
company  to  Phillips.  ""^ 

On  March  18,  1892,  the  real  estate  mortgage  was  executed. 
The  chattel  mortgage  was  also  executed  on  the  same  day,  but  was 
never  recorded,  and  so  does  not  figure  further  in  the  case. 

On  May  9  following  the  company  was  insolvent.  On  that  day 
the  company  assigned  its  book  accounts  to  the  First  National 
Bank,  to  secure  the  $4325  note  endorsed  by  Phillips  and  Shellen- 
berger. On  the  same  day  the  president  made  a  second  chattel 
mortgage  to  Phillips,  to  secure  the  $650  loan.  On  May  10  Phillips 
recorded  the  real  estate  mortgage  executed  on  March  18.  On 
May  23  Phillips,  under  his  last  chattel  mortgage,  sold  the  per- 
sonal property  of  the  company. 

On  June  7  the  complainant,  on  the  bill  filed  by  certain  credit- 
ors of  the  corporation,  was  appointed  receiver  of  the  company  as 
an  insolvent  corporation. 

The  bill  prays  that  the  real  estate  mortgage  and  the  second 
chattel  mortgage  made  to  Phillips  may  be  set  aside,  and  that 
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Phillips  may  be  compelled  to  account  for  the  receipts  of  the  sale 
of  the  personal  property  made  under  the  latter  mortgage.  It 
charges  that  the  assignment  of  the  book  accounts  to  the  First 
National  Bank  was  fraudulent,  and  in  fact,  that  the  books  never 
went  from  Phillips'  possession,  but  that  he  has  collected  the  ac- 
counts ;  that  the  bank  has  disclaimed  any  claim  to  the  said  books. 
The  prayer  of  the  bill  is  that  Phillips  may  account  for  the  sums 
he  has  so  collected. 

The  bill  also  charges  that  Phillips  employed  one  Robert  Green 
and  paid  him  $20  per  week,  with  the  understanding  that  this 
should  be  charged  up  to  the  company,  while  Green  was  to  repay 
$10  each  week  to  Phillips.  There  is  also  a  prayer  that  he  ac- 
count for  these  $10  weekly  receipts. 

I  will  consider  the  subjects  involved  in  the  litigation  in  an  order 
inversely  to  that  in  which  they  were  just  stated. 

In  respect  to  the  claim  that  Phillips  personally  received  and 
held  a  portion  of  the  wages  of  Green,  charged  up  to  the  com- 
pany, I  think  the  complainant  has  made  no  case.  Phillips  says 
that  Green  was  not  able  to  do  his  work,  and  that  he,  Phillips, 
was  compelled  to  get  other  employees  to  do  a  portion  of  it,  and  the 
money  was  retained  on  this  account,  and  has,  as  I  understand  it, 
been  used  for  corporation  purposes ;  at  least,  the  misapplication  of 
corporate  money  is  not  proved  with  any  degree  of  certainty. 

In  respect  to  the  assignment  of  the  book  accounts  to  the  bank, 
I  also  think  it  has  not  been  successfully  attacked.  The  line  of 
assault  contained  in  the  bill  is  not  sustained  by  proof.  While  the 
books  did  technically  remain  in  the  hands  of  Phillips,  the  un- 
disputed testimony  is  that  the  assignment  was  made  to  the  bank 
and  the  books  were  submitted  to  the  bank  officers ;  that  the  bills 
were  collected,  with  the  approval  of  the  bank,  in  the  name  of  the 
solicitor  of  the  bank ;  the  moneys  received  from  them  were  paid 
to  Phillips,  who  deposited  the  money  in  the  bank,  to  be  applied 
to  the  payment  of  the  note. 

While  the  payment  of  the  money  to  Phillips  has  an  air  of  oddity, 
yet  no  one  is  called  to  contradict  the  statement  that  the  assign- 
ment was  presented  to  the  bank,  and  that  the  money  was  subse- 
quently collected  for  and  was  paid  to  the  bank,  to  be  applied  to 
the  payment  of  this  note.  The  attack  upon  the  assignment,  made 
upon  the  argument,  was  put  upon  another  ground — ^namely,  that 
Sewell  was  not  a  legal  director,  and  so  there  was  no  board  exist- 
ing* qualified  to  make  the  assignment.  But  whether  Sewell  was  or 
was  not  a  de  jure  director,  he  was  admittedly  a  de  facto  director. 
In  respect  to  the  bank,  which  was  a  third  party,  with  no  notice  of 
the  defect,  if  any  existed,  in  his  eligibility,  the  assignment  was 
entirely  efficacious. 
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The  next  attack  is  upon  the  chattel  mortgage,  by  color  of  which 
Phillips  sold  the  personal  property.  This  mortgage  was,  as  I 
have  already  remarked,  executed  on  May  9,  1892.  At  that  time 
the  corporation  was  insolvent.  The  mortgage  was  made  to  secure 
the  antecedent  liability  of  Phillips,  as  endorser  for  the  benefit  of 
the  company.  The  mooted  validity  of  this  mortgage  involves  the 
question  whether  the  board  of  directors  of  an  insolvent  corpo- 
ration can  secure  one  of  their  own  members  for  an  antecedent 
debt  by  a  mortgage  of  the  property  of  the  company.  The  ques- 
tion is  new  in  this  court. 

It  was  held  in  the  case  of  Wilkinson  v.  Bauerle,  14  Stew.  Eq. 
635,  that  an  insolvent  corporation  could  sell  its  property  to  a 
director  if  the  sale  was  bona  Me  and  brought  the  full  value  of 
the  property.  It  was  held  that  the  officers  of  such  corporation 
could  not  divert  the  corporate  property  from  the  payment  of  its 
debts,  and  it  was  because  such  a  sale  was  only  a  transmuta- 
tion, and  not  a  diversion  of  the  property,  that  the  sale  was  sus- 
tained. 

It  was  also  held  in  Vail  v.  Jameson,  14  Stew.  Eq.  648,  that  a 
mortgage  made  by  an  insolvent  corporation  for  the  purpose  of 
preferring  a  creditor  was  not  invalid.  The  great  weight  of  au- 
thority is,  however,  opposed  to  the  existence  of  any  power  in  a 
board  of  directors  of  an  insolvent  company  to  prefer  one  of  its 
own  members.  The  weight  of  authority  is  in  support  of  the 
\Wiote5ome  rule  that  the  directors  of  an  insolvent  corporation  are 
trustees  of  its  funds  for  its  creditors.  Curran  v.  State  of  Arkan- 
sas, 15  How.  307;  Haywood  et  al,  v.  The  Lincoln  Lumber  Co., 
64  Wis.  639 ;  Wilkinson  v,  Bauerle,  14  Stew.  Eq.  635. 

The  doctrine  in  respect  to  the  power  of  trustees  to  use  trust 
property  for  their  own  benefit  to  the  disadvantage  of  their  cestuis 
que  trust  thus  becomes  applicable  to  the  dealing  of  directors  with 
the  funds  in  their  hands,  after  the  insolvency  of  the  corporation. 
If  any  of  such  directors  are  creditors,  they  stand  upon  the  same 
footing  as  any  other  creditors;  but  by  no  act  of  such  director 
can  he  obtain  a  position  superior  to  that  of  the  other  creditors 
for  whose  benefit  he  holds  the  trust  assets. 

Mr.  Morawetz  remarks :  "  It  is  the  duty  of  the  directors,  or 
other  agents  of  insolvent  corporations,  to  preserve  its  assets  for 
the  benefit  of  the  creditors.  The  legal  ownership  of  the  assets  is 
not  altered  by  its  insolvency,  and  the  regular  agents  of  the  cor- 
poratTori  retain  the  same  powers  of  management  with  which  they 
were  originally  invested.  But  upon  the  insolvency  of  a  corpora- 
tion, an  equitable  lien  of  the  creditors  attaches  upon  all  the  com- 
pany's assets;  and  the  directors  who  only  formerly  stood  in  a 
fiduciary  relation  to  the  corporate  members,  become  placed  in  a 
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fiduciary  relation  to  its  creditors.  ...  If  themselves  cred- 
itors, they  cannot  receive  any  advantage  or  preference  in  the  pay- 
ment of  their  claims  at  the  expense  of  other  creditors."  Morawetz 
Corp.,  §  579. 

In  Haywood  et  aL  v.  The  Lincoln  Lumber  Co.  et  aL,  supra,  a 
mortgage  had  been  made  by  an  insolvent  company  to  some  of 
the  directors,  to  secure  an  antecedent  debt.  The  mortgagee  filed 
a  bill  to  foreclose  the  mortgage,  which  suit  was  defended  by  the 
receiver  of  the  corporation.  The  court,  in  holding  that  the  mort- 
gage was  void,  employed  this  language :  "  The  directors  and  of- 
ficers made  the  mortgage,  or  directly  caused  it  to  be  made,  to 
themselves.  They  occupied  a  fiduciary  relation  to  the  company, 
its  stockholders  and  its  creditors,  and  they  had  no  right  to  use 
such  relation  and  their  official  position  for  their  own  benefit,  and 
to  the  injury  of  others  in  equal  right.  In  Beach  v.  Millar,  130 
111.  162,  the  question  arose  whether  an  insolvent  company  could 
secure  an  antecedent  debt  due  a  director  by  a  sale  to  him  of  its 
property  to  pay  such  debt.  The  court  remarked  that  so  long  as 
a  corporation  remained  solvent,  its  directors  were  agents  or  trus- 
tees for  the  stockholders ;  but  the  moment  it  became  insolvent  its 
directors  occupied  a  different  relation.  The  assets  must  then  be 
regarded  as  a  trust  fund  for  the  payment  of  all  its  creditors,  and 
the  directors  occupy  the  position  of  trustees,  and  the  fiduciary 
relation  then  existing,  they  may,  with  propriety,  be  prohibited 
from  purchasing  the  trust  property." 

The  court  was  speaking  in  view  of  the  fact  that  the  purchase 
was  to  be  paid  for  by  the  application  of  the  precedent  credit  held 
by  the  director. 

In  Richards  v.  New  Hampshire  Insurance  Co.,  43  N.  H.  263, 
on  a  bill  filed  by  the  creditors  of  an  insolvent  company,  it  was 
held  that  the  directors  were  trustees  of  the  funds  for  the  credit- 
ors, and  were  bound  to  apply  them  pro  rata,  and  could  not  use 
tiiem  to  exonerate  themselves  to  the  injury  of  other  creditors. 

All  the  cases  bearing  upon  this  question  are  collected  by  Woods, 
J.,  in  his  opinion  in  the  case  of  Lippincott  et  aL  v.  Shaw  Carriage 
Co.  et  aL,  25  Fed.  Rep.  577,  586. 

He  very  carefully  states  the  rule  to  be  derived  from  these  cases 
in  these  words :  "  It  has  been  often  said  by  judges,  including 
those  of  the  Federal  Supreme  Court,  that  the  property  of  an  in- 
solvent company  is  a  trust  fund,  and  that  the  directors  are  trus- 
tees for  the  creditors ;  and  if  this  were  strictly  so,  it  is  manifest 
that  no  preference  whatever  should  be  allowed  between  creditors 
standing  in  the  same  relation  to  the  fund.  These  statements  are, 
however,  true  in  a  qualified  sense,  and  lead  legally,  if  not  neces- 
sarily, to  the  conclusion  that  in  such  cases,  the  directors,  if  they 
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give  preferences,  must  do  it  unbiassed  by  considerations  of  per- 
sonal advantage  or  gain." 

I  regard  this  as  a  salutary  rule,  grounded  upon  general  equi- 
table principles.  This  view  invalidates  the  chattel  mortgage  ex- 
ecuted on  May  9  to  Phillips,  as  mortgagee. 

Lastly,  in  respect  to  the  real  estate  mortgage  made  to  Phillips 
to  secure  him  for  his  endorsement.  It  appears  that  this  mort- 
gage was  authorized  by  the  board  of  directors  on  March  17,  and 
was  executed  on  March  18,  and  was  recorded  May  10.  If  it 
was  delivered  at  the  time  it  was  executed,  it  would  not  be  inval- 
idated by  the  rule  just  applied  to  the  chattel  mortgage  of  May  9. 
/  The  bill  states  that  the  company  was  insolvent  on  May  9, 
r  therefore,  upon  the  pleadings,  the  real  estate  mortgage  was  exe- 
cuted while  the  company  was  still  solvent.  What  became  of  this 
mortgage  after  it  was  executed  does  not  appear.  There  is  no 
allusion  in  the  pleadings  nor  in  the  evidence  to  the  custody  of 
this  instrument,  from  the  date  of  its  execution  to  the  time  of  its 
registration. 

Now  I  think  that  some  evidence  should  have  been  produced  to 
I  show  that  the  mortgage  was  actually  delivered,  and  so  became 
an  executed  contract  between  the  company  and  Phillips  before  the 
•    day  it  was  recorded. 

But  aside  from  this  view  of  the  legality  of  that  instrument,  I 
think  there  is  another  aspect  in  which  it  is  defective,  when,  as  now, 
attacked  by  the  representative  of  the  creditors. 

The  mortgage,  as  I  have  already  remarked,  was  kept  from 
record  until  after  the  company  became  insolvent. 

The  bill  charges,  and  the  charge  is  not  denied,  that  all  the 
debts  were  contracted  between  the  date  of  the  execution  and  the 
date  of  recording  the  mortgage. 

Now,  it  is  admitted  that  the  mere  failure  to  record  a  mortgage 
is  not  in  itself  a  conclusive  reason  for  setting  it  aside  for  the 
benefit  of  subsequent  creditors  having  no  specific  liens,  but  that 
any  concealment  of  an  instrument  of  this  kio^Js^a J)adge  of  fraud, 
which  may,  by  reason  of  the  circumstances  surrounHihg  the  con- 
cealment,  be  sufficient  ground  for  avoiding  such  an  instrument  in 
respect  to  subsequent  creditors,  is  entirely  settled. 

In  Hungerford  v.  Earle,  2  Vern.  261,  it  was  held  that  a  deed, 
not  at  first  fraudulent,  may  afterward  become  so  by  being  con- 
cealed or  not  pursued,  by  which  means  creditors  are  drawn  in  to 
lend  their  money. 

The  failure  to  record  a  deed  or  mortgage  when  there  is  no  ap- 
parent change  of  possession,  has  been  held  in  a  number  of  cases 
to  be  a  strong  circumstance  against  the  validity  of  such  instru- 
ment when  it  was  attacked  by  the  creditors,  who  become  such  in- 
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tervening  the  time  of  its  execution  and  the  time  of  its  record. 
Coates  V.  Gerlach,  44  Pa.  St.  43 ;  Gill  v,  Griffith,  2  Md.  Ch.  270 ; 
Hilliard  v,  Cagle,  46  Miss.  309 ;  Neslon  v.  Wells,  104  U.  S.  428 ; 
Blennerhassett  et  al.  v.  Sherman,  105  U.  S.  100. 

Now,  in  respect  to  the  circumstances  surrounding  the  execu- 
tion of  the  present  mortgage,  the  evidence  is  very  strong  that  at 
the  time  this  instrument  was  executed  Shellenberger  and  Phillips 
held  all  the  outstanding  stock  of  the  corporation.  The  shares 
ostensibly  held  by  Sewell  were  bought  with  Phillips'  money,  and 
although  Phillips  claims  that  there  was  an  understanding  that 
Sewell  was  to  repay  him,  the  conduct  of  both  Phillips  and  Sewell 
is  very  persuasive  that  Phillips  was  to  practically  control  the 
stock,  and  that  the  transfer  of  it  to  Sewell  was  for  the  mere  pur- 
pose of  equipping  him  with  the  nominal  character  of  stock- 
holder, so  that  he  could  be  elected  to  constitute  the  required  third 
director. 

Phillips  was  an  active  agent  in  resuscitating  the  moribund 
corporation.  He  and  Shellenberger  were,  in  fact,  the  corpora- 
tion. They  had  made,  as  the  corporation,  and  both  individually 
endorsed,  the  promissory  note,  by  the  discount  of  which  the 
debts  of  the  company,  including  a  debt  to  Phillips  himself,  were 
paid. 

The  real  estate  mortgage  was  made  to  secure  Phillips  against 
his  liability  upon  this  note,  and  incidentally  to  secure  Shellen- 
berger also.    The  original  chattel  mortgage  was  to  secure  Phillips 
for  the  additional  advance  of  $650.    The  future  financial  success 
of  the  company  was,  in  the  light  of  its  past  failure,  problematical. 
If  it  should  succeed,  there  would  be  no  use  for  the  two  mort4 
gages ;  if  it  should  fail,  then  they  were  to  be  resorted  to  for  in-\ 
demnity.    The  experiment  was  to  be  made  at  the  risk  of  future  \ 
creditors.    For  the  purpose  of  leaving  the  credit  of  the  company  / 
unimpaired,  the  mortgages  were  kept  from  record.    When  insol- 1 
vency  came,  it  was  too  late  to  record  the  chattel  mortgage,  so  the 
real  estate  mortgage  only  was  registered. 

I  have  no  doubt  from  the  testimony  that  these  were  the  motives 
which  induced  the  delay.  When  it  is  kept  in  mind  that  Phillips 
was  the  active  officer  for  the  corporation  who  caused  the  execu- 
tion of  the  mortgage,  as  well  as  the  mortgagee  for  whose  benefit 
It  was  made,  the  whole  arrangement  was  equivalent  to  an  agree- 
ment between  the  parties,  mortgagor  and  mortgagee,  to  keep  the  j 
mortgage  from  record  for  the  purpose  of  sustaining  the  credit  of 
the  company  by  concealing  its  existence. 

Under  these  circumstances,  I  think  the  mortgage  must  be  re- 
garded, as  made  to  hinder  and  delay  creditors,  and  so  held  to  be 
fraudulent. 
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The  decree  of  the  Court  of  Chancery  should  be  reversed,  and  a 
decree  made  in  conformity  with  the  views  herein  expressed. 

Depue,  Dixon,  Garrison,  Lippincott,  Reed,  Van  Syckel, 
BoGERT,  Brown,  and  Sims  for  reversal. 

None  for  afiirmance. 


SCHUFELDT  ei  al.  v.  SMITH  et  al..  Appellants. 
In  the  Supreme  Court  of  Missouri,  November  26,  1895. 

[Reported  in  131  Missouri  Reports  280.] 

Appeal  from  Buchanan  Circuit  Court.    Ramey,  J. 

Reversed  and  remanded. 

Huston  &  Parrish,  S.  S.  Brown,  and  H,  K.  White  for  appel- 
lants. 

Dowe,  Johnson  &  Rusk,  Stauber  &  Crandall,  W.  P.  Hall  and 
Vinton  Pike  for  respondents. 

Macfarlane,  J.  This  suit  is  to  set  aside  a  certain  deed  of  trust, 
executed  on  the  eighteenth  day  of  March,  1893,  by  the  James 
Walsh  Mercantile  Co.,  a  business  corporation,  to  defendant,  J. 
Francifi.^^Smithr  as.^trustee,  to  secure  its  creditors  in  the  order 
tisercin  named.  The  deed  was  executed  in  pursuance  of  this  reso- 
lution of  the  board  of  directors : 

"  Whereas,  This  corporation  is  unable  to  meet  its  obligations 
as  they  fall  due,  though  its  assets  are  much  more  than  its  liabili- 
ties; 

"  Resolved,  That  in  order  to  more  economically  dispose  of  such 
portion  of  its  assets  as  may  be  necessary  to  pay  its  debts  than 
could  be  done  if  legal  proceedings  should  be  instituted,  the  cor- 
poration convey  all  its  property,  real,  personal,  and  mixed,  to  J. 
Francis  Smithy  as  trustee,  with  powers  of  sale  and  collection,  and 
that  such  trustee  pay,  first,  costs  of  the  trust ;  second,  debts  pre- 
ferred by  the  State  laws  of  Missouri ;  third,  obligations  for  bor- 
rowed money  not  secured  by  collateral;  fourth,  balance  due  on 
notes  for  borrowed  money  secured  by  collateral  after  application 
of  collateral  and  their  proceeds,  and  notes  of  other  parties  dis- 
counted by  the  company  after  due  attempt  to  collect  from  makers ; 
fifth,  other  indebtedness  of  the  company  not  disputed." 

The  deed  of  trust  was  drawn  in  accordance  with  the  resolution. 
The  creditors  of  the  various  classes,  with  the  amounts  due  each, 
were  specified  and  directions  were  given  the  trustee  to  pay  the 
debts  in  the  order  named.  The  debts  of  the  third  class  as  specified 
in  the  mortgage  aggregated  about  $35,000,  and  those  of  the  fourth 
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class  about  $56,000.  The  fifth  class  of  creditors  secured  were 
the  general  mercantile  creditors  of  the  corporation.  The  debts 
of  this  class  aggregated  about  $30,000.  Creditors  of  this  class 
prosecute  this  suit.  Pending  the  suit,  defendant  Smith  was  ap- 
pointed receiver.  The  face  value  of  the  assets  amounted  to  about 
$300,000,  but  on  account  of  depreciation  it  was  thought  by  the 
receiver  that  not  more  than  $100,000  could  be  realized  on  them. 
There  would  be,  therefore,  but  little,  if  anything,  to  apply  on  the 
fifth  class  of  debts.  Under  the  deed  of  trust,  power  of  sale  was 
given  the  trustee,  as  also  authority  to  collect  the  debts  due  the 
company. 

It  was  charged  in  the  petition  "  that  certain  of  the  indebtedness 
in  preferred  classes  three  and  four  is  the  individual  indebtedness 
of  the  officers  and  directors  of  said  corporation,  and  was  con- 
tracted for  the  purpose  of  protecting  the  individual  liability  of 
said  officers  and  directors." 

Defendant  Smith,  by  answer,  admitted  the  execution  and  deliv- 
ery of  the  deed  of  trust,  and  that  by  virtue  of  the  powers  thereby 
conferred  he  took  into  his  possession  all  the  property  so  assigned 
to  him  with  a  view  of  administering  the  same.  The  other  allega- 
tions of  the  petition  were  in  substance  denied. 

The  only  evidence  offered  on  the  trial  was  directed  to  the  ques- 
tion of  the  solvency  of  the  corporation  at  the  time  the  deed  of 
trust  was  made. 

The  records  of  the  corporation  showed  that  James  Walsh  was 
its  president,  Charles  McGjnn,  vice-president,  and  John  F.  Byrne, 
secretary.  It  also  appears  that  these  were  the  only  directors  who 
passed  the  resolution.  The  deed  of  trust  was  signed  by  James 
Walsh  as  president  and  attested  by  John  F.  Byrne  as  secretary. 

One  note,  placed  in  class  3,  as  described  in  the  deed  of  trust, 
was  dated  January  25,  1883,  and  was  "  executed  by  the  former 
firm  of  James  Walsh  &  Co.,  in  the  sum  of  $12,000,  payable  to 
Ferdinand  Lutz,  of  St.  Joseph,  Missouri,  payment  of  which  has 
been  assumed  by  said  party  of  the  first  part."  Another  note  of 
the  same  character,  dated  in  1889  for  $2000,  was  also  described 
in  the  deed  of  trust.  In  the  same  class  were  two  notes  by  the 
corporation  to  James  Walsh  as  administrator  of  the  Conrad  estate. 

It  was  not  shown  by  the  evidence  that  the  creditor,  James  Walsh, 
was  the  same  person  as  James  Walsh,  the  president  and  director 
of  the  corporation,  nor  was  any  evidence  offered  explanatory  of 
the  assumption  by  the  corporation  of  the  note  of  James  Walsh  & 
Co.  The  case  was  argued  by  counsel  on  both  sides  and  the  iden- 
tity of  James  Walsh  in  each  capacity  has  been  assumed.  No 
evidence  was  offered  tending  to  prove  actual  bad  faith,  either  in 
the  execution  of  the  deed  or  in  creating  the  debts  secured  by  it. 
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The  court  found  that  on  the  eighteenth  day  of  March,  1893 
(the  date  of  the  deed  of  trust),  the  defendant,  James  Walsh 
Mercantile  Co.,  was  insolvent,  and  from  that  date  "  ceased  to  be  a 
going^cgncem."  Upon  this  finding  a  decree  was  entered  setting 
aside  the  deed  of  trust,  from  which  defendants  appealed. 

Most  of  the  questions  involved  in  this  record  have,  in  some 
recent  cases  in  this  court,  been  given  careful  and  exhaustive  con- 
sideration. The  investigations  given  the  subject  have  been  more 
labored  and  thorough  on  account  of  apparent  want  of  harmony 
in  some  of  the  previous  decisions  of  this  court,  as  well  as  on  ac- 
count of  the  diversity  of  opinion  in  other  jurisdictions.  The 
conclusion  reached  by  each  of  the  divisions,  which  received  the 
concurrence  of  all  the  members,  may  be  briefly  given  in  the  lan- 
guage of  the  syllabi,  prepared  by  the  judge  who  wrote  one  of  the 
opinions,  as  follows : 

"  A  corporation  in  failing  circumstances  may  .  .  .  prefer 
one  creditor  to  another  in  discharging  its  obligations,  if  such 
preference  is  made  in  good  faith  while  the  property  of  the  com- 
pany remains  in  its  possession  unaffected  by  liens  or  by  process 
of  law.  .  .  .  Mere  insolvency  of  a  corporation  does  not  of  itself 
transform  its  assets  into  a  trust  fund  for  the  equal  benefit  of  all 
its  creditors."  Alberger  v.  Bank,  123  Mo.  313;  Slavens  v.  Cook 
Drug  Co.,  128  Mo.  341 ;  Waggoner-Gates  Milling  Co.  v.  Com- 
mission Co.,  128  Mo.  473. 

In  the  case  last  cited,  which  was  decided  by  division  two  of  this 
court,  it  was  also  held  that  preference  in  the  same  circumstances 
may  be  given  to  a  creditor  of  a  corporation  who  is  secured  by  the 
endorsement  of  some  of  its  directors. 

It  would  seem  to  follow  logically  from  these  decisions  that 
a  preference  may  be  made  to  a  director  for  a  debt  directly  due  hira 
from  the  corporation,  unless  it  would  be  defeated  by  his  own  act 
in  voting  himself  the  preference. 

But  it  is  insisted  with  much  earnestness  and  argued  with  great 
ability  that  the  directors  had  no  power  to  bind  the  corporation  to 
an  agreement  made  with  themselves,  and  in  which  they  had  a  per- 
sonal interest,  and  that,  therefore,  the  resolution  of  the  board  of 
directors  authorizing  preferences  to  be  given  the  members  thereof 
over  other  creditors,  and  the  deed  of  trust  executed  in  pursuance 
thereof,  were  absolutely  void. 

This  contention  must  rest  upon  one  of  two  theories— either  that 
the  directors  of  a  corporation  are  trustees  for  its  creditors,  and 
its  assets  constitute  a  trust  fund  which  they  must  apply  ratably 
toward  the  satisfaction  of  all  the  debts,  or  that  such  a  transaction 
is,  upon  its  face,  constructively  fraudulent. 

As  has  been  said,  the  so-called  trust-fund  theory,  as  applied  to 
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a  corporation  while  dominion  over  its  property  is  retained,  is  not 
recognized  in  this  State  as  being  sound.  Nothing  additional  need 
be  said  on  that  subject.  ^  ^  *  *  - 

The  board  of  directors  are  undoubtedly  trustees  for  the  cot-.L^^^;^ 
poration  and  stockholders,  and  when  acting  for  them  are  bound!  i  ,.•-  ^ 
to  exercise  the  utmost  good  faith.    Any  attempt  in  dealing  withj  cx^      /  (.'- 
its  property  or  affairs  to  secure  themselves  personal  advantagesi    #v- 
over  other  stockholders  should  at  least  be  subject  to  the  mostr^ 
rigorous  scrutiny.     Hill  v.  Rich  Hill,  etc.,  Co.,  119  Mo.  9,  and' 
cases  cited. 

But  it  cannot  be  said  as  a  correct  proposition  of  law  that  officers 
of  a  corporation  cannot  themselves  and  in  their  own  names  con- 
tract with  it.  To  so  hold  would  virtually  deny  to  corporations 
the  credit  upon  which  so  much  of  the  business  of  the  country  is 
transacted  and  which  is  so  essential  to  success.  If  the  stockhold- 
ers and  officers  of  corporations  are  not  permitted  to  advance 
money  to  them  or  to  endorse  for  them  without  subjecting  them- 
selves to  such  disadvantages,  they  would  be  deprived  of  their 
most  valuable  source  of  credit.  A  corporation  naturally  looks  to 
those  interested  in  its  affairs  for  accommodations.  If  directors  can 
lend  the  corporation  money  or  endorse  for  it,  they  should  certainly 
have  the  same  right  to  collect  the  debts  or  secure  themselves  as  / 
is  accorded  to  other  creditors. 

The  cases  cited  abundantly  show  that  a  corporation,  so  long  asj 
it  has  control  of  its  property,  though  insolvent,  may,  when  acting! 
honestly,  prefer  one  creditor  to  another.  A  mortgage,  then,  giv-  ( 
ing  such  preference  is  not  constructively  fraudulent.  Neither  the 
corporation  nor  the  other  stockholders  are  injured  by  the  prefer- 
ence given.  To  defeat  them  actual  fraud  should  be  shown.  The 
honest  debts  all  stand  and  should  stand  on  equal  footing.  All 
the  creditors  should  have  equal  rights  to  enter  in  the  race  of  dili- 
gence. The  fact  that  the  race  may  be  unequal  should  not  deprive 
the  winner  of  his  reward.  An  individual  debtor  can  prefer  his 
family,  his  neighbors,  and  his  friends.  If  the  preferred  debt  is 
honest,  the  preference  cannot  be  impeached,  though  the  wife  of 
the  debtor  secure  the  advantage.  Hart  v.  Leete,  104  Mo.  338; 
Riley  v,  Vaughan,  116  Mo.  176.  No  reason  can  be  seen  why  a 
corporation  may  not  also  prefer  its  friends.  There  is  no  more 
equity  in  allowing  an  individual  debtor  to  prefer  his  creditor  wife 
or  children  than  in  allowing  a  corporation  to  prefer  its  stock; 
holders  and  officers.  To  permit  equities  to  control  would  defeat 
all  preferences. 

While  the  owner  of  property  retains  the  power  of  its  disposal, 
he  may  apply  it  to  the  payment  of  any  honest  debt,  is  the  rule  upon 
which  the  right  to  make  preferences  among  creditors  rests.    The 
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rule  should  apply  as  well  to  corporations  as  to  individuals,  and 
any  change  should  be  made  by  the  legislature  and  not  by  the 
courts.  If  the  debt  is  an  honest  one,  and  the  corporation  had  the 
power  to  contract  it,  it  has  the  right  to  pay  or  secure  it,  and  no 
fraud  can  be  imputed  to  it  from  the  fact  that  it  is  paid  or  secured 
in  preference  to  another. 

"  It  may  be  conceded,"  said  Taft,  J.,  in  a  recent  case,  "  that  the 
trust  relation  justifies  and  requires  courts  of  equity  to  subject 
preferences  by  an  insolvent  corporation  of  its  own  directors  to  the 
closest  scrutiny,  and  places  the  burden  upon  the  preferred  director 
of  showing,  beyond  question,  that  he  had  a  bona  fide  debt  against 
the  corporation ;  but  we  do  not  see  why,  if  a  corporation  may  pre- 
fer one  creditor  over  others,  it  may  not  prefer  a  director  who  is 
a  bona  fide  creditor.  Preferences  are  not  based  on  any  equitable 
principle.  They  go  by  favor,  and  as  an  individual  may  prefer, 
among  his  creditors,  his  friends  and  relatives,  so  a  corporation  may 
prefer  its  friends."  Brown  v.  Furniture  Co.,  58  Fed.  Rep.  lac.  cit. 
292.  See,  also,  Worthen  v.  Griffith,  28  S.  W.  Rep.  (Ark.)  286, 
and  cases  cited. 

We  do  not  think,  therefore,  that  the  deed  of  trust  is  construc- 
tively fraudulent  for  the  reason  that  it  gives  preferences  to  a  di- 
rector of  the  corporation.  When  the  right  of  the  corporation  to 
g^ve  preferences  to  any  of  its  creditors  is  conceded,  the  logical 
conclusion  follows  that  it  can  give  them  to  any  creditor  who  holds 
an  honest  debt  against  it,  though  he  be  an  officer  or  stockholder. 

This  conclusion  is  in  accord  with  the  declaration  of  Sherwood, 
J.,  in  a  recent  case.  He  says :  "  A  corporation,  within  the  scope 
of  the  purposes  for  which  it  was  incorporated,  may  do  any  act  in 
furtherance  of  those  purposes  which  an  individual  in  similar  cir- 
cumstances might  do,  and,  though  insolvent,  may  prefer  some 
creditor  to  others,  even  though  such  creditors  are  among  the 
directors  of  the  corporation."  Foster  v.  Planing  Mill  Co.,  92 
Mo.  87. 

While  the  directors  of  a  corporation  do  not  sustain  the  strict 
relation  of  trustees  for  its  creditors,  vet  their  duties  to  them  and 
their  relation  to  the  corporation  itself  are  such  as  impose  upon 
them  some  of  the  obligations  of  trustees.  In  dealing  with  the 
corporation  they  deal  with  themselves.  They  determine  the  liabil- 
ity of  the  corporation  "to  themselves.  They  should,  therefore, 
be  required,  in  case  they  give  themselves  a  preference  over  other 
creditors,  to  show  that  all  their  secured  debts  are  fair,  honest,  and 
justly  due  them.    This  burden  properly  rests  upon  them. 

From  this  record  it  appears  that  the  invalidity  of  the  deed  of 
trust  in  question  was  declared  to  result  from  the  mere  insolvency 
of  the  corporation  at  the  time  it  was  executed.    The  question  of 
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the  6(?na  /idw  of  the  debts  of  the  directors,  who  were  given  pref- 
erences, was  not  gone  into  on  the  trial.  The  act  of  the  directors 
in  voting  themselves  preferences  would  make  the  deed  of  trust 
prima  facie  fraudulent  in  fact,  but  not  conclusively  so  as  a  matter 
of  law.  The  court  evidently  did  not  decide  the  case  upon  the 
presumption  of  fact  that  th^  deed  was  fraudulent,  which  it  might 
have  indulged.  We,  therefore,  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial. 

Brace,  P.  J. ;  Barclay  and  Robinson,  JJ.,  concur. 


Section  III. — What  Property  Subject  to  Execution. 

THE   PLYMOUTH   RAILROAD   CO.   v,   COLWELL   and 

JACOBY. 

In  the  Supreme  Court  of  Pennsylvania,  April  Term,  1861. 

[Reported  in  39  Pennsylvania  State  Reports  337.] 

Error  to  the  Common  Pleas  of  Montgomery  County. 

This  was  an  action  of  ejectment,  brought  May  12,  1858,  by 
the  Plymouth  Railroad  Co.  against  Stephen  Colwell  and  Susanna 
Jacoby,  for  a  lot  of  ground  in  the  borough  of  Conshohocken  (for- 
merly Plymouth  township),  in  the  county  of  Montgomery,  "  con- 
taining about  two  acres  of  land,  or  thereabouts." 

The  case  was  tried  on  the  issue  formed  by  the  usual  plea  of 
"  not  guilty,"  and  resulted  in  a  verdict  and  judgment  for  defend- 
ants ;  whereupon  the  plaintiff  sued  out  this  writ. 

There  were  a  number  of  errors  assigned  by  the  plaintiff  in 
error,  founded  chiefly  on  bills  of  exception  to  the  admission  or 
rejection  of  evidence,  none  of  which  was  considered  material, 
except  the  ninth. 

D.  H.  Mulvany  for  plaintiffs  in  error. 

H,  McMiller  and  James  Boyd  for  defendants  in  error. 

On  the  argument,  there  was  a  draft  of  the  premises  exhibited, 
which,  with  the  description  of  the  land  claimed  in  writ,  estab- 
lished the  fact  that  the  portion  of  it  which  the  plaintiff  sought 
to  recover  of  Mr.  Colwell,  one  of  the  defendants,  was  not  em- 
braced in  their  writ  or  declaration. 

The  material  facts  of  the  case,  and  the  points  raised  by  the 
counsel  for  the  parties,  are  fully  stated  in  the  opinion  of  this 
court,  which  was  delivered  June  5,  1861,  by 

Woodward,  J.     It  was  demonstrated  on  the  argument,  from 
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the  descriptions  in  title  papers  and  from  a  draft  of  the  premises, 
that  the  land  for  which  Colwell  took  defense  was  not  within  the 
description  of  the  plaintiff's  writ.  Of  course  they  were  not 
entitled  to  recover  that  for  which  they  had  not  sued,  and  the 
verdict  and  judgment  as  to  Colwell  are  unimpeachable. 

But  the  defense  of  Mrs.  Jacoby,  as  to  her  part  of  the  premises, 
rests  on  another  footing.  To  explicate  it  clearly  from  the  con- 
fusion of  an  ill-arranged  paper-book,  the  leading  facts  of  the 
case  must  be  grouped  together. 

By  an  act  of  Assembly  of  March  18,  1836,  the  plaintiffs 
were  incorporated  as  a  railroad  company,  to  build  a  railroad 
apparently  for  the  purpose  of  connecting  the  lime-kilns  and  farms 
of  the  interior  of  Montgomery  County  with  the  Philadelphia, 
Germantown  &  Norristown  Railroad.  In  April,  1837,  they 
bought  a  farm  of  Aaron  Lukens,  of  forty  acres  and  104  perches, 
through  which  their  road  was  to  pass.  They  built  a  cheap  rail- 
road three  and  three-quarters  miles  long,  suitable  only  for  horse- 
power, and  have  maintained  it  as  such  ever  since.  In  1841  they 
sold  off  to  John  Freedly  and  others,  thirty-eight  acres  and  130 
perches  of  the  Lukens  farm,  retaining  only  one  acre  and  134 
perches — ^the  premises  now  in  dispute.  In  1844  this  retained  lot 
was  sold  at  sheriff's  sale,  on  a  judgment  of  Joseph  Leedon  against 
the  company — the  sale  was  set  aside — and  it  was  sold  again  on 
the  same  judgment  to  John  Freedly  for  $950.  The  last  levy 
and  sale  described  the  premises  as  "  two  acres  more  or  less,  on 
a  part  of  which  is  the  Pl3miouth  Basin,  and  the  Pl3miouth  Rail- 
road passes  across  said  lot,  subject  to  the  corporate  franchises 
of  the  said  Plymouth  Railroad  Co.  over  a  part  of  said  lot  if 
any  they  have."  Exceptions  were  filed  to  said  sale  on  behalf 
of  the  company,  on  the  ground  that  the  premises  were  expressly 
reserved  to  the  company  for  railroad  purposes,  and  that  they  in- 
cluded the  basin  and  grounds  on  which  the  road  is  located,  and 
which  are  indispensable  appurtenants  of  the  road.  The  court 
overruled  the  exceptions,  and  confirmed  the  sale.  On  the  26th 
of  November,  1849,  Freedly  conveyed  part  of  the  premises  to 
Colwell,  and  after  Freedly's  death,  his  executors,  in  1853,  con- 
veyed the  residue  to  Susanna  Jacoby.  The  company  claim  the 
basin  as  a  means  of  communicating  with  the  Schuylkill  Canal.  It 
would  seem  there  was  a  basin  on  the  Lukens  farm  before  the 
company  bought,  and  that  it  was  used  as  a  deposit  for  logs  to 
supply  an  adjacent  sawmill.  After  their  purchase  the  company 
deepened  the  basin  so  as  to  accommodate  canal-boats,  which  were 
brought  in  there  to  receive  from  the  railroad  lime  and  other 
freights  to  be  carried  away  by  the  Schuylkill  Canal.  The  com- 
pany insist  on  their  right  to  retain  the  basin  for  this  purpose,  and 
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they  claim  the  rest  of  the  ground  for  the  tracks  of  their  road,  for 
depots,  engine-houses,  etc. 

What  was  the  effect  of  the  sheriflE's  sale  on  the  company's 
title?     They  had  very  express  authority  by  the  incorporating 
law  to  buy,  hold,  mortgage,  and  sell  lands ;  and  in  locating  their 
road  they  probably  found  it  expedient  to  buy  the  Lukens  farm, 
rather  than  pay  damages  for  crossing  it.    This  is  often  the  true 
policy  of  railroad  companies.    But  lands  so  bought,  and  not  ac- 
tual^Ljdedicat^dto  corporatepurposes,  are  bound  by  the  lien  of 
judgments,  and^are-tiablc^o^e  levied  in  execution,  and  sold  by 
the  sheriff  in  the  same  manner  and  with  the  same  effect  as  the 
lands  of  any  other  debtor.    As  to  land  which  has  been  appro- 
priated to  corporate  objects,  and  is  necessary  for  the  full  en- 
jo)mient  and  exercise  of  any  franchise  of  the  company,  whether  ^ 
acquired  by  purchase  or  by  exercise  of  the  delegated  power  of 
eminent  domain,  the  company  hold  it  entirely  exempt  from  levy  \ 
and  sale ;  and  this  on  no  ground  of  prerogative  or  corporate  im-  ; 
munity,  for  the  company  can  no  more  alien  or  transfer  such 
land  by  their  own  act  than  can  a  creditor  by  legal  process ;  but 
the  exemption  rests  on  the  publie-iiiLeiestsimrelKedin  the  corpo- 
ration.    Though  the  corporation  in  respect  to  its  capital  is  private, 
yet  it  was  created  to  accomplish  objects  in  which  the  public  have  a 
direct  interest,  and  its  authority  to  hold  lands  was  conferred 
that  these  objects  might  be  worked  out.    They  shall  not  be  balked,  t 
therefore,  by  either  the  act  of  the  company  itself  or  of  its  creditors.  1 
For  the  sake  of  the  public,  whatever  is  essential  to  the  corporate 
functions  .skaU  be  retained  by  the  corporation.    The  only  remedy 
whicE^the  law  allows  to  creditors  against  property  so  held  is 
sequestration.    9  W.  &  S.  28.    And  that  remedy  is  consistent  with 
corporate  existence,  while  a  power  to  alien,  or  liability  to  levy  and 
sale  on  execution,  would  hang  the  existence  of  the  corporation  on 
the  caprices  of  the  managers  or  on  the  mercy  of  its  creditors. 
For  the  corporation  would  cease  to  exist  for  the  purposes  of  its 
institution  when  its  means  of  subsistence  were  gone.     It  might 
still  have  a  name  to  live,  but  it  would  be  only  a  life  in  name.    A 
railroad  company  could  scarcely  accomplish  the  end  of  its  being 
after  the  ground  on  which  its  rails  rest  had  been  sold  to  a  stranger. 
If  such  is  in  general  the  law  of  corporate  tenures  which  are  essen- 
tial to  corporate  functions,  it  is  peculiarly  the  law  of  this  case 
where  Freedly  took  his  title  from  the  sheriff,  expressly  subject 
to  the  franchises  of  the  Plymouth  Railroad  Co. 

Then  what  are  the  franchises  of  this  company?    Do  they  in- 
clude a  right  to  the  basin  for  purposes  of  navigation  ?  / 

The  company  were  authorized  to  build  a  railroad,  with  as  many 
sets  of  tracks  as  they  may  deem  necessary,  from  a  point  in  the 
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lands  of  Samuel  Maulsby,  in  the  township  of  Whitemarsh,  in 
the  county  of  Montgomery,  near  the  road  dividing  the  townships 
of  Whitemarsh  and  Plymouth,  east  of  said  road,  "  and  terminat- 
ing at  some  suitable  point  of  the  Philadelphia,  Germantown  & 
Norristown  Railroad,  between  Metser's  ford  and  Wager's  ford,  on 
the  river  Schuylkill,  in  said  township  of  Plymouth." 

The  reference  to  the  river  Schuylkill  and  the  fords  thereof 
was  for  the  purpose  of  fixing,  with  approximate  certainty,  the 
point  ad  quern  the  railroad  was  to  be  built ;  but  its  actual  termi- 
nus was  to  be  on  the  Philadelphia  &  Norristown  Railroad.  A 
connection  with  that  road  was  intended,  but  not  with  the  Schuyl- 
kill Canal.  The  improvement  contemplated  was  a  transportation 
by  connecting  railroads,  and  not  by  a  railroad  and  canal.  There 
is  not  a  word  in  the  law  of  incorporation  which  imports  an  inten- 
tion to  create  a  navigation  company.  Then  what  has  the  com- 
pany to  do  with  canal-basins  and  canal-boats?  It  is  not  perti- 
nent to  urge  that  their  road  would  be  more  profitably  worked  in 
connection  with  the  canal  than  with  the  railroad.  Their  corpo- 
rate powers  are  to  be  measured  by  a  strict  construction  of  the 
legislative  grant.  If  they  possess  the  right  claimed,  it  must  be 
found  in  the  powers  specifically  granted,  or  it  must  result  as  a 
necessary  implication  from  the  express  grants,  and  if  it  can 
neither  be  found  in  nor  inferred  from  the  terms  of  the  grant,  it 
does  not  exist.  Authority  granted  to  terminate  a  road  on  the 
Philadelphia  &  Norristown  Railroad  cannot  be  construed  an  au- 
thority to  terminate  it  in  the  Schuylkill  Canal.  And  it  follows 
as  a  necessary  consequence,  that  a  canal-basin  is  not  a  legitimate 
incident  of  a  railroad  having  no  authorized  canal  connection. 
Neither,  therefore,  under  the  general  principles  of  law,  nor  the 
particular  qualification  expressed  in  the  sheriff's  deed  to  Freedly, 
was  this  basin  held  as  an  appurtenant  of  the  railroad,  and  hence 
a  valid  title  passed  by  the  sheriff's  sale  to  Freedly,  and  through 
him  to  Mrs.  Jacoby. 

But  the  whole  lot  was  sold,  and  included  the  very  bed  of  the 
road,  as  well  as  the  ground  that  was  needed  for  a  depot  and 
other  buildings.  As  to  such  portions  of  the  lot  as  were  occu- 
pied or  appropriated  for  these  purposes,  no  title  passed  to  Freedly, 
and  none,  of  course,  vested  in  Mrs.  Jacoby.  Yet  she  having 
taken  defense  for  the  whole,  the  verdict  ought  to  have  distin* 
guished  what  was  lawfully  appurtenant  to  the  road,  and  what 
was  not.  The  company  must  be  protected  in  the  possession  of  all 
that  is  really  essential  to  the  enjo)rment  of  their  franchise. 

Their  charter  authorizes  them  to  appropriate  four  rods  in 
width,  and  limits  them  to  that,  except  in  deep  cuts  and  fillings, 
or  at  points  selected  for  depots,  or  engine  or  water  stations.    It 


SKC.  III.]     PLYMOUTH  R.  R.  CO.  V.  COLWELL  &  JACOBY.  1727 

evidently  contemplated  a  locomotive  road,  and  it  gave  them  five 
years  to  complete  it,  "  according  to  the  true  intent  and  meaning 
of  this  act."  In  ascertaining  the  necessary  appurtenances  of  the 
road,  regard  is  to  be  had  to  this  limitation  of  time,  for  the  ap- 
propriations of  ground  were  to  be  all  made  within  that  time. 
The  road  was  to  stand  complete  at  the  end  of  five  years — ^not 
that  all  necessary  tracks  and  buildings,  which  increasing  busi- 
ness should  require  to  be  added  to  the  first  construction,  should 
have  been  erected  in  that  time,  but  that  the  ground  for  all  such 
additions  should  have  been  appropriated,  and  one  track  at  leastl 
finished.  ' 

If  the  fact  be  that  a  locomotive  road  has  not  yet  been  con- 
structed, it  is  too  late  to  appropriate  ground  for  engine  and  water 
stations ;  that  should  have  been  done  within  the  five  years.  And, 
indeed,  it  would  be  hard  for  the  company  to  maintain  the  track 
of  a  horse  road  under  such  a  law  as  they  have,  if  they  were  pro- 
ceeded against  by  the  commonwealth.  But  we  will  not  allow 
them  to  be  ousted  from  the  ground  they  actually  occupy  by  an 
intruder,  with  merely  color  of  title;  nor  is  a  forfeiture  of  char- 
tered privileges  to  be  declared  in  this  collateral  action.  They 
are  entitled  to  retain  and  enjoy  the  ground  they  occupy,  and 
which  they  appropriated  for  the  lawful  purposes  of  the  road 
within  five  years  from  the  date  of  the  charter.  But  no  alleged 
appropriation  for  engine-houses  and  water  stations  ought  to  be 
respected,  if  it  was  followed  by  no  bona  fide  effort  to  build  a 
locomotive  road,  according  to  the  plain  intent  of  the  charter. 
Without  such  a  road,  an  appropriation  of  that  sort  would  be 
useless,  if  not  fraudulent. 

These  seem  to  us  to  be  the  principles  on  which  this  cause  ought 
to  have  been  decided.  Most  of  them  were  observed  by  the 
learned  judge  in  his  rulings;  but  what  portion  of  the  ground 
had  become  appurtenant  to  the  road  by  appropriation  such  as  we- 
have  described,  was  a  question  of  fact  which  ought  to  have  beenl 
submitted  to  the  jury.  And  there  was  some  evidence  on  the 
point  in  the  admitted  portions  of  Carson's  depositions.  If  there 
ever  was  any  appropriation  made  by  stakes  or  fences,  or  other 
acts  on  the  ground,  the  company  ought  to  be  able  to  show  it  by 
the  most  irrefragable  proof. 

The  assignments  of  error,  founded  on  bills  of  exception  to 
evidence,  were  apparently  made  in  studious  disregard  of  the  rules 
prescribed  in  6  Harris,  568,  especially  rule  8;  but  still,  we  have 
gone  through  them  as  well  as  we  could,  and  neither  in  them  nor 
in  the  answers  to  the  points  propounded  do  we  see  any  other 
ground  for  reversing  the  judgment  than  the  failure  to  submit  to 
the  jury  the  question  how  much  of  the  ground  in  dispute  the 
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company  had  actually  appropriated  to  the  lawful  purposes  of  their 
corporation. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded  as  to  Susanna  Jacoby,  and  judgment  affirmed  as  to 
Stephen  Colwell. 


JAMES  T.  GOOCH  v.  J.  H.  McGEE. 
In  the  Supreme  Court  of  North  Carolina,  June  Term,  1880. 

[Reported  in  83  North  Carolina  Reports  59.] 

Civil  action  to  recover  land,  tried  at  Spring  Term,  1879,  of 
Halifax  Superior  Court,  before  Eure,  J. 

Case  agreed :  In  the  year  1812  the  legislature  granted  a  charter 
to  the  Roanoke  Navigation  Co.  under  an  act  entitled  "  An  Act  for 
improving  the  navigation  of  Roanoke  River  from  the  town  of 
Halifax  to  the  Virginia  line,"  and  a  company  was  duly  organized 
thereunder  at  a  meeting  of  the  stockholders  held  in  the  town  of 
Halifax  on  the  fourth  Monday  of  October,  1815,  the  proceedings 
of  which  meeting  were  ratified  by  the  legislature  at  its  session 
of  1816.  And  said  corporation  has  since  fully  performed  and 
complied  with  the  provisions  of  its  charter  and  the  acts  amenda- 
tory thereof.  On  the  23d  of  October,  1818,  a  tract  of  land  belong- 
ing to  the  heirs  of  Daniel  Weldon,  deceased  (of  which  the  land 
in  dispute  is  a  part)  was  condemned  under  the  provisions  of  said 
charter  and  an  act  subsequently  passed  (1817).  Said  land  was 
necessary  for  the  purposes  of  the  company,  was  then  paid  for  and 
entered,  and  has  ever  since  been  in  possession  of  said  company. 
The  locus  in  quo  (which  is  particularly  described  in  the  case)  is 
occupied  by  the  defendant  under  a  lease  from  said  company.  In 
1878  judgments  were  recovered  against  the  company  in  favor  of 
certain  persons,  executions  issued  thereon,  and  at  the  sheriffs 
sale  in  1879  the  plaintiff  became  the  purchaser.  Under  the  act 
of  1874-75,  c.  198,  an  action  was  instituted  in  Halifax  Superior 
Court  (and  is  now  pending)  for  the  dissolution  of  the  company, 
appointment  of  a  receiver,  etc.  If  upon  these  facts  the  court  shall 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  then  judg- 
ment shall  be  rendered  in  his  favor  for  the  possession  of  the  land 
and  for  costs;  but  if  otherwise,  then  a  judgment  of  non-suit  shall 
be  entered.  The  court  adjudged  in  favor  of  plaintiff  and  ordered 
a  writ  of  possession  to  issue,  and  the  defendant  appealed. 

Day  &  Zollicoffcr,  Gilliam  &  Catling,  Mullen  &  Moore,  and 
/.  B.  Batchelor  for  plaintiff. 

Thos.  N.  Hill  for  defendant. 
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Smith,  Ch.  J.  The  plaintiff  purchased  at  a  sale  under  execu- 
tion against  the  Roanoke  Navigation  Co.  certain  land  which  had 
been  theretofore  condemned  for  its  use  under  the  provisions  of  the 
act  of  incorporation,  including  the  bed  covered  by  the  waters  of 
the  canal  at  its  terminus  near  Weldon,  and  in  this  suit  seeks  to 
recover  possession.  The  defendant  had  leased  the  land  from  the 
company  for  a  period  which  had  expired  before  the  day  of  sale, 
but  still  continued  in  possession,  refusing  to  surrender  to  the 
plaintiff. 

Under  an  act  of  the  General  Assembly,  entitled  "  An  Act  for 
the  dissolution  of  the  Roanoke  Navigation  Co.,"  passed  at  the 
session  of  1874-75,  c.  198,  proceedings  had  been  instituted  in  the 
Superior  Court  of  Halifax  and  the  complaint  filed,  but  no  further 
action  taken  at  the  date  of  sale.  Two  objections  are  urged  for 
the  appellant: 

1.  That  the  proceeding  to  annul  the  corporation  and  dispose 
of  its  property  directed  by  the  statute  supersedes  and  renders 
nugatory  the  interference  of  a  creditor,  and  that  no  title  passed 
by  the  sheriff's  deed ;  and 

2.  That  the  canal  bed,  as  severable  from  its  general  property 
and  franchise,  is  not  subject  to  execution. 

We  propose  to  consider  the  last  proposition  first.  In  State  v. 
Rives,  5  Ired.  297,  a  sale  of  so  much  of  the  roadbed  of  the  Ports- 
mouth &  Roanoke  Railroad  Co.  as  was  within  the  county  of 
Northampton,  under  an  execution  at  the  instance  of  a  judgment 
creditor,  was  held  to  be  legal  and  the  purchaser  to  have  acquired 
title  to  the  land.  This  was  because  of  the  assumed  want  of  any 
other  remedy  for  the  creditor  and  by  force  of  the  statute  which 
authorized  a  plaintiff  to  sue  out  against  a  corporation  debtor,  "  a 
distringas  or  fieri  facias,  as  he  may  think  proper,  and  the  said 
writs  of  distringas  or  fieri  facias  may  be  levied  as  well  on  the 
current  money  as  on  the  goods,  chattels,  lands,  and  tenements  of 
the  said  corporation."  Rev.  Stat.,  c.  26,  §  5.  The  result  of  up- 
holding this  diversion  of  the  property  from  the  original  and  in- 
tended purposes  of  its  condemnation  to  the  use  of  the  company, 
and  the  injustice  done  the  former  owner,  whose  damages  were 
lessened  by  the  advantages  to  be  derived  from  the  construction  of 
the  proposed  improvement,  conducted  the  mind  of  the  late  Chief 
Justice,  who  presided  at  the  trial  in  the  Superior  Court,  to  the 
conclusion  that  the  sale  was  not  authorized  by  law.  In  delivering 
the  overruling  opinion  in  this  court,  Ruffin,  Ch.  J.,  declaring  that 
"  the  legislature  can  prescribe  what  shall  or  shall  not  be  the  sub- 
ject of  execution,"  proceeds  to  say :  "  We  agree  that  the  franchise 
cannot  be  sold.  It  is  intangible  and  vested  in  an  artificial  being, 
of  a  particular  organization,  suited  in  the  view  of  the  legislature 
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to  the  most  proper  and  beneficial  use  of  the  franchise,  and  there- 
fore it  cannot  be  assigned  to  a  person  natural  or  artificial,  to  which 
the  legislature  has  not  committed  its  exercise  and  emolument/' 
and  he  adds :  "  We  regret  sincerely  that  it  has  hitherto  escaped  the 
attention  of  these  companies  and  of  the  legislature  that  some  act 
was  necessary,  in  order  that  such  sales,  when  unavoidable,  might 
be  made  with  the  least  loss  to  the  debtors  and  with  the  greatest 
advantage  to  the  creditors  and  purchasers,  by  providing  for  keep- 
ing up  the  franchise  with  the  estate." 

The  correctness  of  the  general  proposition  that  the  property, 
real  and  personal,  of  corporations  formed  for  the  prosecution  of 
objects  of  personal  benefit,  as  that  belonging  to  individuals,  may 
be  seized  and  by  sale  appropriated  to  the  payment  of  its  debts, 
does  not  admit  of  question.  Between  them  the  law  makes  no 
distinction,  as  has  been  repeatedly  decided.  Maryland  v.  Bank, 
6  Gill.  &  John.  205 ;  Ev.  L.,etc.,  v.  Buf.  Hyd.  Association,  64  N.  Y. 
561 ;  Queen  v.  Vict.  Park  Co.,  41  E.  C.  L.  R.  544.  But  so  far  as 
the  opinion,  except  by  force  of  the  statute,  extends  the  liability 
to  the  estate  of  corporations  created  for  public  purposes,  indis- 
pensable to  the  exercise  of  the  conferred  franchise  and  to  the 
performance  of  correlative  duties,  it  is  not  in  harmony  with 
adjudications  elsewhere  of  the  highest  authority,  and  we  are  not 
disposed  to  enlarge  the  sphere  of  its  operation.  Some  of  the  cases 
on  the  subject  will  be  noticed. 

In  Ammant  v.  President,  etc..  Turnpike  Co.,  13  Serg.  &  Rawle, 
210,  the  plaintiff  bought  at  execution  sale  "  all  the  right,  title, 
interest,  and  claim  "  of  the  company  "  of,  in,  and  to  ten  miles  of 
its  road,"  with  specified  limits,  and  it  was  held  that  he  acquired 
no  property  by  his  purchase,  Tilghman,  Ch.  J.,  declaring  that 
"  the  inconvenience  would  be  excessive  if  the  right  of  the  company 
could  be  cut  up  into  an  indefinite  number  of  small  parts  and  in- 
vested in  individuals,"  and  that  the  turnpike  company  "  alone  were 
confided  in,  and  they  alone  looked  to  for  a  faithful  performance 
of  the  important  duties  incumbent  upon  them. 

In  Gue  V.  Tide  Water  Canal,  24  How.  (U.  S.)  257,  execution 
had  been  levied  ''  on  a  house  and  lot,  sundry  canal  boats,  a  wharf, 
and  sundry  other  lots,"  and  an  injunction  asked  to  restrain  the 
sale.  Taney,  Ch.  J.,  delivering  the  opinion,  uses  this  language: 
"  The  property  seized  by  the  marshal  is  of  itself  of  scarcely  any 
value  apart  from  the  franchise  of  taking  toll  with  which  it  is  con- 
nected in  the  hands  of  the  company,  and  if  sold  under  this  Hen 
facias  without  the  franchise,  would  bring  scarcely  anything,  but 
would  yet,  as  it  is  essential  to  the  working  of  the  canal,  render 
the  property  of  the  company  in  the  franchise,  now  so  valuable 
and  productive,  utterly  valueless,"  and  he  adds :  "  It  would  be 
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against  the  principles  of  equity  to  allow  a  single  creditor  to  de- 
stroy a  fund  to  which  other  creditors  had  a  right  to  look  for 
payment,  and  equally  against  the  principles  of  equity  to  permit 
him  to  destroy  the  value  of  the  property  of  the  stockholders  by 
dissevering  from  the  franchise  property  which  was  essential  to 
its  useful  existence." 

In  Coe  V,  R.  R.  Co.,  10  Ohio,  372,  the  rule  is  thus  laid  down : 
"  When  power  is  given  to  acquire  an  interest  in  real  estate, 
for  the  single  and  exclusive  purpose  of  the  exercise  of  a  franchise, 
and  particularly  when  to  acquire  such  interest  there  is  a  delega- 
tion of  the  power  of  eminent  domain,  the  interest  cannot  be  sepa- 
rated from  the  use  to  which  alone  it  can  be  applied,  and  if  the 
franchise  cannot  be  conveyed,  neither  can  the  interest  in  real 
estate,  with  which  it  is  connected. 

A  very  forcible  and  clear  view  of  the  subject  is  presented  by 
Woodward,  J.,  in  R.  R.  Co.  v,  Colwell,  39  Penn.  337 :  "  Lands 
bought  and  not  dedicated  to  corporate  purposes  are  bound  by  the 
lien  of  judgments  and  are  liable  to  be  levied  in  execution  and  sold 
by  the  sheriff  in  the  same  manner  and  with  the  same  effect  as  the 
lands  of  any  other  debtor.  As  to  land  which  has  been  appropriated 
to  corporate  objects,  and  is  necessary  for  the  full  enjo)rment  and 
exercise  of  any  franchise  of  the  company,  whether  acquired  by 
purchase  or  by  exercise  of  the  delegated  power  of  eminent  domain, 
the  company  hold  it  entirely  exempt  from  levy  and  sale,  and  this 
on  no  ground  of  prerogative  or  corporate  immunity,  for  the  com- 
f)any  can  no  more  alien  or  transfer  such  land  by  their  own  act 
than  can  a  creditor  by  legal  process,  but  the  exemption  rests  on 
the  public  interests  involved  in  the  corporation.  For  the  sake  of 
the  public,  whatever  is  essential  to  the  corporate  functions  shall 
be  retained  by  the  corporation.  A  railroad  company  could  scarcely 
accomplish  the  end  of  its  being  after  the  ground  on  which  its  rails 
rest  had  been  sold  to  a  stranger." 

'*  The  road,  with  all  its  appurtenances,"  remarks  Sharswood,  J., 
in  the  more  recent  case  of  Youngman  v.  R.  R.  Co.,  65  Penn.  278, 
"  being  necessary  to  the  exercise  of  the  franchise  granted  by  the 
sale,  could  not  be  levied  on  and  sold  under  execution  on  a  judg- 
ment against  the  corporation." 

The  distinction  between  corporate  property  which  can  and  can- 
not be  reached  by  a  fieri  facias  is  well  defined  and  strongly  pre- 
sented in  the  opinion  of  Thompson,  Ch.  J.,  in  a  case  determined 
in  1868  (Foster  v.  Fowler,  60  Penn.  27),  in  which,  after  dis- 
criminating between  "  those  corporations  that  are  agencies  of  the 
public,  directly  affecting  it,  and  those  which  only  affect  it  in- 
directly, by  adding  to  its  property  in  developing  its  natural  re- 
sources or  in  improving  its  mental  or  moral  qualities,"  he  says : 
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"  Of  the  former  are  corporations  for  the  building  of  bridges, 
turnpike  roads,  railroads,  canals,  and  the  like.  The  public  is 
directly  interested  in  the  results  to  be  produced  by  such  corpora- 
tions, in  the  facilities  afforded  to  travel  and  the  movements  of 
trade  and  commerce.  It  is  well  settled  that  this  use  is  not  to  be 
disturbed  by  the  seizure  of  any  part  of  their  property  essential 
to  their  active  operations  by  creditors.  They  must  recover  their 
debts  by  sequestering  their  earnings,  allowing  them  to  progress 
with  their  undertaking  to  accommodate  the  public.  This  direct 
benefit  to  and  accommodation  of  the  public  clearly  distinguish  this 
class  of  companies  from  the  second  class — ^namely,  private  cor- 
porations or  those  in  which  the  public  is  but  indirectly  interested, 
such  as  mining  and  manufacturing,  coal  and  iron  companies, 
libraries,  literary  societies,  schools,  and  the  like." 

In  our  researches  we  have  met  with  a  single  case  (Arthur  v. 
Bank,  9  Sme.  &  Mar.,  Miss.  394)  recognizing  the  authority  and 
approving  the  decision  in  State  v.  Rives,  and  in  opposition  to  the 
current  of  judicial  opinion. 

The  general  words  of  the  statute  which  to  some  extent  in- 
fluenced that  decision  may,  without  violence  to  their  meaning, 
admit  of  a  narrower  scope  and  be  restricted  to  the  property  of 
private  corporations  and  to  that  of  public  corporations,  which 
may  be  replaced  and  is  not  indispensable  to  the  exercise  of  their 
necessary  functions  and  the  discharge  of  public  duties,  upon  the 
distinction  taken  in  the  cases  cited.  But  we  are  not  required  to 
question  the  correctness  of  the  construction  which  so  widely  ex- 
tends the  application  of  the  law.  It  has  since  been  amended  in 
accordance  with  the  suggestion  of  the  Chief  Justice  and  the  wtry 
remedy  pointed  out  has  been  given.  The  franchises  of  a  class  of 
corporations,  to  which  that  then  under  consideration  belongs, 
with  all  the  corporate  property,  may  now  be  reached  and  its  profits 
applied  to  the  satisfaction  of  the  claims  of  creditors.  To  the 
section,  remaining  substantially  unchanged,  has  been  added  the 
following:  "  And  if  the  judgment  or  decree  be  against  a  railroad 
or  other  corporation  authorized  to  receive  fare  or  tolls,  the  fran- 
chise of  such  corporation,  with  all  the  rights  and  privileges 
thereof,  so  far  as  relates  to  the  receiving  of  fare  or  tolls,  and  also 
all  other  corporate  property,  real  and  personal,  may  be  taken  on 
execution  and  sold  under  rules  regulating  the  sale  of  real  estate." 
Rev.  Code,  c.  26,  §  9.  The  amendments  further  provide  for  the 
manner  of  selling  and  that  the  sheriff  shall  "  deliver  to  the  pur- 
chaser possession  of  all  the  corporate  property  connected  with 
the  franchise  belonging  to  such  corporation  in  whatever  county 
the  same  may  be  situated."    §§  10,  11. 

In  furtherance  of  the  same  policy  of  preserving  intact  the  cor- 
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porate  privileges  bestowed  for  the  public  benefit,  it  has  been 
enacted  that  purchasers  of  the  property  at  a  mortgage  sale  shall 
ipso  facto  become  a  body  corporate  and  "  succeed  to  all  such 
franchises,  rights,  and  privileges,  and  perform  all  such  duties  " 
as  the  preceding  corporation  possessed,  except  that  they  shall  not 
incur  liability  for  its  obligations.    Bat.  Rev.,  c.  26,  §§  46  and  47. 

It  will  be  observed  that  the  subjection  of  the  franchise  to  exe- 
cution is  confined  to  such  corporations  as  may  "  receive  fare  or 
tolls,"  leaving  all  others  to  the  operation  of  the  pre-existing  law, 
and  both  acts  look  to  the  continued  association  of  the  property 
with  the  franchise.  Thus  the  public  interests  remain  unaffected 
by  proceedings  that  result  in  a  change  of  ownership  merely  and 
a  transfer  of  public  duties  from  one  to  another  party.  This  legis- 
lation springing  out  of  the  decision  in  Rives'  case,  and  intended 
to  obviate  the  inconveniences  of  a  disruption  of  the  company  and 
the  loss  of  those  facilities  for  travel  and  transportation  which  it 
had  afforded,  must,  we  think,  be  deemed  an  expression  of  the 
legislative  will  to  substitute  the  new  in  place  of  the  former  rem- 
edy. It  secures  to  creditors  all  their  just  rights,  yet  in  subordina- 
tion to  the  higher  public  demand  for  an  unobstructed  road  and 
without  wrong  to  those  from  whom  the  land  has  been  taken  and 
appropriated  to  its  use.  It  must  therefore  be  declared  that  the 
plaintiff  acquired  no  estate  in  the  land  by  virtue  of  the  sale  and 
sheriff  deed.  It  is  unnecessary  to  pass  upon  the  other  defense. 
According  to  the  case  agreed,  a  non-suit  must  be  entered  and  it  is 
so  ordered. 

Error.    Reversed. 


Section  IV. — Effect  of  Dissolution  of  Corporation  on 

Creditors'  Rights. 

JACOB  MUMMA,  Plaintiff  in  Error,  v,  THE  POTOMAC 

CO. 

In  the  Supreme  Court  of  the  United  States,  January  Term, 

1834. 

[Reported  in  8  Peters  281.] 

Brent  and  Tabbs  for  the  plaintiff  in  error. 

Jones  and  Coxe  for  the  defendants. 

Story,  J.^  This  is  a  writ  of  error  to  the  Circuit  Court  of  the 
District  of  Columbia  for  the  county  of  Washington.  The  case 
presented  on  the  record  is,  shortly,  this : 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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0  The  plaintifF  in  error,  Mutnma,  in  June,  i8i8,  recovered  a  judg- 

ment against  the  Potomac  Co.  for  the  sum  of  five  thousand  dollars. 
No  steps  were  taken  to  enforce  the  payment  of  the  judgment,  nor 
any  further  proceedings  had  in  relation  thereto,  until  the  i8th 
day  of  April,  1828,  on  which  day  a  writ  of  scire  facias  was  issued 
from  the  clerk's  office  of  said  court  against  the  said  Potomac  Co. 
to  revive  said. judgment,  which  case  was  continued  by  consent  of 
parties  from  term  to  term  until  December  term  of  said  court,  in 
the  year  1830,  at  which  term  the  following  plea  and  statement 
were  filed  by  consent  of  parties :  "  The  attorneys  upon  the  record 
of  the  said  defendants  now  here  suggest  and  show  to  the  court 
that  since  the  rendition  and  record  of  said  judgment  the  said 
Potomac  Co.,  in  due  pursuance  and  execution  of  the  provisions 
of  the  charter  of  the  Chesapeake  &  Ohio  Canal  Co.,  enacted  by 
the  States  of  Maryland  and  Virginia  and  by  the  Congress  of  the 
United  States,  have  duly  signified  their  assent  to  said  charter,  etc., 
and  have  duly  surrendered  their  charter  and  conveyed  in  due  form 
of  law  to  the  said  Chesapeake  &  Ohio  Canal  Co.  all  the  property, 
rights,  and  privileges  by  them  owned,  possessed  and  enjoyed 
under  the  same,  which  surrender  and  transfer  from  said  Potomac 
Co.  have  been  duly  accepted  by  the  Chesapeake  &  Ohio  Canal  Co. 
as  appears  by  the  corporate  acts  and  proceedings  of  said  company, 
and  final  deed  of  surrender  from  the  said  Potomac  Co.,  dated  on 
the  15th  day  of  August,  1828,  duly  executed  and  recorded  in  the 
several  counties  of  the  States  of  Virginia  and  Maryland,  and  the 
District  of  Columbia,  wherein  said  Potomac  Co.  held  any  lands, 
and  wherein  the  canals  and  works  of  said  company  were  situated : 
which  said  corporate  acts  and  proceedings  the  said  attorneys  here 
bring  into  court,  etc.,  whereby  the  said  attorneys  say  the  char- 
ter of  the  said  Potomac  Co.  became  and  is  vacated  and  annulled, 
and  the  company  and  the  corporate  franchises  of  the  same  are 
extinct,"  etc. 

Whereupon  the  following  statement  and  agreement  were  en- 
tered into  and  signed  by  the  counsel  for  both  parties,  and  made  a 
part  of  the  record. 

"  The  truth  of  the  above  suggestion  is  admitted ;  and  it  is 
agreed  to  be  submitted  to  the  court,  whether,  under  such  cir- 
cumstances, any  judgment  can  be  rendered  against  the  Potomac 
Co.  upon  this  scire  facias,  reviving  the  judgment  in  said  writ  men- 
tioned, and  that  reference  for  the  said  corporate  acts  and  proceed- 
ings, and  the  deed  in  the  above  suggestion  mentioned,  be  had  to 
the  printed  collection  of  acts,  etc.,  printed  and  published  by  au- 
thority of  the  president  and  directors  of  the  Chesapeake  &  Ohio 
Canal  Co.  in  1828." 

Upon  this  statement  and  agreement  the  Circuit  Court  gave 
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judgment,  that  the  plaintiif  take  nothing  by  his  writ;  and  the 
question  now  is  whether  this  judgment  is  warranted  by  law. 

Two  points  have  been  made  at  the  bar.  i.  That  the  corporate 
existence  of  the  Potomac  Co.  was  not  so  totally  destroyed  by  the 
operation  of  the  deed  of  surrender  as  to  defeat  the  rights  and 
remedies  of  the  creditors  of  the  company.  2.  That  the  deed  of  ^ 
surrender  violates  the  obligation  of  the  contracts  of  the  company, 
and  that  the  legislative  acts  of  Virginia  and  Maryland,  though 
confirmed  by  the  Congress  of  the  United  States,  are  on  this  ac- 
count void,  and  can  have  no  legal  effect. 

We  think  that  the  agreement  of  the  parties  completely  covers 
the  first  point,  and  precludes  any  examination  of  it.  That  agree- 
ment admits  the  truth  of  the  suggestions  in  the  plea  of  the  at- 
torneys for  the  Potomac  Co. ;  and  by  that  it  is  averred,  that  the 
charter  of  the  Potomac  Co.  was  duly  surrendered  to  the  Chesa-' 
peake  &  Ohio  Canal  Co.,  and  was  duly  accepted  by  the  latter ;  and 
that  thereby  the  charter  of  the  Potomac  Co.  became  and  is  vacated 
and  annulled.  And  if  we  were  at  liberty  to  consider  the  last  aver- 
ment, not  as  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  the 
same  result  would  follow;  for  the  thirteenth  section  of  the  act 
of  Virginia  of  January,  1824,  incorporating  the  Chesapeake  & 
Ohio  Canal  Co.,  declares,  that  upon  such  surrender  and  accept- 
ance "  the  charter  of  the  Potomac  Co.  shall  be,  and  the  same  is 
hereby  vacated  and  annulled ;  and  all  the  powers  and  rights  there- 
by granted  to  The  Pof  omac  Co.  shall  be  vested  in  the  company  1 
hereby  incorporated.'* 

Unless,  then,  the  second  point  can  be  maintained,  there  is  an  \ 
end  of  the  cause,  for  there  is  no  pretense  to  say  that  a  scire  facias  i 
can  be  maintained,  and  a  judgment  had  thereon,  against  a  dead  . 
corporation,  any  more  than  against  a  dead  man.    We  are  of  ' 
opinion  that  the  dissolution  of  the  corporation,  under  the  acts  of 
Virginia  and  Maryland  (even  supposing  the  act  of  confirmation 
of  Congress  out  of  the  way),  cannot,  in  any  just  sense,  be  con- 
sidered, within  the  clause  of  the  Constitution  of  the  United  States 
on  this  subject,  an  inipairing  of  the  obligation  of  the  contracts  of 
the  company  by  those  States,  any  more  than  the  death  of  a  private  , 
person  can  b^  said  to  impair  the  obligation  of  his  contracts.    The 
obligation  of  those  contracts  survives;  and  the  creditors  may  en-, 
force  their  claims  against  any  property  belonging  to  the  corpora-' 
tion,  which  has  not  passed  into  the  hands  of  bona  fide  purchasers^ 
but  IS  still  held  in  trust  for  the  company  or  for  the  stockholders 
thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted  by. 
the  local  laws.     Besides,  the  twelfth  section  of  the  act  incorpo- 
rating the  Chesapeake  &  Ohio  Canal  Co.  makes  it  the  duty  of  the 
president  and  directors  of  that  company,  so  long  as  there  sKall  be 
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and  remain  any  creditor  of  the  Potomac  Co.  who  shall  not  have 
vested  his  demand  against  the  same  in  the  stock  of  the  Chesapeake 
&  Ohio  Canal  Co.  (which  the  act  enables  him  to  do),  to  pay  to 
such  creditor  or  creditors,  annually,  such  dividend  or  proportion 
of  the  net  amount  of  the  revenues  of  the  Potomac  Co.,  on  an 
average  of  the  last  five  years  preceding  the  organization  of  the  said 
Chesapeake  &  Ohio  Canal  Co.,  as  the  demand  of  the  said  creditor 
or  creditors  at  that  time  may  bear  to  the  whole  debt  of  one  hun- 
dred and  seventy-five  thousand  eight  hundred  dollars  (the  sup- 
posed aggregate  amount  of  the  debts  of  the  Potomac  Co.).  So 
that  here  is  provided  an  equitable  mode  of  distributing  the  assets 
of  the  company  among  its  creditors,  by  an  apportionment  of  its 
revenues,  in  the  only  mode  in  which  it  could  be  practically  done 
upon  its  dissolution — a  mode  analogous  to  the  distribution  of  the 
assets  of  a  deceased  insolvent  debtor. 

Independent  of  this  view  of  the  matter,  it  would  be  extremely 
difficult  to  maintain  the  doctrine  contended  for  by  the  plaintiff  in 
error  upon  general  principles.  A  corporation,  by  the  very  terms 
and  nature  of  its  political  existence,  is  subject  to  dissolution  by  a 
surrender  of  its  corporate  franchises,  and  by  a  forfeiture  of  them 
for  wilful  misuser  and  nonuser.  Every  creditor  must  be  pre- 
sumed to  understand  the  nature  and  incidents  of  such  a  body 
politic,  and  to  contract  with  reference  to  them.  And  it  would 
be  a  doctrine  new  in  the  law,  that  the  existence  of  a  private  con- 
tract of  the  corporation  should  force  upon  it  a  perpetuity  of  exist- 
ence contrary  to  public  policy,  and  the  nature  and  objects  of  its 
charter. 

Without  going  more  at  large  into  the  subject,  we  are  of  opinion 
that  the  judgment  of  the  Circuit  Court  ought  to  be  affirmed.  But 
as  there  is  no  such  corporation  in  esse  as  the  Potomac  Co.,  there 
can  be  no  costs  awarded  to  it. 


JOHN  BACON  AND  Others  v.  WILLIAM  ROBERTSON 

AND  Others. 

In  the  Supreme  Court  of  the  United  States,  December 

Term,  1855. 

[Reported  in  18  Howard  480.] 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

The  transaction  to  which  the  suit  relates  was  partly  and  inci- 
dentally brought  before  the  notice  of  this  court  in  16  How.  106. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Wharton  and  Yerger  for  the  appellants.  ^    ^ 

Lawrence  for  the  appellees.  \^^^^ 

Campbell,  J.  This  bill  was  filed  in  the  Circuit  Court  against 
William  Robertson,  a  trustee,  appointed  to  liquidate  the  affairs  of 
the  late  Couunercial  Bank  of  Natchez,  Mississippi,  and  such  of 
the  stockholders  of  the  bank  as  are  citizens  of  that  State,  and  is 
prosecuted  by  a  number  of  stockholders,  owning  one-fifth  part  of 
the  capital  stock  for  themselves,  and  such  of  the  stockholders  as 
are  not  citizens  of  Mississippi,  or  defendants  in  the  bill. 

The  Commercial  Bank  was  incorporated  and  organized  under 
enactments  of  the  legislature  in  1836,  with  a  capital  of  $3,050,- 
000,  divided  into  shares  of  $100  each,  which  are  now  distributed 
among  two  hundred  and  eighty  persons. 

The  corporation  carried  on  the  business  of  banking  through 
the  agency  of  presidents,  directors,  cashiers,  and  other  officers 
at  Natchez,  and  four  other  towns  of  Mississippi,  for  a  number 
of  years.  During  this  time  there  was  a  temporary  suspension 
of  specie  payments,  which  the  bill  avers  to  have  been  acci-^ 
dental^  and  to  have  formed  the  only  ground  for  the  proceedings 
taken  against  the  corporation.  In  June,  1845,  ^^^  Circuit  Court 
of  Adams  County  rendered  a  judgment  against  the  bank,  upon 
an  information  in  the  nature  of  a  quo  warranto  preferred  pur- 
suant to  the  act  of  the  legislature  of  July7  1843.  By  this  judg- 
ment the  bank  was  "  prejudged  and  excluded  from  further  hold- 
ing or  exercising  the  liberties,  privileges,  and  franchises  granted 
by  the  said  charter ; "  "  the  liberties,  privileges,  and  franchises 
granted  to  the  bank  were  seized  "  by  the  State ;  the  "  property, 
books,  and  assets  of  the  bank  "  were  adjudged  to  be  seized  and 
delivered  to  a  trustee,  who  might  have  execution  therefor.  Will- 
iam Robertson  was  appointed  that  trustee  "  to  take  charge  of  the 
books  and  assets  of  the  bank."  His  duties  are  declared,  conform- . 
ably  to  the  act  of  1843,  which  will  be  considered  in  another  part  | 
of  this  opinion. 

The  bank  appealed  from  this  judgment,  and  in  tKe  spring 
session  of  the  High  Court  of  Errors  and  Appeals,  in  1846,  it 
was  affirmed.  William  Robertson  entered  upon  the  office  of 
trustee  in  July,  1846.  He  took  possession  of  money,  stocks, 
evidences  of  debt,  and  real  estate  having  a  nominal  value  of 
near  four  millions  of  dollars,  and  continues  to  hold  them,  except 
in  so  far  as  he  has  applied  them  to  the  payment  of  the  charges 
of  the  trust,  and  the  debts  of  the  corporation.  The  bill  alleges 
that  all  the  debts  have  been  paid,  and  that  only  a  small  sum  is 
due  for  costs,  and  that  property  of  great  value,  consisting  of 
money,  stocks,  evidences  of  debt,  bonds,  and  personalty  remains 
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\  with  the  trustee,  who  refuses  to  account  for  them  to  the  stock- 
holders. The  object  of  the  bill  is  to  establish  the  title  of  the 
stockholders  to  this  surplus,  and  to  obtain  the  ratable  shares  of 
such  of  them  as  are  able  and  willing  to  join  as  plaintiffs  in  this 
suit.  The  bill  names  a  number  of  the  stockholders  as  parties, 
and  is  fitted  to  embrace  all  by  the  representation  of  these. 

The  defendants  joined  in  a  general  demurrer  to  the  bill;  a 
decree  of  dismissal  was  rendered  at  the  hearing  at  the  circuit, 
and,  by  appeal,  was  taken  up  to  this  court  to  revise  that  decision. 

When  the  defendant  Robertson  assimied  the  office  of  trustee 
his  duties  were  defined  by  two  acts  of  the  legislature  of  Missis- 
sippi. The  act  of  July,  1843,  directed  the  institution  of  suits 
against  such  of  the  banking  corporations  of  the  State  as  had 
violated  their  charters  in  such  a  manner  as  to  incur  their  for- 
feiture, and  prescribed  the  form  of  the  suits  for  the  enforcement 
of  that  forfeiture.  It  enacted  "  that  upon  a  judgment  of  for- 
feiture against  any  bank,  the  debtors  of  the  bank  shall  not  be  re- 
leased from  their  debts  and  liabilities  to  the  same ;  but  it  was  made 
the  duty  of  the  Circuit  Court,  rendering  the  said  judgment,  to 
appoint  one  or  more  trustees  to  take  charge  of  the  books  and 
assets  of  the  banks,  who  should  sue  for  and  collect  all  debts  due 
such  bank,  and  sell  and  dispose  of  all  property  owned  by  it,  or 
held  by  others  for  its  use ;  and  the  proceeds  of  the  debts,  when  col- 
lected, and  of  the  property  when  sold,  to  apply,  as  may  hereafter 
be  directed  by  law,  to  the  payment  of  the  debts  of  such  bank. 
The  trustee  was  made  subject  to  a'  criminal  prosecution  for  em- 
bezzlement, conversion  of  the  trust  property,  as  a  failure  to  ac- 
count for  it  according  to  law ;  and  both  acts  prescribed  a  bond 
to  be  given  to  secure  the  faithful  performance  of  his  duty.  The 
act  of  February,  1846,  amended  and  enlarged  the  scope  of  the 
act  of  1843,  ^"d  ^^s  applicable  to  all  trustees  appointed  under 
either. 

This  act  provided  a  summary  remedy  in  favor  of  the  trustee 
to  obtain  the  control  of  the  corporate  property ;  for  an  inventory 
to  be  mAde  to  the  first  court,  after  his  appointment ;  for  an  order 
of  sale  of  all  the  corporate  property  at  auction,  for  cash,  after  a 
notice  of  ninety  days,  at  specified  places;  for  commissioners  to 
audit  the  claims  against  the  banks,  and  for  their  presentation  to 
these  commissioners ;  for  early  decisions  upon  the  exceptions  to 
their  report ;  for  a  final  decree  of  distribution — ^first,  in  the  pay- 
ment of  expenses,  then  public  dues,  costs,  and  fees,  the  debts  re- 
ported, and,  lastly,  **  the  .^surplus,  if  any,  shall  be  ratably  dis- 
tributed among  the  stockholders/'  There  waslrpr6vl5l6n-that  the 
bills  of  the  bank  should  "be  receivable  for  debts,  and  that  the  debtor 
might  redeem  from  any  purchaser  of  his  debt  or  obligation  (so 
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sold)  during  two  years,  by  paying  the  purchase-money,  all  costs, 
and  twelve  and  a  half  per  cent,  interest.  The  object  of  the  twQ 
statutes  can  hardly  be  misconceived.  They  are  parts  of  a  sys- 
tem, the  latter  act  being  auxiliary  to,  and  adopted  in  aid  of,  the 
provisions  of  the  earlier  act  of  1843 — the  two  acts  containing  the 
full  expression  of  the  will  of  the  legislature.  The  circumstances 
of  the  legislature  enabled  it  to  defer  the  promulgation  of  its  en- 
tire policy  until  the  year  1846.  The  exigencies  of  the  State  were 
entirely  answered  by  the  directions  given  in  1843  to  the  execu- 
tive officers  to  take  initiatory  measures  for  placing  these  corpora- 
tions under  restraint,  and  for  the  security  of  their  property.  To 
effectuate  these  involved  delay  and  litigation,  and  the  legislature 
might  well  await  their  issue,  before  unfolding  their  whole  plan  of 
liquidation  and  settlement.  The  two  statutes  which  embody  it 
have  formed  the  subject  of  much  discussion  in  the  courts  of  Mis- 
sissippi, and  difficulty  has  been  experienced  there  in  carrying  them 
into  execution.  No  suit  has  been  instituted  there  by  the  stock- 
holders, though  their  rights  have  been  incidentally  debated,  both 
at  the  bar  and  by  the  Supreme  Appellate  Court.  To  comprehend 
the  import  of  this  legislation,  we  must  consider  the  mischiefs  it 
was  designed  to  prevent  or  remove,  and  the  mode  adopted  to  ac- 
complish the  end;  for  the  legislation  is  of  a  character  wholly 
remedial.  The  common  law  of  Great  Britain  was  deficient  in 
supplying  the  instrumentalities  for  a  speedy  and  just  settlement 
of  the  affairs  of  an  insolvent  corporation  whose  charter  had  been 
forfeited  by  a  judicial  sentence.  The  opinion  usually  expressed 
as  to  the  effect  of  such  a  sentence  was  unsatisfactory  and  ques- 
tioned. There  had  been  instances  in  Great  Britain  of  the  dissolu- 
tion of  public  or  ecclesiastical  corporations  by  the  exertion  of  the 
public  authority,  or  as  a  consequence  of  the  death  of  their  mem- 
bers, and  Parliament  and  the  courts  had  affirmed  in  these  in- 
stances that  the  endowments  they  had  received  from  the  prince 
or  pious  founders  would  revert  in  such  a  case.  Stat,  de  terris 
Templariorum,  17  Edw.  II.;  Dean  and  Canons  of  Windsor, 
Godb.  211;  Johnson  v,  Norway,  Winch.  37;  Owen,  73;  6  Vin. 
Abr.  280.  What  was  to  become  of  their  personal  estate  and  of 
their  debts  and  credits  had  not  been  settled  in  any  adjudged 
case,  and  as  was  said  by  Pollexfen  in  the  argument  of  the  quo 
warranto  against  the  city  of  London,  was  perhaps  "  non  definitur 
in  jure,"  Solicitor  Finch,  who  argued  for  the  Crown  in  that 
cause,  admitted,  "  I  do  not  find  any  judgment  in  a  quo  warranto  of 
a  corporation  being  forfeited."  Treby,  on  behalf  of  the  city,  said : 
"  The  dissolving  a  corporation  by  a  judgment  in  law,  as  is  here 
sought,  I  believe  is  a  thing  that  never  came  within  the  compass 
of  any  man's  imagination  till  now ;  no,  not  so  much  as  in  the  put- 
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ting  of  a  case.  For  in  all  my  search  (and  upon  this  occasion  I 
have  bestowed  a  g^eat  deal  of  time  in  searching),  I  cannot  find 
that  it  ever  so  much  as  entered  into  the  conception  of  any  man 
before ;  and  I  am  the  more  confirmed  in  it  because  so  learned  a 
gentleman  as  Mr.  Solicitor  has  not  cited  any  one  such  case  where- 
in it  has  been  (I  do  not  say  adjudged  but)  even  so  much  as  ques- 
tioned or  attempted ;  and,  therefore,  I  may  very  boldly  call  this 
a  case  of  primae  impressionis"  The  argument  of  PoUexfen  was 
equally  positive.  The  power  of  courts  to  adjudge  a  forfeiture  so 
as  to  dissolve  a  corporation  was  affirmed  in  that  case,  but  the  eSect 
of  that  judgment  was  not  illustrated  by  any  execution,  and  the 
courts  were  relieved  from  their  embarrassment  by  an  act  of  Par- 
liament annulling  it.  Smith's  Case,  4  Mod.  53;  Skin.  310;  8  St. 
Tri.  1042,  1057,  1283.  Nor  have  the  discussions  since  the  Revolu- 
tion extended  our  knowledge  upon  this  intricate  subject.  The 
case  of  Rex  v.  The  Amery,  2  D.  &  E.  515,  has  exerted  much  in- 
fluence upon  text  writers.  The  questions  were,  whether  a  judg- 
ment of  seizure  quousque  upon  a  default  was  final,  and  if  so, 
whether  the  King's  grant  of  pardon  and  restitution  would  over- 
reach and  defeat  a  charter  granting  to  a  new  body  of  men  the 
same  liberties  intermediate  the  seizure  and  the  pardon.  The 
King's  Bench,  relying  upon  the  Year-book  of  15  Edw.  IV.,  de- 
clared the  judgment  to  be  final  and  the  new  charter  irrepealable. 
But  the  House  of  Lords  reversed  the  judgment.  The  judges, 
upon  an  examination  of  the  original  roll  of  the  case  in  the  Year- 
book, discovered  that  it  did  not  support  the  conclusion  dn^m 
from  it,  and  Chief  Baron  Eyre  says  "  that  Lord  Coke  had  adopted 
the  doctrine  too  hastily."  The  discussions  upon  this  case  show 
how  much  the  knowledge  of  the  writ  of  quo  warranto,  as  it  had 
been  used  and  applied  under  the  Plantagenets  and  Tudors,  had 
gone  from  the  memories  of  courts  and  lawyers.  4  D.  &  E.  122, 
Tan.  on  Quo  Warranto,  24.  In  Colchester  v,  Seaber,  3  Bur.  1866, 
where  the  suit  was  upon  a  bond,  and  the  defense  was  that  certain 
facts  had  occurred  to  dissolve  the  corporation,  and  that  the  cred- 
itor's claim  was  extinguished  on  the  bond,  Lord  Mansfield  said: 
"  Without  an  express  authority,  so  strong  as  not  to  be  gotten 
over,  we  ought  not  to  determine  a  case  so  much  against  reason  as 
that  Parliament  should  be  obliged  to  interfere."  The  question 
occurs  here,  could  Parliament  interfere  ?  And  the  answer  would 
be  by  their  authorizing  a  suit  to  be  brought  notwithstanding  the 
dissolution.  These  are  all  cases  of  municipal  corporations  where 
the  corporations  had  no  rights  in  the  property  of  the  corporation 
in  severalty.  The  courts  of  Westminster  have  found  much  dif- 
ficulty in  applying  the  principles  settled  in  regard  to  such,  to  the 
commercial  and  trading  corporations  that  have  come  into  exist- 
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ence  during  this  century.  The  courts  there  within  the  last  twelve 
months  have  been  troubled  to  discuss  whether  a  commercial  corpo- 
ration could  recover  damages  for  the  breach  of  a  parol  contract,  or 
whether  the  contract  should  have  had  a  seal  to  make  it  valid. 
Austra.  R.  M.  N.  Co.  v,  Marzetti,  32  L.  &  E.  572 ;  3  t6.  420.    It 
may  be  admitted  that  the  courts  of  law  could  not  give  any  relief  to 
the  shareholders  of  a  corporation  disfranchised  by  a  judicial  sen- 
tence in  respect  to  a  corporate  right.    Their  modes  of  proceeding 
do  not  provide  for  the  case  as  they  have  not  for  many  others. 
I  Plow.  276,  277 ;  Richards  v.  Richards,  2  B.  &  Adol.  447 ;  Will. 
Ex,  1 129.    But  this  concession  does  not  involve  an  acknowledg- 
ment that  the  rights  of  the  corporations  are  extinguished.    Courts 
of  chancery  have  been  forced  into  a  closer  contact  with  these  as- 
sociations, and  have  formed  a  more  rational  conception  of  their 
constitution  and  a  more  accurate  estimate  of  their  importance  to 
the  industrial  relations  of  society.    Those  courts  have  evinced  a 
spirit  of  accommodation  of  their  modes  of  proceeding  so  as  to 
adapt  them  to  the  changing  exigencies  of  society.    Lord  Cotten- 
ham,  in  Wallworth  v.  Holt,  4  M.  &  C.  635,  in  reference  to  the 
conduct  of  suits  in  which  similar  associations  were  concerned, 
said :  ''  I  think  it  is  the  duty  of  this  court  to  adapt  its  practice  and 
course  of  proceeding  to  the  existing  state  of  society,  and  not,  by 
too  strict  an  adherence  to  rules  and  forms  established  under  dif- 
ferent circumstances,  to  decline  to  administer  justice  and  to  en- 
force rights  for  which  there  is  no  other  remedy."    In  the  same 
spirit,  Wigram,  V.  C,  observes :   "  Corporations  of  this  kind  are 
in  truth  little  more  than  private  partnerships ;  and  in  cases  which 
may  be  easily  suggested,  it  would  be  too  much  to  hold  that 
a  society  of  private  persons  associated  together  in  undertakings 
which,  though  certainly  beneficial  to  the  public,  are  nevertheless 
matters  of  private  property,  are  to  be  deprived  of  their  civil  rights 
inter  se,  because,  in  order  to  make  their  common  objects  more 
attainable,  the  Crown  or  legislature  have  conferred  upon  them 
the  benefit  of  a  corporate  character."   Foss  v.  Harbottle,  2  Hare, 
491.    These  just  views  which  have  afforded  to  wise  chancellors  a 
sufficient  motive  to  enlarge  the  scope  and  relax  the  rigor  of  the 
rules  of  chancery  proceeding,  so  as  to  bring  the  civil  rights  of 
individuals  in  whatever  form  they  may  exist,  or  however  com- 
plicated or  ramified,  under  the  protection  of  legitimate  judicial 
administration,  have  been  adopted  in  the  United  States,  not  sim- 
ply for  the  improvement  of  methods  of  proceeding,  but  also  for 
the  adjustment  of  rights  and  the  assertion  of  responsibilities 
among  the  members  of  such  associations.     In  the  Bank  of  the 
United  States  v,  Deveaux,  5  Cr.  61,  this  court  held  "that  the 
technical  definition  of  a  corporation  does  not  uniformly  circum- 
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scribe  its  capacities,  but  that  courts  for  legitimate  purposes  will 
contemplate  it  more  substantially;  and  the  court  in  that  case 
allowed  the  corporation  to  use  its  corporate  name  for  the  pur- 
poses of  suit  in  the  courts  of  the  United  States  to  represent  the 
civil  capacities  of  the  persons  who  composed  it.  So  the  court  has 
held  that  corporate  acts  need  not  to  be  evinced  by  writing,  nor 
corporate  contracts  by  a  common  seal;  that  corporations  are 
liable  on  contracts  made  or  defaults  or  torts  committed  by  their 
officers  or  agents  in  the  course  of  their  employment.  12  Wheat 
40;  ih.  64;  6  How.  344;  14  ih,  468.  In  Lennox  v,  Roberts,  2 
Wheat.  373,  the  court  gave  effect  to  a  general  assignment  of  a 
corporation  of  its  choses  in  action  made  in  anticipation  of  the 
expiration  of  its  charter,  and  which  was  designed  to  preserve  to 
the  corporators  their  rights  of  property.  In  the  Mumma  t/.  Poto- 
mac Co.,  8  Pet.  281,  it  held  that  the  assignment  of  all  the  prop- 
erty of  a  corporation  and  the  surrender  and  cancellation  of  its 
charter  with  the  consent  of  the  legislature,  did  not  defeat  the  right 
of  the  judgment  creditor  to  satisfaction  out  of  the  property 
which  had  belonged  to  it.  The  power  of  courts  of  equity  in  cases 
like  these  was  recognized  as  adequate  to  maintain  the  rights  of  the 
parties  beneficially  interested,  and  this  doctrine  was  repeated  and 
developed  in  Curran  v,  Arkansas,  15  How.  304. 

The  tendency  of  the  discussions  and  judgments  of  the  G)urt  of 
Chancery  in  Great  Britain,  and  of  the  courts  of  this  country,  is 
to  concede  the  existence  of  a  distinct  and  positive  right  of  prop- 
erty in  the  individuals  composing  the  corporation,  in  its  capital 
and  business,  which  is  subject  in  the  main  to  the  management 
and  control  of  the  corporation  itself;  but  that  cases  may  arise 
where  the  corporators  may  assert  not  only  their  own  rights,  but 
the  rights  of  the  corporate  body .V And  no  reason  can  be  given 
why  the  dissolution  of  a  corporation,  whether  by  Judicial  sentence 
or  otherwise,  whose  capital  was  contributed  by  shareholders,  for 
a  lawful  and  perhaps  laudable  enterprise,  with  the  consent  of  the 
^.  ^c^  /  legislature,  should  suspend  the  operation  of  these  principles,  or 
"   /  '     *  hinder  the  effective  interference  of  the  Court  of  Chancery  for  the 

preservation  of  individual  rights  of  property  in  such  a  case.   The 
withdrawal  of  the  charter — that  is,  the  right  to  use  the  corporate 
name  for  the  purposes  of  suits  before  the  ordinary  tribunals— is 
»  such  a  substantial  impediment  to  the  prosecution  of  the  rights  of 

the  parties  interested,  whether  creditors  or  debtors,  as  would  au- 
,        thorize  equitable  interposition  in  their  behalf,  within  the  doctrine 
\     of  chancery  precedents^  Stainton  v.  The  Carron  Co.,  23  L.  &  E., 
;    315;  Travis  z\  Milne,  9  Hare,  141 ;  2  i&.  491.    For  the  sentence 
of  forfeiture  does  not  attaint  the  rights  of  property  of  the  corpo- 
rators or  corporation,  for  then  the  State  would  appropriate  it.   If 
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those  rights  are  put  an  end  to,  it  would  seem  to  be  rather  from 
a  careless  desregard,  or  hardened  and  reckless  indifference  to  con- 
sequences, on  the  part  of  the  public  authority,  than  from  any  pre- 
conceived plan  or  purpose.  For,  according  to  the  doctrine  of  the 
text  writers  on  this  subject,  the  consequences  are  visited  without 
any  discrimination;  the  losses  are  imposed  upon  those  who  are 
not  blameworthy,  and  the  benefits  are  accumulated  upon  thos^ 
who  are  without  desert.  The  effects  of  a  dissolution  of  a  corpo- 
ration are  usually  described  to  be,  the  reversion  of  the  lands  to 
those  who  had  granted  them;  the  extinguishment  of  the  debts, 
either  to  or  from  the  corporate  body,  so  that  they  are  not  a  charge 
nor  a  benefit  to  the  members.  The  instances  which  support  the 
dictum  in  reference  to  the  lands  consist  of  the  statutes  and  judg- 
ments which  follow  the  suppression  of  the  military  and  religious 
orders  of  knights,  and  whose  lands  returned  to  those  who  had 
granted  them,  and  did  not  fall  to  the  King  as  an  escheat ;  or  of 
cases  of  dissolution  of  monasteries  and  other  ecclesiastical  founda- 
tions, upon  the  death  of  all  their  members;  or  of  donations  to 
public  bodies,  such  as  a  mayor  and  commonalty.  But  such  cases 
afford  no  analogy  to  that  before  us.  The  acquisitions  of  real 
property  by  a  trading  corporation  are  commonly  made  upon  a  bar- 
gain and  sale,  for  a  full  consideration,  and  without  conditions  in 
the  deed ;  and  no  conditions  are  implied  in  law  in  reference  to  such 
conveyances.  The  vendor  has  no  interest  in  the  appropriation  of 
the  property  to  any  specific  object,  nor  any  reversion,  where  the 
succession  fails.  If  the  statement  of  the  consequences  of  a  disso- 
lution upon  the  debts  and  credits  of  the  corporation  is  literally 
taken,  there  can  be  no  objection  to  it.  The  members  cannot  re- 
cover nor  be  charged  with  them,  in  their  natural  capacities,  in  a 
court  of  law.  But  this  does  not  solve  the  difficulty.  The  questioni 
is,  has  the  bona  fide  and  just  creditor  of  a  corporation,  dissolved 
under  a  judicial  sentence  for  a  breach  in  its  charter,  any  claim 
upon  the  corporate  property  for  the  satisfaction  of  his  debt,  apart 
from  the  reservation  in  the  act  of  the  legislature  which  directed  i 
the  prosecution  ?  Can  the  lands  be  resumed  in  disregard  of  their 
rights  by  vendors,  who  have  received  a  full  payment  of  their 
price,  and  executed  an  absolute  conveyance  ?  Can  the  careless,/ 
improvident,  or  faithless  debtor  plead  the  extinction  of  his  debtj 
or  of  the  creditor's  claim,  and  thus  receive  protection  in  his  de- 
linquency? The  creditor  is  blameless — ^he  has  not  participated  in 
the  corporate  mismanagement,  nor  procured  the  judicial  sentence ; 
he  has  trusted  upon  visible  property  acquired  by  the  corpora- 
tion, in  virtue  of  its  legislative  sanction.  How  can  the  vendors 
of  the  lands  or  the  delinquent  debtors  resist  the  might  of  his 
equity?    But,  if  the  claims  of  the  creditor  are  irresistible,  those 
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of  the  stockholder  are  not  inferior,  at  least  against  the  parties 
who  claim  to  hold  the  corporate  property.  The  money,  evidences 
of  debt,  lands,  and  personalty  acquired  by  the  corporation,  were 
purchased  with  the  capital  they  lawfully  contributed  to  a  legiti- 
mate enterprise,  conducted  under  the  legislative  authority.  The 
enterprise  has  failed  under  circumstances,  it  may  well  be,  which 

\  entitle  the  State  to  withdraw  its  special  support  and  encourage- 
ment ;  but  the  State  does  not  affirm  that  any  cause  for  the  confis- 
cation of  the  property,  or  for  the  infliction  of  a  heavier  penalty, 
has  arisen.    It  is  a  case,  therefore,  in  which  courts  of  chancery, 

;  upon  their  well-settled  principles,  would  aid  the  parties  to  realize 
the  property  belonging  to  the  corporation,  and  compel  its  appli- 

.   cation  to  the  satisfaction  of  the  demands  which  legitimately  rest 

^^upon  it. 

In  our  view  of  the  equity  of  this  bill  we  have  the  support  and 

\  sanction  of  the  legislature  of  Mississippi.  Their  legislation  ex- 
)  eludes  all  the  consequences  which  have  been  imputed  as  necessary 
to  a  sentence  of  dissolution  on  a  civil  corporation.  From  the 
plenitude  of  their  powers,  for  the  amelioration  of  the  condition 
of  the  body  politic,  and  the  supply  of  defects  in  their  system  of 
remedial  laws,  they  have  afforded  a  plan  for  the  liquidation  and 
settlement  of  the  business  of  these  corporations  in  which  the 
equities  of  the  creditors  and  shareholders  respectively  are  recog- 
nized as  attaching  to  all  the  corporate  property  of  whatever  de- 
scription. And  the  inquiry  arises,  who  is  authorized  to  obstruct 
the  enforcement  of  these  equities  in  so  far  as  the  stockholders  of 
the  Commercial  Bank  of  Natchez  are  concerned?  The  creditors 
have  been  satisfied.  The  defendant  in  the  present  suit  is  the  trus- 
tee appointed  under  these  legislative  enactments.  His  demurrer 
confesses  that  he  has  received  money,  stocks,  evidences  of  debt, 
lands,  and  personal  property,  which  he  refuses  to  distribute.  He 
claims  that  the  stockholders  have  no  rights  since  the  dissolution 
of  the  corporation,  and  if  any,  they  must  be  looked  for  in  the  Cir- 
cuit Court  of  Adams  County,  Mississippi.  But  the  trustee  can- 
not deny  the  title  of  the  stockholders  to  a  distribution.  To  collect 
and  distribute  the  property  of  the  corporation  among  the  creditors 
and  stockholders  is  his  commission — for  this  end  he  was  placed  in 
the  possession  of  the  property,  and  was  armed  with  all  the  powers 
he  has  exercised. 

His  title  is  in  subordination  to  theirs,  and  his  duties  are  to 
maintain  their  rights  and  to  consult  their  advantage.  Pearson  v. 
Lindley,  2  Ju.  758 ;  3  Pet.  43 ;  4  Bligh,  i ;  Willis  Trus.  125,  172, 
173.  He  is  estopped  from  making  the  defense  of  a  want  of  tide 
in  the  stockholders.  Nor  is  the  objection  to  the  jurisdiction  of 
this  court  tenable.    Ten  years  have  nearly  elapsed  since  this  trust 
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was  created.  The  acts  of  the  legislature  contemplated  a  prompt 
and  speedy  settlement.  They  direct  the  reduction  of  all  the  prop- 
erty into  ready  money,  and  an  early  distribution  among  the  par- 
ties concerned.  The  trustee  confesses  that  he  has  not  sold  the 
lands  nor  personal  estate,  and  that  he  has  refused  to  distribute 
the  money.  He  has  committed  a  palpable  breach  of  trust,  accordj 
ing  to  the  case  made  by  the  bill  and  as  confessed  by  the  demurrer. 
All  the  other  trusts  having  been  fulfilled,  the  stockholders  are  en- 
titled to  such  an  administration  as  will  be  most  beneficial  to  them, 
or  to  a  sale  of  the  trust  property  in  the  manner  prescribed  by  the 
statute  of  Mississippi.  Nor  is  the  objection  to  the  form  of  the 
suit  tenable.  If  the  trust  estate  had  been  liquidated  and  the  in; 
terests  of  the  stockholders  ascertained,  any  stockholder  might 
have  maintained  a  suit  for  his  aliquot  share  without  including  any 
other  stockholder.  Smith  v.  Snow,  3  Mad.  C.  R.  310.  But  the 
trust  estate  has  not  been  sold,  nor  are  the  names  of  all  the  stock- 
holders ascertained,  the  trustee  is  called  on  to  account,  and  the 
bill  asks  for  the  collection  and  disposal  of  the  remaining  property 
under  the  authority  of  the  court  of  chancery. 

The  stockholders  are  interested  in  these  questions,  and  are  then 
proper  parties  to  the  bill.  The  number  of  the  parties  renders  it 
impracticable  to  bring  all  before  the  court,  and  therefore  the  suit 
may  be  prosecuted  in  the  form  which  has  been  employed  in  this 
suit.  This  court  sustained  such  a  bill  in  the  case  of  Smith  v, 
Swormstedt,  16  How.  288. 

We  do  not  intend  to  decide  any  of  the  questions  of  the  cause 
which  may  arise  as  to  the  mode  of  administering  the  relief  prayed 
for  in  this  bill.  Our  opinion  is  that  the  plaintiffs  have  shown  a 
proper  case  for  equitable  interposition  by  the  Circuit  Court,  and 
that  the  decree  of  that  court  dismissing  the  bill  is  erroneous. 

Decree  reversed,  and  cause  remanded. 


JOHN  W.  THORNTON  v,  MARGINAL  FREIGHT  RAIL- 

WAY  CO.  AND  Another. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  June  29, 

1877. 

[Reported  in  123  Massachusetts  Reports  32.] 

Bill  in  equity,  filed  February  2,  1877,  against  the  Marginal 
Freight  Railway  Co.  and  the  Union  Freight  Railroad  Co.,  alleg- 
ing that  the  plaintiff,  at  July  term,  1875,  of  the  Superior  Court  for 

no 
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the  county  of  Suffolk,  recovered  judgment  against  the  Marginal 
Freight  Railway  Co.,  for  money  dug^rom  it  to  him  before  May 
'6,  1822,  upon  which  judgment  execution  was  dulylssuSd,  and  re- 
mained unsatisfied ;  that  the  charter  of  the  Marginal  Freight  Rail- 
way Co.  was  repealed  or  attempted  to  be  repealed,  by  the  St.  of 
1872,  c.  342,  passed  May  6,  1872,  at  which  time  it  owned  cer- 
tain railroad  tracks  in  the  streets  of  Boston;  that  the  IJnifin 
Freight  Railroad  Co.  was  incorporated  by  the  same  statute,  and 
by  virtue  thereof  took  these  tracks;  that  the  Marginal  Freight 
Railway  Co.,  being  dissatisfied  with  the  estimate  duly  made  of  its 
damages  by  reason  of  such  taking,  filed  a  petition  to  the  Superior 
Court  for  a  jury  to  estimate  such  damages,  which  application  was 
still  pending;  that  the  interest  of  the  Marginal  Freight  Railway 
Co.  in  its  claim  for  damages  could  not  be  come  at  to  be  attached 
or  taken  on  execution  in  an  action  at  law  against  it ;  and  that  the 
Marginal  Freight  Railway  Co.  neglected  to  press. its  application 
for  a  jury." 

The  prayer  of  the  bill  was  that  the  Marginal  Freight  Railway 

1  Co.  might  be  ordered  to  prosecute,  or  to  permit  the  plaintiff  to 

j  prosecute,  that  petition  to  final  judgment ;  that  the  Union  Freight 

Railroad  Co.  might  be  ordered  to  pay  to  the  plaintiff  so  much  of 

such  judgment  as  might  be  recovered  against  it  as  might  be 

/  necessary  to  satisfy  the  plaintiff's  debt ;  that  the  defendants  might 

be  restrained  from  discontinuing  or  settling  the  action  without 

first  paying  to  the  plaintiff  the  amount  of  his  debt ;  and  for  further 

relief. 

The  Union  Freight  Railroad  Co.  demurred,  on  the  ground  that 
the  plaintiff's  judgment  against  the  Marginal  Freight  Railway 
Co.  was  void,  and  that  the  bill  could  not  be  maintained  against 
either  defendant,  because  the  charter  of  that  corporation  was  re- 
pealed more  than  three  years  before  the  recovery  of  the  judgment 
or  the  bringing  of  the  bill ;  and  for  want  of  equity. 

The  Marginal  Freight  Railway  Co.  filed  an  answer,  containing 
a  demurrer  for  want  of  equity. 

Hearing  before  Endicott,  J.,  who  reserved  the  case,  on  the  bill 
and  demurrers,  for  the  consideration  of  the  full  court. 

A,  B.  Wentworth  for  the  Marginal  Freight  Railway  Co. 

W,  G.  Russell  for  the  Union  Freight  Railroad  Co. 

P.  E.  Tucker  for  the  plaintiff.  .^^ 

Gray,  Ch.  J.  The  bill  is  framed  upon  the  theory  that  the  plain- 
tiff has  recovered  a  valid  judgment  against  the  Marginal  Freight 
Railway  Co. ;  that  that  company  has  a  claim  for  damages  for  the 
■taking  of  its  tracks  by  the  Union  Freight  Railroad  Co. ;  and  that 
'  the  interest  of  the  former  company  in  this  claim  cannot  be  come  at 
to  be  attached  or  taken  on  execution  in  a  suit  at  law  against  it, 
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and  should  therefore  be  applied  in  equity  to  the  payment  of  the 
plaintiff's  judgment  debt.  The  difficulties  in  the  way  of  main- 
taining this  bill  appear  to  us  to  be  insuperable. 

The  St.  of  1867,  c.  170,  by  which  the  Marginal  Freight  Rail- 
way Co.  was  incorporated,  was  subject  to  repeal  at  the  pleas- 
ure of  the  legislature,  by  virtue  of  the  power  expressly  reserved 
by  the  Gen.  Sts.,  c.  68,  sec.  41,  which  was  a  part  of  the  con- 
tract made  between  the  commonwealth  and  the  corporation  by 
its  charter.  That  charter  was  expressly  and  legally  repealed  by 
the  St.  of  1872,  c.  342,  which  incorporated  the  Union  Freight 
Railroad  Co.,  and  authorized  the  latter  corporation  to  take  the 
tracks  of  the  former,  making  compensation  therefor  in  the  man-  \ 
ner  provided  by  the  laws  relating  to  the  taking  of  lands  by  rail-  ' 
road  companies.  Crease  v.  Babcock,  23  Pick.  334 ;  Pennsylvania 
College  Cases,  13  Wall.  190 ;  State  v.  Miller,  i  Vroom,  368,  and 
2  Vroom,  521 ;  Metropolitan  Railroad  z\.  Highland  Railway,  118 
Mass.  290. 

Upon  the  absolute  repeal  of  a  charter  by  the  legislature,  acting  \ 
;  within  the  limits  of  its  constitutional  authority,  the  corporation  \ 
'  ceases  to  exist,  and    no   judgment    can  afterward  be  rendered  ] 
v^against  it  in  an  action  at  law.     But  such  repeal  does  not  impair 
the  obligation  of  contracts  made  by  the  corporation  with  other 
parties  during  its  existence,  or  prevent  its  creditors  or  stockhold- 
ers from  asserting  their  rights  against  its  property  in  a  court  of 
chancery,  in  accordance  with  the  reasonable  regulations  of  the' 
legislature,  or  with  the  general  principles  and  practice  in  equity. 
Foster  v,  Essex  Bank,  16  Mass.  245 ;  Read  v.  Frankfort  Bank, 
23  Maine,  318;  Merrill  v,  Suffolk  Bank,  31  Maine,  57;  Mumma 
V.  Potomac  Co.,  8  Pet.  281 ;  Curran  7'.  Arkansas,  15  How.  304; 
Bacon  v.  Robertson,  18  How.  480;  Lum  v.  Robertson,  6  Wall. 
277. 

Upon  the  repeal  of  the  charter  of  the  Marginal  Freight  Rail- 
way Co.  by  the  St.  of  1872,  c.  342,  which  was  passed  and  took 
effect  on  May  6,  1872,  the  corporation  was  nevertheless,  by  virtue 
of  the  Gen.  Sts.  c.  68,  sec.  36,  continued  a  body  corporate  for 
the  termj^f  thrff*  years  aftArward,  for  the  purpose  of  prosecuting 
and  defending  suits  by  Qr.against  jt,  and  of  enabling  it  gradually 
to  setiTeTahd  close  its  concerns,  to  dispose  of  and  convey  its  prop- 
erty, and^tajdivideits  capital  stock.  'And,  under  sec.  37  of  the 
same  chapter,  this  court,  sitting  in  equity,  on  the  application  of  a 
creditor  or  stockholder,  at  any  time  within  the  three  years  might 
have  appointed  receivers,  whose  powers  should  continue  as  long 
as  the  court  should  deem  necessary,  to  take  charge  of  the  estate 
and  effects  of  the  corporation,  to  collect  the  debts  and  property 
due  and  belonging  to  it,  to  prosecute  and  defend  suits,  in  its  name 
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or  Otherwise,  and  to  do  all  other  acts  which  might  be  done  by  the 
corporation,  if  in  being,  necessary  for  the  final  settlement  of  its 
unfinished  business. 

No  application  having  been  made  for  the  appointment  of  a 
receiver,  the  Marginal  Freight  Railway  Co.,  at  the  expiration  of 
the  three  years,  ceased  to  have  any  such  existence  that  a  valid 
I  judgment  could  be  rendered  against  it  in  an  action  at  law.  We 
cannot  regard  the  provision  of  the  St.  of  1876,  c.  229,  sec.  3, 
that  ''  nothing  in  this  act  contained  shall  be  construed  as  affect- 
ing the  legal  rights  of  "  that  corporation  (which  is  not  other^'isc 
mentioned  in  the  act),  as  a  legislative  recognition  that  it  had,  at 
the  time  of  the  passage  of  this  statute,  any  rights  or  any  existence. 
The  judgment  recovered  by  the  plaintiff  against  the  Marginal 
Freight  Railway  Co.  in  July,  1875,  was  therefore  wholly  void,  as 
if  it  had  been  rendered  against  a  dead  person. 

This  bill  cannot  be  maintained  under  that  clause  of  the  Gen. 
Sts.  c.  113,  sec.  2,  which  confers  upon  this  court  jurisdiction  of 
"  bills  by  creditors  to  reach  and  apply,  in  payment  of  a  debt,  any 
property,  right,  title  or  interest,  legal  or  equitable,  of  a  debtor, 
within  this  State,  which  cannot  be  come  at  to  be  attached  or  taken 
on  execution  in  a  suit  at  law  against  such  debtor ; "  because  that 
clause  extends  only  to  living  debtors  and  existing  corporations. 
And  a  court  of  equity  has  no  general  jurisdiction  of  a  bill  by  a 
single  creditor,  who  has  not  recovered  a  valid  judgment  against 
his  debtor,  and  whose  debtor  has  ceased  to  exist,  to  apply,  to  the 
payment  of  his  debt,  property  of  the  debtor  in  the  hands  of  a  third 
party. 

Although  one  passage  near  the  end  of  the  opinion  in  Folger  i\ 
Columbian  Ins.  Co.,  99  Mass.  267,  taken  by  itself,  might  seem 
to  be  inconsistent  with  this  view,  it  is  to  be  observed  that  that 
case,  as  well  as  the  earlier  one  of  Taylor  v,  Columbian  Ins.  Co., 
14  Allen,  353,  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  waiving  all  questions  of  form,  and  was  decided 
upon  the  ground  that  the  corporation  did  not  appear  to  have  been 
dissolved. 

The  reasons  above  stated  being  conclusive  against  the  right  to 
maintain  this  bill,  the  demurrer  of  the  Union  Freight  Railroad  Co. 
must  be  sustained,  and  the  bill  dismissed. 
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Section  V. — Statutory  Rights  of  Creditors  against 

Directors. 

THE  VICTORY  WEBB  PRINTING  AND  FOLDING  MA- 
CHINE  MANUFACTURING   CO.,   Appellant,   v. 
HENRY  WARD  BEECHER  et  aL,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  December  19,  1884. 

[Reported  in  97  New  York  Reports  651.] 

This  was  an  action  against  the  trustees  of  a  manufacturing 
company  to  recover  a  claim  against  the  company,  because  of 
alleged  failure  on  the  part  of  the  trustees  to  vy?^^  ^"^  fllf.^" 
annualj^port.  A  year  after  the  organization  of  the  corporation 
hacTnoTelapsed  when  the  alleged  failure  occurred. 

The  court  say : 

"  The  twelfth  section  of  the  act  of  1848  was  repealed  and 
superseded  by  the  act  c.  510  of  the  laws  of  1875.  Knox  v. 
Baldwin,  80  N.  Y.  610.  This  action  was  commenced  subse-\ 
quently  to  the  repeal  to  enforce  a  penalty  under  that  section.  I 
Merchants'  Bank  v.  Bliss,  35  N.  Y.  412 ;  Jones  v.  Barlow,  62  id. 
202 ;  Whitney  Arms  Co.  v.  Barlow,  63  id.  62 ;  Wiles  v.  Suydam, 
64  id.  173 ;  Bruce  v.  Piatt,  80  id.  379 ;  Easterly  v.  Barber,  65  id. 
252;  Veeder  v.  Baker,  83  id.  156;  Pier  v.  George,  86  id.  613; 
Roach  V.  Duckworth,  95  id.  391 ;  Stokes  v.  Stickney,  96  id.  323. 
The  right  of  action,  therefore,  fell  with  the  repeal  (Norris  z/. 
Crocker,  13  How.  ITT.  ~S] J  429;  Butler  v.  Palmer,  i  Hill,  324, 
330;  Curtis  V.  Leavitt,  15  N.  Y.  9,  229;  Sturgis  v.  Spofford,  45 
id.  446,  452),  and  the  judgment  should  upon  that  ground  be 
affirmed,  with  costs." 

George  Deforest  Lord  for  appellant. 

Thomas  G.  Shearman  and  Thorndike  Saunders  for  respond- 
ents. 

Earl,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 
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EDWARD  S.  STOKES,  Appellant,  v.  JOSEPH  STICKNEY 

ei  al.,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  June  17,  1884. 

[Reported  in  96  New  York  Reports  323.] 

Appeal  from  order  of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  in  and  for  the  city  and  county  of  New  York,  made 
November  9,  1883,  which  affirmed  an  order  of  Special  Term  to 
revive  the  action  against  the  executors  of  defendant  Lee,  who 
died  after  the  commencement  of  the  action. 

This  action  was  brought  against  defendants  as  trustees  of  the 
Columbia^ Consolidated  ^old  and  Silyer  Mining  Co.,  a  corpora- 
tion organized  under  the  GeneraT  ManuJacturing  Act,  by  plain- 
tiff, a  creditor  of  that  company,  to  recover  the  liability  imposed 
byjthat  act  for  a  failure  to  make  and  file  an  annual  report 

Christopher  Fine  for  appellant.  " 

Horace  W.  Fowler  for  respondents. 
^       RuGER,  Ch.  J.    This  court  held  in  the  case  of  Merchants'  Bank 
1   r.  Bliss,  35  N.  Y.  412,  that  an  action  brought  against  a  trustee 
/    of  a  corporation  to  recover  the  liability  imposed  by  sec.  12  of 
c.  40  of  the  Laws  of  1848,  was  governed  by  the  statutory  limita- 
tions applicable  in  actions  to  recover  penalties. 

Since  that  decision  the  subject  of  actions  under  that  section  of 
the  statute  has  frequently  been  under  the  consideration  of  this 
court  with  the  uniform  conclusion  that  the  actions  therein  pro- 
vided for  are  penal  in  character,  and  are  not  in  any  respect  based 
upon  the  theory  oFaffording  compensation  to  the  injured  party 
for  damages  sustained  by  reason  of  the  omission  complained  of. 
Wiles  V,  Suydam,  64  N.  Y.  173;  Easterly  v.  Barber,  65  id.  252; 
Knox  V.  Baldwin,  80  id.  610 ;  Veeder  v.  Baker,  83  id.  156 ;  Pier  v. 
George,  86  id.  613.  The  logical  effect  of  these  decisions  is  to 
I  classify  such  actions  among  those  usually  designated  as  actions 
I  ex  delicto,  and  which,  at  common  law,  were  extinguished  by  the 
death  of  the  tort-feasor. 

The  cause  of  action  not  being  such  as  would  survive  at  com- 
mon law,  can  only  be  maintained  against  executors  or  personal 
representatives,  by  bringing  it  within  the  provisions  of  the  statute 
authorizing  the  survivorship  of  certain  actions  for  torts. 

It  is  quite  clear  that  this  is  not  one  of  the  actions  therein  pro- 
•    vided  for.     Those  actions  embrace  only  those  brought  to  recover 
damages  for  "  wrongs  done  to  the  property  rights  or  interests  of 
another."    2  R.  S.,  sec.  i,  p.  448. 

No  allegation  is  contained  in  the  complaint  that  the  act  or  omis- 
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sion  of  the  deceased  defendant  occasioned  any  injury  to  the  prop- , 
erty  rights  or  interests  of  the  plaintiff,  and  an  action  under  thei 
statute  bears  no  relation  to  any  such  injury. 

The  second  section  of  this  act,  which  excepts  the  actions  of 
slander,  libel,  assault  and  battery  and  others  from  the  operation 
of  the  first  section,  does  not  purport  to  enumerate  any  actions 
except  those  which  would  otherwise  be  included  within  the 
language  used  in  the  first  section,  and  does  not  enlarge  the  mean- 
ing of  the  language  of  the  first  section.  The  statute  of  1848 
providing  for  this  cause  of  action  gives  it  to  the  creditors  of  the 
corporation,  and  the  debt  itself  being  assignable,  it  follows  that 
whoever  becomes  the  owner  thereof  takes  as  the  incident  thereof 
the  right  to  the  penalty,  and  is,  by  the  terms  of  the  statute,  en- 
titled to  maintain  the  action. 

The  statute  providing  for  ratable  contribution  among  the  trus- 
tees, for  the  sums  collected  of  either  trustee,  under  the  twelfth 
section  of  the  act,  is  quite  conclusive  evidence  of  the  understand- 
ing of  the  framer  of  the  law,  that  this  liability  would  not  other- 
wise exist,  and,  therefore,  that  the  cause  of  action  is  not  one 
arising  out  of  contract. 

We  are  of  the  opinion  that  the  order  should  be  affirmed. 

All  concur. 

Order  affirmed.  y 


ANNIE  CARR,  as  Executrix,  etc.,  Appellant,  v,  JOHN  C. 

RISCHER,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  January  14,  1890. 

{Reported  in  119  New  York  Reports  117.] 

Motion  to  dismiss  appeal  from  order  of  the  General  Term  of 
the  Supreme  Court  in  the  First  Judicial  Department  made  No- 
vember 23,  1883,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

John  H.  V.  Arnold  for  appellant. 

Thomas  G.  Shearman  for  respondent. 

Earl,  J.  This  action  was  commenced  in  the  fall  of  1886,  by 
John  F.  Carr  against  John  C.  Rischer.  It  was  tried  at  a  circuit  in 
January,  1888,  and  a  verdict  was  rendered  for  the  plaintiff,  upon 
which  a  judgment  was  entered  in  his  favor  February  i,  1888,  for 
$25,399.75.  Thereafter  the  defendant  appealed  from  the  judg- 
ment to  the  General  Term,  where  it  was  reversed  and  a  new  trial 
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was  granted,  the  formal  order  of  reversal  being  entered  Decem- 
ber 6,  1888.  On  the  next  day,  December  7,  the  plaintiff  died ;  and 
thereafter  the  present  plaintiff,  as  his  executrix,  made  application 
to  the  court  for  an  order  reviyjng^^he  action  and  substituting 
her  as  plaintiff,  and  the  orderwas  granted.     She  then  on  the 
same  day  served  notice  of  appeal  to  this  court  and  within  a  few 
days  thereafter  the  defendant  died. 
/     The  representatives  of  the  defendant  now  move  to  dismiss  the 
/   appeal  on  the  ground  that  the  action  by  the  death  of  the  parties 
y  has  absolutely  abated  and  that  the  appeal  cannot  be  further  prose- 
cuted. 

The  action  was  brought  to  recover  the  amount  of  a  claim 
/against  a  manufacturing  company  organized  imder  the  General 
.  Manufacturing  Act  of  1848  on  the  ground  of  the  failure  of 
,  Rischer  as  a  trustee  of  the  company  to  make  and  file  its  annual 
^report  as  required  bjf^he  act.  This  is,  therefore,  a  penal  action 
properly  characterized  ^,s  ex  delicto,  and  if  either  party  had  died 
at  any  time  before  verdict  it  would  have  absolutely  abated.  Stokes 
V,  Stickney,  96  N.  Y.  323;  Brackett  v.  Griswold,  103  id,  425; 
Blake  v,  Griswold,  104  id.  613. 

But  the  action  went  to  judgment  before  the  death  of  either 
party.  The  original  wrong  was  merged  in  the  judgment,  and 
that  then  became  property  with  all  the  attributes  of  a  judgment 
in  an  action  ex  contractu.  Since  the  rendition  of  the  judgment 
the  controversy  between  the  parties  has  been  overJbfi-jju^ffiBfnt, 
not  over  the  original  wrong.  After  the  reversal  of  the  judgment 
there  could  never  be  a  new  trial  because  there  was  no  one  living 
legally  bound  to  respond  for  the  wrong,  or  who  could  legally  ask 
for  its  redress.  The  reversal  of  the  judgment  did  not  for  every 
purpose  strike  it  out  of  existence  as  if  it  had  never  had  being.  It 
still  had  a  potential  existence.  The  reversal  was  not  final.  The 
law  gave  opportunity  by  appeal  for  its  restoration,  and  thus  the 
controversy  over  the  judgment  as  property  could  be  continued. 
The  plaintiff  by  the  appeal  seeks  to  fasten  upon  the  representa- 
tives of  the  deceased  defendant,  not  responsibility  for  the  original 
wrong,  but  for  the  judgment,  and  she  seeks  not  to  recover  dam- 
ages for  the  wrong,  but  to  enforce  and  realize  upon  the  judgment 
as  an  asset  of  the  estate  which  she  represents. 

We,  therefore,  perceive  no  reason  to  doubt  that  the  present  con- 
troversy may  continue  without  violating  any  rule  of  law,  and 
for  this  conclusion  we  may  invoke  the  principle  laid  down  in 
Wood  V.  Phillips,  11  Abb.  (N.  S.)  i,  as  sufficient  authority.  That 
was  an  action  for  assault  and  battery.  The  plaintiff  recovered  a 
verdict  and  the  General  Term  set  it  aside  and  ordered  a  new 
trial,  and  then  the  plaintiff  died.     Afterward  his  administratrix 
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appealed  to  this  court  from  the  order  granting  the  new  trial.  It 
was  claimed  there,  as  here,  that  the  action  had  abated.  But 
Rapallo,  J.,  writing  the  opinion  of  the  court,  said :  "  A  claim  for 
damages  for  a  purely  personal  injury,  while  it  remains  unliqui- 
dated and  unascertained  by^^yerdict,  dies  with  the  person.  But 
the  intent  of  the  section  (121)  above  cited  seems  to  be  to  pre- 
vent this  result,  after  the  claim  has  been  ascertained  by  a  verdict. 
In  that  case  the  verdict  becomes  property  which  passes  to  the 
representatiyes  of  the  deceased,  as  a  judgment  would  at  common 
law.  It  becomes  a  duty  of  the  executor  or  administrator  to  defend 
it  for  the  benefit  of  the  estate.  If  set  aside  after  the  death  of  th^ 
party  there  seems  to  be  no  reason  why  the  representative  should 
not  be  entitled  to  prosecute  such  appeal  as  the  law  allows  for  the 
purpose  of  having  it  restored.  He  is  not  in  such  a  case  prose- 
cuting an  action  for  the  original  tort,  but  is  endeavoring  to  save 
and  sustain  the  verdict.  So  long  as  the  right  to  review  the  action 
of  the  court  in  setting  aside  a  verdict  continues,  it  cannot  be  said 
that  the  verdict  is  absolutely  annihilated,  for  it  is  still  capable  of 
being jrestored  tg^Iife-**  It  is"^said  that  that  decision  was  made 
when  sec.  121  of  the  Code  of  Procedure  was  in  force,  which  con- 
tained this  language :  "  After  a  verdict  shall  be  rendered  in  an 
action  for  a  wrong,  such  action  shall  not  abate  by  death  of  any 
party ;  but  the  case  shall  proceed  thereafter  in  the  same  manner  as 
in  cases  where  the  cause  of  action  now  survives  by  law ; "  and  it 
is  claimed  that  as  this  is  not  an  action  for  a  personal  injury,  the 
plaintiff  can  have  no  benefit  from  sec.  764  of  the  present  Code, 
which  is  the  amended  substitute  for  the  language  above  quoted. 
It  was  the  purpose  of  the  provisions  contained  in  both  sections  to 
save  certain  actions  from  abatement  after  verdict  and  before 
judgment,  and  to  regulate  proceedings  upon  the  verdict  in  such 
actions.  In  Stringham  v,  Hilton,  in  N.  Y.  188,  after  we  had 
reversed  the  judgment  for  the  plaintiff,  we  held  that,  notwith- 
standing sec.  121,  the  plaintiff  could  not  have  a  new  trial,  the  de-f 
fendant  having  died.  A  case  like  this,  where  judgment  has  been 
entered  and  the  controversy  is  over  that,  is  certainly  not  within  the 
scope  of  either  section,  and  its  disposition  must  depend  upon  the 
general  principles  of  law  above  alluded  to. 

The  legal  representatives  of  Rischer  should,  therefore,  be  sub- 
stituted in  his  place,  otherwise  we  must  take  action  under  sec. 
1298  of  the  Code.    Our  present  duty  is  simply  to  deny  the  motion. 

All  concur. 

Motion  denied. 
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HUNTINGTON  v.  ATTRILL. 

In  the  Supreme  Court  of  the  United  States,  December  12, 

1892. 

[Reported  in  146  United  States  Reports  657.] 

In  equity.    The  bill  was  dismissed  by  the  Court  of  Appeals 
of  Maryland,  to  which  judgment  this  writ  of  error  was  sued  out. 

Hugh  L.  Bond,  Jr.,  and  John  K.  Cowen  for  plaintiff  in  error 
(with  whom  was  £.  /.  D,  Cross  on  the  brief). 

William  A.  Fisher  (with  whom  was  S,  T.  Wallis  on  the  brief) 
for  defendant  in  error. 

Gray,  J.^  This  was  a  bill  in  equity,  filed  March  21,  1888,  in  the 
Circuit  Court  of  Baltimore  City,  by  Collis  P.  Huntington,  a  resi- 
dent of  New  York,  against  the  Equitable  Gas  Light  Company  of 
Baltimore,  a  corporation  of  Maryland,  and  against  Henry  Y.  At- 
trill,  his  wife  and  three  daughters,  all  residents  of  Canada,  to  set 
aside  a  transfer  of  stock  in  that  company,  made  by  him  for  their 
benefit  and  in  fraud  of  his  creditors,  and  to  charge  that  stock  with 
the  payment  of  a  judgment  recovered  by  the  plaintiff  against  him 
in  the  State  of  New  York,  upon  his  liability  as  a  director  in  a  New 
York  corporation,  under  the  statute  of  New  York  of  1875,  c.  611, 
the  material  provisions  of  which  are  copied  in  the  margin.* 

*  The  opinion  is  given  in  part  only. — ^Ed. 

•  Sec.  21.  If  any  certificate  or  report  made,  or  public  notice  gfiven,  by  the 
officers  of  any  such  corporation,  shall  be  false  in  any  material  representa- 
tion, all  the  officers  who  shall  have  signed  the  same  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  corporation  contracted  while  they 
are  officers  thereof. 

Sec.  37.  In  limited  liability  companies,  all  the  stockholders  shall  be  sev- 
erally individually  liable  to  the  creditors  of  the  company  in  which  they  are 
stockholders,  to  an  amount  equal  to  the  amount  of  stock  held  by  them 
respectively,  for  all  debts  and  contracts  made  by  such  company,  until  the 
whole  amount  of  capital  stock  fixed  and  limited  by  such  company  has  been 
paid  in,  and  a  certificate  thereof  has  been  made  and  recorded  as  hereinafter 
prescribed.  .  .  .  The  capital  stock  of  every  such  limited  liability  com- 
pany shall  be  paid  in,  one-half  thereof  within  one  year  and  the  other  half 
thereof  within  two  years  from  the  incorporation  of  said  company,  or  such 
corporation  shall  be  dissolved.  The  directors  of  every  such  company, 
within  thirty  days  after  the  payment  of  the  last  instalment  of  the  capital 
stock,  shall  make  a  certificate  stating  the  amount  of  the  capital  so  paid  in, 
which  certificate  shall  be  signed  and  sworn  to  by  the  president  and  a  ma- 
jority of  the  directors ;  and  they  shall,  within  the  said  thirty  days,  record 
the  same  in  the  office  of  the  secretary  of  state,  and  of  the  county  in  which 
the  principal  business  office  of  such  corporation  is  situated. 

Sec  38.  The  dissolution  for  any  cause  whatever,  of  any  corporation 
created  as  aforesaid,  shall  not  take  away  or  impair  any  remedy  given 
against  such  corporation,  its  stockholders  or  officers,  for  any  liabilities  m- 
curred  previous  to  its  dissolution. 
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The  bill  alleged  that  on  June  15,  1886,  the  plaintiff  recovered, 
in  the  Supreme  Court  of  the  State  of  New  York,  in  an  action 
brought  by  him  against  Attrill  on  March  21,  1883,  a  judgment 
for  the  sum  of  $100,240,  which  had  not  been  paid,  secured  or  sat- 
isfied; and  that  the  cause  of  action  on  which  that  judgment  was 
recovered  was  as  follows:  On  February  29,  1880,  the  Rockaway 
Beach  Improvement  Company,  Limited,  of  which  Attrill  was  an 
incorporator  and  a  director,  became  a  corporation  under  the  law 
of  New  York,  with  a  capital  stock  of  $700,000.  On  June  15, 
880,  the  plaintiff  lent  that  company  the  sum  of  $100,000,  to  be 
repaid  on  demand.  On  February  26,  1880,  Attrill  was  elected 
one  of  the  directors  of  the  company,  and  accepted  the  office,  and 
continued  to  act  as  a  director  until  after  January  29,  1881.  On 
June  30,  1880,  Attrill,  as  a  director  of  the  company,  signed  and 
made  oath  to,  and  caused  to  be  recorded,  as  required  by  the  law 
of  New  York,  a  certificate,  which  he  knew  to  be  false,  stating  that 
the  whole  of  the  capital  stock  of  the  corporation  had  been  paid 
in,  whereas  in  truth  no  part  had  been  paid  in ;  and  by  making  such 
false  certificate  became  liable,  by  the  law  of  New  York,  for  all  the 
debts  of  the  company  contracted  before  January  29,  1881,  in- 
cluding its  debt  to  the  plaintiff.  On  March  8,  1882,  by  proceed- 
ings in  a  court  of  New  York,  the  corporation  was  declared  to  be 
insolvent  and  to  have  been  so  since  July,  1880,  and  was  dissolved. 
A  duly  exemplified  copy  of  the  record  of  that  judgment  was 
annexed  to  and  made  part  of  the  bill. 

The  bill  also  alleged  that  "at  the  time  of  its  dissolution  as  afore- 
said, the  said  company  was  indebted  to  the  plaintiff  and  to  other 
creditors  to  an  amount  far  in  excess  of  its  assets;  that  by  the  law 
of  the  State  of  New  York  all  the  stockholders  of  the  company 
were  liable  to  pay  all  its  debts,  each  to  the  amount  of  the  stock 
held  by  him,  and  the  defendant,  Henry  Y.  Attrill,  was  liable  at 
said  date  and  on  April  14,  1882,  as  such  stockholder,  to  the 
amount  of  $340,000,  the  amount  of  stock  held  by  him,  and  was 
on  both  said  dates  also  severally  and  directly  liable  as  a  director, 
having  signed  the  false  report  above  mentioned,  for  all  the  debts 
of  said  company  contracted  between  February  26,  1880,  and 
January  29,  1881,  which  debts  aggregate  more  than  the  whole 
value  of  the  property  owned  by  said  Attrill." 

The  bill  further  alleged  that  Attrill  was  in  March,  1882,  and 
had  ever  since  remained,  individually  liable  in  a  large  amount 
over  and  above  the  debts  for  which  he  was  liable  as  a  stockholder 
and  director  in  the  company;  and  that  he  was  insolvent,  and  had 
secreted  and  concealed  all  his  property  for  the  purpose  of  de- 
frauding his  creditors. 

The  bill  then  alleged  that  in  April,  1882,  Attrill  acquired  a 
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large  amount  of  stock  in  the  Equitable  Gas  Light  Company  of 
Baltimore,  and  forthwith  transferred  into  his  own  name  as  trus- 
tee for  his  wife  1000  shares  of  such  stock,  and  as  trustee  for  each 
of  his  three  daughters  250  shares  of  the  same,  without  valuable 
consideration,  and  with  intent  to  delay,  hinder  and  defraud  his 
creditors,  and  especially  with  the  intent  to  delay,  hinder  and  de- 
fraud this  plaintiff  of  his  lawful  suits,  damages,  debts  and  de- 
mands against  Attrill,  arising  out  of  the  cause  of  action  on  which 
the  aforesaid  judgment  was  recovered,  and  out  of  the  plaintiffs 
claim  against  him  as  a  stockholder;  that  the  plaintiff  in  June, 
1880,  and  ever  since  was  domiciled  and  resident  in  the  State  of 
New  York,  and  that  from  February,  1880,  to  December  6,  1884, 
Attrill  was  domiciled  and  resident  in  that  State,  and  that  his  trans- 
fers of  stock  in  the  gas  company  were  made  in  the  city  of  New 
York,  where  the  principal  office  of  the  company  then  was,  and 
where  all  its  transfers  of  stock  were  made;  and  that  those  trans- 
fers were,  by  the  laws  of  New  York,  as  well  as  by  those  of  Mary- 
land, fraudulent  and  void  as  against  the  creditors  of  Attrill,  in- 
cluding the  creditors  of  the  Rockaway  Company,  and  were  fraud- 
ulent and  void  as  against  the  plaintiff. 

The  bill  further,  by  distinct  allegations,  averred  that  those 
transfers,  unless  set  aside  and  annulled  by  a  court  of  equity,  would 
deprive  the  plaintiff  of  all  his  rights  and  interests  of  every  sort 
therein,  to  which  he  was  entitled  as  a  creditor  of  Attrill  at  the 
time  when  those  fraudulent  transfers  were  made ;  and  "  that  the 
said  fraudulent  transfers  were  wholly  without  legal  consideration, 
were  fraudulent  and  void,  and  should  be  set  aside  by  a  court  of 
equity." 

The  bill  prayed  that  the  transfer  of  shares  in  the  gas  company 
be  declared  fraudulent  and  void,  and  executed  for  the  purpose 
of  defrauding  the  plaintiff  out  of  his  claim  as  existing  creditor; 
that  the  certificates  of  those  shares  in  the  name  of  Attrill  as  trus- 
tee be  ordered  to  be  brought  into  court  and  cancelled;  and  that 
the  shares  "  be  decreed  to  be  subject  to  the  claim  of  this  plaintiff 
on  the  judgment  aforesaid,"  and  to  be  sold  by  a  trustee  appointed 
by  the  court,  and  new  certificates  issued  by  the  gas  company 
to  the  purchasers ;  and  for  further  relief. 

One  of  the  daughters  demurred  to  the  bill,  because  it  showed 
that  the  plaintiff's  claim  was  for  the  recovery  of  a  penalty  against 
Attrill  arising  under  a  statute  of  the  State  of  New  York,  and  be- 
cause it  did  not  state  a  case  which  entitled  the  plaintiff  to  any 
relief  in  a  court  of  equity  in  the  State  of  Maryland. 

By  a  stipulation  of  counsel,  filed  in  the  cause,  it  was  agreed 
that,  for  the  purposes  of  the  demurrer,  the  bill  should  be  treated 
as  embodying  the  New  York  statute  of  June  21,  1875;  and  that 
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the  Rockaway  Beach  Improvement  Company,  Limited,  was  in- 
corporated under  the  provisions  of  that  statute. 

The  Circuit  Court  of  Baltimore  City  overruled  the  demurrer. 
On  appeal  to  the  Court  of  Appeals  of  the  State  of  Maryland,  the 
order  was  reversed,  and  the  bill  dismissed.    70  Maryland,  191. 

The  ground  most  prominently  brought  forward  and  most  fully 
discussed  in  the  opinion  of  the  majority  of  the  court,  delivered  by 
Bryan,  J.,  was  that  the  liability  imposed  by  section  21  of  the 
statute  of  New  York  upon  officers  of  a  corporation  making  a 
false  certificate  of  its  condition,  was  for  all  its  debts,  without  in- 
quiring whether  a  creditor  had  been  deceived  and  induced  by  de- 
ception to  lend  his  money  or  to  give  credit,  or  whether  he  had 
incurred  loss  to  any  extent  by  the  inability  of  the  corporation  to 
pay,  and  without  limiting  the  recovery  to  the  amount  of  loss 
sustained,  and  was  intended  as  a  punishment  for  doing  any  of  the 
forbidden  acts,  and  was,  therefore,  in  view  of  the  decisions 'in  that 
State  and  in  Maryland,  a  penalty  which  could  not  be  enforced 
in  the  State  of  Maryland;  and  that  the  judgment  obtained  in 
/New  York  for  this  penalty,  while  it  "  merged  the  original  cause 
of  action  so  that  a  suit  cannot  be  again  maintained  upon  it,"  and 
"  is  also  conclusive  evidence  of  its  existence  in  the  form  and  under 
the  circumstances  stated  in  the  pleadings,"  yet  did  not  change 
the  nature  of  the  transaction,  but,  within  the  decision  of  this 
court  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  was  in 
'its  "  essential  nature  and  real  foundation  "  the  same  as  the  original 
cause  of  action,  and  therefore  a  suit  could  not  be  maintained  upon 
such  a  judgment  beyond  the  limits  of  the  State  in  which  it  was 
rendered.    Pp.  193-198. 

The  court  then  took  up  the  clause  of  the  bill,  above  quoted, 
in  which  it  was  sought  to  charge  Attrill  as  originally  liable  under 
the  statute  of  New  York,  both  as  a  stockholder  and  as  a  director; 
and  observing  that  "  this  liability  is  asserted  to  exist  independently 
of  the  judgment,"  summarily  disposed  of  it,  upon  the  grounds 
that  it  could  not  attach  to  him  as  a  stockholder,  because  he  had 
not  been  sued,  as  required  by  the  New  York  statute,  within  two 
years  after  the  plaintiff's  debt  became  due;  nor  as  a  director,  be- 
cause "  the  judgment  against  Attrill  for  having  made  the  false 
report  certainly  merges  all  right  of  action  against  him  on  this 
account ;"  biit  that,  if  he  was  liable  at  the  times  and  on  the  grounds 
"mentioned  in  this  clause  of  the  bill,"  this  liability  was  barred  by 
the  Statute  of  Limitations  of  Maryland.    Pp.  198,  199. 

Having  thus  decided  against  the  plaintiffs  claim  under  his 
judgment  upon  the  single  ground  that  it  was  for  a  penalty 
under  the  statute  of  New  York,  and  therefore  could  not  be  en^ 
forced  in  Maryland,  and  against  any  original  liability  under  the 
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Statute,  for  various  reasons,  the  opinion  concluded :  "  Upon  the 
whole,  it  appears  to  us  that  the  complainant  has  no  cause  of 
action  which  he  can  maintain  in  this  State."    P.  199. 

Judge  Stone,  with  whom  Judge  McSherry  concurred,  dis- 
sented from  the  opinion  of  the  majority  of  the  court,  upon  the 
ground  that  it  did  not  g^ve  due  effect  to  the  act  of  Congress, 
passed  in  pursuance  of  the  Constitution  of  the  United  States,  and 
providing  that  the  records  of  judgments  rendered  by  a  court 
of  any  State  shall  have  such  faith  and  credit  g^ven  to  them  in 
every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  whence  they  are  taken.  Act  of 
May  26,  1790,  c.  II,  I  Stat.  122;  Rev.  Stat.,  sec.  905.  He  began 
his  opinion  by  saying :  "  I  look  upon  the  principal  point  as  a 
Federal  question,  and  am  governed  in  my  views  more  by  my  un- 
derstanding of  the  decisions  of  the  Supreme  Court  of  the  United 
States  than  by  the  decisions  of  the  State  courts."  And  he  con- 
cluded thus :  '*  I  think  the  Supreme  Court,  in  127  U.  S.,  meant 
to  confine  the  operation  of  the  rule,  that  no  country  will  execute 
ihe  penal  laws  of  another,  to  such  laws  as  are  properly  classed 
?is  criminal.  It  is  not  very  easy  to  give  any  brief  definition  of  a 
criminal  law.  It  may  perhaps  be  enough  to  say  that,  in  general, 
all  breaches  of  duty  that  confer  no  rights  upon  an  individual  or 
person,  and  which  the  State  alone  can  take  cognizance  of,  are  in 
their  nature  criminal,  and  that  all  such  come  within  the  rule.  But 
laws  which,  while  imposing  a  duty,  at  the  same  time  confer  a 
right  upon  the  citizens  to  claim  damages  for  its  nonperformance, 
are  not  criminal.  If  all  the  laws  of  the  latter  description  are 
held  penal  in  the  sense  of  criminal,  that  clause  in  the  Constitu- 
tion which  relates  to  records  and  judgments  is  of  comparatively 
little  value.  There  is  a  large  and  constantly  increasing  number 
of  cajes  that  may  in  one  sense  be  termed  penal,  but  can  in  no 
sense  be  classed  as  criminal.  Examples  of  these  may  be  found 
in  suits  for  damages  for  negligence  in  causing  death,  for  double 
damages  for  the  injury  to  stock  where  railroads  have  neglected 
the  State  laws  for  fencing  in  their  tracks,  and  the  liability  of  offi- 
cers of  corporations  for  the  debts  of  the  company  by  reason  of 
their  neglect  of  a  plain  duty  imposed  by  statute.  I  cannot  think 
that  judgments  on  such  claims  are  not  within  the  protection  given 
by  the  Constitution  of  the  United  States.  I  therefore  think  the 
order  in  this  case  should  be  affirmed."    Pp.  200-205. 

A  writ  of  error  was  sued  out  by  the  plaintiff,  and  allowed  by 
the  Chief  Justice  of  the  Court  of  Appeals  of  Maryland,  upon  the 
ground  "  that  the  said  Court  of  Appeals  is  the  highest  court  of 
law  or  equity  in  the  State  of  Maryland,  in  which  a  decision  in 
the  said  suit  could  be  had ;  that  in  said  suit  a  right  and  privilege 
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are  claimed  under  the  Constitution  and  statutes  of  the  United 
States^  and  the  decision  is  against  the  right  and  privilege  set  up 
and  claimed  by  your  petitioner  under  said  Constitution  and  stat- 
utes; and  that  in  said  suit  there  is  drawn  in  question  the  validity 
of  a  statute  of  and  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  the  validity  of  such  statute  and  of 
such  authority." 

It  thus  appears  that  the  judgment  recovered  in  New  York  was 
made  the  foremost  ground  of  the  bill,  was  fully  discussed  and  dis- 
tinctly passed  upon  by  the  majority  of  the  Court  of  Appeals  of 
Maryland,  and  was  the  only  subject  of  the  dissenting  opinion; 
and  that  the  court,  without  considering  whether  the  validity  of 
the  transfers  impeached  as  fraudulent  was  to  be  governed  by  the 
law  of  New  York  or  by  the  law  of  Maryland,  and  without  a  sug- 
gestion that  those  transfers,  alleged  to  have  been  made  by  At- 
trill  with  intent  to  delay,  hinder  and  defraud  all  his  creditors,  were 
not  voidable  by  subsequent,  as  well  as  by  existing  creditors,  or 
that  they  could  not  be  avoided  by  the  plaintiff,  claiming  under 
the  judgment  recovered  by  him  against  Attrill  after  those  trans- 
fers were  made,  declined  to  maintain  his  right  to  do  so  by  virtue 
of  that  judgment,  simply  because  the  judgment  had,  as  the  court 
held,  been  recovered  in  another  State  in  an  action  for  a  penalty. 

The  question  whether  due  faith  and  credit  were  thereby  denied 
to  the  judgment  rendered  in  another  State  is  a  Federal  question, 
of  which  this  court  has  jurisdiction  on  this  writ  of  error.  Green 
V.  Van  Buskirk,  5  Wall.  307,  311;  Crapo  v,  Kelly,  16  Wall.  610, 
619;  Dupasseur  v.  Rochereau,  21  Wall.  130,  134;  Crescent  City 
Co.  z\  Butchers'  Union,  120  U.  S.  141,  146, 147;  Cole  v,  Cunning- 
ham, 133  U.  S.  107;  Carpenter  v.  Strange,  141  U.  S.  87,  103. 

In  order  to  determine  this  question,  it  will  be  necessary,  in  the 
first  place,  to  consider  the  true  scope  and  meaning  of  the  funda- 
mental maxim  of#intemational  law,  stated  by  Marshall,  Ch.  J., 
in  the  fewest  possible  words :  "  The  courts  of  no  country 
execute  the  penal  laws  of  another."  The  Antelope,  10  Wheat. 
66,  123.  In  interpreting  this  maxim,  there  is  danger  of  being 
misled  by  the  different  shades  of  meaning  allowed  to  the  word 
penal"  in  our  language. 

In  the  municipal  law  of  England  and  America,  the  words 
penal"  and  "penalty"  have  been  used  in  various  senses.  Strictly 
and  primarily,  they  denote  punishment,  whether  corporal  or  pe- 
cuniary, imposed  and  enforced  by  the  State,  for  a  crime  or  of- 
fense against  its  laws.  United  States  v,  Reisinger,  128  U.  S.  398, 
402;  United  States  v,  Chouteau,  102  U.  S.  603,  611.  But  they 
are  also  commonly  used  as  including  any  extraordinary  liability 
to  which  the  law  subjects  a  wrongdoer  in  favor  of  the  person 


it 


it 


1760  HUNTINGTON  V.  ATTRILL.  [c«AP.  XL 

wronged,  not  limited  to  the  damages  suffered.  They  are  so  elas- 
tic in  meaning  as  even  to  be  familiarly  ap^ied  to  cases  of  private 
contracts,  wholly  independent  of  statutes,  as  when  we  speak  of 
the  "  penal  sum  "  or  "  penalty  "  of  a  bond.  In  the  words  of 
Marshall,  Ch.  J. :  "  In  general,  a  sum  of  money  in  gross,  to  be 
paid  for  the  non-performance  of  an  agreement,  is  considered  as 
a  penalty,  the  legal  operation  of  which  is  to  cover  the  damages 
which  the  party,  in  whose  favor  the  stipulation  is  made,  may 
have  sustained  from  the  breach  of  contract  by  the  opposite  party." 
Tayloe  v.  Sandiford,  7  Wheat.  13,  17. 

Penal  laws,  strictly  and  properly,  are  those  imposing  punish- 
ment for  an  offense  committed  against  the  State,  and  which,  by 
the  English  and  American  Constitutions,  the  executive  of  the 
State  has  the  power  to  pardon.  Statutes  giving  a  private  action 
against  the  wrongdoer  are  sometimes  spoken  of  as  penal  in  their 
nature,  but  in  such  cases  it  has  been  pointed  out  that  neither  the 
liability  imposed  nor  the  remedy  given  is  strictly  penal.    .    .    . 

The  test  whether  a  law  is  penal,  in  the  strict  and  primary  sense, 
is  whether  the  wrong  sought  to  be  redressed  is  a  wrong  to  the 
public,  or  a  wrong  to  the  individual,  according  to  the  familiar 
classification  of  Blackstone :  "  Wrongs  are  divisible  into  two  sorts 
or  species:  private  wrongs  and  public  wrongs.  The  former  are 
an  infringement  or  privation  of  the  private  or  civil  rights  be- 
longing to  individuals,  considered  as  individuals;  and  are  there- 
upon frequently  termed  civil  injuries ;  the  latter  are  a  breach  and 
violation  of  public  rights  and  duties,  which  affect  the  whole  com- 
munity, considered  as  a  community;  and  are  distinguished  by  the 
harsher  appellation  of  crimes  and  misdemeanors."    3  Bl.  Com.  2. 

Laws  have  no  force  of  themselves  beyond  the  jurisdiction  of 
the  State  which  enacts  them,  and  can  have  extra-territorial  effect 
only  by  the  comity  of  other  States.  The  general  rules  of  inter- 
national comity  upon  this  subject  were  well  summed  up,  before 
the  American  Revolution,  by  De  Grey,  Ch.  J.,  as  reported  by 
Sir  William  Blackstone :  "  Crimes  are  in  their  nature  local, 
and  the  jurisdiction  of  crimes  is  local.  And  so  as  to  the 
rights  of  real  property,  the  subject  being  fixed  and  immovable. 
But  personal  injuries  are  of  a  transitory  nature,  and  seqmf^ltwt 
forum  rei*^    Rafael  v.  Verelst,  2  W.  Bl.  1055,  ioS8. 

Crimes  and  offenses  against  the  laws  of  any  State  can  only  be 
defined,  prosecuted  and  pardoned  by  the  sovereign  authority  of 
that  State;  and  the  authorities,  legislative,  executive  or  judicial, 
of  other  States  take  no  action  with  regard  to  them,  except  by  way 
of  extradition  to  surrender  offenders  to  the  State  whose  laws  they 
have  violated,  and  whose  peace  they  have  broken.     .     .     . 

Upon  the  question  what  are  to  be  considered  penal  laws  of  one 
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country,  within  the  international  rule  which  forbids  such  laws  to 
be  enforced  in  any  other  country,  so  much  reliance  was  placed  by 
each  party  in  argument  upon  the  opinion  of  this  court  in  Wiscon- 
sin V.  Pelican  Ins.  Co.,  127  U.  S.  265,  that  it  will  be  convenient 
to  quote  from  that  opinion  the  principal  propositions  there 
affirmed: 

**  The  rule  that  the  courts  of  no  country  execute  the  penal  laws 
of  another  applies  not  only  to  prosecutions  and  sentences  for 
crimes  and  misdemeanors,  but  to  all  suits  in  favor  of  the  State 
for  the  recovery  of  pecuniary  penalties  for  any  violation  of  stat- 
utes for  the  protection  of  its  revenue,  or  other  municipal  laws, 
and  to  all  judgments  for  such  penalties."  P.  290. 

"  The  application  of  the  rule  to  the  courts  of  the  several  States 
and  of  the  United  States  is  not  affected  by  the  provisions  of  the 
Constitution  and  of  the  act  of  Congress,  by  which  the  judgments 
of  the  courts  of  any  State  are  to  have  such  faith  and  credit  g^ven 
to  them  in  every  court  within  the  United  States  as  they  have  by 
law  or  usage  in  the  State  in  which  they  were  rendered."  P.  291. 

"  The  essential  nature  and  real  foundation  of  a  cause  of  action 
are  not  changed  by  recovering  judgment  upon  it;  and  the  tech- 
nical rules,  which  regard  the  original  claim  as  merged  in  the 
judgment,  and  the  judgment  as  implying  a  promise  by  the  de- 
fendant to  pay  it,  do  not  preclude  a  court,  to  which  a  judgment 
is  presented  for  affirmative  action  (while  it  cannot  go  behind  the 
judgment  for  the  purpose  of  examining  into  the  validity  of  the 
claim),  from  ascertaining  whether  the  claim  is  really  one  of  such 
a  nature  that  the  court  is  authorized  to  enforce  it."  Pp.  292,  293. 

"  The  statute  of  Wisconsin,  under  which  the  State  recovered  in 
one  of  her  own  courts  the  judgment  now  and  here  sued  on,  was 
in  the  strictest  sense  a  penal  statute,  imposing  a  penalty  upon  any 
insurance  company  of  another  State  doing  business  in  the  State 
of  Wisconsin  without  having  deposited  with  the  proper  officer 
of  the  State  a  full  statement  of  its  property  and  business  during 
the  previous  year.  The  cause  of  action  was  not  any  private  in- 
jury, but  solely  the  offense  committed  against  the  State  by  vio- 
lating her  law.  The  prosecution  was  in  the  name  of  the  State, 
and  the  whole  penalty,  when  recovered,  would  accrue  to  the 
State."  P.  299. 

Such  were  the  grounds  upon  which  it  was  adjudged  in  that 
case  that  this  court,  under  the  provision  of  the  Constitution  giv- 
ing* it  original  jurisdiction  of  actions  between  a  State  and  citizens 
of  another  State,  had  no  jurisdiction  of  an  action  by  a  State  upon 
a  judgment  recovered  by  it  in  one  of  its  own  courts  against  a 
citizen  or  a  corporation  of  another  State  for  a  pecuniary  penalty 
for  a  violation  of  its  municipal  law.     .     .     . 
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The  question  whether  a  statute  of  one  State,  which  in  some  as- 
pects may  be  called  penal,  is  a  penal  law  in  the  international  sense, 
so  that  it  cannot  be  enforced  in  the  courts  of  another  State,  de- 
pends upon  the  question  whether  its  purpose  is  to  punish  an  of- 
fense against  the  publicjustice  of  the  State,  or  to  afford  a  private 
remedy  lQ^a^rsoninjuredb)r  the  wrongful  act.     .     .     . 

The  provision  of  the  statute~"of  New  Yorlc,  now  in  question, 
making  the  officers  of  a  corporation,  who  sign  and  record  a  false 
certificate  of  the  amount  of  its  capital  stock,  liable  for  all  its  debts, 
is  in  no  sense  a  criminal  or  quasi  criminal  law.  The  statute, 
while  it  enables  persons  complying  with  its  provisions  to  do 
business  as  a  corporation,  without  being  subject  to  the  liability  of 
general  partners,  takes  pains  to  secure  and  maintain  a  proper 
corporate  fund  for  the  payment  of  the  corporate  debts.  With 
this  aim,  it  makes  the  stockholders  individually  liable  for  the 
debts  of  the  corporation  until  the  capital  stock  is  paid  in  and  a 
certificate  of  the  payment  made  by  the  officers;  and  makes  the 
officers  liable  for  any  false  and  material  representation  in  that 
certificate.  The  individual  liability  of  the  stockholders  takes  the 
place  of  a  corporate  fund,  until  that  fund  has  been  duly  created; 
and  the  individual  liability  of  the  officers  takes  the  place  of  the 
fund,  in  case  their  statement  that  it  has  been  duly  created  is  false. 
If  the  officers  do  not  truly  state  and  record  the  facts  which 
exempt  them  from  liability,  they  are  made  liable  directly  to  every 
creditor  of  the  company,  who  by  reason  of  their  wrongful  acts 
has  not  the  security,  for  the  payment  of  his  debt  out  of  the  cor- 
porate property,  on  which  he  had  a  right  to  rely.  As  the  statute 
f  imposes  a  burdensome  liability  on  the  officers  for  their  wrongful 
act,  it  may  well  be  considered  penal,  in  the  sense  that  it  should 
.  be  strictly  construed.  But  as  it  gives  a  civil  remedy,  at  the  private 
suit  *oFTTiie'15reditor  only,  and  measured  by  the  amount  of  his 
debt,  it  is -as  to  hmrctearJy.remedial.  To  maintain  such  a  suit 
,  is  not  to  administer  a  punishmenP  imposed  upon  an  offender 
I  against  the  State,  but  simply  to  enforce  a  private  right  secured 
\  under  its  laws  to  an  individual.  We  can  see  no  just  ground,  on 
"^  principle,  for  holding  such  a  statute  to  be  a  penal  law,  in  the  sense 
that  it  cannot  be  enforced  in  a  foreign  state  or  country.     .     .    . 

It  is  true  that  the  courts  of  some  States,  including  Maryland, 
have  declined  to  enforce  a  similar  liability  imposed  by  the  statute 
of  another  State.  But  in  each  of  those  cases  it  appears  to  have 
been  assumed  to  be  a  sufficient  ground  for  that  conclusion,  that 
the  liability  was  not  founded  in  contract,  but  was  in  the  nature  of 
,a  penalty  imposed  by  statute;  and  no  reasons  were  given  for 
considering  the  statute  a  penal  law  in  the  strict,  primary  and  in- 
ternational sense.     Derrickson  v.  Smith,  3  Dutcher  (27  N.  J. 
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Law),  166;  Halsey  v,  McLean,  12  Allen,  438;  First  National 
Bank  v.  Price,  33  Maryland,  487.     .     .     . 

In  this  view,  that  the  question  is  not  one  of  local,  but  of  in- 
ternational law,  we  fully  concur.  The  test  is  not  by  what  name 
I  he  statute  is  called  by  the  legislature  or  the  courts  of  the  State 
in  which  it  was  passed,  but  whether  it  appears  to  the  tribunal 
which  is  called  upon  to  enforce  it  to  be,  in  its  essential  character 
and  effect^  a  punishment  of  an  offense  against  the  public,  or  a 
of  a  civil  right  to  a  private  person.    .    .    . 

The  judgment  rendered  by  a  couFTbf  the  State  of  New  York, 
now  in  question,  is  not  impugned  for  any  want  of  jurisdiction  in 
that  court.  The  statute  under  which  that  judgment  was  re- 
covered was  not,  for  the  reasons  already  stated  at  length,  a  penal 
law  in  the  international  sense.  The  faith  and  credit,  force  and 
effect,  which  that  judgment  had  by  law  and  usage  in  New  York 
was  to  be  conclusive  evidence  of  a  direct  civil  liability  from  the 
individual  defendant  to  the  individual  plaintiff  for  a  certain  sum 
of  money,  and  a  debt  of  record,  on  which  an  action  would  lie, 
as  on  any  other  civil  judgment  inter  partes.  The  Court  of  Ap- 
peals of  Maryland,  therefore,  in  deciding  this  case  against  the 
plaintiff j  upon  the  ground  that  the  judgment  was  not  one  which 
it  was  bound  in  any  manner  to  enforce,  denied  to  the  judgment 
the  full  faith,  credit  and  effect  to  which  it  was  entitled  under  the 
Constitution  and  laws  of  the  United  States. 

Judgment  reversed,  and  case  remanded  to  the  Court  of  Ap- 
peals of  the  State  of  Maryland  for  further  proceedings  not  in- 
consistent with  the  opinion  of  this  court.     .     .     . 

Lamar  and  Shiras,  JJ.,  not  having  heard  the  argument,  took 
no  part  in  the  decision  of  this  case.* 


DAVID  W.  BRUCE  et  al,  Respondents,  v,  THOMAS  C. 
PLATT  et  al,  Impleaded,  etc.,  Appellants. 

In  the  Court  of  Appeals  of  New  York,  March  19,  1880. 

[Reported  in  80  New  York  Reports  379.] 

Appeal  by  defendants,  Wesley  and  Piatt,  from  judgment,  so 
far  as  it  affects  them,  of  the  General  Term  of  the  Supreme  Court, 
in  the  First  Judicial  Department,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirming  an  order  denying 
a  motion  for  a  new  trial. 

'  The  opinion  of  Fuller,  Ch.  J.,  who  dissented  on  the  ground  that   no 
Federal  question  was  involved,  has  been  omitted. — ^Ed. 
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This  action  was  brought  under  the  General  Manufacturing  Act 
(sec.  12,  c.  40,  Laws  of  1848),  to  recover  from  the  defendants, 
alleged  to  be  trustees  of  the  New  York  Republican  Newspaper 
Association,  a  corporation  organized  under  said  act,  to  recover 
the  amount  of  a  debt  due  from  said  corporation  to  plaintiffs,  be- 
cause of  alleged  failure  on  the  part  of  said  corporation  to  file  a 
report  within  twenty  days  from  January  i,  1875,  as  required  by 
said  act  (sec.  12). 

The  facts  appear  sufficiently  in  the  opinion. 

Wm.  Henry  Arnoux  for  appellants. 

George  G.  De  Witt  and  Elbridge  T,  Gerry  for  the  respondents. 

Danforth,  J.  It  is  settled  by  repeated  decisions  applicable 
>to  this  case  that  the  statute  in  question  (Laws  of  184)8,  c.  40, 
sec.  12)  is  penal,  and  not  to  be  extended  by  construction;  tliat  in 
an  action  to  enforce  a  liability  thereby  created,  nothing  can  be 
presumed  against  the  defendants  but  that  every  fact  necessary  to 
establish  their  liability  must  be  affirmatively  proved.  Garrison 
V.  Howe,  17  N.  Y.  458;  Miller  v.  White,  50  id.  137;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

In  view  of  these  rules  it  is  claimed  that  many  errors  were  com- 
mitted upon  the  trial  to  the  prejudice  of  the  defendants,  and  for 
their  correction  the  appeal  was  taken.  The  debt  which  lies  at 
the  foundation  of  the  action  is  alleged  by  the  plaintiffs  to  have 
been  incurred  by  The  New  York  Republican  Newspaper  As- 
sociation, and  the  defendants  are  sued  as  its  trustees,  for  a  de- 
fault of  the  association  in  omitting  to  make  a  report  under  the 
above  section.  In  answer  thereto  the  appellants  say,  that  before 
the  time  for  making  the  report  arrived,  not  only  had  the  de- 
fendant Wesley  ceased,  by  resignation,  to  be  a  trustee,  but  that 
the  association  itself  had  been  dissolved.  I  think  the  defendants 
are  right  in  both  assertions,  and  it  will  therefore  be  unnecessary 
to  examine  any  other  questions.  The  defendant  Norvell,  who 
does  not  appeal,  seems  to  have  originated  the  enterprise,  and  in- 
duced Piatt  and  Wesley  to  consent  upon  certain  conditions  to  be 
trustees  with  him ;  and  these  three  on  or  before  August  6,  1874, 
signed  and  acknowledged  a  certificate  of  incorporation  in  due 
form,  certifying  among  other  tilings  that  "  the  capital  stock  of 
the  association  was  $500,000,  its  existence  to  be  fifty  years,  the 
number  of  its  trustees,  three;  and  that  Caleb  C.  Norvell,  Edward 
B.  Wesley  and  Thomas  C.  Piatt  are  the  names  of  the  trustees, 
who  should  manage  and  conduct  its  business  during  the  first 
year."  The  certificate  was  filed  by  Norvell  in  the  Secretary  of 
State's  office  on  the  7th  of  August,  1874,  and  a  similar  one  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  on  the 
1st  day  of  October,  1874.    Neither  Wesley  nor  Piatt  was  at  any 
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time  subscribers  to  the  capital  stock,  nor  stockholders,  and  they 
were  therefore  ineligible  to  the  office  of  trustee.  Laws  of  1848, 
c,  40,  sec.  3.  On  the  7th  of  September,  1874,  Wesley  wrote 
a  letter  to  his  associates,  Norvell  and  Piatt,  in  which  he  says: 
"  Gentlemen :  In  looking  through  the  law  under  which  the  Re- 
public Printing  Company  have  filed  the  certificate  of  organiza- 
tion, I  find  that  I  cannot  be  a  qualified  trustee  unless  I  am  a 
stockholder.  You  remember  I  said  to  you  (Mr.  Norvell)  that  I 
could  not  be  a  subscriber  to  any  of  the  stock  for  reasons  which 
I  then  gave.  I  therefore  resign  my  place  as  trustee,  hoping, 
however,  it  will  not  cause  you  any  trouble  or  embarrassment  by 
so  doing. 

"  I  will,  however,  do  as  I  said  before,  when  you  get  your  capi- 
tal of  $500,000  subscribed,  and  wish  my  services  in  any  capacity 
I  am  capable  of  filling,  devote  one  year  for  your  benefit  to  the 
best  of  my  ability." 

A  duplicate  was  sent  to  each  of  these  persons,  and  a  copy  was 
received  by  Mr.  Norvell,  the  president,  on  the  day  it  bore  date. 
The  first  meeting  of  the  trustees  was  held  on  the  first  day  of  Oc- 
tober, following.  At  that  meeting  Mr.  Wesley's  resignation  as 
trustee  was  presented  and  accepted. 

George  F.  Williams  consented  to  accept  the  office,  and  as  ap- 
pears by  the  minutes  of  the  meeting,  he  was  then  made  trustee 
in  the  place  of  Mr.  Wesley,  and  attended  the  meetings  of  the 
board  as  trustee  on  the  eighth  and  twelfth  of  October,  and  eigh- 
teenth of  November,  which,  so  far  as  appears,  was  the  last  held 
by  the  board,  or  any  portion  of  it.  Mr.  Wesley  never  after  the 
seventh  of  September  acted  as  trustee,  nor  was  he  again  chosen 
or  appointed  to  that  office.  By  his  resignation  the  event  hap- 
pened contemplated  by  the  statute  (supra,  sec.  3),  and  the  va- 
cancy made  thereby  was  filled.  There  is  no  evidence  to  show  that 
this  resignation  was  not  in  truth  made,  and  that  fact  appearing, 
it  put  an  end  to  any  just  claim  that  a  cause  of  action  could  be 
established  against  him.  The  reason  for  the  resignation  assigned 
by  him  in  the  note  to  his  associates  presented  a  good  reason 
for  his  withdrawal,  but  no  reason  was  necessary.  Nor  were  his 
motives  or  intentions  in  doing  so  to  be  litigated  or  inquired  into 
upon  the  trial.  It  was  not  necessary  for  him  to  give  notice  to 
the  public  or  these  plaintiffs,  or  any  persons  other  than  his  asso- 
ciates, of  his  intention  to  resign,  or  of  his  resignation.  The  facts 
established  on  this  point  proved  conclusively  that  Mr.  Wesley  was 
not  a  trustee  at  the  time  default  on  the  part  of  the  associa- 
tion to  make  a  report  is  alleged  to  have  occurred,  and  the  com- 
plaint should  have  been  dismissed  as  to  him.  It  should  be  ob- 
served that  the  liability  of  a  trustee  does  not  depend  upon  the 
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fact  that  he  was  such  when  the  debt  was  contracted,  but  upon 
his  being  a  trustee  when  the  default  as  to  filing  the  report  oc- 
curred. Laws  of  1848,  c.  40,  sec.  12;  Garrison  v.  Howe,  17 
N.  Y.  458;  Boughton  v,  Otis,  21  id,  261. 

It  was  therefore  error  for  the  trial  judge  to  submit  to  the  jury 
the  questions  whether  Mr.  Wesley  had  resigned,  or  whether  his 
resignation  was  made  in  good  faith.  Nor  do  I  perceive  that  any 
injustice  was  done  to  the  plaintiffs  by  this  resig^tion.  As  trus- 
tee Mr.  Wesley  was  under  no  liability  to  the  plaintiffs  at  that 
time.  Upon  the  plaintiffs'  theory  the  debt  was  due  from  the  cor- 
poration, and  whether  the  persons  who  thereafter  might  fill  the 
office  should  become  liable  was  contingent  upon  events  not  then 
determined,  and  which  would  in  no  manner  depend  upon  any 
legal  or  equitable  right  which  the  plaintiffs  had  against  Mr.  Wes- 
ley as  trustee. 

In  the  next  place,  was  the  association  required  to  make  a 
report  in  January,  1875?  '^^  learned  counsel  for  the  appellant 
has  argued  with  some  reason,  that  the  company  or  association 
was  not  in  fact  incorporated  according  to  the  provisions  of  the 
act  referred  to.  I  have,  however,  for  the  purposes  of  this  appeal, 
assumed  the  contrary,  and  that  the  persons  named  in  the  cer- 
tificate did  upon  its  filing  become  "  a  body  politic  and  corporate," 
within  the  meaning  of  the  statute  (supra).  It  had  a  birth,  but 
scarcely  more,  and  its  development  was  very  imperfect.  The  debt 
in  question  was  contracted  before  the  corporation  was  formed, 
Norvell  having  great  expectations  as  to  the  success  of  the  pro- 
jected enterprise,  and  the  plaintiffs  confiding  in  him.  But  the 
stock  was  not  subscribed  for.  Its  certificate  called  for  $500,000, 
but  $40,000  only  was  taken;  Wesley  had  none,  nor  Piatt  Wesley 
refused  early  in  August,  1874,  to  have  anything  to  do  with  the 
company  until  Norvell  should  procure  the  whole  $500,000,  with 
$100,000  part  thereof  in  hand;  and  Piatt  refused  to  subscribe 
an3rthing  "  unless  Wesley  continued  in  the  enterprise."  The  par- 
ties upon  whom  reliance  was  had  for  subscriptions  did  not  come 
forward.  The  plaintiffs'  goods,  purchased  as  for  cash,  in  August 
and  September  (most  of  them  before  the  twenty-third),  consist- 
ing of  t)rpe  and  material  for  the  business  of  the  concern,  were 
not  paid  for,  and  they  almost  immediately  began  to  call  on 
Norvell  for  payment.  Neither  Piatt  nor  Wesley  was  ever  called 
upon ;  but  the  plaintiff  says  the  "  first  number  of  the  newspaper 
came  out  October  fifth,  and  the  account  was  then  presented;  but 
the  clerk  could  not  collect."  He  went  to  Norvell  with  no  better 
success,  and  on  the  9th  of  December,  1874,  Norvell  by  note  in 
writing  excused  delay,  saying :  "  I  beg  your  indulgence  yet  a  few 
days  longer,  in  regard  to  arrangement  for  meeting  your  bill,  as 
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promised,  early  in  December.  I  do  not  know  that  I  can  get  to 
town  this  week,  but  hope  the  business  with  you  can  be  placed  in 
a  definite  shape  by  Monday  or  Tuesday  next."  Nothing  was 
done.  The  company  could  not  pay.  The  first  number  of  the 
paper  issued  on  the  fifth  of  October;  it  stopped  on  the  fourteenth 
of  December ;  as  one  of  the  plaintiffs'  witnesses  says,  "  The  cause 
of  its  death  was  want  of  breath,  want  of  money,"  and  the  plaintiff 
himself  says :  "  After  stoppage  of  the  paper  in  December  they 
wanted  us  to  take  it "  (type  and  material)  "  back.  They  wanted 
us  to  take  back  the  whole,  and  I  refused  to."  During  the  time 
of  publication  the  expenses  had  been  $3000,  and  the  receipts 
$600  per  week.  In  December,  1874,  judgments  were  recovered 
against  the  association,  and  in  the  course  of  that  month,  as  the 
testimony  produced  by  the  plaintiff  disclosed  (and  it  was  not  con- 
tradicted), the  entire  property  of  the  association  was  sold  upon 
execution.  The  language  of  the  plaintiffs'  witness  is :  "  The  ma- 
terial and  everything  on  hand  was  sold  out  by  a  marshal  in  De- 
cember through  the  Marine  Court.  It  was  seized  immediately 
after  its  stoppage  on  the  compositors'  claim;  all  of  the  property 
was  sold  out  by  the  marshal;  he  took  possession  of  everything 
and  took  a  record  of  everything." 

The  plaintiffs  obtained  judgment  upon  their  claim  on  the  9th  of 
January,  1875,  and  the  execution  issued  for  its  enforcement  was 
returned  unsatisfied  before  this  action  was  commenced.    Nothing 
was  done  by  the  company,  or  business  transacted  by  it  after  the 
sale  by  the  marshal  in  December,  nor  after  the  fourteenth  of 
that  month.  ''From  these  facts,  then,  it  appears  that  before  the  ist  / 
day  of  January,  1875,  every  person  interested  in  the  enterprise  ' 
as  a  corporator  had  abandoned  it.    The  company  had  but  two  \ 
trustees  qualified,  or  willing  to  act;  it  had  no  property;  it  was 
carrying  on  no  business ;  it  had  no  means  of  procuring  money ;  no  | 
stock  subscriptions,  or  inducements  to  offer  new  subscribers. 
There  was  no  abilitv  or  intention  to  resume  business.    Does  the 
statute  call  for  a  report  under  these  circumstances?    It  requires  ' 
a  company  to  make  a  report  which  shall  be  published,  etc.,  in  the 
city  "  where  the  business  of  said  company  is  carried  on."  Taken 
literally  it  has  no  application  to  a  company  which  is  carrying  on 
no  business.    Taken  in  any  sense,  there  seems  no  object  in  a 
report  from  a  company  whose  property  has  been  exhausted  by 
legal  process,  and  which  neither  is  doing  or  intending  to  do  any 
other  act  in  furtherance  of  the  object  of  its  incorporation.    Ap- 
plied to  an  existing  corporation,  transacting  business,  the  pro- 
visions of  this  section  are  beneficial.    The  report  enables  persons 
dealing  with  such  a  corporation  to  determine  the  credit  to  which 
it  is  entitled,  or  if  a  present  creditor,  whether  he  shall  enforce 
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payment  or  give  further  time.    None  of  these  considerations  can 

apply  here.     And  for  every  practical  purpose  the  corporation 

'  may,  within  the  principle  of  a  long  line  of  decisions,  be  deemed 

to  have  been  dissolved  before  the  arrival  of  the  time  when,  by 

,  statute,  a  report  could  be  required. 

In  Bradt  v.  Benedict,  17  N.  Y.  93,  it  was  considered  as  es- 
tablished that  by  the  rules  of  the  common  law  a  virtual  surrender 
of  the  franchise  of  a  corporation  might  be  inferred  from  its  con- 
dition and  the  manner  in  which  Jt  had  conducted  its  affairs,  and 
that  the  statutes  (2  R.  S.  463,  sec.  38)  declaring  that  a  corporation 
which  for  one  whole  year  has  remained  insolvent,  or  suspended 
its  ordinary  business,  shall  be  deemed  to  have  surrendered  its 
franchises,  is  cumulative,  and  not  a  limitation  upon  the  rule  re- 
ferred to. 

In  Slee  v.  Bloom,  19  J.  R.  456;  20  id.  669,  the  question  as  to 
liability  of  stockholders  arose  under  the  act  of  181 1,  c.  67.    The 
company  there  referred  to  was  organized  in  18 14,  and  its  cor- 
porate existence  was  fixed  by  statute  at  twenty  years.    Section 
seven  of  the  act  provided  "  that  for  all  debts  which  shall  be  due 
and  owing  by  the  company  at  the  time  of  its  dissolution,  the 
persons  then  composing  such  company  shall  be  individually  re- 
sponsible," to  the  extent  named.    After  December,  1817,  there 
was  no  meeting  of  the  trustees,  nor  any  business  or  act  done  by 
the  corporation,  and  on  the  ist  day  of  February,  1818,  the  prop- 
erty of  the  corporation  was  sold  under  execution.    In  April,  18 19. 
creditors  of  the  corporation  sued  the  stockholders  to  enforce  the 
liability  created  by  section  seven  (supra).    In  behalf  of  the  de- 
fendants it  was  contended  that  the  dissolution  contemplated  by 
statute  was  the  dissolution  created  by  lapse  of  time,  the  end  of 
its  statutory  term,  or  dissolution  by  legal  proceedings.    But  the 
court  held  otherwise,  saying :   "  In  point  of  good  sense  this  cor- 
poration was  dissolved,  within  the  meaning  and  intent  of  the  act 
as  regards  creditors,  when  it  ceased  to  own  any  property,  and 
when  it  ceased  for  such  a  space  of  time  from  doing  any  act  mani- 
festing an  intention  to  resume  its  corporate  functions.    The  end, 
being  and  design  of  the  corporation  were  completely  determined. 
.     .     .     With  respect  to  the  period  of  dissolution,  it  appears 
to  me,  we  may  safely  say  it  happened  on  the  ist  of  February, 
1818,  when  all  the  property  of  the  company  was  sold,  for  since 
that  time  no  corporate  act  has  been  done." 

In  Penniman  v.  Briggs,  Hopkins,  300,  the  same  doctrine  was 
held  in  regard  to  another  corporation  organized  under  the  same 
act,  and  whose  property  had  been  sold  by  the  sheriff.  The  chan- 
cellor says :  "  This  company  has  ceased  to  exist  in  fact,  and  the 
defendants  claim  for  it  nothing  but  a  legal  or  potential  existence. 
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A  mere  omission  to  exercise  a  corporate  franchise  is  not  a  for- 
feiture of  the  franchise,  or  a  dissolution  of  the  corporation.  But 
this  is  not  merely  an  omission  to  exercise  corporate  rights.  Be- 
sides the  omission  to  use  the  corporate  powers,  here  is  an  entire 
inability  to  exercise  them  by  reason  of  a  total  want  of  funds. 
The  omission  to  act  and  an  inability  to  act  are  facts  which  at- 
tend each  other  in  this  case."  To  the  same  effect  is  Bank  of 
Poughkeepsie  zk  Ibbotson,  24  Wend.  473,  where  Nelson,  Ch.  J., 
says,  referring  to  the  same  statute :  "  It  has  been  repeatedly  held 
that  the  dissolution  here  spoken  of  in  order  to  subject  the  share- 
holder, may  be  shown  short  of  judicial  proceedings  for  that  pur- 
pose; having  ceased  to  act,  and  being  without  funds,  and  in- 
debted, it  is  to  be  deemed  dissolved  so  far  as  to  give  the  remedy 
to  the  creditor." 

The  principle  upon  which  these  decisions  stand  is  applicable 
to  the  case  before  us.  Under  the  act  of  181 1,  the  liability  of  the\ 
stockholder  begins  upon  dissolution,  and  that  occurs  the  moment , 
the  corporate  property  is  disposed  of  and  the  corporation  ceases 
to  act.  Under  the  act  of  1848,  the  obligation  of  the  company  to 
report  as  to  its  affairs  ceases  upon  the  happening  of  the  same 
event,  viz.,  upon  dissolution  effected  by  the  same  causes,  for  it 
then  is  carrying  on  no  business,  and  is  deprived  of  the  means  of 
carrying  it  on.  And  as  there  can  be  no  default  of  the  company, 
so  there  can  be  no  liability  of  the  trustees  on  account  of  such  de- 
fault. Nor  is  there,  after  such  dissolution,  need  of  a  report.  It 
is  required  in  order  that  the  public  may  be  protected,  but  as  is 
said  by  Folger,  J.,  in  Jones  v.  Barlow,  62  N.  Y.  208,  "  the  in- 
formation is  not  by  the  intent  of  the  act  deemed  of  use  to  those 
who  have  become  creditors  of  the  company  so  much  as  to  those 
about  to."  And  it  is  quite  apparent  that  a  corJ>oration  situated 
as  this  one  was  would  attract  no  creditors.  The  line  of  argu- 
ment and  decision  adopted  in  the  cases  above  cited  has  been 
followed  in  cases  arising  under  the  act  of  1848  (supra). 

In  Garrison  z\  Howe,  17  N.  Y.  458,  the  plaintiff  claimed  that 
the  defendant  was  liable  as  a  trustee,  under  section  twelve,  be- 
cause the  company  had  not,  as  he  alleged,  made  the  report  re- 
quired by  that  section.  It  appeared  that  a  report  was  made  in  Janu- 
ary, 1852;  in  March,  1852,  the  company  discontinued  business, 
and  all  its  property  was  sold  under  execution,  and  this  fact  seems 
to  have  been  regarded  as  sufficient  to  dispense  with  any  subse- 
quent report,  and  in  the  following  cases  this  was  distinctly  held. 

In  the  Huguenot  National  Bank  of  New  Paltz  v,  Studwell, 
74  N.  Y.  621,  it  was  held  that  on  the  appointment  of  a  receiver 
of  a  manufacturing  company,  the  corporation  was  so  far  dissolved 
that  thereafter  the  duty  was  no  longer  upon  the  trustees  to  make 
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the  annual  report.  There  the  receiver  was  appointed  during  and 
before  the  expiration  of  the  twenty  days  named  in  the  statute 
(sec.  12,  supra). 

In  Losee  v.  Bullard,  79  N.  Y.  404,  the  action  was  against  a 
trustee  of  a  manufacturing  corporation,  organized  under  the  act 
of  1848,  to  enforce  the  liability  imposed  by  the  same  section.  The 
corporation  ceased  to  do  business  in  1865,  and  contracted  no 
debts  after  that  time;  it  suspended  its  ordinary  business  and  never 
had  resumed  it.  The  default  was  alleged  to  have  occurred  after 
that  time.  It  was  held  that  the  corporation  was  virtually  aban- 
doned and  broken  up,  if  not  technically  dissolved,  and  that  the 
statutory  requirement  had  no  application. 

In  Bonnell  v,  Griswold,  decided  February  24,  1880,  the  com- 
pany was  adjudged  a  bankrupt  in  November,  1870;  on  the  3d 
of  January,  1871,  the  entire  property  passed  to  the  assignee  in 
bankruptcy,  and  the  company  ceased  to  do  business.  In  an  ac- 
tion against  a  trustee  this  court  held  that  no  report  was  necessar)' 
in  1871. 

In  none  of  these  cases  had  the  corporation  been  dissolved  by 
proceedings  for  that  purpose,  and  in  none  were  the  facts  showing 
a  practical  or  virtual  dissolution  stronger  than  in  the  one  before 
us.  With  the  corporation  in  question  it  was  a  struggle  for  exist- 
ence from  the  beginning.  It  was  destitute  of  money,  and  of 
credit.  The  enterprise  upon  which  it  embarked  was  uncertain, 
depending  for  its  success  upon  the  personal  efforts  of  its  projec- 
tors, and  when  it  failed  under  the  circumstances  above  disclosed, 
the  failure  was  final.  The  case  comes  within  the  principle  upon 
which  the  above  decisions  were  made,  and  within  the  rule  sug- 
gested in  Brinkerhoff  v.  Brown,  7  Johns.  Chy.  217,  for  its  sus- 
pension was  not  temporary,  but  complete.  The  corporation  was 
abandoned  by  its  corporators,  and  had  neither  "the  moral  or 
legal  capacity  to  increase  its  subscriptions,  or  call  in  more  capital, 
or  to  resume  its  business." 

Bradt  v.  Benedict,  supra,  and  Sanborn  v,  Lefferts,  58  N.  Y. 
179,  illustrate  the  same  principle,  and  are  not  exceptions  to  the 
rule  we  apply  in  this  case.  In  the  first,  the  stockholder  was  held 
not  liable  under  section  seven  of  the  act  of  181 1,  while  in  the 
other  the  trustees,  under  section  12  of  the  act  of  1848,  were 
held  liable,  but  in  both  instances  for  reasons  which  have  no  foun- 
dation in  the  facts  of  this  case.  In  Bradt  v,  Benedict,  the  corpo- 
ration, although  insolvent,  still  possessed  its  real  estate  and  ma- 
chinery, amounting  to  over  $40,000,  and  it  was  not  shown  that 
its  stock  and  materials  had  been  disposed  of;  there  was  therefore 
no  dissolution  of  the  corporation.  In  Sanborn  v.  Lefferts,  the 
corporation  was  in  the  same  condition.     It  transacted  business 
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after  the  expiration  of  the  time  limited  by  the  statute  for  the 
making  of  the  report.  The  defendant  participated  in  it,  and  the 
corporation  was  possessed  of  property.    It  was  not  dissolved. 

The  learned  trial  court  therefore,  in  view  of  the  circumstances 
of  this  case,  and  the  law  which  we  deem  well  established,  erred  in 
holding  as  matter  of  law,  that  the  fact  that  the  corporation  was 
bankrupt,  and  had  ceased  to  do  business,  did  not  relieve  its  trus- 
tees from  the  obligation  of  the  statute  to  make  and  file  a  report. 

The  judgment  of  the  General  Term  of  the  Supreme  Court,  and 
the  judgment  of  the  Special  Term,  so  far  as  appealed  from,  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


THE  NATIONAL  BANK  OF  AUBURN,   Respondent,  v. 
EDWIN  R.  DILLINGHAM,  Impleaded,  etc.,  Appellant. 

In  the  Q)urt  of  Appeals  of  New  York,  December  10,  1895. 

[Reported  in  147  New  York  Reports  603.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Fifth  Judicial  Department,  entered  upon  an  order 
made  March  26,  1895,  which  affirmed  an  interlocutory  judgment 
entered  upon  a  decision  of  the  court  at  Special  Term  overruling  a 
demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Nelson  S.  Spencer  for  appellant. 

Charles  I,  Avery  for  respondent. 

O'Brien,  J.  This  action  was  brought  to  recover  upon  four 
promissory  notes,  aggregating  $20,000,  made  by  the  Auburn 
Woollen  Co.,  a  manufacturing  corporation  created  under  the  act 
of  1848.  The  plaintiff  brings  the  action  in  his  own  behalf  against 
the  defendants,  who  are  the  trustees  of  the  corporation,  and  who, 
it  is  claimed,  are  liable  in  an  action  at  law  for  the  amount  of  the 
notes,  upon  the  ground  that,  before  any  of  them  were  made,  other 
debts  had  been  created  by  the  corporation  which  equalled  and 
exceeded  the  amount  of  its  paid-up  capital  stock,  and  that  the 
trustees,  by  assenting  to  the  making  of  the  notes  in  this  action, 
became  liable  under  the  statute  to  the  plaintiff  for  the  amount  and 
interest.  The  corporation  itself  is  not  made  a  party,  nor  is  it 
alleged  that  any  judgment  has  been  obtained  against  it  on  the 
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notes,  or  any  suit  commenced  for  that  purpose,  or  that  it  is  insol- 
vent, or  that  any  proceedings  for  dissolution  had  been  commenced. 
One  of  the  defendants  demurred  to  the  complaint  on  the  grounds, 
among  others :  ( i )  That  there  is  a  defect  of  parties,  in  that  the 
other  creditors  of  the  company  and  the  company  itself  are  not 
parties  to  the  action,  and  (2)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  courts  below 
have  overruled  the  demurrer  and  held  that  the  action  was  well 
brought.  On  the  argument  in  this  court,  the  learned  counsel  for 
the  plaintiff  has  insisted  upon  some  technical  objections  to  the 
consideration  of  the  questions  decided,  based  mainly  upon  the 
contention  that  the  necessary  facts  do  not  appear  upon  the  face  of 
the  complaint  to  enable  the  defendant  to  raise  the  questions  by 
demurrer.  The  courts  below  disposed  of  the  case  upon  the  merits, 
and  we  think  that  the  complaint  was  sufficiently  comprehensive 
to  enable  the  defendant  to  present  all  the  questions  by  demurrer. 
The  plaintiff's  contention  is  that  each  creditor  of  such  a  corpora- 
tion who  holds  a  debt,  created  by  the  trustees  or  with  their  assent, 
in  excess  of  the  paid-up  capital  stock,  may  maintain  actions  at 
law  against  the  trustees  to  recover  such  debt  without  any  recourse 
to  the  corporation  itself  and  without  reference  to  any  other 
creditor.  The  original  statute  which  authorized  the  creation  of 
this  class  of  corporations  imposed  a  liability  upon  the  trustees  in 
case  they  assented  to  the  contracting  of  debts  in  excess  of  the 
paid-up  capital  stock,  as  will  be  seen  from  the  following  provision 
(Laws  of  1848,  c.  40,  §  23)  : 

"  If  the  indebtedness  of  any  such  company  shall  at  any  time 
exceed  the  amount  of  its  capital  stock,  the  trustees  of  such  com- 
pany assenting  thereto  shall  be  personally  and  individually  liable 
for  such  excess  to  the  creditors  of  the  company." 

In  the  recent  revision  of  the  statute,  now  known  as  the  Stock 
Corporation  Law  (Laws  of  1890,  c.  564,  as  amended  by  c.  688, 
Laws  of  1892),  this  provision  was  repealed  and  the  following 
section,  upon  which  this  action  has  been  brought,  was  substituted 
in  its  place : 

"  Sec.  24.  No  stock  corporation,  except  a  moneyed  corporation, 
shall  create  any  debt,  if  thereby  its  total  indebtedness  not  secured 
by  mortgage  shall  exceed  the  amount  of  its  paid-up  capital  stock, 
and  the  directors  creating  or  consenting  to  the  creation  of  any 
such  debt  shall  be  personally  liable  therefor  to  the  creditors  of  the 
corporation.  If  bonds  or  other  obligations  of  the  corporation, 
secured  by  mortgage,  are  issued  in  excess  of  the  amount  author- 
ized by  law,  or  in  violation  of  law,  the  directors  voting  for  such 
overissue  or  unlawful  issue  shall  be  personally  liable  to  the  holders 
of  the  bonds  or  other  obligations  illegally  issued  for  the  amount 
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held  by  them,  and  to  all  persons  sustaining  damage  by  such  illegal 
issues  for  any  damage  caused  thereby." 

The  demurrer  in  this  case  raises  the  question  as  to  the  true 
construction  of  this  section,  the  nature  and  extent  of  the  liability, 
the  proper  procedure  for  enforcing  it,  and  the  necessary  parties 
to  such  an  action.  It  is  a  fundamental  proposition  in  the  plaintiff's 
contention  that  the  liability  is  primary  and  contractual,  and  that 
an  action  may  be  maintained  to  enforce  it  in  the  same  manner  as 
if  the  trustees  themselves  owed  the  debt  to  the  creditor.  It  is 
contended  that  the  liability  is  the  same  as  that  of  stockholders  for 
debts  created  before  the  capital  stock  is  paid  in.  It  should  be 
observed  that  the  liability  in  that  case  is  treated  as  that  of  partners, 
and  that  the  statute  continues  and  preserves  that  liability,  not- 
withstanding the  creation  of  the  corporation,  until  the  capital 
stock  is  paid  in.  That  is  the  theory  upon  which  primary  liability 
in  that  class  of  cases  rests.  Coming  v.  McCuUough,  i  N.  Y.  47 ; 
Rogers  v.  Decker,  131  N.  Y.  490. 

A  different  kind  of  liability,  however,  arises  when  the  obligation 
of  the  members  of  the  corporation  is  determined  by  the  perfect 
creation  of  an  artificial  person,  capable  in  law  of  acting  and  con- 
tracting for  itself.  Then  the  primary  or  common-law  liability  of 
persons  associated  together  in  some  enterprise  as  partners  is  ter- 
minated and  the  liability  of  the  trustees  rests  wholly  upon  the 
statute  which  creates  the  liability,  in  the  nature  of  a  penalty,  for 
disobedience  to  its  commands.  The  neglect  of  the  trustees  to  file 
the  report  required  by  the  statute,  or  the  making  of  a  false  report, 
illustrates  the  nature  of  this  peculiar  penal  liability.  Gadsden  v. 
Woodward,  103  N.  Y.  242 ;  Wiles  v.  Suydam,  64  N.  Y.  173 ;  Mer- 
chants' Bank  v.  Bliss,  35  N.  Y.  412. 

While  it  may  not  have  all  the  characteristics  of  a  penalty  as  that 
term  is  commonly  understood,  yet  the  liability  is  a  pure  creation 
of  the  statute,  has  no  foundation  in  contract  nor  any  existence  at 
common  law.    Morawetz  on  Corp.,  §  908. 

That  is  the  nature  of  the  defendant's  liability  in  this  case.  The 
notes  set  out  in  the  complaint  are  the  debts  of  the  corporation 
and  not  the  debts  of  the  trustees,  though  the  latter  are  subjected 
to  a  certain  limited  liability  in  regard  to  them,  for  the  reason  that 
they  have  disregarded  the  statute  which  forbids  the  creation  of 
debts  in  excess  of  capital  stock.  The  possible  liability  of  the 
trustees  is  measured  by  the  excess  of  debts  over  and  above  capital 
stock,  and  until  the  statutory  limit  is  reached  there  is  no  liability 
whatever. 

The  most  important  question,  however,  is  with  respect  to  the 
parties  who  are  entitled,  in  a  proper  case,  to  enforce  this  liability; 
The  learned  counsel  for  the  plaintiff  contends  that  the  right  of 
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action  is  given  by  the  statute  to  creditors  holding  debts  created 
in  violation  of  its  provisions,  and  to  those  alone.  We  think  that 
this  is  not  the  correct  construction  of  the  statute.  The  benefit  of 
its  provisions  is  given  in  terms  to  the  "  creditors  of  the  corpora- 
tion/' and  not  to  a  part  of  them.  The  language  includes  all  the 
creditors.  Moreover,  it  cannot  be  supposed  that  the  legislature 
intended  to  give  to  these  words  the  restricted  meaning  which 
!  would  confine  the  benefits  of  the  statute  to  such  creditors  only  as 
I  h^  debts  created  in  violation  of  the  provisions.  Such  a  result 
would  give  to  the  latest  creditor  practically  a  preference  over  the 
\  earher  ones,  since  it  would  give  him  two  funds  to  resort  to.  He 
would,  of  course,  have  the  right  to  resort  to  the  corporation,  whose 
obligations  he  held,  and  besides  he  would  have  the  right  to  resort 
to  the  personal  liability  of  the  trustees.  It  was  the  intention  to 
limit  the  amount  of  unsecured  debts  which  such  a  corporation 
might  contract  to  the  amount  of  its  paid-up  capital  stock.  This 
limitation  was  intended  for  the  security  of  all  the  creditors.  The 
creation  of  debts  in  excess  of  the  capital  afiFects  all  the  creditors 
alike.  It  diminishes  tlie  value  of  every  creditor's  claim  upon  the 
corporate  assets.  It  has  precisely  the  same  eflPect  upon  the  earlier 
as  upon  the  later  creditor,  and  it  would  be  manifestly  unjust  to 
confine  the  benefits  of  the  penalty  which  the  law  imposes  for  dis- 
,  obedience  of  the  statute  to  a  few  whose  debts  were  contracted 
.  later  in  point  of  time.  When  the  statute  requires  the  trustees 
creating  or  assenting  to  debts  in  excess  of  capital  virtually  to  put 
back  into  the  corporate  treasury  a  sum  equal  to  such  excess  in 
certain  contingencies,  all  the  creditors  have  in  equity  and  justice 
an  equal  claim  upon  the  fund.  The  rule  that  in  such  cases  equality 
is  equity  would  be  violated  by  allowing  the  later  creditors  to 
absorb  this  fund  to  the  prejudice  of  the  earlier  ones. 

We  think  that  the  fair  construction  of  the  statute  is  that  it 
imposes  a  liability  upon  the  trustees  creating  or  assenting  to  debts 
in  excess  of  the  capital,  to  the  extent  of  such  excess,  not  for  the 
benefit  of  any  particular  creditor,  but  for  the  benefit  of  all,  and 
their  liability  is  in  equity  a  fund  to  which  all  the  creditors  may 
resort  for  the  satisfaction  of  such  debts  as  the  corporation  itself 
fails  to  pay,  to  be  shared  in  by  all  in  proportion  to  the  debt  remain- 
.ing  unpaid.  It  follows  that  it  must  be  enforced  in  equity  in  a  suit 
.  where  all  the  creditors  and  the  corporation  itself  are  parties,  or 
represented,  where  an  accounting  can  be  had,  all  the  facts  ascer- 
tained, and  the  equities  adjusted. 

The  liability  is  secondary,  to  be  resorted  to  only  after  the  usual 
remedies  against  the  corporation  itself  have  been  exhausted. 
While  there  is  no  express  direction  to  that  effect  in  the  statute, 
it  is  the  general  rule  that  it  is  to  be  implied  from  the  nature  of 
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the  liability  (Morawetz  on  Corp.,  §  883)  in  the  absence  of  some 
provision  clearly  importing  the  contrary.  This  principle  is  clearly 
deducible  from  the  cases  in  this  court,  of  which  the  case  of  The 
People  ex  rel.  Winchester  v,  Coleman,  133  N.  Y.  279,  is  an  ex- 
ample, where  the  court  said :  "  It  is  an  essential  and  inherent 
characteristic  of  a  corporation  that  it  alone  is  primarily  liable 
for  its  debts,  because  it  alone  contracts  them,  except  as  that 
natural  and  necessary  consequence  of  its  creation  is  modified 
in  the  act  of  its  creation  by  some  explicit  command  of  the  statute 
which  either  imposes  an  express  liability  upon  the  corporators  in 
the  nature  of  a  penalty  or  affirmatively  retains  and  preserves  what 
would  have  been  the  common-law  liability  of  the  members  from 
the  destruction  involved  in  the  corporate  creation.  .  .  .  The 
retained  liability  occasionally  established  is  in  the  nature  and  a 
parcel  of  such  original  liability,  as  we  had  occasion  to  show  in 
Rogers  2^J0ccker,  131  N.  Y.  490,  but  is  retained  by  force  of  the 
express  command  of  the  statute  and  in  that  manner  saved  from 
the  destruction  which  otherwise  would  follow  the  simple  creation 
of  the  corporation.  Ordinarily,  these  individual  liabilities  exist 
upon  other  than  common-law  conditions,  and  make  the  corporators 
rather  sureties  or  guarantors  of  the  corporation  than  original 
debtors,  since  in  general  their  liability  arises  after  the  usual  reme- 
dies against  the  corporation  have  been  exhausted." 

In  other  cases  it  has  been  said  that  this  immunity  of  the  mem- 
bers of  the  corporation  from  personal  liability,  until  all  remedies 
against  the  corporation  have  been  exhausted,  is  founded  in  reason 
and  justice,  and  a  very  clear  indication  of  a  legislative  intent  to 
disregard  it  must  be  found  before  the  liability  is  held  to  be  pri-  . 
mary.  Hirshfeld  v.  Bopp,  145  N.  Y.  84;  Hardman  v.  Sage,  124 
N.  Y.  25 ;  Huntington  v,  Attrill,  146  U.  S.  657. 

The  general  policy  of  the  law  in  this  respect  is  expressed  in  the 
fifty-fifth  section  of  the  Stock  Corporation  Law,  which  provides 
that  no  action  shall  be  brought  against  a  stockholder  for  any  cor- 
porate debt  until  judgment  has  been  obtained  against  the  cor- 
poration and  an  execution  returned  unsatisfied.  The  directors 
are,  of  course,  stockholders,  and  it  is  reasonable  to  assume  that 
it  was  not  intended  to  charge  them  with  personal  liability  on  any 
other  conditions  than  apply  to  all  the  members  of  the  corporation. 
Thomson  on  Corp.,  vol.  3,  §  4327;  Handy  v.  Draper,  89  N.  Y. 

334. 

This  view,  with  respect  to  the  meaning  of  the  statute  and  the 

manner  of  enforcing  it,  seems  to  us  not  only  just  and  reasonable, 
but  in  accord  with  the  great  weight  of  authority.  Statutes  sub- 
stantially identical  have  received  construction  in  the  Supreme 
Court,  in  the  Federal  courts,  and  in  the  courts  of  sister  States  in 
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accordance  with  the  views  herein  expressed.  Hornor  v,  Henning, 
93  U.  S.  228;  Stone  z\  Chisolm,  113  U.  S.  302;  Merchants* 
Bank,  etc.,  v,  Stevenson,  10  Gray,  233 ;  Anderson  v.  Speers,  21 
Hun,  568 ;  McClave  v,  Thompson,  36  Hun,  365. 

So  far  as  the  case  of  Patterson  v,  Robinson,  36  Hun,  622 ;  37 
Hun,  341,  sanctions  the  construction  contended  for  by  the  plain- 
tiff, it  cannot  be  followed.  With  respect  to  that  case  it  should, 
however,  be  observed  that  the  reasoning  of  the  learned  judge  is 
based  largely  upon  the  fact  that  the  section  of  the  Manufacturing 
Act,  which  was  under  consideration  and  which  is  quoted  above, 
contained  no  prohibition  upon  the  trustees  against  the  creation  of 
debts  in  excess  of  the  capital  stock.  That  is  no  longer  true,  since 
the  section  of  the  Stock  Corporation  Law  involved  here  does 
contain  such  a  prohibition.  That  case  was  an  appeal  from  a  judg- 
ment against  the  trustees,  and  while  it  was  affirmed,  the  decision 
was  subsequently  reconsidered  on  a  reargument  and  a  new  trial 
granted  upon  other  grounds,  and  when  the  case  was  in  the  Second 
Division  of  this  court  (116  N.  Y.  193)  it  was  disposed  of  on 
grounds  that  did  not  involve  a  construction  of  the  statute.  The 
complaint  contains  an  allegation  that  prior  to  the  commencement 
of  this  action  the  plaintiff  was  restrained  by  injunction  from  tak- 
ing any  proceedings  against  the  corporation  for  the  collection  of 
the  debt,  but  there  are  no  allegations  of  fact  which  would  enable 
us  to  say  that  the  injunction  was  a  valid  legal  obstacle  in  the  way 
of  a  suit  against  the  corporation,  or  that  it  was  in  force  at  the 
time  this  action  was  commenced.  The  bare  fact  that  at  some  time 
before  this  action  had  been  commenced  an  injunction  was  granted 
upon  some  ground  or  for  some  reason,  as  to  which  the  complaint 
is  silent,  is  not  sufficient  to  excuse  the  omission  to  proceed  against 
the  corporation,  the  principal  debtor.  Aside  from  this  point,  how- 
ever, the  complaint  would  be  defective  in  that  it  does  not  state  the 
facts  necessary  in  an  action  in  equity  for  an  accounting,  and  the 
proper  parties  are  not  before  the  court  for  that  purpose.  The 
allegations  of  the  complaint  and  the  prayer  for  relief  determine 
the  character  of  the  action  as  one  at  law  by  a  single  creditor  to 
recover  its  own  debt  as  a  primary  liability  of  the  trustees.  We 
think  that  such  an  action  cannot  be  maintained,  and  that  the  de- 
murrer should  have  been  sustained. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  leave  to 
the  plaintiff,  within  twenty  days  from  the  service  of  the  order,  to 
amend  the  complaint  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 
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Section  VI. — Statutory  Rights  of  Creditors  Against 

Shareholx)ers. 

HAWTHORNE  v.  CALEF. 

In  the  Supreme  Court  of  the  United  States,  December 

Term,  1864. 

[Reported  in  2  Wallace  10.] 

The  Constitution  of  the  United  States  ordains  that  "  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts."  With 
this  provision  in  force,  the  State  of  Maine,  on  the  ist  of  April, 
1836,  incorporated  a  railroad  company,  the  charter  providing 
that  "  the  shares  of  the  individual  stockholders  should  be  liable  for 
the  debtsof  the  corporation."  "  And  in  case  of  deficiency  of  at- 
tachable corporate  property  or  estate,"  the  provision  went  on  to 
say,  "  the  individual  property,  rights,  and  credits  of  any  stock- 
holder shall  be  liable  to  tiie  amount  of  his  stock,  for  all  debts  of 
the  corporation  contracted  prior  to  the  transfer  thereof,  for  the 
term  of  six  months  after  judgment  recovered  against  said  cor- 
poration; and  the  same  may  be  taken  in  execution  on  said  judg- 
ment, in  the  same  manner  as  if  said  judgment  and  execution  were! 
against  him  individually;  or  said  creditor,  after  said  judgment, 
may  have  his  action  on  the  case  against  said  individual  stock- 
holder; but  in  no  case  shall  the  property,  rights,  and  credits  of 
said  stockholder  be  taken  in  execution,  or  attached  as  aforesaid, 
beyond  the  amount^f  his  said  stock."  Another  section  provides, 
that  if  sufficient  corporate  property  to  satisfy  the  execution  could 
not  be  found,  the  officer  having  the  execution  should  certify  the 
deficiency  on  the  execution,  and  give  notice  thereof  to  the  stock- 
holder whose  property  he  was  about  to  take ;  and  if  such  stock- 
holder should  show  to  the  creditor  or  officer  sufficient  attach-^ 
able  corporate  property  to  satisfy  the  debt,  "  his  individual  prop-  • 
erty,  rights,  and  credits  shall  thereupon  be  exempt  from  attach-' 
ment  and  execution." 

The  plaintiff  Hawthorne,  who  had  supplied  the  corporation, 
then  embarrassed  and  insolvent,  with  materials  to  build  its  road, 
having  obtained  judgment  as  a  creditor  against  it,  and  being 
unable  to  get  from  it  satisfaction  (the  company  having,  in  fact, 
no  property),  sued  the  defendant  Calef,  who  was  a  stockholder, 
both  at  the  time  when  the  debt  was  contracted  and  when  judg- 
ment for  It  was  rendered,  and  no  transfer  of  whose  stock  had 
been  made.    A  few  months  after  the  debt  was  contracted  the  leg^s- 
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I  lature  of  Maine  passed  a  statute  repealing  the  "  individual  liabil- 
ity "  clause  of  the  charter. 

On  a  question  before  the  Supreme  Court  of  Maine — the 
highest  court  of  law  in  that  State — whether  such  repeal  was  or 
was  not  repugnant  to  the  clause,  above  cited,  of  the  Constitu- 
tion, that  court  held  that  it  was  not ;  that  the  original  provision 
— not  making  the  stockholder  personally  liable  in  any  way— did 
not  constitute  a  "  contract "  between  the  creditor  and  him,  with- 
in the  meaning  of  the  Constitution ;  and  that,  while,  but  for  the 
repealing  act,  the  plaintiff  would  have  been  entitled  to  recover 
of  the  stockholder  individually  to  the  extent  of  his  stock,  this 
repealing  act  had  taken  away  and  destroyed  such  right. 

Judgment  being  given  accordingly  by  the  said  court  in  favor 
of  the  State  statute,  the  correctness  of  such  judgment  was  now, 
on  error,  before  this  court. 

Curtis  for  the  creditor  Hawthorne. 

Shepley  contra,  for  the  stockholder  Calef. 

Nelson,  J.  The  question  upon  the  provisions  of  the  charter  of 
the  railroad  company — in  connection  with  the  sale  of  the  prop- 
erty by  the  plaintiflF  to  the  corporation,  out  of  which  this  debt  ac- 
crued— is,  whether  a  contract,  express  or  implied,  existed  be- 
tween him  and  the  stockholder? 

It  is  asserted,  in  behalf  of  the  latter,  that  a  contract  existed  only 
between  the  creditors  and  the  corporation;  and  that  the  obliga- 
tion of  the  stockholder  rests  entirely  upon  a  statutory  liability, 
destitute  of  any  of  the  elements  of  a  contract. 

Without  stopping  to  discuss  the  question  upon  the  clause  of  the 
statute,  we  think  that  the  case  falls  within  the  principle  of  Wood- 
ruflf  V.  Trapnal,  10  Howard,  190,  and  Curran  v.  State  of  Arkan- 
sas, 15  id,  304,  heretofore  decided  in  this  court. 

In  the  first  of  these  cases,  the  charter  of  the  bank  provided 
that  the  bills  and  notes  of  the  institution  should  be  received  in 
all  payment  of  debts  due  to  the  State.  The  bank  was  chartered 
November  2,  1836.  On  January  10,  1845,  this  provision  was  re- 
pealed, and  the  question  was,  whether  or  not,  after  this  repeal, 
the  bills  and  notes  of  the  bank,  outstanding  at  the  time,  were  re- 
ceivable for  debts  due  to  the  State.  The  court  held,  after  a  wtry 
full  examination,  that  the  clause  in  the  charter  constituted  a  con- 
tract with  the  holders  of  the  bills  and  notes  on  the  part  of  the 
State,  and  that  the  repealing  act  was  void  as  impairing  the  obli- 
gation of  the  contract. 

In  the  second  case  the  charter  of  the  bank  contained  a  pledge 
or  assurance  that  certain  funds  deposited  therein  should  be  de- 
voted to  the  payment  of  its  debts.  It  was  held  by  the  court  that 
this  constituted  a  contract  with  the  creditors,  and  that  the  acts 
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of  the  legislature  withdrawing  these  funds  were  void,  as  impair- 
ing^ the  obligation  of  the  contract. 

Now,  it  is  quite  clear  that  the  personal  liability  clause  in  the 
charter,  in  the  present  case,  pledges  the  liability  or  guarantee  of 
the  stockholders,  to  the  extent  of  their  stock,  to  the  creditors  of 
the  company,  and  to  which  pledge  or  guarantee  the  stockholders, 
by  subscribing  for  stock  and  becoming  members  of  it,  have  as-  . 
sented.    They  thereby  virtually  agree  to  become  security  to  the  ' 
creditors  for  the  payment  of  the  debts  of  the  company,  which  \ 
have  been  contracted  upon  the  faith  of  this  liability^ 

This  question  has  been  repeatedly  before  the  courts  of  the  State 
of  New  York,  and  they  place  the  obligation  of  the  stockholders 
upon  two  grounds.  The  first  is  that  of  contract.  In  Coming  v. 
McCullough,  I  Comstock,  47,  49,  Chancellor  Jones,  then  in  the 
Court  of  Appeals,  observes  that  the  liability  of  the  defendant, 
upon  which  the  action  is  grounded,  is  for  the  payment  of  a  debt 
of  the  company  incurred  by  the  purchase  of  merchandise  of  the 
plaintiffs,  for  the  use  and  benefit  of  the  company,  and  wherein  the 
defendant,  as  one  of  the  members,  was  interested,  and  for  which 
he  thereby,  and  under  the  provisions  of  the  charter,  became  and 
was,  concurrently  with  the  company,  from  the  inception  of  the 
debt,  personally  liable.  It  is,  he  says,  virtually  and  in  effect,  a 
liability  upon  a  contract  and  the  mutual  agreement  of  the  parties ; 
not,  indeed,  in  form  an  express  personal  contract,  but  an  agree- 
ment of  equally  binding  obligation,  consequent  upon  and  result- 
ing" from  the  acts  and  admissions  or  implied  assent  of  the  parties. 
The  second  ground  is  upon  the  view  that  the  legislature,  by  sub- 
jecting the  stockholders  to  personal  liability  for  the  debts  of  the 
company,  thereby  remove  the  corporate  protection  from  them  as 
corporator^,  and  left  them  liable  as  partners  and  associates  as  at 
common  law.   Conant  v.  Van  Schaick,  24  Barbour,  87. 

There  is  another  view  of  the  case,  involving  a  violation  of  the 
principal  contract  between  the  creditors  and  the  corporation, 
which  we  think  equally  conclusive  against  the  judgment  of  the 
court  below.  This  view  rests  upon  a  principle  decided  in  Bron- 
son  t*.  Kinzie,  i  Howard,  311,  and  the  several  subsequent  cases 
of  this  class.  There  Kinzie  executed  a  bond  mortgage  to  BrDn- 
son,  conditioned  to  pay  $4000  on  the  ist  of  July,  1842,  and  cove- 
nanted, that  in  case  of  default,  the  mortgagee  should  sell  the 
premises  at  public  auction,  and  convey  them  to  the  purchaser. 
Subsequently  to  the  execution  on  the  mortgage,  the  legislature 
passed  a  law  that  mortgagors  on  a  sale  of  the  premises,  under  a 
decree  of  foreclosure  in  chancery,  should  have  a  right  to  redeem 
them  at  any  time  within  twelve  months  from  the  day  of  sale.  By 
another  law  it  was  provided,  that  when  the  premises  were  offered 
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for  sale,  they  should  not  be  struck  off  unless  at  two-thirds  of  a 
previous  valuation.  The  court  held  that  these  acts  so  seriously 
affected  the  remedy  of  the  mortgagee  as  to  impair  the  obliga- 
tion of  the  mortgage  contract  within  the  meaning  of  the  Constitu- 
tion, and  declared  them  void.  Now,  applying  the  principle  of  this 
class  of  cases  to  the  present  one,  by  the  clause  in  the  charter  sub- 
jecting the  property  of  the  stockholder,  he  becomes  liable  to  the 
creditor,  in  case  of  the  inability  or  insolvency  of  the  company  for 
its  debts,  to  the  extent  of  his  stock.  The  creditor  had  this  secu- 
rity when  the  debt  was  contracted  with  the  company  over  and 
above  its  responsibility.  This  remedy  the  repealing  act  has  not 
merely  modified  to  the  prejudice  of  the  creditor,  but  has  alto- 
gether abolished,  and  thereby  impaired  the  obligation  of  his  con- 
tract with  the  company. 

We  are  of  opinion,  upon  both  of  the  grounds  above  recited, 
that  the  court  below  erred. 

Judgment  reversed. 


HILL  V,  MERCHANTS'  MUTUAL  INSURANCE  CO. 

In  the  Supreme  Court  of  the  United  States,  March  31, 

1890. 

[Reported  in  134  United  States  Reports  515.] 

G.  M.  Stewart  for  plaintiff  in  error. 

Everett  IV.  Pattison  for  defendant  in  error. 

Harlan,  J.^  The  plaintiff  in  error  contends  that  the  act  creat- 
ing the  Excelsior  Insurance  Co.  was  a  private  act,  and  its  charter 
exempted  from  alteration,  suspension  or  repeal  by  subsequent 
legislation;  that  its  stockholders  were  exempted  from  the  levy 
of  an  execution  upon  their  individual  property  at  the  instance 
of  a  judgment  creditor  of  the  corporation  in  case  of  a  deficiency  of 
corporate  property,  and  from  actions  at  law  by  creditors ;  that  the 
rights  of  its  stockholders  were  not  affected  by  subsequent  legis- 
lation of  a  general  nature ;  and  that  the  method  of  collecting  un- 
paid stock,  specially  provided  for  in  the  company's  charter,  was 
exclusive  of  any  other  remedy,  except  that  supplied  by  a  court  of 
equity. 

The  assignment  of  error  which  gives  this  court  jurisdiction  to 
re-examine  the  judgment  of  the  State  court  is,  that  when  the 
testator  of  the  plaintiff  in  error  purchased  the  stock  of  the  Excel- 
sior Insurance  Co.  he  entered  into  a  contractual  relation,  not  only 

*The  statement  of  facts  has  been  omitted. — Ed. 
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with  the  company,  but  with  the  State,  both  as  to  the  method  of 
paying  for  his  stock  and  in  respect  to  the  extent  of  his  liability ; 
and  that  the  rights  vested  in  him  by  the  contract  were  taken  away, 
and,  therefore,  the  obligations  of  his  contract  were  impaired  by 
the  legislation  of  1879,  ^^^  validity  of  which  was  sustained  by  the 
court  below. 

We  assume,  in  conformity  with  the  decision  of  the  Supreme 
Court  of  Missouri — ^and  that  view  is  favorable  to  the  plaintiff  in 
error — that  the  Excelsior  Insurance  Co.  was  not  subject  to  the 
seventh  section  of  the  general  statute  of  November  23,  1855,  d^* 
daring  that  the  charters  of  all  corporations  thereafter  created 
should  be  granted  subject  to  alteration,  suspension  and  repeal  in 
the  discretion  of  the  legislature ;  and  that  the  other  sections  of  that 
statute,  specially  named  in  the  charter  of  the  insurance  company, 
were  to  stand  as  repealed  so  far  as  that  company  was  concerned. 
The  result  of  this  construction  of  the  charter  of  the  insurance 
company  is,  that  prior  to  the  passage  of  the  act  of  1866,  which, 
took  effect  March  19,  1866,  no  specific  remedy  was  prescribed! 
for  creditors  seeking  to  reach  the  unpaid  subscriptions  of  stock-' 
holders.  But  it  was  open  to  them  to  proceed  by  a  suit  in  equityi 
That  such  a  remedy  could  be  used  without  violating  any  pro- 
vision of  the  company's  charter,  or  any  right  of  a  stockholder, 
cannot  be  doubted.  But  neither  the  company  nor  its  stockholders 
had  any  vested  right,  in  that  particular  remedy.  They  could  only 
insisTthat  the  extent  of  their  liability  should  not  be  increased. 
The  act  of  1866  authorized  an  execution  to  be  issued  against  a 
stockholder  "  to  an  extent  equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned  together  with  any  amount  unpaid  thereon," 
where  no  property  or  effects  of  the  corporation  could  be  found. 
This  statute,  if  given  a  retrospective  operation,  certainly  did  in-| 
crease  the  liability  of  those  who  became  stockholders  in  the  Ex- 
celsior Insurance  Co.  prior  to  its  passage.  But  the  defendant  in' 
error  contends  that  it  was  applicable'to  all  who,  like  Hill,  became 
stockholders  after  its  passage.  Waiving  any  consideration  of  this 
question  it  is  certain  that  the  act  of  1879,  under  which  this  ac- 
tion was  instituted,  did  not  increase  Hill's  liability.  He  was 
liable,  by  virtue  of  his  original  subscription  and  by  his  notes  to 
the  company,  to  pay  the  whole  amount  of  his  subscription.  The 
statute  of  1879  d^d  '^o^  enlarge  this  liability,  for  it  authorized  an 
execution  against  a  stockholder,  where  there  was  no  corporate 
property  to  be  levied  on,  only  "  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  her  owned."  While, 
under  the  original  charter  of  the  company,  he  was  liable  to  a  suit 
in  equity,  under  the  statute  of  1879  ^^  was  liable  to  be  proceeded 
against  by  notice  and  motion  in  the  action  in  which  judgment  was 


I 


1782  HILL  V,  MERCHANTS*  MUTUAL  INS.  CO.      [CHAP.  XI. 

rendered  against  the  corporation.  In  either  mode  he  had  oppor- 
tunity to  make  defense. 

It  is,  however,  contended  that  under  the  charter  of  the  com- 
pany the  stockholder  was  not  bound  to  pay  any  amount  beyond 
ten  dollars  on  each  share  except  upon  a  call  of  the  directors,  and 
that  the  provision  allowing  an  execution  for  the  unpaid  balance, 
pursuant  to  the  judgment  of  the  court,  was  a  change  of  the  con- 
tract. The  provision  in  the  company's  charter,  that  "  the  balance 
due  on  each  share  shall  be  subject  to  the  call  of  the  directors," 
did  not  g^ve  the  stockholder  the  right,  as  between  himself  and 
the  company,  or  as  between  him  and  the  company's  creditors,  to 
withhold  payment  of  the  balance  due  from  him  imtil  the  neces- 
sities of  the  company  required  payment  in  full  for  the  shares 
subscribed.  The  company  was  forbidden  to  make  any  policy  or 
contract  of  insurance  "  until  the  whole  amount  of  shares  sub- 
scribed shall  be  actually  paid  in,  or  secured  to  be  paid  on  demand, 
by  approved  notes  or  mortgages  on  real  estate."  Hence  Hill  ex- 
ecuted demand  notes,  with  surety,  for  the  entire  balance  due  on 
his  original  subscription.  The  authority  of  the  company  to  call 
for  the  payment  of  those  notes,  by  instalments,  did  not  give  him  a 
right,  as  a  part  of  his  contract,  to  make  payment  in  that  par- 
ticular mode.  His  undertaking  was  to  pay  each  and  all  of  his 
notes  on  demand,  and  it  was  entirely  competent  for  the  legislature, 
as  a  regulation  of  the  business  and  affairs  of  the  company,  to  give 
its  creditors  a  new  or  additional  remedy  by  which  this  under- 
taking could  be  enforced  in  their  behalf — such  remedy  not  in- 
creasing the  debtor's  liability.  As  said  by  this  court  in  Chicago 
Life  Ins.  Co.  v.  Needles,  113  U.  S.  574,  580,  the  condition  is  im- 
plied in  every  grant  of  corporate  existence  that  "  the  corpora- 
tion shall  be  subject  to  such  reasonable  regulations,  in  respect  to 
the  general  conduct  of  its  affairs,  as  the  legislature  may  from  time 
to  time  prescribe,  which  do  not  materially  interfere  with  or  ob- 
struct the  substantial  enjoyment  of  the  privileges  the  State  has 
granted,  and  serve  only  to  secure  the  ends  for  which  the  corpo- 
ration was  created." 

Upon  the  point  made  by  the  plaintiff  in  error,  that  under  the 
original  charter  of  the  company  Hill  was  liable  only  to  a  suit  in 
equity,  to  which  all  the  stockholders  could  be  made  parties,  and 
in  which  he  could  compel  contribution  from  other  stockholders, 
whereas  under  the  statute  of  1879  ^'^  could  be  proceeded  against 
alone,  it  is  sufficient  to  say  that  if  neither  the  statute  of  1866  nor 
that  of  1879  had  been  passed,  he  could  have  been  sued  at  law 
upon  the  notes  he  gave  the  company.  The  proceeding  authorized 
by  the  statute  of  1879  is,  in  effect,  a  suit  upon  his  notes  for  the 
amount  due  thereon.    His  liability  to  pay  that  amount  has  no  such 
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connection  with  the  liability  of  other  stockholders  as  to  exempt 
him  from  a  suit  at  law  to  compel  him  to  pay  the  sum  he  agreed  to 
pay.  Hatch  v.  Dana,  loi  U.  S.  205.  The  statute  restricts  any 
judgment  against  him  to  the  amount  he  originally  assumed  to 
pay.  Consequently,  no  substantial  right  of  his  has  been  violated. 
"  Whatever  belongs  merely  to  the  remedy  may  be  altered  accord- 
ing to  the  will  of  the  State,  provided  the  alteration  does  not  im- 
y  pair  the  obligation  of  the  contract."  Bronson  v.  Kinzie,  i  How. 
311,  316;  Sturges  V,  Crowninshield,  4  Wheat.  122,  200;  Fourth 
National  Bank  v.  Francklyn,  120  U.  S.  747,  755,  and  cases  there 
cited. 

Judgment  affirmed. 
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FLASH  et  al.  v.  CONN. 

In  the  Supreme  Court  of  the  United  States,  November  20, 

1883. 

[Reported  in  109  United  States  Reports  371.] 

JE.  A.  Perry  for  the  plaintiffs  in  error. 

Michael  L,  Woods  for  the  defendant  in  error. 

Woods,  J.*  The  only  question  arising  upon  the  record  is  whether 
the  declaration  presents  a  cause  which  entitles  the  plaintiffs  to 
recover  in  this  action.  This  was  the  question  considered  by  the 
court  below,  and  upon  what  it  deemed  the  insufficiency  of  that 
declaration  its  judgment  was  based.  The  sufficiency  of  the  pleas 
and  rejoinder  were  not  considered,  for  if  the  declaration  was  bad, 
the  question  whether  the  pleadings  of  the  defendant  were  good 
was  an  immaterial  one.  If  the  pleas  and  rejoinder  of  the  defend- 
ant had  been  adjudged  good,  that  would  not  have  been  a  final 
judgment  to  which  a  writ  of  error  would  lie,  but  the  plaintiffs 
would  have  had  leave  to  reply  and  surrejoin.  We  are,  therefore, 
limited  to  the  consideration  of  the  sufficiency  of  the  declaration. 

The  liability  which  this  suit  was  brought  to  enforce  arises,  as 
the  plaintiffs  contend,  on  the  tenth  section  of  the  act  mentioned 
in  the  declaration — ^namely,  the  act  of  the  legislature  of  New  York 
passed  February  17,  1848,  entitled  "An  Act  to  authorize  the 
formation  of  corporations  for  manufacturing,  etc.,  purposes." 
The  tenth  section  of  the  act  and  the  eleventh  and  twentv-fourth, 
which  also  have  reference  to  the  liability  of  stockholders  of  the 
company,  were  as  follows : 

"  Sec.  10.  All  the  stockholders  of  every  company  incorporated 

*  The  statement  of  facts  has  been  omitted. — Ea 
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under  this  act  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them,  respectively,  for  all 
debts  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  such  company  shall 
have  been  paid  in,  and  a  certificate  thereof  shall  have  been  made 
and  recorded  as  prescribed  in  the  following  section. 

"  Sec.  II.  The  president  and  a  majority  of  the  trustees,  within 
thirty  days  after  the  payment  of  the  last  instalment  of  the  capital 
stock  so  fixed  and  limited  by  the  company,  shall  make  a  certificate 
stating  the  amount  of  the  capital  so  fixed  and  paid  in,  which  cer- 
tificate shall  be  signed  and  sworn  to  by  the  president  and  a  major- 
ity of  the  trustees;  and  they  shall  within  the  said  thirty  days 
record  the  same  in  the  office  of  the  county  clerk  of  the  county 
wherein  the  business  of  said  company  is  carried  on. 

"  Sec.  24.  No  stockholder  shall  be  personally  liable  for  the 
payment  of  any  debt  contracted  by  any  company  formed  under 
this  act  which  is  not  to  be  paid  within  one  year  from  the  time 
the  debt  is  contracted,  nor  unless  a  suit  for  the  collection  of  such 
debt  shall  be  brought  against  such  company  within  one  year  after 
the  debt  shall  become  due;  and  no  suit  shall  be  brought  against 
any  stockholder  .  .  .  until  an  execution  against  the  company 
shall  have  been  returned  unsatisfied  in  whole  or  in  part." 

Sec.  12  of  the  act  will  also  throw  some  light  on  the  present 
controversy.  It  provided  that  within  twenty  days  from  January  i 
in  every  year  every  company  organized  under  the  act  should 
make  a  report,  which  should  be  published,  which  should  state 
the  amount,  of  the  capital  of  the  company,  tlie  proportion  paid  in, 
and  its  existing  debts,  and  which  should  be  signed  by  the  president 
and  a  majority  of  the  trustees  and  verified  by  the  oath  of  the 
president  and  filed  in  the  office  of  the  clerk  of  the  county  where 
the  business  of  the  company  was  carried  on;  and  if  any  of  said 
companies  should  fail  to  do  so,  all  the  trustees  of  the  company  so 
failing  should  be  jointly  and  severally  liable  for  its  debts  then 
existing. 

The  defendant  contended  on  several  grounds  that  the  declara- 
tion set  out  no  cause  of  action  on  which  the  suit  could  be  main- 
tained against  him.  The  first  ground  was  that  the  liability  of 
the  stockholders  under  sec.  10  of  the  act  under  which  the  company 
was  organized,  and  which  the  suit  was  brought  to  enforce,  was 
in  the  nature  of  a  penalty,  and  could  not  be  enforced  in  any  court 
sitting  beyond  the  limits  of  the  State  by  which  the  law  was  passed. 

It  is  well  settled,  and  is  not  denied  by  plaintiffs'  counsel,  that 
the  penal  laws  of  one  State  can  have  no  operation  in  another. 
They  are  strictly  local  and  affect  nothing  more  than  they  can 
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reach.  The  Antelope,  10  Wheat.  66;  Scoville  v,  Canfield,  14 
Johns.  338 ;  Western  Transp.  Co.  v,  Kilderhouse,  87  N.  Y.  430 ; 
Lemmon  v.  People,  20  N.  Y.  562;  Henry  v.  Sargeant,  13  N.  H. 
321 ;  Story,  Conflict  of  Laws,  §  621,  8th  ed. 

Upon  this  branch  of  the  case  the  question  for  solution  is,  there- 
fore, whether  the  individual  liability  of  stockholders  provided  for 
by  sec.  10,  above  quoted,  is  in  the  nature  of  a  penalty,  or  whether 
it  is,  as  plaintiffs  contend,  based  on  a  contract  between  the  stock- 
holders and  the  creditors  of  the  company. 

We  think  the  liability  imposed  by  sec.  10  is  a  liability  arising 
upon  contract.  The  stockholders  of  the  company  are  by  that 
section  made  severally  and  individually  liable,  within  certain  lim- 
its, to  the  creditors  of  the  company  for  its  debts  and  contracts. 
Every  one  who  becomes  a  member  of  the  company  by  subscribing 
to  its  stock  assumes  this  liability,  which  continues  until  the  capi- 
tal stock  is  all  paid  up  and  a  certificate  of  that  fact  is  made,  pub- 
lished, and  recorded.  The  fact  that  the  liability  ceases  when  these 
events  take  place  does  not  change  its  nature  and  make  that  a 
penalty  which  would,  without  such  limitation,  be  a  Uability 
founded  on  contract. 

Such  has  been  the  construction  given  to  sec.  10  by  the  Court 
of  Appeals  of  New  York.  In  the  case  of  Wyles  v,  Suydam,  64 
N.  Y.  173,  that  court  had  under  consideration  sees.  10  and  12  of 
the  act  under  which  the  Pensacola  Lumber  Co.  was  organized. 
The  complaint  alleged  the  liability  of  the  defendant,  both  as  a 
stockholder  under  sec.  10  and  as  a  trustee  under  sec.  12.  The 
complaint  was  demurred  to  on  the  ground  that  two  causes  of 
action  were  improperly  joined.  The  court  sustained  the  demurrer. 
In  giving  the  reasons  for  its  judgment,  it  said : 

''  The  cause  of  action  against  the  defendant  as  a  stockholder 
consists  of  the  debt  and  the  liability  created  by  statute  against 
stockholders  where  the  stock  has  not  been  paid  in  and  a  certificate 
of  that  fact  recorded.  In  effect  the  statute  in  such  a  case  with- 
draws the  protection  of  the  corporation  from  the  stockholders, 
and  regards  them  liable  to  the  extent  of  the  amount  of  their  stock 
as  copartners.  Coming  v.  McCuUough,  i  N.  Y.  47.  The  allega- 
tions in  the  complaint  are  sufficient  to  establish  a  perfect  cause 
of  action  against  the  defendant  as  a  stockholder  primarily  liable 
for  the  debts  to  the  amount  of  his  stock. 

"  The  allegations  against  the  defendant  as  trustee  also  con- 
stitute a  distinct  and  perfect  cause  of  action,  but  of  an  entirely 
different  character.  Here  the  liability  is  created  by  statute  and 
is  in  the  nature  of  a  penalty  imposed  for  neglect  of  duty  in  not 
filing  a  report  showing  the  situation  of  the  company.  The  object 
of  the  action  is  the  same — ^namely,  the  collection  of  a  debt,  but  the 
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liability  and  the  grounds  of  it  are  entirely  distinct  and  unlike. 
That  there  are  two  causes  of  action  in  this  complaint  seems  too 
clear  to  require  much  argument.  The  first  cause  of  action 
against  the  defendant  as  a  stockholder  is  an  action  on  contract. 
The  six  years'  Statute  of  Limitations  applies,  i  N.  Y.,  supra.  The 
defendant  is  entitled  to  contribution.  But  in  respect  to  the  action 
against  defendant  as  trustee,  this  court  held,  in  Merchants'  Bank 
V,  Bliss,  35  N.  Y.  412,  that  the  three  years'  Statute  of  Limitations 
applied  under  the  following  provisions  of  the  Code :  'An  action 
upon  a  statute  for  a  penalty  or  forfeiture  when  the  action  is  given 
to  the  party  aggrieved.'  " 

This  decision  is  upon  the  precise  point  of  the  controversy  in 
this  case.  It  declares  that  the  liability  such  as  that  which  the 
plaintiffs  in  this  action  seek  to  enforce  is  one  arising  upon  con- 
tract, and  is  not  in  the  nature  of  a  penalty.  This  decision  has  never 
been  modified  or  overruled  by  the  Court  of  Appeals  of  New  York. 

We  think  this  is  a  case  where  the  construction  of  the  State 
court  is  entitled  to  great  if  not  conclusive  weight  with  us.  It  is 
the  settled  construction  of  a  law  of  the  State  upon  which  the 
rights  and  liabilities  of  a  large  number  of  its  citizens  must  depend. 
If  the  liability  of  a  stockholder  under  sec.  10  arises  upon  contract, 
the  six  years'  limitation  applies  to  it ;  if  the  liability  is  in  the  nature 
of  a  penalty,  the  three  years'  limitation  applies.  It  is  clear  that 
confusion  and  uncertainty  would  result  should  the  State  and  Fed- 
eral courts  place  different  constructions  on  the  section.  Such 
a  result  ought,  if  possible,  to  be  avoided. 

It  is  true  that  this  decision  was  made  after  the  defendant  had 
become  a  stockholder  in  the  Pensacola  Lumber  Co.,  but  there 
had  been  no  previous  contrary  decision.  As  said  by  this  court  in 
Burgess  v.  Seligman,  107  U.  S.  20,  "  Even  in  such  cases,  for  the 
sake  of  harmony  and  to  avoid  confusion,  the  Federal  courts  will 
lean  toward  an  agreement  of  views  with  the  State  courts  if  the 
question  seems  to  them  balanced  with  doubt." 

If  this  were  a  case  arising  in  the  State  of  New  York,  we 
should,  therefore,  follow  the  construction  put  upon  the  statute 
by  the  courts  of  that  State.  The  circumstance  that  the  case  comes 
here  from  the  State  of  Florida  should  not  leave  the  statute  open 
to  a  different  construction.  It  would  be  an  anomaly  for  this  court 
to  put  one  interpretation  on  the  statute  in  a  case  arising  in  New 
York  and  a  different  interpretation  in  a  case  arising  in  Florida. 
Our  conclusion,  therefore,  is  that  this  action  was  not  brought  to 
enforce  a  liability  in  the  nature  of  a  penalty. 

The  right  of  the  plaintiffs  to  sue  upon  this  liability  in  any  court 
having  jurisdiction  of  the  subject-matter  and  the  parties  is,  there- 
fore, clear.    Dennick  v.  Railroad  Co.,  103  U.  S.  11. 
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The  next  contention  of  the  defendant  is  that  the  recovery  of 
a  judgment  against  the  company  in  the  State  of  New  York  on  the 
debt  due  the  plaintiffs,  and  the  issue  of  an  execution  thereon, 
returned  unsatisfied,  is  a  necessary  condition  to  the  liability  of 
the  defendant ;  and  as  the  declaration  only  avers  the  recovery  of 
a  judgment  in  the  State  of  Florida  it  is  insufficient.  ' 

It  appears  from  the  declaration  that  before  the  year  allowed 
by  sec.  24  of  the  statute,  for  bringing  suits  against  the  company 
on  the  debts  due  the  plaintiffs,  had  expired  the  company  had  been 
adjudicated  a  bankrupt  by  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York ;  that  all  its  property  had 
been  sold,  and  the  proceeds  thereof  were  insufficient  to  pay  the 
costs  and  expenses  of  the  bankruptcy  proceedings. 

Although  it  has  been  held  by  the  Court  of  Appeals,  in  the  case 
of  the  Rocky  Mountain  Bank  v.  Bliss,  89  N.  Y.  338,  that  a  judg- 
ment in  a  court  of  the  State  of  New  York  was  necessary  to  fix  the 
liability  of  a  stockholder  under  sec.  10  of  the  act  under  considera- 
tion, yet  the  same  court,  in  the  case  of  Shillington  v,  Rowland, 
53  N.  Y.  371,  held  tha^in  an  action  brought  to  charge  a  defendant 
as  stockholder  in  a  company  organized  under  the  same  law,  an 
adjudication  in  bankruptcy  of  the  company  excused  a  compliance 
with  the  condition  which  required  a  suit  to  be  brought  against 
the  company  within  a  year  after  the  maturity  of  the  debt,  and 
a  judgment  to  be  recovered  and  an  execution  to  be  issued  thereon 
and  returned  unsatisfied.  We  see  no  reason  why  we  should  not 
follow  this  decision,  and  it  is  conclusive  of  the  question  under 
consideration. 

The  object  of  sec.  24  was  to  compel  the  creditor  to  exhaust  the 
assets  of  the  company  before  seeking  to  enforce  the  liability  of  the 
stockholder.  When  the  declaration  shows  that  this  was  done,  and 
that  a  literal  performance  of  the  condition  would  have  been  vain 
and  fruitless,  the  performance  of  the  condition  may  well  be  held 
to  have  been  excused. 

Lastly,  it  is  objected  that  the  declaration  sets  out  a  case  which 
should  have  been  prosecuted  in  equity,  and  not  at  law.  There  is 
no  ground  for  this  objection  to  rest  on.  In  the  cases  of  Pollard  v. 
Bailey,  20  Wall.  520,  Terry  v.  Tubman,  92  U.  S.  156,  to  which 
we  are  referred  in  its  support,  the  liability  of  the  stockholders 
was  in  proportion  to  the  stock  held  by  them.  Each  stockholder 
was,  therefore,  only  liable  for  his  proportion  of  his  debts.  This 
proportion  could  only  be  ascertained  upon  an  account  of  the  debts 
and  stock,  and  a  pro  rata  distribution  of  the  indebtedness  among 
the  several  stockholders.  This,  the  court  held,  could  only  be  done 
by  a'suit  in  equity. 

But  in  this  case  the  statute  makes  every  stockholder  individually 
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liable  for  the  debts  of  the  company  for  an  amount  equal  to  the 
amount  of  his  stock.  This  liability  is  fixed,  and  does  not  depend 
on  the  liability  of  other  stockholders.  There  is  no  necessity  for 
bringing  in  other  stockholders  or  creditors.  Any  creditor  who 
has  recovered  judgment  against  the  company  and  sued  out  an 
execution  thereon,  which  has  been  returned  unsatisfied,  may  sue 
any  stockholder,  and  no  other  creditor  can.  Such  actions  are 
maintained  without  objection  in  the  courts  of  New  York,  under 
sec.  10  of  the  statute  relied  on  in  this  case.  Shillington  v.  How- 
land,  53  N.  Y.  371 ;  Weeks  v.  Suydam,  64  N.  Y.  173 ;  Handy  v. 
Draper,  89  N.  Y.  334 ;  Rocky  Mountain  Nat.  Bank  v.  Bliss,  id, 

338. 

We  have  considered  all  the  objections  made  to  the  declaration. 
In  our  opinion  none  of  them  is  well  founded. 

Our  conclusion  is,  therefore,  that  the  declaration  was  sufficient, 
and  it  follows  that  the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 


S.  SKIDDY  COCHRAN  et  a/.,  Respondents,  v,  WILLIAM  A. 
WIECHERS,  Impleaded,  etc.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  February  25,  1890. 

[Reported  in  119  New  York  Reports  399.] 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  made  July  9,  1889,  which 
reversed  an  order  of  Special  Term,  denying  a  motion  to  revive  an 
action  against  the  executors  of  the  defendant  William  A.  Wiech- 
ers,  and  granted  the  motion. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

Henry  Schmitt  for  appellants. 

Henry  D,  Hotchkiss  for  respondents. 

O'Brien,  J.  The  plaintiffs  are  judgment  creditors  of  the 
American  Opera  Co.,  Limited,  a  domestic  corporation  formed 
under  c.  611  of  the  Laws  of  1875,  for  the  incorporation  of  busi- 
ness corporations  with  limited  liability.  The  capital  stock  of  the 
company  was  fixed  at  $500,000,  only  $148,000  of  which  was  ever 
paid  in,  and  no  certificate  that  the  capital  stock  had  been  paid  in 
has  ever  been  made  or  recorded  as  prescribed  by  the  statute  under 
which  the  company  was  incorporated. 
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The  plaintiffs'  action  is  in  the  nature  of  a  creditor's  suit  to 
settle  the  affairs  of  the  American  Opera  Co.,  Limited,  and  distrib- 
ute its  assets,  as  well  as  the  proceeds  of  the  stockholders'  in- 
dividual liability  among  the  company's  creditors.  Pfohl  v.  Simp- 
son, 74  N.  Y.  137.  The  complaint  alleges  the  incorporation  of  the 
company,  the  amount  of  its  capital  stock,  the  amount  paid  in  as 
above  stated,  and  the  fact  that  no  certificate  of  the  company  had 
been  made  or  filed  as  required  by  the  statute. 

Numerous  persons  have  been  joined  as  defendants  with  the 
Opera  Co.,  as  to  whom  it  is  alleged  that  they  are  either  cred- 
itors or  stockholders  of  the  company,  and  among  these  William 
A.  Wiechers  was  named  as  a  defendant,  as  to  whom  it  was 
claimed  that  he  was  a  stockholder  holding  twenty-five  shares  of 
the  stock  of  the  company.  It  is  also  alleged  in  the  complaint  that 
several  of  the  parties  defendant,  who  were  stockholders,  were 
indebted  to  the  company  for  their  stock.  This  allegation  is  gen- 
eral, and  the  particular  persons  claimed  to  be  so  indebted  are  not 
named.  Wiechers  was  served  with  the  complaint  and  appeared 
and  answered.  On  or  about  December  14,  1888,  he  died,  leaving 
a  last  will  and  testament  wherein  he  appointed  executors.  The 
will  has  been  admitted  to  probate  by  the  surrogate  of  New  York 
County,  and  letters  testamentary  issued  to  the  executors  who 
have  qualified  and  taken  upon  themselves  the  execution  of  the 
trust. 

After  the  death  of  Wiechers  the  plaintiffs  applied  to  the  Special 
Term  to  revive  and  continue  the  action  against  the  executors,  and 
the  Special  Term  denied  the  motion,  upon  the  ground  that  the 
cause  of  action  stated  in  the  complaint  against  the  deceased  was  of 
a  penal  character  and  did  not  survive.  Upon  appeal  to  the  Gen- 
eraTTerm  from  this  order  it  was  reversed  and  the  court  directed 
that  the  action  be  revived  and  continued  against  the  executors 
of  Wiechers,  and  that  the  plaintiffs  have  leave  to  serve  a  supple- 
mental summons  and  complaint  on  the  executors.  From  the  order 
of  reversal  the  executors  have  appealed  to  this  court. 

The  cause  of  action  stated  in  the  complaint  against  the  stock- 
holders is  twofold.  First,  it  is  alleged  that  many  of  them  are  in- 
debted to  the  company  for  their  capital  stock,  and  second,  that  as 
the  capital  stock  was  never  fully  paid  in  and  no  certificate  thereof 
ever  made  or  filed,  the  defendants  who  were  stockholders  are 
liable  for  its  debts  to  the  extent  of  their  stock.  The  question  is 
whether  a  liability  of  this  character  on  the  part  of  a  stockholder 
to  the  creditors  of  a  corporation  survives. 

If  the  liability  is  penal  in  its  nature  it  is  conceded  that  it  does  ^ 
not  survive,  while  if  the  liability  is  in  the  nature  of  a  contract  ' 
obligation  it  is  conceded  that  it  does.  ^ 
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The  provision  of  the  statute  of  1875  upon  which  this  action 
is  based,  so  far  as  the  stockholders  are  concerned,  is  as  fdlows: 
"  In  limited  liability  companies  all  the  stockholders  shall  be  sev- 
erally and  individually  liable  to  the  creditors  of  the  company  in 
which  they  are  stockholders  to  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively,  for  all  debts  and  contracts  made 
by  such  company,  until  the  whole  amount  of  capital  stock  fixed 
and  limited  by  such  company  has  been  paid  in,  and  a  certificate 
thereof  has  been  made  and  recorded  as  hereinafter  prescribed/' 

We  think  the  liability  created  by  this  statute  survived  the  death 
of  the  stockholder  and  continues  against  the  executors. 

It  is  not  like  the  liability  of  a  trustee  for  neglecting  to  make 
a  report,  or  for  declaring  dividends  out  of  capital  stock,  or  acts 
of  a  kindred  character.  These  are  breaches  of  duty  on  the  part 
of  the  managing  agents  of  the  corporation  for  which  the  statute 
has  made  them  liable,  and  this  liability  cannot  be  said  to  rest  upon 
or  grow  out  of  a  contract.  The  liability  of  a  stockholder  in  the 
present  case  is  different.  Upon  becoming  the  owner  of  the  stock 
he  voluntarily  assumes  the  obligations  imposed  by  the  statute,  and 
the  creditors  of  the  corporation  who  trust  it  may  be  said  to  do  so 
upon  the  faith  of  the  statute  which  is  part  of  the  contract.  The 
statutory  obligation  is  inherent  in  and  forms  a  part  of  every  con- 
tract that  the  corporation  makes  with  creditors  prior  to  the  time 
that  the  certificate  required  by  the  statute  is  filed. 

In  Lowry  v.  Inman,  46  N.  Y.  119,  Allen  J.,  stated  the  principle 
(125,  126)  as  follows:  "A  personal  liability  of  stockholders  for 
the  debts  of  a  corporation,  in  virtue  of  the  charter,  is  not  in  the 
nature  of  a  penalty  or  forfeiture,  and  does  not  exist  solely  as  a 
liability  imposed  by  statute.  It  is  not  enforced  simply  as  a  statu- 
tory obligation,  but  is  regarded  as  voluntarily  assumed  by  the 
act  of  becoming  a  stockholder.  By  such  acts  he  assents  to  be 
bound,  or  that  his  property  shall  be  charged  with  debts  of  the 
corporation,  to  the  extent  and  in  the  manner  prescribed  by  the 
act  of  incorporation." 

In  Wiles  v,  Suydam,  64  N.  Y.  173,  it  was  sought  to  hold  the 
defendant,  as  a  stockholder  in  a  manufacturing  company,  on  his 
liability  under  sec.  10  of  the  act  of  1848,  c.  40,  a  section  which, 
in  substance,  is  almost  identical  with  the  one  now  under  consid- 
eration, and  also,  as  a  trustee,  on  his  liability  for  all  the  debts, 
because  of  a  failure  to  file  a  report.  A  demurrer  on  the  ground 
of  the  improper  joinder  of  causes  of  action  was  sustained.  The 
court,  distinguishing  between  the  two  kinds  of  liability,  said 
(Church,  Ch.  J.)  :  "The  cause  of 'action  against  the  defendant 
as  a  stockholder  consists  of  the  debt  and  the  liability  created  by 
statute  against  stockholders  when  the  stock  has  not  been  paid  ^^ 
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and  a  certificate  of  that  fact  recorded.  .  .  .  The  first  cause 
of  action  against  the  defendant  as  a  stockholder  is  an  action  on 
contract.  The  six  years'  Statute  of  Limitations  applies.  The  de- 
fendant is  entitled  to  contribution." 

The  liability  of  Wiechers,  therefore,  being  in  the  nature  of  a 
contract  obligation,  survived  his  death,  and  the  action  can  be 
continued  against  his  personal  representatives. 

In  Bailey  v.  HoUister,  26  N.  Y.  112,  the  court  expressly  recog- 
nized this  principle.  Gould,  J.,  said :  "  It  will  be  conceded  that 
when  a  stockholder  in  any  corporation  dies,  his  estate  succeeds 
him  in  the  title  to,  and  the  rights  in,  the  stock  he  held.  Of  neces- 
sity, it  must  take  that  title  and  those  rights  subject  to  any  liabil- 
ity then  existing  upon  them;  and  so  long  as  the  estate  is,  by 
operation  of  law,  the  holder  of  such  stock,  it  must  become  re- 
sponsible for  any  obligations  accruing  during  that  time  which 
the  law  may  impose  upon  any  holder  of  the  stock  as  such.  Such 
liability  proceeds  not  from  any  new  contract  made  by  or  on  be- 
half of  the  estate,  but  is  inherent  in  the  property  itself.  . 
Or,  calling  it  a  contract  liability,  it  arises  out  of  a  contract  made 
by  the  stockholder,  and  binding  his  personal  representatives  as  it 
bound  him,  as  long  as  the  relation  of  stockholder  existed." 

The  liability  of  the  estate  of  the  deceased  stockholder  under 
the  statute  is  so  well  established,  upon  principle  and  authority, 
that  further  discussion  is  unnecessary.  Chase  v.  Lord,  TJ  N.  Y. 
I ;  Flash  v.  Conn,  109  U.  S.  371 ;  Richmond  v.  Irons,  121  id.  27. 

The  order  of  the  Special  Term  denying  the  motion  to  revive 
and  continue  the  action  against  the  executors  was  properly  re- 
versed by  the  General  Term,  and  its  order  of  reversal  should  be 
af&rmed,  with  costs. 

All  concur. 

Order  affirmed. 


RIDER  V,  FRITCHEY,  Administrator. 
In  the  Supreme  Court  of  Ohio,  March  22,  1892. 

[Reported  in  49  Ohio  State  Reports  285.] 

/.  M.  Swartz,  J.  V.  Lee,  and  O.  W.  Aldrich  for  plaintiff  in 
error. 

Charles  E.  Burr  and  T.  M,  Livesay  for  defendant  in  error. 

Spear,  C.  J.  2.  A  more  serious  question  arises  with  respect  to 
the  second  point.^   Can  the  stockholders  of  an  Ohio  corporation 

*  The  statement  of  facts  has  been  omitted.    Only  so  much  of  the  opinion 
is  g^iven  as  relates  to  this  question. — Ed. 
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I  be  held  for  obligations  of  the  corporation  growing  out  of  torts? 
It  follows  from  what  has  already  been  stated  that  we  must  assume 
that  this  street  railroad  company  was  organized  under  a  law 
which  imposed  upon  stockholders  just  such  liability  as  the  con- 
stitutional provision  requires.  We  look,  therefore,  to  the  Consti- 
lution  as  our  guide.    The  provision,  sec.  3  of  art.  13,  is :  "  Dues 

/  from  corporations  shall  be  secured,  by  such  individual  liability 
of  the  stockholders  and  other  means,  as  may  be  prescribed  by  law ; 

7but  in  all  cases  each  stockholder  shall  be  liable,  over  and  above 
the  stock  by  him  or  her  owned,  and  any  amount  unpaid  there- 
on, to  a  further  sum,  at  least  equal  in  amount  to  such  stock/' 

I  The  question  turns  upon  the  import  of  the  word  "  dues." 

It  has  been  contended  that  provisions  creating  individual  lia- 
bility on  the  part  of  the  stockholders  are  in  derogation  of  the 
common  law,  and  are,  therefore,  to  be  construed  strictly.  Authori- 
ties in  support  of  this  rule  are  not  wanting,  and,  in  so  far  as  such 
liability  is  attached  by  way  of  penalty  for  the  omission  of  some 
act  required  by  the  statute,  as  in  some  of  the  States,  it  is  probable 
that  the  weight  of  authority  favors  the  proposition.  But  all  con- 
cede that  this  is  a  remedial  provision,  and  to  hold  that  there  must 
be  applied  to  it  the  same  test  as  if  it  were  a  penal  law  is  to  hold 
that  all  remedial  laws  must  be  so  construed,  for  every  remedial 
law  must  of  necessity  be  in  derogation  of  the  common  law.  Where 
the  provision  is  simply  remedial,  though  it  does  impose  an  obliga- 
tion which  did  not  attach  at  common  law,  we  see  no  reason  to 
insist  upon  what  is  called  a  strict  construction,  but  believe  that 
the  ordinary  rule  which  requires  the  court  to  inquire  simply  as  to 
the  intent  of  the  lawmakers,  reading  the  provisions  as  they  were 
intended  to  be  read,  will  best  attain  the  ends  of  justice.  This 
leads  us  to  look  to  the  intent  of  the  section  quoted.  Speaking  in 
general  terms,  it  must  be  manifest  that  the  intent  was  to  provide 
that  those  who  derive  advantage  from  the  authority  of  the  State, 
given  by  our  incorporation  laws,  shall  at  the  same  time  assume 
responsibility  for  the  acts  of  the  artificial  creature  which  they  have 
called  into  legal  being,  affecting  the  rights  of  others.  Having  in 
mind  this  general  intent,  and  the  provision  being  remedial,  it 
should,  we  think,  be  construed  with  a  view  to  remove  the  evil 
and  extend  the  benefit  proposed. 

It  is  conceded  that  if  a  cause  of  action  for  a  tort  can  be  treated 
as  a  "  debt,"  the  liability  of  the  stockholders  for  it  would  follow. 
The  affirmative  of  this  is  asserted,  and  the  following  authorities 
are  cited  in  its  support:  Carver  v.  Manufacturing  Co.,  2  Story, 
432;  Milldam  Foundry  v.  Hovey,  21  Pick.  417;  Grey  v,  Bennett, 
3  Met.  522;  Smith  v.  Omans,  17  Wis.  395,  and  White  z\  Hunt, 
6  N.  J.  L.  418.    To  the  contrary  of  this,  counsel  for  plaintiff  in 
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error  cite :  Bohn  v.  Brown,  33  Mich.  257 ;  Cable  v.  McCune,  26 
Mo.  371 ;  Doolittle  v.  Marsh,  11  Neb.  248;  Heacock  v,  Sherman, 
14  Wend.  59;  Archer  v.  Rose,  3  Brewster,  264;  Child  v.  Iron 
Works,  137  Mass.  516;  Cook's  Stock  and  Stockholders,  §  220; 
Morawetz,  §§  608,  613;  Nanson  v,  Jacobs,  6  S.  W.  Rep.  246 
(Mo.);  Evans  v,  Lewis,  30  Ohio  St.  14;  Crouch  v.  Gridley,  6 
Hill,  250 ;  Kellogg  v.  Schayler,  2  Denio,  73,  and  Zimmer  v.  Schlee- 
hauf,  115  Mass.  52.  A  review  of  these  authorities  would  be  im- 
portant if  a  holding  upon  the  proposition  were  necessar>'  to  a 
decision  of  the  case  before  us.    We  think  it  is  not. 

It  would  seem  to  be  the  undoubted  duty  of  the  court  to  give 
the  word  "  dues,"  as  found  in  the  section  quoted,  such  construc- 
tion as  will  secure  the  apparent  object  of  the  Constitution  makers 
in  its  adoption.  Constitutions  are  necessarily  couched  in  terse 
language,  and  we  look  there  for  the  use  of  words  in  a  broad,  com- 
prehensive sense.  This  term  "  dues "  is  of  extended  import. 
Among  other  definitions  Latham  gives  the  singular :  owed ;  capa- 
ble of  being  justly  demanded;  that  which  may  be  justly  claimed. 
Worcester :  that  which  any  one  has  a  right  to  demand.  Webster : 
that  ought  to  be  paid  or  done  to  or  for  another ;  justly  claimed  as 
a  right  or  property;  fulfilling  obligation;  that  which  belongs 
or  may  be  claimed  as  a  right ;  whatever  custom,  law,  or  morality 
requires  to  be  done ;  right,  just  title,  or  claim.  Bouvier  defines  it 
as  what  ought  to  be  paid;  what  may  be  demanded.  It  seems 
natural  to  say  that  where  one  is  injured  by  the  negligence  of  an- 
other, reparation  is  due.  This  implies  a  legal  demand  for  repara- 
tion, and  in  Heacock  v,  Sherman,  supra,  Nelson,  J.,  admits  that  the 
word  "  demand,"  found  in  the  New  York  statute,  if  it  stood  alone, 
would  be  broad  enough  to  include  a  cause  of  action  for  a  tort. 

It  is  difficult  to  see  any  reason  why  the  framers  of  the  Constitu- 
tion should  intend  to  afford  one  who  gives  credit  for  goods  or 
money  to  a  corporation  a  right  to  demand  compensation  of  the 
stockholders  in  case  of  insolvency,  and  deny  a  like  right  to  one 
who  intrusts  it  with  the  care  of  his  person,  as  in  the  case  of  a 
passenger,  or  to  one,  even  a  stranger,  who,  without  fault  on  his 
part,  is  injured  by  the  negligence  of  the  corporation's  agents.  It* 
may  well  be  asked,  are  the  rights  of  things  more  sacred  than  the 
rights  of  persons  ?  Is  there  any  rule  of  public  policy  which  would 
justify  the  protection  of  rights  arising  ex^  contractu  which  would 
not  equally  call  for  protection  of  rights  arising  ex  d^Ucto^  or  any 
claim  for  unliquidated  damages?  Suppose,  as  is  suggested  by 
Story,  J.,  in  illustrating  his  propositions  in  Carver  v.  Manufac- 
turing Co.,  supra,  a  contract  by  a  corporation  to  manufacture 
goods  of  a  particular  quality  or  character,  or  to  employ  workmen, 
to  be  wholly  broken,  so  that  the  right  of  the  injured  party  would 

"3 
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be  not  to  money,  but  to  unliquidated  damages ;  if  these  would  be 
without  the  purview  of  the  statute,  it  would  have  a  very  narrow 
and  inadequate  range.  Or,  suppose  a  manufacturing  corporation 
to  obstruct  its  neighbor's  mill  privilege,  or  stop  his  works  by  back 
flowage,  we  see  at  once  that  an  insolvent  corporation  might  do 
irreparable  mischief  without  any  just  redress.  Or,  suppose  an 
insolvent  corporation  should  unlawfully  convert  one  thousand 
bales  of  cotton,  belonging  to  a  third  person,  the  mischief  could  be 
redressed  only  by  an  action  of  trover  for  unliquidated  damages, 
and  if  the  individual  operators  were  not  liable,  after  an  unsatisfied 
judgment,  the  statute  would  be  little  more  than  a  delusion.  A 
narrow  construction  would  exclude  recovery  in  all  these  cases; 
a  broad,  liberal  construction,  such  as  should  be  given  to  a  remedial 
provision,  would  afford  relief,  and  thus  attain  the  objects  which, 
it  would  seem,  was  in  the  contemplation  of  the  lawmakers. 

As  conclusion,  we  are  of  the  opinion  that  the  word  "  dues " 
should  receive  a  beneficial  construction,  one  which  will  include 
within  its  scope  as  well  a  demand  for  unliquidated  damages  for 
a  tort  as  a  claim  fgr  ajdfibt  arising  upon  contract. 

The  plaintiff  in  error  was  the  owner  of  stock  in  this  insolvent 
corporation  while  the  action  was  pending  against  it.  Being  a 
claim  for  which  liability  attached  to  the  stockholders,  as  we  have 
found,  it  rested  upon  him  to  an  amount  equal  to  his  stock.  Before 
the  judgment  was  rendered  he  assigned  his  stock  to  one  who,  at 
the  beginning  of  the  present  suit,  and  at  the  time  of  trial,  was 
insolvent.    He  could  not  thus  shift  the  responsibility. 

The  question  involved  in  this  case,  as  to  the  meaning  of  term 
"  dues,"  was  not  before  the  court  in  either  Evans  v.  Lewis,  30 
Ohio  St.  14,  or  Brown  v.  Hitchcock,  36  Ohio  St.  667,  and  we  do 
not  understand  our  conclusion  to  be  inconsistent  with  the  decision 
in  either  of  those  cases. 

In  the  Court  of  Common  Pleas  a  counsel  fee  was  taxed  for 
plaintiff  below,  and  the  same  was  included  in  the  judgment  as 
part  of  the  costs.  This  was  manifest  error,  but  inasmuch  as  de- 
fendant in  error  has,  since  the  argument,  remitted  the  amount, 
no  further  notice  need  be  given  it. 

Other  grounds  of  error  are  alleged.  An  inspection  of  the 
record  fails  to  satisfy  us  that  either  is  well  taken. 

Judgment  affirmed. 
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WING  &  EVANS  V.  JOHN  W.  SLATER. 

In  the  Appellate  Division  of  the  Supreme  Court  of  Rhode 

Island,  July  24,  1896. 

[Reported  in  19  Rhode  Island  Reports  597.] 

Debt  on  a  judgment  brought  to  enforce  the  alleged  liability 
of  a  stockholder  in  the  American  Wood  Paper  Co.  for  a  debt  of 
the  company  under  the  provisions  of  Pub.  Stat.  R.  I.  c.  155,  §  22, 
Certified  from  the  Common  Pleas  Division,  jury  trial  not  having 
been  claimed.    The  case  was  heard  on  demurrers  to  special  pleas. 

It  appears  from  the  pleadings  that  the  original  contract  under 
which  the  indebtedness  of  the  Anierican  Wood  Paper  Co.  arose 
was  substantially  as  follows :  The  American  Wood  Paper  Co.  on 
the  5th  dayjatNovember,  1891,  made  a  contract  with  the  plaintiffs 
for  the  purchase  Irom  the  plaintiffs  of  a  large  quantity  of  ajkali 
for  shipment  from  Philadelphia  to  Liverpool,  at  about  one  hun- 
dred and  thirty  to^s.  per  month,  from  January  to  December,  1892, 
both  inclusive,  at  the  price  of  1.42^  cents  per  pound,  etc.,  sixty 
days'  credit  to  be  given  after  each  delivery  of  alkali. 

Richard  B,  Comstock  and  Rathbone  Gardner  for  plaintiffs. 

James  Tillinghast  and  Arnold  Green  for  defendant. 

Tillinghast,  J.  This  is  an  action  brought  by  the  plaintiffs, 
who  are  judgment  creditors  of  the  American  Wood  Paper  Co., 
to  enforce  an  alleged  liability  of  the  defendant  as  a  stockholder  in 
said  company,  under  Pub.  Stat.  R.  I.  c.  155,  §§  11,  12,  which  pro- 
vide as  follows: 

"  Sec.  II.  Every  manufacturing  company  included  within  the 
provisions  of  this  chapter  shall  file  in  the  office  of  the  town  clerk 
of  the  town  where  the  manufactory  is  established  annually  on  or 
before  the  fifteenth  day  of  February  a  certificate  signed  by  a 
majority  of  the  directors,  truly  stating  the  amount  of  its  capital 
stock  actually  ^aidL  in,  the  value  as  last  assessed  for  a  town  tax  of 
its  real  estate,  the  value  of  its  pergonal  assets,  and  the  amount  of 
its  debts  or  liabilities  on  the  thirty-first  day  of  December  of  the 
next  year  preceding. 

"  Sec.  12.  If  any  of  such  companies  shall  fail  so  to  do,  all  the 
stockholders  of  such  company  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  existing  and  for  all  that  shall 
be  contracted  before  such  notice  shall  be  given,  except  as  herein- 
after provided,  unless  such  company  shall  have  become  insolvent^\ 
and  assigned  its  property  in  trust  for  the  benefit  of  its  creditors,  \ 
in  which  case  the  obligation  to  give  such  notice  by  the  filing  of , 
such  certificate  shall  cease." 
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The  pleadings  in  the  case  raise  three  principal  questions— 
V  namely :  ( i )  Does  the  act  apply  to  corporations  which  have  not, 
f  and  never  have  had,  any  manufactory  in  this  State?  (2)  Did 
the  debt  of  the  American  Wood  Paper  Co.  to  the  plaintiffs  arise, 
as  they  contend,  November  5,  1891,  or,  as  the  defendant  contends, 
toward  the  end  of  1892?  And  (3)  does  this  action  at 
law  lie? — it  appearing  that  John  D.  Wing,  one  of  the  plaintiff 
copartners,  is  the  real  owner  of  certain  stock  in  the  American 
Wood  Paper  Co.  standing  in  the  name  of  William  W.  Brown, 
and  that  he  is  a  naked  trustee  of  John  D.  Wing  as  to  this  stock. 
As,  in  our  view  of  the  matter,  the  answer  to  the  second  question 
thus  raised  will  dispose  of  the  whole  case,  we  will  consider  that 
only. 

Whether  the  statute  upon  which  the  action  is  based  is  a  penal 
statute,  strictly  so  called,  it  is  not  necessary  to  decide,  although 
there  is  good  authority  for  holding  that  it  is.  Sayles  v.  Brown, 
^  40  Fed.  Rep.  8.  But  that  said  statute  is  of  a  penal  character,  so 
''^  far  at  least  as  the  defendant  is  concerned,  and  also  that  it  is  in 
'  '  derogation  of  the  common  law,  and  hence  to  be  construed  strictly, 
'  ^  there  can  be  no  doubt.  The  liability  of  a  stockholder  thereunder  is 
not  a  contractual  but  a  purely  statutory  liability.  Sayles  v. 
Bates,  15  R.  I.  342;  Sayles  v.  Brown,  supra.  In  considering  a 
claim  not  unlike  the  one  before  us,  Shaw,  Ch.  J.,  in  Gray  zk  Coffin, 
9  Cush.  192,  199,  said :  "  To  create  any  individual  liability  of 
members  for  the  debt  of  a  corporation,  a  body  politic,  created  by 
law,  and  regarded  as  a  legal  being,  distinct  from  that  of  the  mem- 
bers composing  it,  and  capable  of  contracting  and  being  con- 
tracted with  as  a  person,  is  a  wide  departure  from  established 
rules  of  law,  founded  in  considerations  of  public  policy,  and  de- 
pending solely  upon  provisions  of  positive  law.  It  is,  therefore, 
to  be  construed  strictly,  and  not  extended  beyond  the  limits  to 
which  it  is  plainly  carried  by  such  provisions  of  statute."  This 
language  is  quoted  and  approved  by  the  court  in  Dane  f.  Dane 
Mfg.  Co.,  14  Gray,  488.  Both  of  said  cases  involved  the  liability 
of  stockholders  as  such,  and  not  the  liability  of  officers.  To  the 
same  effect  are  Coffin  v.  Rich,  45  Me.  507 ;  Libby  v.  Tobey,  82 
M^-  397  'y  Moyer  v.  Pennsylvania  Slate  Co.,  71  Pa.  St.  293 ;  Mean's 
Appeal,  85  Pa.  St.  75 ;  Chase  v.  Lord,  yy  N.  Y.  i,  and  cases  cited. 
See  also  Leighton  v,  Campbell,  17  R.  I.  51. 

The  question  that  arises,  then,  is  whether,  under  the  facts  set 
out  in  the  defendant's  special  pleas,  which  are  demurred  to  by 
the  plaintiffs,  the  defendant  is  liable  under  the  provisions  of  said 
statute.  We  think  this  question  must  be  answered  in  the  nega- 
tive. Said  pleas  show  (i)  that  the  American  Wood  Paper  Co. 
has  not,  and  never  has  had,  any  manufactory  established  in  this 
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State ;  that  it  has  since  its  incorporation  always  had  an  office  in  the 
city  of  Providence,  in  this  State,  and  that  on  the  13th  day  of  Feb-\ 
ruary,  1892,  it  filed  in  the  office  of  the  city  clerk  of  said  Provi- 
dence a  certificate  signed  by  a  majority  of  its  directors,  truly 
stating  the  amount  of  its  capital  stock  actually  paid  in,  the  value, 
as  last  assessed  for  a  town  tax  of  its  real  estate,  the  valuer 
of  its  personal  assets,  and  the  amount  of  its  debts  or  liabilities  on  ' 
the  31st  day  of  December,  1891 ;  (2)  that  the  indebtedness  of 
said  American  Wood  Paper  Co.,   whereonj^e  judgment  was 
rendered  on  which  this  action  is  based,  waa,^ incurred  on  the  5th 
day  of  November,  1891,  as  set  forth  in  the  plaintiffs'  declaration, 
and  was  not  incurred  until  October,  1892 ;  that  the  first  delivery 
was  made  by  the  plaintiffs,  under  the  contract  set  forth  in  the 
declaration,  in  October,  1892,  and  that  no  breach  of  said  contract 
was  made  by  said  paper  company  until  after  November,  1892. 

Pub.  Laws  R.  I.  c.  1038,  was  enacted  February  12,  1892,  and 
went  into  effect  immediately.  It  provides  as  follows :  "  Any 
manufacturing  corporation  included  within  the  provisions  of 
c.  155  of  the  Public  Statutes,  which  has  no  manufactory  estab- 
lished in  any  town  in  this  State,  may  file  the  certificates  required 
by  sec.  11  of  said  chapter  with  the  town  clerk  of  the  town  in 
this  State  where  the  office  of  the  corporation  is  located." 

It  thus  appears  that,  even  assuming  that  said  c.  155  applies  to 
corporations  which  have  not,  and  never  have  had,  any  manu- 
factory in  this  State,  as  contended  by  plaintiffs'  counsel  (see 
Allen  V,  Arnold,  18  R.  I.  809),  yet  the  defendant  is  not  liable, 
as  set  forth  in  the  plaintiffs'  declaration,  unless  the  making  of 
the  contract  set  out  therein  had  the  effect  to  create  a  debt  against 
said  corporation  at  the  time  of  the  making  of  said  contract,  or,  at 
any  rate,  before  the  filing  of  the  certificate  aforesaid,  which  we 
do  not  think  it  did.  The  language  of  the  statute,  in  case  of  the 
failure  to  file  the  certificate  required  thereby,  is  that  "all  the 
stockholders  .  .  .  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  jhen^  existing,  and  for  all  that  shall  be 
contracted  before  such  notice  sfialt^be  given,"  etc.  "  The  time  ] 
of  the  existence  of  the  debt  is  therefore  a  material  inquiry."  I 
Congdon  z\  Winsor,  17  R.  I.  236.  We  think  it  is  clear  that  there 
was  no  debt  existing  at  the  time  of  the  making  of  said  contract ; 
nor  was  any  debt  contracted  by  the  making  thereof,  prior  to  the 
delivery  of  the  merchandise  contracted  for.  A  debt  is  a  liquidated 
demand,  or  a  sum  of  money  due  by  certain  and  express  agree- 
ment. 3  Bl.  Com.  154;  McElfresh  v,  Kirkendall,  36  Iowa,  224. 
Or  a  debt  may  be  defined  to  be  a  fixed  and  certain  obligation  to 
pay  money  or  some  other  valuable  thing  in  the  present  or  in  the 
future.    City  of  Erie's  Appeal,  91  Pa.  St.  398,  402.    In  People  v. 
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Arguello,  37  Cal.  525,  the  court  say :  "  Whether  a  claim  or  de- 
mand is  a  debt  or  not,  is  in  no  respect  determined  by  a  reference 
to  the  time  of  payment.  A  sum  of  money  which  is  certainly  and 
at  all  events  payable  is  a  debt,  without  regard  to  the  fact  whether 
it  be  payable  now  or  at  some  future  time.  A  sum  of  money  pay- 
able upon  a  contingency,  however,  is  not  a  debt,  or  does  not  be- 
come a  debt  until  the  contingency  has  happened.  ...  So  of 
a  covenant  to  pay  rent  quarterly.  It  creates  no  debt  until  it 
becomes  due,  for  before  that  time  the  lessee  may  quit  with  the 
consent  of  the  lessor,  or  he  may  assign  his  term  with  his  consent, 
or  he  may  be  evicted  by  a  title  paramount  to  that  of  the  lessor,  in 
either  of  which  cases  he  will  be  discharged  from  his  covenant." 
Wood  V,  Partridge,  1 1  Mass.  488.  In  Haynes  v.  Brown,  36  N.  H. 
545,  the  court  held  that  the  statute  could  not  be  restricted  to  debts 
or  liquidated  claims.  But  the  statute  of  that  State  is  much 
broader  than  ours,  making  the  stockholders  and  officers  of  cor- 
porations liable  for  the  debts  and  contracts  of  the  corporation. 
For  a  collection  of  the  authorities  on  the  question  what  consti- 
tutes a  debt,  see  5  Amer.  &  Eng.  Encyc.  of  Law,  143-162.  Ap- 
plying the  foregoing  definitions  to  the  statute  under  considera- 

^  tion,  it  cannot  be  properly  said  that  there  was  any  existing  debt 
growing  out  of  said  contract  until  after  a  delivery  was  made 

■  thereunder.  In  Garrison  v,  Howe,  17  N.  Y.  458,  which  was  an 
action  brought  against  a  stockholder  on  the  ground  that  the  whole 
capital  stock  had  not  been  paid  in,  and  also  because  the  corpora- 
tion had  not  made  the  report  required  by  law,  the  court  said: 
"  We  do  not  think  a  debt  for  lumber  furnished  under  the  con- 
tract, subsequent  to  its  execution,  can  be  said  to  have  been  con- 
tracted when  the  agreement  was  signed.  That  instrument  con- 
stains  mutual  stipulations,  by  the  plaintiff  to  furnish  and  by  the 

'defendant  to  pay  for  the  lumber ;  and  there  is  no  debt  in  existence 

,  until  lumber  has  been  delivered."  In  Jones  v.  Barlow,  62  N.  Y. 
202,  which  was  an  action  to  enforce  the  liability  of  the  trustees  of 
a  corporation  for  a  failure  to  file  the  annual  report  thereof  re- 
quired by  law,  the  court  held  that  they  were  only  liable  for  debts 
actually  due  and  for  which  a  present  right  of  action  existed 
against  the  corporation.  See  also  Chase  v.  Curtis,  113  U.  S. 
425,  462,  463. 

In  support  of  the  plaintiffs'  contention  that  the  defendant's 
liability  attached  at  the  time  of  the  making  of  said  contract,  he 
relies  specially  on  Byers  v,  Franklin  Coal  Co.,  106  Mass.  131. 
That  was  a  bill  in  equity  against  said  coal  company  and  certain 
persons  alleged  to  be  officers  thereof,  for  neglecting  to  file  the 
annual  certificate  required  by  the  statute,  the  language  of  which 
is  substantially  like  our  own.    The  debt  in  that  case  arose  as  fol- 
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lows :  On  April  3,  1886,  the  plaintiff  accepted  two  drafts  for  the 
accommodation  of  the  corporation,  drawn  by  its  treasurer,  one 
payable  in  five  months  and  the  other  in  six  months  from  their 
date.  These  drafts  were  negotiated  at  or  about  the  time  they 
were  accepted,  and  at  or  about  their  maturity  were  paid  by  the 
plaintiff.  And  the  question  which  arose  was  whether  the  debt 
thus  created  was  a  debt  contracted  at  the  time  when  the  plaintiff 
paid  the  drafts  or  at  the  time  when  he  accepted  them.  The  court 
held  that  the  plaintiff  was  an  accommodation  acceptor,  and  the 
relation  between  the  corporation  and  him  was  that  of  principal  and 
surety;  and  that,  under  the  decision  in  Rice  v,  Southgate,  16 
Gray,  142,  the  liability  of  a  principal  to  indemnify  his  surety,  for 
any  payment  the  latter  may  be  compelled  to  make  to  the  former, 
takes  effect  from  the  time  when  the  surety  becomes  responsible 
for  the  debt  of  his  principal;  and  that,  upon  payment  by  the 
surety,  his  debt  is  a  debt  contracted  at  the  time  he  became  re- 
sponsible, and  not  at  the  time  of  such  payment.  We  do  not 
think  the  case  controls  the  one  before  us.  There  a  liability  had 
been  incurred  by  the  plaintiff  to  pay  a  certain  and  definite  amount 
of  money  at  a  definite  time  for  the  accommodation  of  the  defend- 
ant, and  the  plaintiff  was  obliged  to  pay  and  did  actually  pay  the 
draft  when  it  fell  due.  And  upon  well-settled  principles  of  law 
it  is  clear,  as  held  in  Rice  v,  Southgate,  supra,  "that  the  con- 
tract of  a  principal  with  his  surety  to  indemnify  him  for  any 
payment  which  the  latter  may  make  to  the  creditor  in  conse- 
quence of  the  liability  assumed,  takes  effect  from  the  time  when 
the  surety  becomes  responsible  for  the  debt  of  the  principal. 
.  .  .  No  new  contract  is  made  when  the  money  is  paid  by  the 
surety,  but  the  payment  relates  back  to  the  time  when  the  con- 
tract was  entered  into  by  which  the  liability  to  pay  was  incurred." 
No  such  liability,  however,  was  incurred  by  the  American  Wood 
Paper  Co.  by  the  making  of  the  contract  aforesaid.  No  debt  was 
created,  in  the  strict  sense  of  the  term  at  any  rate ;  nor  did  any 
exist  until  a  delivery  was  made  under  said  contract.  "  Suppose," 
as  said  by  the  defendant's  counsel,  "  the  plaintiffs  had  never  made 
any  deliveries.  Could  they  have  sued  for  anything  in  February, 
1892,  eight  months  before  they  made  any  deliveries?  "  We  think 
it  is  clear  that  they  could  not.  It  follows,  therefore,  that,  there 
being  no  debt  either  due  or  owing,  and  no  debt  contracted  by  said 
corporation  in  favor  of  the  plaintiffs  at  the  time  of  the  filing  of  the 
certificate  aforesaid,  they  have  no  cause  of  action  against  him. 
We  are  therefore  of  the  opinion  that  the  demurrers  to  the  defend- 
ant's special  plea  in  bar  should  be  overruled  and  the  pleas  sus- 
tained. 

Judgment  for  the  defendant  for  costs. 
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THE  ROCKY  MOUNTAIN  NATIONAL  BANK  OF  CEN- 
TRAL CITY,  Appellant,  v,  GEORGE  BLISS,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  May  30,  1882. 

[Reported  in  89  New  York  Reports  338.] 

Appeal  frpm  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Judicial  Department,  entered  upon  an 
order  made  May  27,  1881,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  plaintiff's  complaint 
on  trial. 

This  action  was  brought  by  plaintiff,  a  creditor  of  the  Ophir 

Gold  Mining  Co.,  a  corporation  organized  under  the  General 

Manufacturing  Act  (c.  40,  Laws  of  1848),  to  enforce  the  liability 

j  imposed  by  said  act  (§  10),  when  the  whole  amount  of  capital 

I  stock  has  not  been  paid  in. 

Plaintiff  proved  a  judgment  in  its  favor,  rendered  in  the  Dis- 
trict Court  of  Colorado,  in  proceedings  there  commenced  by 
attachment  of  the  property  of  the  company  as  a  non-resident  cor- 
poration; the  issuing  of  execution,  sale  of  the  attached  property 
for  an  amount  insufficient  to  pay  the  judgment,  and  return  of  the 
execution  unsatisfied  as  to  the  balance. 

Joshua  M,  Van  Cott  for  appellant. 

Edmund  Randolph  Robinson  for  respondent. 

Rapallo,  J.  The  twenty-fourth  section  of  the  General  Manu- 
facturing Law  of  1848  (c.  40)  has  been  construed  in  the  case  of 
Handy  v.  Draper,  decided  at  the  present  term,  and  it  is  there  held 
that  the  return  of  an  execution  unsatisfied  against  the  corporation 
is  a  condition  precedent  to  the  right  of  a  creditor  to  bring  an 
action  against  a  stockholder,  and  that  this  condition  applies  to  the 
case  of  a  continuing  stockholder,  as  well  as  to  that  of  one  who  has 
ceased  to  be  such. 
/  The  proceeding  against  the  company  in  Colorado  was  not  a 
^  compliance  with  this  condition.  It  was  a  proceeding  in  rem, 
which  affected  only  the  property  there  attached,  and  the  execution 
issued  was  only  against  that  specific  property.  Dix  v.  Briggs, 
9  Paige,  595 ;  Crippen  zf.  Hudson,  13  N.  Y.  161 ;  Thomas  v.  Mer- 
chants' Bank,  9  Paige,  216.  But,  in  addition  to  that  objection, 
we  think  that  the  statute  requires  the  recovery  of  a  judgment  and 
the  issue  of  an  execution  in  this  State.  In  requiring  the  creditor 
to  exhaust  his  legal  remedies  against  the  corporation  before  re- 
sorting to  the  personal  liability  of  the  stockholders,  the  statute 
could  not  have  contemplated  that  the  recovery  of  a  judgment  and 
issue  of  an  execution  against  the  company  in  any  State  of  the 
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Union  should  be  a  compliance  with  the  condition.  The  legal  reme- 
dies afforded  by  the  courts  of  this  State,  where  the  corporation 
was  created  and  is  domiciled,  are  those  which  the  legislature  must 
be  deemed  to  have  intended.  Such  is  the  construction  given  to 
a  similar  provision  in  respect  to  creditors'  bills,  and  although  the 
cases  are  not  precisely  the  same,  we  think  that  they  strongly  con- 
.firm  the  view  that  when  a  statute  of  this  State  requires,  as  a 
condition  precedent  to  further  proceedings  in  its  courts,  that  an 
I  execution  against  the  property  shall  first  have  been  issued,  it 
1  means  that  such  execution  shall  have  been  issued  out  of  a  court  of 
this  State  of  general  jurisdiction.  Tarbell  v.  Griggs,  3  Paige, 
207;  Dix  V.  Briggs,  supra;  Crippen  v.  Hudson,  supra. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


CHARLES  W.  HANDY,  Appellant,  v.  JACOB  K.  DRAPER, 

Respondent. 

In  the  Court  of  Appeals  of  New  York,  May  30,  1882. 

[Reported  in  89  New  York  Reports  334.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  Second  Judicial  Department,  made  December  14,  1880, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury.  Reported  below,  23 
Hun,  256. 

This  action  was  brought  against  defendant  as  a  stockholder  of  \ 
the  Manhattan  Sewing  Machine.  Co.,  a  corporation  organized    \ 
under  the  General  Manufacturing  Act  (c.  40,  Laws  of  1848),  to   / 
enforce  the  liability  to  creditors  imposed  by  said  act  (§  10)  where 
the  whole  amount  of  capital  stock  has  not  been  paid  in. 

The  defense,  among  other  things,  was  the  Statute  of  Limitations. 
An  action  had  been  brought  against  the  corporation,  judgment 
recovered,  and  execution  returned  unsatisfied.  Defendant  was 
a  stockholder  at  the  time  of  the  commencement  of  this  action.  It 
was  begun  more  than  sjx  jrears  after  the  commencement  of  the 
action  against  the  corporation,  but  within  six  years  of  the  date  of 
the  return  of^exgcution  on  the  judgment  therein. 

The  Special  Term  allowed  interest  on  the  amount  of  defend- 
ant's stock  from  the  date  of  the  judgment  against  the  corporation. 

A.  Loring  Cushing  for  appellant. 

James  W,  Treadwell  for  respondent. 
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Andrews,  Ch.  J.    We  think  that  by  the  true  construction  of 
sec.  24  of  the  Manufacturing  Corporations  Act  of  1848,  it  is  a 
condition  precedent  to  maintaining  an  action  against  a  stock- 
holder, to  enforce  the  liability  to  creditors  imposed  by  the  tenth 
.section,  that  the  creditor  should  have  obtained  judgment  upon  his 
/claim  against  the  company,  and  that  an  execution  should  have 
\  been  issued  thereon  and  returned  unsatisfied.    The  claim  that  the 
last  clause  of  the  section  applies  only  to  actions  against  persons 
who  have  ceased  to  be  stockholders  makes  the  provision  in  the 
first  part  of  the  section,  which  exempts  an  existing  stockholder 
from  liability,  unless  a  suit  "  for  the  collection  of  the  debt  shall 
be  brought  against  such  company  within  one  year  after  the  debt 
shall  become  due,"  unnecessary  and  useless.    No  reason  can  be 
perceived  for  the  requirement  that  a  suit  shall  be  first  brought 
against  the  company  as  a  condition  of  bringing  an  action  against 
a  stockholder,  unless  it  was  also  intended  that  the  remedy  against 
I  the  company,  by  the  issuing  and  return  of  an  execution,  should 
I  be  first  exhausted.    There  is  doubtless  some  obscurity  in  the  sec- 
tion growing  out  of  the  arrangement  of  its  several  parts.    The 
legislature  intended  to  make  a  distinction  in  favor  of  those  who 
had  ceased  to  be  stockholders  in  the  company  by  making  a  short 
statute  of  limitations  applicable  to  persons  so  situated.     It  was 
therefore  provided  that  suits  against  persons  who  had  ceased  to 
be  stockholders  must  be  brought  within  two  years  thereafter.  This 
provision  was  interjected  into  the  body  of  the  section,  and  follow- 
ing it  is  a  specification  of  a  condition  in  addition  to  those  pre- 
viously mentioned,  "  nor  until  an  execution  against  the  company 
shall  have  been  returned  unsatisfied  in  whole  or  in  part,"  which 
we  think  was  intended  to  apply  in  all  cases.    The  section  plainly 
'/treats  the  corporation  as  the  primary  debtor  and  the  liability  of  the 
(^stockholder  as  ultimate  and  subsidiary. 

The  tenth  section  makes  stockholders,  under  special  circum- 
stances, liable  "  to  creditors  of  the  company  "  for  "  debts  and 
contracts  "  of  the  company.     The  twenty-fourth  section  defines 
the  conditions  of  enforcing  such  liability — first,  that  the  debt  must 
Ibe  one  payable  within  a  year  from  the  time  it  was  contracted; 
second,  that  suit  against  the  company  must  have  been  brought 
Avithin  a  year  after  the  debt  became  due;  third,  that  execution 
against  the  company  must  have  been  returned  unsatisfied;  and 
^fourth,  that  suits  against  persons  who  have  ceased  to  be  stock- 
*4iolders  must  be  brought  within  two  years  thereafter.    This  is  not 
the  literal  language  of  the  section  or  the  order  in  which  the  con- 
ditions are  stated,  but  we  think  the  arrangement  suggested  ex- 
presses the  real  intention  of  the  legislature.    Such  a  construction 
gives  force  and  meaning  to  the  entire  section  and  is  in  harmony 
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with  the  equitable  rule  that,  before  resorting  to  a  surety,  the 
creditor  should  exhaust  his  legal  remedy  against  the  principal 
when  it  will  not  impair  the  obligation  of  the  creditor's  contract 
or  substantially  impair  his  remedy.  The  construction  here  given 
to  the  section  was  expressly  recognized  by  this  court  in  Kincaid 
V,  Dwindle,  59  N.  Y.  548,  and  it  has  been  adjudged  by  other 
courts  in  well-considered  cases.  Lindsley  v.  Simonds,  2  Abb. 
(N.  S.)  69;  Agate  v,  Edgar,  N.  Y.  Com.  Pleas,  not  reported; 
Rocky  Mountain  Bank  v.  Bliss,  Sup.  Ct.,  ist  Dept.,  not  reported; 
Dean  v.  Mace,  19  Hun,  391.  We  think  the  Special  Term  should 
have  allowed  interest  only  from  the  time  of  the  commencement 
of  the  suit.  The  General  Term  should  have  corrected  the  judg- 
ment in  this  particular,  and  this  may  now  be  done. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  the  proper  modifica- 
tion as  to  interest,  without  costs  in  the  General  Term  or  in  this 
court. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  accordingly. 


JAMES  SHELLINGTON,  Respondent,  v,  GARDNER  HOW- 
LAND,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  September  23,  1873. 

[Reported  in  53  New  York  Reports  371.] 

Appeal  from  judgment  of  the  General  Term  in  the  Fourth  Ju- 
dicial Department,  affirming  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  a  verdict. 

This  action  was  brought  against  defendant  as  a  stockholder  in 
the  Penfield  Paper  Co.,  to  charge  him  with  a  debt  of  the  company, 
under  the  General  Manufacturing  Act  of  1848,  c.  40,  Laws  of 
1848. 

In  March,  1870,  the  plaintiff  commenced  an  action  before  Al- 
pheus  S.  Clark,  Esq.,  justice  of  the  peace,  against  the  paper  com- 
pany for  the  collection  of  this  debt,  claiming  judgment  for  $200 
of  the  amount.  Before  this  action  was  determined  the  defendant, 
as  a  creditor  of  the  paper  company,  instituted  proceedings  in 
bankruptcy  against  it,  in  which  the  company  was  adjudged  a 
bankrupt  on  the  15th  of  March,  and  on  the  day  last  named  (the 
defendant),  on  motion  of  counsel  for  the  petitioning  creditor,  an 
injunction  was  granted  by  the  District  Court  of  the  United  States, 
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in  which  said  proceedings  were  pending,  restraining  plaintiff  from 
prosecuting  any  action  against  the  company.  Testimony  was  in- 
troduced by  the  defendant  tending  to  show  that  he  had  ceased 
to  be  a  stockholder  before  the  plaintiff's  claim  accrued  s^inst 
the  company ;  but  no  transfer  of  his  stock  appeared  on  the  books 
of  the  company.  At  the  close  of  the  case  the  court  directed  a 
verdict  for  the  plaintiff  for  the  amount  of  his  claim,  reserving 
the  case,  however,  for  future  consideration,  upon  which,  after  full 
argument,  judgment  was  ordered  and  entered.  The  General 
Term  affirmed  this  judgment  on  condition  of  the  plaintiff's  stipu- 
lating to  reduce  the  verdict  to  $200,  the  amount  for  which  the 
justice  of  the  peace  had  jurisdicticm,  with  interest  from  the  time 
the  action  before  him  was  brought.    The  plaintiff  so  stipulated. 

John  Van  Voorhis  for  the  appellant. 

Theodore  Bacon  for  the  respondent. 

Allen,  J.^  The  objection  that  the  plaintiff  has  not  complied 
with  the  conditions  imposed  by  statute,  upon  which  his  right  to 
an  action  against  the  defendant  depends,  is  more  serious. 

Whether  the  act  regulating  and  prescribing  the  liability  of 
stockholders  of  manufacturing  corporations  for  the  corporate 
debts  (Laws  of  1848,  c.  40,  §  24)  requires,  as  a  condition  prece- 
dent to  an  action  against  a  stockholder,  that  the  remedy  against 
the  corporation  shall  be  exhausted  by  the  return  of  an  execution 
against  it  unsatisfied  in  whole  or  in  part,  is  a  question  not  free 
from  difficulty,  but  we  do  not  find  it  necessary  to  consider  or  pass 
upon  it,  for  the  reason  that  if  the  construction  of  the  statute  is  as 
contended  for  by  the  appellant,  we  regard  the  compliance  with 
the  condition  as  dispensed  with  in  this  case.  The  plaintiff  did 
commence  his  action  within  the  year  after  the  maturing  of  the 
debt,  as  required  by  the  statute,  but  was  prevented  from  prosecut- 
ing it  to  judgment  and  execution  by  the  act  of  the  defendant  and 
the  operation  of  the  bankrupt  act  of  the  United  States.  After  the 
proceedings  in  bankruptcy  against  the  corporation  commenced  by 
the  defendant,  it  was  unlawful  for  the  plaintiff  to  prosecute  his 
action,  and  any  further  proceedings  would  have  .been  fruitless. 
Bankrupt  Act  of  U.  S.  §  21.  The  defendant  procured  from 
the  District  Court  of  the  United  States  in  Bankruptcy  an  order 
enjoining  and  forbidding  the  further  prosecution  of  the  action. 
The  suit  was  terminated  as  well  by  the  operation  and  effect  of  the 
bankrupt  law  as  by  the  direct  and  active  interposition  of  the 
defendant  in  enforcing  the  law  by  the  positive  sanction  of  a  court 
of  competent  and  paramount  jurisdiction.  The  action  was,  in 
fact,  terminated,  and  a  compliance  with  the  condition  precedent, 

^  A  portion  of  the  opinion  relating  to  a  question  of  practice  has  been 
omitted. — Ed. 
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imposed  by  statute,  rendered  impossible  by  the  paramount 
law  of  the  United  States  put  in  operation  by  the  defendant.  When 
the  performance  of  a  condition  becomes  impossible  by  the  opera- / 
tion  and  effect  of  a  statute — that  is,  becomes  illegal,  the  perform-/ 
ance  is  excused,  and  the  rights  of  the  parties  will  be  preserved.) 
Cohen  z;.  Mutual  Life  Ins.  Co.,  50  N,  Y.  610;  Semmes  v.  Hartford 
Ins  Co.,  13  Wallace,  158;  Hanger  v.  Abbott,  6  id.  532. 

It  is  true  the  act  of  Congress  did  not,  except  as  it  was  put  in 
operation  by  the  commencement  of  proceedings  under  it,  prevent 
or  make  unlawful  the  prosecution  of  an  action  against  the  corpo- 
ration to  judgment  and  execution ;  but  when  made  operative  and 
effectual,  a  performance  of  the  condition  precedent  became  legaUy 
impossible.  Although  not  essential  to  the  validity  and  sufficiency 
of  the  excuse  for  non-performance,  the  proceedings  in  bankruptcy 
against  the  corporation  were  instituted  by,  and  the  prosecution  of 
the  plaintiff's  action  enjoined  at  the  instance  of,  the  defendant, 
who  thereby  himself  obstructed  and  prevented  the  performance  of 
the  condition.  He  cannot  be  heard  to  object  that  a  condition  precA ' 
edent  to  the  right  of  action  has  not  been  performed,  the  perJ 
formance  of  which  he  has  prevented.  Com.  Dig.,  Conditio^, 
D.  I.  But  it  is  enough  that,  without  fault  on  the  part  of  the 
plaintiff — ^the  effect  of  judicial  proceedings  under  a  paramount  law 
of  Congress — an  action  against  the  corporation  was  not  only  le- 
gally impossible,  but,  if  possible,  would  have  been  fruitless.  Lov- 
ett  V.  Comwell,  6  Wend.  369;  People  v,  Bartlett,  3  Hill,  570; 
Loomis  V.  Tifft,  16  Barb.  541. 

The  commencement  of  the  action  against  the  corporation,  and 
the  proceedings  therein  before  the  justice,  were  well  proved.  The 
objections  now  taken  were  not  taken  at  the  circuit,  and,  if  taken, 
they  might  have  been  obviated,  and  therefore  were  waived.  It  was 
not  objected  that  the  process  issued  was  not  produced,  or  the  ser- 
vice thereof  proved.  The  jurisdiction  of  the  justice  was  not  ques- 
tioned at  the  circuit,  and  that  being  assumed,  all  the  other  pro- 
ceedings were  regular,  and  the  evidence  of  them  competent. 

The  proof  of  the  debt  against  the  corporation  in  bankruptcy  did 
not  bar  an  action  against  the  plaintiff  upon  his  contingent  liability. 
It  did  not  even  bar  an  action  against  the  corporation  after  the 
termination  of  the  proceedings  in  bankruptcy.  Bankrupt  Act,  §§ 
21,  33,  37.  The  proof  of  the  debt  was  partially  equivalent  to 
the  commencement  and  prosecution  of  an  action  and  a  proximate 
compliance  with  the  condition  imposed  by  statute  to  the  liability 
of  the  stockholders,  if  not  a  substitute  for  a  literal  compliance  with 
such  condition.  In  re  Robinson,  2  B.  R.  109 ;  In  re  Firemen's  Ins. 
Co.,  7  Am.  Law  Reg.  567. 

There  may  have  been  a  transfer  by  the  defendant  of  his  stock 
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to  the  corporation  in  1869,  valid  as  between  the  parties  to  the 
transaction,  and  sufficient  to  vest  the  equitable  title  in  the 
transferee,  but  the  transfer  was  not  consummated  in  the  fomi  re- 
quired by  statute,  so  as  to  affect  the  rights  of  strangers,  or  to  re- 
lieve the  defendant  from  his  legal  liability  to  third  persons  for 
the  debts  of  the  corporation.  The  statute  requires  a  book  to  be 
kept  by  the  corporation,  open  to  the  inspection  of  stockholders  and 
creditors,  showing  the  names  of  all  stockholders  and  the  number 
of  shares  held  by  each,  and  declares  that  no  transfer  of  stock  shall 
be  valid  for  any  purpose  whatever,  except  to  render  the  trans- 
feree liable  for  the  debts  of  the  company,  until  it  shall  be  entered 
on  this  book  by  an  entry  showing  to  and  from  whom  transferred. 
/  The  transfer  of  stock,  quoad  the  public,  is  not  ccxnplete  until  en- 
'  tered  on  the  book  designated  by  statute.  An  entry  upon  the 
books  of  registry  of  stockholders  is  required  for  the  protection  of 
the  company  and  its  creditors,  and  each  may  hold  the  stockhold- 
ers to  their  liability  as  such  until  they  have  divested  themselves  of 
the  title  to  their  shares  by  a  ccnnpleted  transfer,  as  prescribed  by- 
law. No  secret  transfer  will  avail  to  release  the  stockholder  from 
his  obligations,  or  deprive  the  creditors  of  the  corporation  of  the 
right  to  look  to  him  as  the  responsible  party  liable  for  the  debts  of 
the  corporation. 

There  was  no  error  committed  to  the  prejudice  of  the  defend- 
ant, and  the  judgment  must  be  affirmed. 

All  concur  except  Rapallo,  J.,  not  voting. 

Grover,  J.,  concurs  in  result  on  ground  that  defendant,  by  his 
own  act,  prevented  a  judgment  against  the  corporation,  express- 
ing no  opinion  as  to  the  other  propositions  discussed. 

Judgment  affirmed. 


ALEXANDER  KINCAID,  Respondent,  v.  WILLIAM  H. 

DWINELLE,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  January  19,  1875. 

[Reported  in  59  New  York  Reports  548.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  Special  Term. 

This  action  was  brought  under  the  provisions  of  the  act  for  the 
formation  of  manufacturing  corporations,  etc.  (§  18,  c.  40,  Laws 
of  1848),  against  defendant,  as  a  stockholder  of  the  New  York 
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Silk  Manufacturing  Co.,  organized  under  said  act,  to  recover  a 
balance  due  from  the  company  for  the  salary  of  one  Douglas, 
plaintiff's  assignor,  as  superintendent  of  the  company.  The  action 
was  commenced  April  2,  1872. 

The  court  found,  substantially,  the  following  facts : 

That  on  or  about  the  ist  day  of  January,  1866,  Alexander 
Douglas  was  hired  and  employed  by  said  company,  and  performed 
the  duties  of  superintendent  and  employee  to  the  loth  day  of  April, 
1866,  of  the  value  and  amounting  to  the  sum  of  $365.  That  no 
part  of  the  same  has  been  paid,  that  payment  has  been  demanded 
and  payment  thereof  refused.  That  said  Douglas  commenced  an 
action  against  said  company  to  recover  the  said  amount  on  the  i8th 
ds^yofNoyejniher*  .1866,  the  summons  wherein  was  served  upon 
the  president  of  the  company,  and  on  the  ist  day  of  December, 
1866,  judgment  was  duly  recovered  in  sam'TtCtTon,  by  default, 
against  said  company  for  $428.33.  That  execution  was  thereafter 
duly  issued  and  returned  wholly  unsatisfied.  That  during  the. 
year  1866,  and  at  the  time  said  debt  was  contracted,  and  during 
the  period  from  January  to  and  including  April,  1866,  the  defend- 
ant was  a  stockholder  of  and  in  said  corporation  and  company, 
holding  stock  therein,  and  that  the  said  defendant  continued  to 
be  such  stockholder  until  within  two  yearsL.  before  this  action  was 
commenced.  That  before  the  commencement  of  this  action  said 
Douglas  duly  sold  and  assigned  to  plaintiff  his  claim  against  said 
company  and  against  defendant  and  the  said  judgment.  That 
upon  the  23d  day  of  April,  1866,  in  a  certain  action  in  the  Supreme 
Court,  wherein  one  Jason  Crane  was  plaintiff,  and  the  said  the 
New  York  Silk  Manufacturing  Co.  was  defendant,  and  pursuant 
to  an  order  of  the  said  court,  entered  in  the  said  action,  on  the 
17th  day  of  April,  1866,  one  Wm.  W.  Chipman  was  appointed 
receiver  of  all  the  property,  stock,  things  in  action,  claims,  funds, 
and  effects  of  the  defendant,  the  New  York  Silk  Manufacturing 
Co.  That  the  said  receiver  filed  the  requisite  security,  which  was 
duly  approved,  and  is  now  on  file ;  that  he  entered  upon  the  dis- 
charge of  his  duties  forthwith,  and  that  no  further  order  has  been 
entered  in  the  course  of  said  action.  That  the  said  New  York  Silk 
Manufacturing  Co.  has  never  since  the  said  23d  day  of  April, 
1866,  transacted  any  business. 

Francis  Lynde  Stetson  for  the  appellant. 

Richard  C.  Elliott  for  the  respondent. 

Allen,  J.  If  the  position  of  the  appellant — ^that  the  New  York 
Silk  Manufacturing  Co.  was  ipso  facto  dissolved  by  the  appoint- 
ment of  a  receiver  in  April,  1866,  and  was  not  thereafter  capable 
of  suing  and  being  sued  as  a  corporation — is  well  taken,  it  would 
seem  to  follow  that  the  condition  precedent  to  an  action  against 
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a  Stockholder — ^that  there  must  be  an  unsatisfied  judgment  against 
the  corporation,  having  become  impossible  of  performance  by  the 
act  and  operation  of  law — ^is  no  longer  of  force,  and  the  creditor 
has  his  action  at  once  against  the  stockholders,  without  the  neces- 
sity of  an  attempt  first  to  recover  the  debt  of  the  corporation.  Shel- 
lington  V.  Rowland,  53  N.  Y.  371.  The  proceedings  against  the 
corporation  are  only  required  for  the  benefit  of  the  stockholders, 
as  a  part  of  the  immunity  against  a  primary  personal  liability 
vouchsafed  by  law  to  corporators,  shielding  them  from  action 
until  a  bona  fide  attempt  has  been  made  and  exhausted  to  obtain 
pa3mient  from  the  corporate  property. 

The  judgment  against  the  corporation  is  of  no  virtue  or  effect 
in  the  action  against  the  stockholder,  and  is  only  evidence  as 
proving  the  performance  of  the  condition  precedent.  If,  therefore, 
the  judgment  was  valid,  the  condition  was  performed ;  if  it  was 
a  nullity,  because  there  was  no  corporation  in  existence  after  the 
appointment  of  the  receiver,  the  condition  was  impossible  of  per- 
formance and  was  of  no  force,  and  the  right  of  the  plaintiff  to  his 
\  action  was  perfect.  Any  other  rule  would  give  to  stockholders  of 
corporations  laboring  under  pecuniary  embarrassments  a  very 
easy  way  of  escape  from  statutory  liabilities,  and  would  make  the 
security  intended  by  the  personal  liability  clause  of  the  act  for  the 
formation  of  manufacturing  corporations  (c.  40  of  Laws  of  1848), 
for  services  performed  for  the  corporation  by  laborers,  servants, 
and  apprentices,  a  sham  and  a  cheat  rather  than  a  substantial  bene- 
fit. But  it  is  not  true  that  by  the  appointment  of  a  receiver  in  the 
action  commenced  by  Crane  in  April,  1866,  the  corporation  was 
dissolved.  The  complaint  was  verified  on  the  i6th  of  April,  and 
probably  was  served  with  the  stmimons  on  the  president  of  the 
company  on  the  same  day.  On  the  next  day,  on  proof  of  service 
of  the  summons  and  complaint,  and  ex  parte,  it  was  referred  to 
a  referee  to  appoint  a  receiver,  and  the  corporation  was  enjoined 
from  exercising  any  corporate  rights  or  franchises  or  intermed- 
dling with  its  property.  Whether  the  injunction  was  ever  served 
or  any  notice  of  the  receiver's  appointment  given  to  the  corpora- 
tion does  not  appear.  A  receiver  was  appointed  by  the  referee 
and  security  given  by  him  and  the  fact  reported  to  the  court.  No 
other  proceeding  was  had  in  the  action.  The  action  was  for  the 
recovery  of  a  debt,  and  was  brought  pursuant  to  2  Revised  Stat- 
utes, 463,  sec.  36.  The  receivership,  although  differing  some- 
what in  its  extent  and  purpose,  and  as  to  the  powers,  duties,  and 
obligations  of  the  receiver,  from  an  ordinary  receivership  for  the 
preservation  of  property  pendente  lite,  was  nevertheless  but  a  pro- 
visional remedy,  and  necessarily  temporary,  subject  to  the  further 
order  and  direction  of  the  court,  and  to  any  final  judgment  that 
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might  be  given  in  the  action.    The  proceedings  against  moneyed 
corporations  given  by  statute  in  case  of  insolvency  are  more  sum- 
mary, and  may  be  exercised  upon  petition  as  well  as  by  formal 
action,  and  an  order  made  upon  petition  after  notice  may  be  in 
effect  final  and  enrolled  as  a  final  order  in  the  proceeding,  and  in 
such  case  would  have  all  the  force  and  effect  of  a  final  judgment, 
as  was  suggested  in  Ferry  v.  Bank  of  Central  New  York,  15  How. 
Pr.  445.    To  effect  a  dissolution  of  a  corporation  there  must  be 
the  judgment  of  a  court  of  competent  jurisdiction  declaring  it 
dissolved,  and  until  such  judgment  creditors  may  proceed  by  suit 
against  the  corporation,  unless  restrained  by  injunction.    People 
V,  President  of  Manhattan  Co.,  9  Wend.  351;  In  re  Reformed 
Presbyterian  Church,  7  How.  Pr.  476 ;  Mickles  v.  Rochester  City 
Bank,  11  Paige,  118.   %\  corporation  may  by  virtue  of  proceedings 
against  it,  or  by  reason  of  its  pecuniary  condition,  cease  to  exist  for 
all  practical  purposes,  all  the  purposes  for  which  it  was  created  or 
for  which  a  corporation  may  exist,  but  it  cannot  be  held  to  be  ac- 
tually dissolved  till  so  adjudged  and  determined,  either  by  judicial 
sentenpi^MLihe  sovereign,  p^qwer.    Slee  v.  Bloom,  19  J.  R.  456,  was 
an  action  by  a  creditor  against  stockholders  to  enforce  a  personal 
liability  under  the  statute  making  them  liable  for  all  debts  due  and 
owing  by  the  company  at  the  time  of  its  dissolution  ( i  R.  L.  247, 
§  7)  ;  and  the  Court  for  the  Correction  of  Errors  held,  reversing 
the  chancellor,  that  the  corporation  was  dissolved  within  the 
meaning  and  intent  of  the  act,  by  non-election  of  trustees  and 
non-user  of  the  franchises  for  a  length  of  time,  and  a  sale  by  the 
sheriff  of  all  its  property,  real  and  personal,  in  execution.  Spencer, 
Ch.  J.,  delivering  the  prevailing  opinion,  regarded  the  acts  done 
and  suffered  to  be  done  as  equivalent  to  a  direct  surrender  of  the 
charter.    The  chancellor,  in  Bank  Commissioners  v.  Bank  of  Buf- 
falo, 6  Paige,  497,  distinguishes  between  a  final  order  or  decree 
for  the  appointment  of  a  receiver  of  a  moneyed  corporation  and 
a  decree  dissolving  the  corporation.    He  regards  such  final  order 
or  decree  for  the  appointment  of  a  receiver  as  "  a  virtual  dissolu- 
tion of  the  corporation,"  and,  "  therefore,"  he  was  of  the  opinion 
that  the  court  had  jurisdiction  to  decree  a  dissolution  in  fact.    If 
the  appointment  of  a  receiver  was  a  dissolution  in  fact,  no  other 
or  further  decree  in  that  direction  would  have  been  necessary. 
When  this  learned  jurist  used  the  term  virtual,  in  the  connection 
referred  to,  it  was  a  declaration  that  the  corporation  was  not 
in  fact  dissolved.    Virtual  is  being  in  essence  or  eflFect,  and  not  in 
fact.     A  corporation  enjoined  from  the  exercise  of  corporate 
franchises  and  deprived  of  its  property  is  as  if  it  did  not  exist,  for 
the  practical  purpose  of  its  creation.    It  may  be  dormant,  its  vital- 
ity suspended  as  respects  the  exercise  of  its  corporate  powers,  but 
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it  may,  nevertheless,  be  liable  to  be  prcx;eeded  against  by  action 
for  any  purpose  for  which  an  action  would  be  available  to  any  one 
having  a  right  to  sue.  Verplanck  v.  Mercantile  Insurance  Co., 
2  Paige,  438,  was  a  proceeding  against  a  moneyed  corporation, 
and  the  order  appointing  the  receiver  was,  as  said  by  the  chan- 
cellor (at  page  452),  in  effect,  a  final  order  in  the  cause,  and  unless 
altered  or  revoked,  operated  as  a  virtual,  as  distinguished  from  an 
actual,  dissolution  of  the  corporation.  The  action  was  well 
brought  by  the  assignor  of  the  plaintiff  against  the  corporation; 
and  the  condition  precedent  to  an  action  against  the  stockholders 
was  fully  complied  with  by  the  recovery  of  a  judgment  in  the 
action  and  return  of  an  execution  unsatisfied  thereon.  The  de- 
fendant did  not  cease  to  be  a  stockholder  by  the  appointment  of 
a  receiver  of  the  corporation.  His  stock  may^have  been  of  but  litde 
or  no  value,  but  as  the  owner  and  holder  of  it  he  had  and  still  has 
the  same  legal  rights  that  he  ever  had — namely,  to  share  in  the 
earnings  of  the  company  and  in  the  final  distribution  of  the  assets, 
should  there  be  a  surplus  after  the  payment  of  the  debts.  As  he 
has  not  ceased  to  be  a  stockholder,  the  two  years*  limitation  for  the 
commencement  of  the  action  against  him  prescribed  by  sec.  24  of 
c.  40  of  the  Laws  of  1848  does  not  apply.  The  claim  of  the  plain- 
tiff was  proved  by  evidence  independent  of  the  judgment  against 
the  corporation.  The  record  of  that  recovery  was  only  put  in 
evidence  to  show  a  compliance  with  the  statute  and  that  the  plain- 
tiff's right  of  action  was  perfect. 

There  was  no  error  in  the  proceedings  and  judgment,  and  there 
must  be  an  affirmance  of  the  judgment,  with  costs. 

All  concur. 

Judgment  affirmed. 


JOHN    P.    HOLLINGSHEAD,   Respondent,   v,    WILLIAM 

WOODWARD,  Jr.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  October  ii,  1887. 

[Reported  in  107  New  York  Reports  96.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  the  first  Monday  of  January,  1885,  the  nature  of  which  and 
of  the  action  and  the  material  facts  are  stated  in  the  opinion. 

Thomas  G,  Shearman  for  appellant. 

Thomas  5.  Moore  for  respondent. 

Danforth^  J.  This  action  was  brought  by  the  plaintiff,  as  a 
creditor  of  the  "  Eagle  Mowing  and  Reaping  Machine  Manufac- 
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turing  Company,"  against  the  defendant  as  a  stockholder  therein, 
to  the  amount  of  125  shares  of  its  capital  stock.  The  defendant, 
by  way  of  answer,  set  up  three  defenses.  The  plaintiff  demurred 
to  the  second  and  third  defenses  for  the  reason,  as  alleged,  that 
"  neither  states  facts  sufficient  to  constitute  a  defense  to  the  ac- 
tion." At  Special  Term  the  court  held  that  each  defense  was  suffi- 
cient, the  second  to  so  much  of  the  complaint  as  it  undertook  to 
answer,  and  the  third  as  to  the  entire  cause  of  action ;  overruled 
the  demurrer  and  dismissed  the  complaint  upon  the  merits.  Judg- 
ment was  accordingly  entered  in  favor  of  the  defendant.  Upon 
appeal  to  the  General  Term,  the  judgment,  so  far  as  it  overrules 
the  demurrer  to  the  second  defense,  was  affirmed;  but  so  far 
as  It  overrules  the  demurrer  to  the  third  defense  and  awards 
final  judgment  to  the  defendant,  it  was  reversed  and  judgment 
ordered  in  favor  of  the  plaintiff  upon  the  merits  of  the  third 
defense,  with  leave  to  each  party  to  amend  his  pleadings  as  he 
might  be  advised.  One  judge  dissented,  being  of  the  opinion  that 
as  one  of  the  defenses  was  sustained,  the  judgment  of  the  Special 
Term  should  be  affirmed  in  toto.  The  court  were  also  of  the  opin- 
ion that  the  questions  involved  were  of  sufficient  importance  to 
make  the  decision  of  the  Court  of  Appeals  desirable,  and  so  or- 
dered. From  so  much  of  the  judgment  as  sustained  the  demurrer 
to  the  third  defense  the  defendant  appeals.  The  questions  before 
us,  therefore,  require  only  an  examination  of  the  case  as  it  stands 
upon  the  complaint  and  third  defense. 

The  complaint  states  that  the  "  Eagle  Mowing  and  Reaping 
Machine  Co."  was  a  corporation  organized  in  1873,  under  the 
Manufacturing  Law  of  this  State  (Laws  of  1848^  c.  40)  ;  that  the 
whole  capital  stock  has  never  been  paid  in  nor  the  certificate  of 
payment  filed  as  required  by  that  act ;  that  on  the  30th  day  of  Oc- 
tober, 1878,  it  made  its  note  for  $3300,  and  on  the  21st  of  Au- 
gust, 1878,  became  liable  as  endorser  upon  two  other  notes  for 
S2500  and  $5060,  respectively,  all  of  which  were  transferred 
to  the  plaintiff  and  came  to  maturity  within  three  months  after 
October,  1878;  that  he  recovered  judgment  thereon  against  the 
company  December  13.,  1883,  and  on  the  22d  of  December,  1883, 
the  execution  issued  for  its  enforcement  was  returned  unsatis- 
fied; that  on  the  26th  of  December,  1878,  one  F.  was  duly  ap- 
pointed recei3i£C  of  the  property,  things  in  action,  and  effects  of. 
the  said  company ;  that  he  has  duly  qualified  as  such  receiver,  andi 
that  the  business  of  the  company  has  ever  since  been  abandoned,  \ 
and  that  it  was,  on  said  26th  day  of  December,  1878,  insolvent  and 
unable  to  pay  its  debts ;  that,  at  the  time  the  notes  aforesaid  were 
made  and  endorsed,  the  defendant  was  a  stockholder  in  the  com- 
pany, as  above  stated. 
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The  third  defense  sets  forth  that  on  the  i6th  day  of  Jantiary, 
1879,  and  more  than  four  years  prior  to  the  commencement  of 
this  action,  a  judgment  was  rendered  by  the  Supreme  Court  of 
this  State,  in  an  action  wherein  the  Continental  National  Bank  of 
the  city  of  New  York  was  plaintiff,  and  the  Eagle  Mowing  and 
Reaping  Machine  Co.  was  defendant,  whereby  it  was  duly  ad- 
judged "  that  all  the  stock,  property,  and  effects  of  the  said  Eagle 
Mowing  &  Reaping  Machine  Co.,  being  the  corporation  referred 
to  in  the  complaint,  should  be  sequestrated  for  distribution  among 
its  creditors,  and  that  one  F.  should  be,  and  he  was  by  the  said 
judgment,  appointed  the  permanent  receiver  of  all  the  stock,  prop- 
erty, and  effects  of  the  said  corporation,  and  vested  with  the 
exclusive  control  thereof ;  and  the  officers  and  agents  of  the  said 
company  were  thereby  restrained  from  all  interference  with  such 
stock,  property,  and  effects;  that  the  said  receiver  to<^  posses- 
sion of  all  the  stock,  property,  and  effects  of  the  said  corporation 
on  the  same  day  upon  which  judgment  was  entered,  and  since 
that  date,  and  for  more  than  four  years  prior  to  the  commence- 
ment of  this  action,  the  said  corporation  has  not  transacted  and 
could  not  transact  any  business,  has  not  elected  any  trustees  or 
other  officers,  and  has  not  had  any,  and  no  transfers  of  its  stock 
have  been  permitted  or  possible ;  that  all  the  property  and  effects 
of  the  corporation  have  been  distributed  among  its  creditors  by 
the  said  receiver,  under  direction  of  the  said  court,  in  pursuance 
of  the  judgment ;  and  the  same  were  not  sufficient  to  satisfy  the 
debts  due  from  the  said  corporation  to  its  creditors ;  and  there  is 
not,  and  never  will  be,  any  surplus  for  the  stockholders  thereof; 
that  the  defendant  is  advised  and  believes  the  said  judgment  of 
sequestration,  and  for  the  appointment  of  a  receiver,  as  aforesadd, 
amounted  in  law  to  a  dissolution  of  the  said  corporation ;  and  that 
this  defendant,  by  reason  thereof,  ceased  to  be  a  stockholder  in 
the  said  corporation  from  the  date  of  the  said  judgment, which  was 
more  than  four  years  before  the  commencement  of  this  action." 

It  is,  therefore,  assumed  that  at  one  time  a  liability  existed  on 
the  part  of  the  defendant,  and  the  question  presented  turns  upon 
that  part  of  section  24  of  the  Manufacturing  Law  (supra),  which 
provides  that  "  no  suit  shall  be  brought  against  any  stockholder 

/  who  shall  cease  to  be  a  stockholder  in  any  such  company     .     .    . 

'  unless  the  same  shall  be  commenced  within  two  years  from  the 
time  he  shall  have  ceased  to  be  a  stockholder  in  such  company." 
It  follows  from  this  enactment  that  whenever  an  existing  stock- 
holder shall  be  divested  of  his  interest  in  or  control  over  the  af- 
fairs of  a  corporation,  whether  by  voluntarily  transferring  his 
share  to  another  person  or  compulsorily,  as  by  forfeiture  upon  the 
declaration  of  the  company  (§8),  time  begins  to  run,  and  at  the 
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end  of  two  years  the  statutory  limit  is  reached  and  he  is  no  longer 
liable  for  any  debt  of  the  corporation.  The  same  result  must  fol- 
low upon  the  actual  dissolution  of  the  corporation  by  formal  judg- 
ment, or  by  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises.  Organization  then  ceases  and  the  artificial  entity  is 
resolved  into  its  independent  parts.  The  thing  itself,  therefore,  no 
longer  existing,  there  can  be  no  shares  in  the  thing,  and,  of  course, 
no  stockholders.  By  the  conceded  facts  in  this  case  the  company 
is  brought  within  these  conditions.  On  the  26th  of  December, 
1878,  it  was  insolvent  and  unable  to  pay  its  debts,  its  notes  were 
refused  payment,  its  ordinary  and  lawful  business  was  not  only 
suspended,  but  by  the  very  language  of  the  pleadings,  and  so  by 
concession  of  the  parties,  plaintiff  as  well  as  defendant,  "  its  busi- 
ness has  eyer^  since  been  abandoned."  All  the  circumstances  are' 
present  which  (S^eatClisuf fender,  and  this  effect  is  produced  with- 
out waiting  for  a  judicial  determination.  For  more  than  two 
years,  then,  before  the  commencement  of  this  action  the  company 
had  been  divested  of  all  rights,  privileges,  or  franchises  which 
had  been  acquired  under  the  laws  of  this  State. 

The  proposition  that  the  defendant,  by  force  of  such  circum- 
stances, ceased  to  be  a  stockholder  within  the  meaning  of  the  act, 
is  also  distinctly  established  by  the  authorities,  and  with  such 
uniformity  and  for  so  long  a  time  that  further  discussion,  save  by 
reference  to  them,  is  rendered  unnecessary.  They  began  with 
Slee  V,  Bloom,  19  Johns.  456,  were  continued  to  Bradt  v.  Bene- 
dict, 17  N.  Y.  93,  where,  citing  that  and  other  cases,  the  doc- 
trine was  declared  to  be  settled  that  if  a  corporation  suffers  acts 
to  be  done  which  destroy  the  end  and  object  for  which  it  was  in- 
stituted, it  is  equivalent  to  a  surrender  of  its  rights.  The  rule 
was  reiterated  and  these  cases  approved  in  Bruce  v.  Piatt,  80 
N.  Y.  379.  The  case  of  Slee  v.  Bloom,  supra,  arose  under  the  Man- 
ufacturing Act  of  181 1  (Laws  of  181 1,  c.  67),  which  declared 
(§7)  that  the  persons  composing  the  company  at  the  time  of  its 
dissolution  should  be  individually  responsible  for  all  debts  then 
due  and  owing  by  it.  The  plaintiff  was  a  creditor  of  the  "  Dutch- 
ess Cotton  Manufacturing  Corporation,"  and  proceeded  in  April, 
1819,  under  the  section  cited,  to  make  the  defendants  liable  for  the 
debt.  It  appeared  that  there  had  been  no  judicial  dissolution,  but 
after  December,  181 7,  there  had  been  no  meeting  of  the  trustees, 
nor  any  business  or  act  done  by  the  corporation,  and  on  the  ist  of 
February,  1818,  all  the  property  of  the  corporation,  real  and  per- 
sonal, was  sold  by  a  sheriff  under  execution.  It  was  held  by  the 
Chancellor  (5  Johns.  Ch.  366),  that  the  corporation  was  not  dis- 
solved and  the  bill  was  denied,  but  on  appeal  the  Court  of  Errors 
held  otherwise,  saying  that  by  these  circumstances  the  corporation 
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became  ipso  facto  dissolved  within  the  meaning  of  the  statute,  and 
that  the  defendants  were  liable.  To  the  same  effect  are  Briggs  v. 
Penniman,  8  Cow.  387,  and  Bank  of  Poughkeepsie  v,  Ibbotson, 
24  Wendt.  473.  In  these  cases  the  persons  composing  the  com- 
pany at  the  time  of  such  dissolution  were  held  liable,  because  the 
event  on  which  their  liability  depended  had  in  fact  happened.  In 
Bruce  v.  Piatt,  supra,  and  other  cases,  the  same  principle  upon 
similar  circumstances  was  applied  to  relieve  a  party  otherwise 
liable,  because,  by  the  practical  dissolution  of  the  company*  its 
trustees  were  excused  from  making  the  report  required  by  the 
act  of  1848.    It  should  be  applied  here. 

The  case  before  us  is  in  its  facts  stronger  for  the  appellant  than 
those  cited.  The  company  had  no  property  subject  to  levy  and 
sale  on  execution,  and  that  process  was  returned  wholly  unsatis- 
fied. It  next  abandoned  its  business,  and  then,  by  formal  judg- 
ment of  the  Supreme  Court,  "its  stock,  property,  and  effects" 
were  sequestered  for  distribution  among  its  creditors  through  the 
medium  of  a  receiver,  and  its  officers  and  agents  relieved  from  all 
.  interference  therewith.  The  receiver  then  stood  in  place  of  the 
corporation,  and  by  virtue  of  his  appointment  and  the  statutes 
which  defined  his  powers  and  duties  (2  R.  S.  tit.  4,  p.  3,  c.  8, 
art.  2,  §§  36,  37;  id,  art.  3,  §§  70-83)  the  corporation  for  all  prac- 
tical purposes  ceased  to  exist. 

The  final  decree  under  these  statutes  deprived  the  company  of 
all  its  corporate  property  and  powers,  and  vested  both  in  the  re- 
ceiver. Moreover,  if  after  payment  of  its  debts  there  had  re- 
mained a  surplus,  he  would  have  restored  it,  not  to  the  corpora- 
tion, nor  even  to  the  shareholders  according  to  the  shares  held 
by  them,  but  "  in  proportion  to  the  respective  amounts  paid  in  by 
them  severally  on  their  shares  of  stock."  §  83,  p.  471.  "  It  fol- 
lows, of  course,"  said  the  Chancellor  in  Bank  Cbmmissioners  v. 
Bank  of  Buffalo,  6  Paige,  497,  "  that  the  final  order  or  decree  for 
the  appointment  of  such  a  receiver  is  a  virtual  dissolution  of  the 
corporation." 

Moreover,  this  judgment  has  been  enforced.  The  property 
of  the  company  is  exhausted,  still  leaving  its  creditors  unpaid, 
and  for  more  than  four  years  the  company  neither  has  transacted 
business  nor  been  able  to  do  so.  The  defendant  is  saved,  there- 
fore, upon  the  principle  applied  in  Slee  v.  Bloom,  and  subsequent 
cases  of  that  kind  (supra),  and  also  by  the  necessary  effect  of  the 
judgment  and  the  statute  under  which  the  receiver  was  ap- 
pointed. He  ceased  to  be  a  stockholder  within  the  meaning  of 
the  act  of  1848  (supra,  §  24),  and  before  this  action  was  com- 
menced the  statutory  prohibition  contained  therein  attached,  and 
he  was  no  longer  liable  to  be  vexed  by  action. 
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The  argument  of  the  respondent  rests  on  Kincaid  v.  Dwindle, 
59  N.  Y.  548.  In  that  case  a  receiver  was  appointed,  security 
given,  and  the  fact  reported  to  the  court,  but  this  was  ex  parte, 
and  the  learned  judge  who  delivered  the  opinion  says;  "No 
other  proceeding  was  had  in  the  action.  Whether  the  injunction 
was  ever  served,  or  any  notice  of  the  receiver's  appointment  given 
to  the  corporation,  does  not  appear,"  and  he  adds  that  the  re- 
ceivership, although  differing  somewhat  in  its  extent  and  purpose 
from  an  ordinary  receivership  for  the  preservation  of  property 
pendente  lite,  was,  nevertheless,  but  a  provisional  remedy  and  nec- 
essarily temporary,  subject  to  the  further  action  and  direction 
of  the  court  and  to  any  final  judgment  that  might  be  given  in  the 
action.  The  case  at  bar  goes  much  beyond  the  one  cited.  The  re- 
marks of  the  learned  judge  in  argument  must  be  restricted  to 
the  facts  before  him  and  the  general  statement  as  to  the  necessity 
of  a  judicial  sentence  of  dissolution  qualified  by  the  reference  to 
Slee  V,  Bloom,  supra,  and  the  distinction  suggested  between  a 
temporary  and  final  order,  a  provisional  and  a  permanent  re- 
ceiver. Surely  a  person  cannot  justly  be  said  to  be  a  stock-l 
holder  when  the  corporation  itself  has  ceased  to  exist  for  all  pur-l 
poses  for  which  it  was  created.  Not  only  was  the  visible  and! 
tangible  property  of  the  corporation  whose  acts  are  before  us\ 
absolutely  and  forever  disposed  of  by  adverse  proceedings,  but] 
by  the  final  judgment  of  the  court  it  was  deprived  of  all  power 
to  continue  or  resume  business.  This  judgment  was  submitted 
to,  and  there  was  neither  intention  nor  ability  to  go  on. 

The  Special  Term,  therefore,  properly  held  that  it  must  be 
deemed  to  have  surrendered  its  charter  and  to  be  dissolved  in 
fact.  The  judgment  of  that  court  should,  therefore,  be  affirmed, 
and  the  judgment  of  the  General  Term,  so  far  as  appealed  from, 
reversed. 

AH  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  accordingly. 


BRONSON  V.  SCHNEIDER. 
In  the  Supreme  Court  of  Ohio,  June  24,  1892. 

[Reported  in  49  Ohio  State  Reports  438.] 

Error  to  the  Circuit  Court  of  Lucas  County. 

The  action  below  was  commenced  on  the  7th  day  of  July,  1885, 
by  Calvin  Bronson,  a  creditor  of  the  Toledo  Stove  Co.,  which  is 
a  corporation  organized  under  the  laws  of  this  State,  against 
George  Schneider  and  others,  the  stockholders  of  the  corporation, 
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for  the  enforcement  of  their  statutory  liability  for  the  payment  of 
the  debt  due  the  plaintiff  from  the  corporation,  it  being  insolvent. 
I  The  question  in  the  case  is  whether  the  plaintiff's  action,  when 
,  it  was  commenced,  was  barred  by  the  Statute  of  Limitations.  The 
facts  of  the  case,  so  far  as  they  are  material  to  the  decision  of  the 
question,  are  as  follows : 

On  the  28th  day  of  February,  1878,  the  Toledo  Stove  Co.  made 
and  delivered  to  the  plaintiff  its  promissory  note  of  that  date,  and 
thereby  promised  to  pay  to  the  order  of  the  plaintiff  the  sum  of 
$9500  in  six  months,  with  interest  at  the  rate  of  eight  per  cent, 
per  annum  after  maturity. 

On  the  same  day  the  company,  to  secure  the  payment  of  the 
note,  executed  and  delivered  to  the  plaintiff  its  mortgage  deed, 
and  thereby  conveyed  to  the  plaintiff,  his  heirs  and  assigns,  all 
the  real  property  of  the  company ;  and  at  the  same  time,  in  order 
to  further  secure  the  payment  of  the  note,  executed  and  delivered 
to  the  plaintiff  its  chattel  mortgage,  and  thereby  conveyed  to  the 
plaintiff  all  the  other  property  of  the  company.  On  the  20th  day 
of  February,  1879,  the  plaintiff  commenced  his  action  in  the  Court 
of  Common  Pleas  of  Lucas  County  against  the  company,  asking 
judgment  on  the  note  and  for  a  foreclosure  of  his  mortgages.  On 
the  22d  day  of  March,  1879,  the  company  filed  its  answer,  in 
which  it  admitted  that  there  was  due  to  the  plaintiff  on  the  note 
$7102.80,  with  interest  thereon  at  8  per  cent,  per  annum,  from 
August  28,  1878,  and  alleged  that  the  residue  of  the  amount 
claimed  by  the  plaintiff  was  illegal  interest.  On  the  2d  day  of 
March,  1880,  a  judgment  was  rendered  in  favor  of  the  plaintiff 
and  against  the  company  for  the  sum  of  $10,514,  and  the  court 
ordered  all  of  the  property  to  be  sold  for  the  payment  of  the 
same.  In  pursuance  of  the  judgment  and  order,  the  property  was 
sold  by  the  sheriff  at  public  sale  to  the  plaintiff  on  the  4th  day  of 
September,  1880,  the  real  property  for  the  sum  of  $2800  and  the 
other  property  for  the  sum  of  $263.75,  and  such  sales  were  con- 
firmed by  the  court  on  the  9th  day  of  November,  1880.  At  the 
time  the  action  to  recover  judgment  on  the  note  and  mortgages 
was  begun,  on  the  20th  day  of  February,  1879,  and  ever  since,  the 
value  of  all  the  property  of  the  company  did  not  exceed  the  sum 
of  $5000.  The  real  property  was  on  the  4th  day  of  March,  1880, 
appraised  at  $8000,  and  after  having  been  twice  offered  for  sale, 
and  not  sold  for  want  of  bidders,  was  on  the  3d  day  of  August, 
1880,  reappraised  at  $4200.  Since  the  20th  day  of  February,  1879, 
the  plaintiff  has  had  possession  of  all  the  property  of  the  company 
and  no  business  has  been  done  by  it. 

John  F,  Kumler  and  E.  W.  Tollerton  for  plaintiff  in  error. 

Joshua  R.  Seney  for  defendants  in  error. 
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By  the  court.  The  plaintiff's  action  was  not  barred.  The 
time  within  which  such  action  may  be  commenced  is  six  years 
after  the  cause  of  action  accrues.  Hawkins  v.  Furnace  Co.,  40 
Ohio  St.  507.  When  the  creditor's  right  of  action  is  otherwise 
complete,  his  cause  of  action  against  the  stockholders  accrues 
upon  the  insglyfingy^ofthe^orporation.  By  insolvency,  however, 
is  not  meant  simplytKaf  the  property  of  the  corporation  is  in- 
sufficient to  pay.  its  debts.  We  have  heretofore  held  that  a  creditor 
of  a  corporation  may  commence  an  action  against  its  stockholders 
to  enforce  their  statutory  liability  when  his  claim  has  been  reduced 
to  judgment  and  execution,  issued  thereon,  has  been  returned  no 
/property  whereon  to  levy,  or  when  the  property  of  the  corporation 
(has  been  transferred  to  an  assignee  for  the  benefit  of  its  creditors, 
Morgan  v.  Lewis,  46  Ohio  St.  i ;  Barrick  v.  Gifford,  47  Ohio  St. 
180.  Under  the  Constitution  and  laws  of  the  State,  the  corporate 
property  is  the  primary  fund  for  the  payment  of  the  debts  of  the 
corporation,  and  the  statutory  liability  of  the  stockholders  is  a 
security  to  be  resorted  to  only  when  the  payment  of  its  debts  cap- 
not  be  enforced  against  its  property ;  and  hence,  to  set  the  Statute 
of  Limitations  running  against  the  creditors  and  in  favor  of  the 
stockholders,  it  is  necessary  that  the  creditor's  claim  be  reduced  to 
judgment  and  execution  returned  unsatisfied,  or  that  the  property  i 
of  the  corporation,  by  some  legal  proceeding,  be  put  in  process  of  f 
application  to  the  payment  of  its  debts,  so  as  to  render  judgment  i 
and  process  against  it  impossible  or  nugatory,  as  where  the  cor- 
poration has  been  dissolved,  or  thrown  into  bankruptcy,  or  placed 
in  the  hands  of  a  receiver,  or  has  made  an  assignment  of  its  prop- 
erty for  the  benefit  of  its  creditors. 
Judgment  reversed. 


BARRICK  V,  GIFFORD  et  al. 
In  the  Supreme  Court  of  Ohio,  March  4,  1890. 

[Reported  in  47  Ohio  State  Reports  180.] 

The  original  suit  was  commenced  October  10,  1878.  It  was 
in  the  nature  of  a  creditor's  bill,  brought  by  the  Toledo  Iron 
Company  against  The  Sunday  Creek  Coal  and  Iron  Company,  an 
insolvent  corporation.  It  contained  two  causes  of  action,  one 
based  on  certain  alleged  unpaid  subscriptions  to  the  capital  stock 
of  the  company,  and  one  on  the  liability  of  its  stockholders  to 
creditors  under  the  statute.    Gifford  was  mad«  a  party,  who,  after 
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recovering  a  judgment  on  his  claim  against  the  company,  by 
leave  of  the  court,  filed  an  answer  and  cross-petition,  August  30, 
1881,  setting  up  his  judgment  and  asking  relief  thereon  as  one 
of  the  creditors  of  'the  company.  It,  as  did  the  petition  of  the 
Iron  Company,  contained  two  causes  of  action,  one  upon  the  al- 
leged unpaid  subscriptions  of  the  stockholders,  and  the  other 
upon  their  statutory  liability.  The  case  having  been  heard  and 
determined  in  the  Common  Pleas,  Barrick  and  others  of  the  stock- 
holders took  an  appeal  to  the  Circuit  Court  from  the  judgment 
rendered  in  favor  of  Gifford  on  his  answer  and  cross-petition. 
Issues  of  fact  having  been  made  by  the  pleadings  between  Gif- 
ford and  the  stockholders,  the  court,  having  heard  the  case,  found 
against  Gifford  on  his  first  cause  of  action,  and  in  his  favor  on 
the  second,  and  rendered  judgment  accordingly. 

The  only  errors  assigned  arise  upon  the  record  of  the  second 
cause  of  action  of  Gifford.  The  facts  requisite  to  an  understand- 
ing of  the  points  made  are  stated  in  the  opinion. 

/.  Buckingham  for  the  plaintiff  in  error. 

/.  R.  Davies  for  defendant  in  error. 

MiNSHALL,  Ch.  J.  A  number  of  errors  are  assigned,  which,  so 
far  as  they  arise  upon  the  record,  we  will  proceed  to  notice. 

I.  It  is  first  claimed  that  the  action  of  Gifford  against  the  stock- 
holders on  their  statutory  liability  was  barred  by  the  Statute  of 
Limitations.  There  is  no  question  as  to  the  period  of  the  limita- 
tion. The  liability  is  one  created  by  statute,  and  must,  therefore, 
be  commenced  in  six  years  from  the  time  it  accrues.  Section 
4981  Rev.  Stats.;  Hawkins  v.  Furnace  Co.,  40  Ohio  St."  507. 

It  is  then  necessary  to  determine,  first,  when  the  right  of  action 
of  Gifford  against  the  stockholders  accrued,  and,  second,  whether 
it  was  commenced  in  the  requisite  time  thereafter. 

The  action  of  the  Coal  and  Iron  Company  was  commenced  Oc- 
tober 10,  1878.  It  was  an  action  by  it  as  a  creditor  "on  behali 
of  itself  and  all  other  creditors  of  the  Sunday  Creek  Coal  and  Iron 
Company,"  against  the  company  and  its  stockholders.  Gifford 
was  made  a  party,  and  the  prayer  was  that  an  account  be  taken 
of  the  amount  due  it  "  and  the  other  creditors  of  said  insolvent 
company." 

Gifford's  claim  was  based  upon  the  right  to  the  return  of  cer- 
tain bonds,  belonging  to  him,  in  the  possession  of  the  company. 
He  demanded  a  return  of  the  bonds  June  15,  1874.  The  bonds 
not  being  returned,  he  afterward  commenced  suit  against  the 
company  in  the  Common  Pleas  of  the  county,  and,  at  the  Janu- 
ary term,  1881,  recovered  a  judgment  thereon  for  the  sum  of 
$8863.05  for  the  conversion  of  the  bonds.  Thereafter  on  August 
30,  1881,  he,  by  leave  of  the  court,  filed  his  answer  and  cross- 
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petition  in  this  suit,  setting  up  the  recovery  of  his  judgment,  and 
his  right  as  a  creditor  of  the  Coal  and  Iron  Company  to  resort  to , 
the  statutory  liability  of  its  stockholders  for  the  satisfaction  of  j 
the  same.  He,  also,  as  a  first  cause  of  action,  averred  die  exist- 
ence of  certain  unpaid  subscriptions  to  the  capital  stock  of  the 
company,  and  asked  that  they  should  be  first  applied  to  the  pay- 
ment of  his  claim.  This  was  found  against  him  by  the  court,  and 
no  recovery  was  allowed  him  thereon.  So  that  all  the  questions 
on  error  arise  upon  the  cause  of  action  against  the  stockholders 
upon  their  statutory  liability. 

Issues  of  fact  were  made  by  the  answer  of  the  plaintiff  in  error, 
Barrick,  and  other  stockholders,  and  the  replies  of  GifFord  thereto. 
These  issues  were  all  found  in  favor  of  Giflford.  So  that  it  ap- 
pears from  the  record,  i.  That  he  was  delayed  in  the  recovery 
of  his  judgment  against  the  company  by  the  opposition  of  Bar- 
rick and  other  stockholders.  2.  Tliat  on  December  23,  1876,  the  ^ ' 
company  became  insolvent  and  made  an  assignment  of  all  its  •  "*' 
property  for  the  benefit  of  its  creditors.  And  3.  That  up  to  this 
time  it  was  the  legal  and  equitable  owner  of  a  large  amount  of 
unencumbered  property,  subject  to  levy  and  sale  on  execution, 
amounting  in  value  at  times  to  more  than  a  hundred  thousand 
dollars,  and  at  no  time  to  less  than  twenty  thousand  dollars. 

The  liability  of  the  stockholders  under  the  statute  is  not  a 
primary  resource  of  the  creditors.    Wright  v.  McCormack,  17 
Ohio  St.  86.    And  it  follows  as  a  corollary  from  this,  that,  as  a, 
general  rule,  it  can  only  be  resorted  to  after  the  assets  of  the  com-  \ 
pany  have  been  exhausted.    "  This  rule,"  says  Mr.  Cook,  who ' 
has  made  the  subject  a  special  study,  "  is  based  upon  the  prin- 
ciple that  the  liability  of  the  shareholder  is  not  a  primary  resource 
of  corporate  creditors,  and  is  not,  therefore,  to  be  resorted  to  if 
the  assets  of  the  corporation,  including  the  assessments  on  the 
stock  enforceable  at  common  law,  will  suffice  to  pay  the  debts.'* 
Cook,  Stock  and  Stockholders,  sec.  219.    See,  also,  to  the  same 
effect,  Thompson's  Liability  of  Stockholders,  sees.  312,  313  and 

324. 

But  this  rule  does  not  require  that,  in  all  cases,  a  judgment 

must  be  recovered  against  the  corporation,  and  an  execution  is- 
sued and  returned  no  good,  before  the  creditor  has  the  right  to 
proceed  against  stockholders  on  their  statutory  liability.  The 
law  does  not  require  the  doing  of  a  vain  thing,  and,  therefore, 
where  the  company  has  become  wholly  insolvent,  has  ceased  to 
do  business  and  assigned  all  its  property  to  a  trustee  for  the  bene- 
fit of  its  creditors,  the  suit  to  enforce  their  statutory  liability  may  1 
be  commenced  against  the  stockholders  by  the  creditors,  without 
any  of  them  first  recovering  a  judgment  against  the  company  and 
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having  an  execution  issued  and  returned  unsatisfied.    Morgan  v, 
Lewis,  46  Ohio  St.  i ;  Thompson,  Liability  of  Stockholders,  sec. 

321. 

But  it  is  claimed  on  the  authority  of  Hawkins  v.  Furnace  Co., 
40  Ohio  St.  507,  that  insolvency,  in  the  sense  that  the  company  is 
indebted  in  a  sum  greater  than  its  assets,  is  sufficient,  and  that  the 
right  of  action  in  favor  of  creditors  against  stockholders  upon 
,  their  statutory  liability  then  accrues,  although  the  company  is 
^  possessed  of  property  subject  to  levy  and  sale  on  execution,  and 
continues  to  do  business.  We  do  not  so  understand  this  case. 
The  question  in  the  case  arose  upon  a  demurrer  to  the  petition, 
which  simply  averred  that  "  in  the  course  of  its  business  the  com- 
pany became  largely  involved  in  debt,  and  became  insolvent  in 
the  year  i860."  And  it  is  said  in  the  opinion  by  Martin,  J.: 
"  Whether  a  judgment  debtor  only  can,  in  analogy  to  a  creditor's 
bill,  maintain  the  action,  is  a  question  thait  has  not  been  argued 
before  us,  and  upon  which  we  express  no  opinion.  The  theory  of 
the  petition  is,  that  when  the  company  is  insolvent  and  the  debi 
is  due,  the  action  accrues.  This  theory  is  the  more  favorable  one 
for  the  plaintiff  in  considering  the  demurrer,  and  we  adopt  it." 
Now  it  is  plain  that  what  is  here  meant  is,  that  the  court  adopts 
the  theory  of  the  plaintiff  as  the  one  most  favorable  to  him  on 
the  demurrer  to  his  petition,  and  not  that  it  adopts  it  as  the  true 
rule  in  determining  when  the  cause  of  action  accrues.  If,  how- 
ever, by  the  term  "insolvent,"  as  used  in  this  case,  is  simply  meant 
the  want  of  assets  by  a  corporation  sufficient  to  pay  all  its  debts, 
notwithstanding  it  has  property  subject  to  levy  and  sale  on  exe- 
cution, and  continues  to  do  business,  then  it  is  not  approved. 
Such  a  rule  would  be  not  only  uncertain,  but  deceptive  to  the 
creditor.  The  right  to  commence  the  action  would  be  a  matter 
,  of  speculation.  It  could  not  be  determined  before  bringing  the 
action  and  taking  an  account,  whether  the  company  was  indebted 
in  a  sum  greater  than  its  assets  would  pay  or  not.  A  rule  of 
certainty,  applicable  to  such  cases,  should  be  adopted.  The  true 
rule,  and  that  which  is  usually  adopted  where  the  company  has 
j  property  and  continues  to  do  business,  is  to  require  the  creditor 
;  first  to  obtain  a  judgment  against  the  corporation  and  cause  an 
execution  to  be  issued,  and  if  it  is  returned  not  levied  for  want 
of  goods,  then  the  creditor  has  the  right  to  commence  suit  against 
the  stockholders  upon  their  individual  liability,  and  the  Statute 
of  Limitations  begins  to  run  against  the  right  of  action  from  that 
time,  and  not  earlier. 

So  long  as  the  company  is  possessed  of  corporate  property  and 
continues  to  transact  its  business,  the  stockholders  should  be  re- 
garded as  estopped  from  averring  that  the  right  of  action  against 
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them  as  individuals  accrued,  by  reason  of  the  insolvency  of  the 
company,  at  a  period  earlier  than  the  return  of  an  execution  un- 
satisfied, issued  upon  the  judgment  of  a  creditor  of  the  com- 
pany. Stockholders  have  the  means  of  knowing  the  condition  of 
their  company  much  better  than  creditors,  and  if  the  company 
continues  to  do  business  upon  an  insolvent  basis,  it  should  be  re- 
garded as  permitted  by  the  stockholders,  as  the  directors  and 
officers  of  the  company  derive  their  authority  from  and  are  the 
agents  of  the  stockholders. 

We,  therefore,  conclude  that,  in  this  case,  the  right  of  the  , 
creditors  of  the  Coal  and  Iron  Company  to  sue  its  stockholders 
upon  their  statutory  liability  accrued  when  the  company  made 
an  assignment  of  all  its  property  and  ceased  to  do  business  on  ; 
December  23,  1876,  and  not  earlier.     Thompson,  Liability  of  I 
Stockholders,  sec.  293. 

2.  The  next  question  is,  was  it  arrested  by  the  commencement 
of  judicial  process  within  the  limitation  of  the  statute?  A  suit 
in  the  nature  of  a  creditor's  bill  is  the  proper  proceeding  to  be 
adopted  by  creditors  of  an  insolvent  corporation,  seeking  to  en- 
force the  statutory  liability  of  its  stockholders.  Umsted  v.  Bus- 
kirk,  17  Ohio  St.  113.  And,  when  such  suit  is  commenced,  no 
creditor  can  acquire  priority,  or  institute  a  separate  suit  for  the 
enforcement  of  such  liability  in  his  own  behalf.  Wright  v.  Mc- 
Cormack,  17  Ohio  St.  86.  So  that  it  necessarily  follows,  that  the 
effect  of  commencing  the  suit  by  one  creditor  is  to  save  the 
running  of  the  Statute  of  Limitations,  not  only  as  against  the 
claim  of  the  one  filing  it,  but,  also,  as  against  the  claim  of  every 
creditor  of  the  corporation  who  comes  into  the  action  before  its 
finni  dftt^nninatjmi  And  this  is  the  general  rule.  "  A  bill  filed 
by  one  creditor,  as  plaintiff,  in  behalf  of  himself  and  others,  will 
prevent  the  statute  from  running  against  any  of  the  creditors, 
who  came  in  under  the  decree.  Every  creditor  has,  after  the 
filing  of  a  bill,  an  inchoate  interest  in  the  suit,  to  the  extent  of  its 
being  considered  as  a  demand,  and  to  prevent  his  being  shut  out, 
because  the  plaintiff  had  not  obtained  a  decree  within  the  six 
years."  Angell  Lim.  6th  ed.  p.  346,  sec.  331.  See,  also,  Sterndale 
V.  Hankinson,  i  Simons  Ch.  393;  Brinkerhoff  v,  Bostwick,  99 
N.  Y.  185;  Angell  Lim.,  sec.  167. 

"  In  such  a  proceeding,"  says  Morawetz,  "  the  proceeds  of  the 
liability  of  all  the  shareholders  are  regarded  as  a  fund  to  be  dis- 
tributed ratably  among  all  the  creditors.  Every  creditor  is  en- 
titled to  come  in  and  share  in  the  distribution,  whether  he  has 
previously  obtained  a  judgment  or  not.  Those  creditors  whose 
claims  against  the  corporation  are  disputed  may  establish  their 
claims  before  a  master  in  chancery  or  referee,  or  in  such  other 
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way  as  the  court  may  direct."  Morawetz  Priv.  Corp.,  sec.  884. 
An  examination  of  the  amended  petition  of  the  Iron  G>mpany. 
filed  April  I,  1881  (the  original  petition  filed  October  10,  1876, 
not  being  printed),  shows  that  it  was  in  bet  a  creditor's  bilL  It 
purported  to  be,  and  was  brought  by  the  plaintiff  "on  behalf  of  it- 
self and  all  other  creditors  of  the  Coal  and  Iron  Company ; "  and 
asked  for  an  account  on  behalf  of  itself  ''  and  the  other  creditors 
of  said  insolvent  company."  Hence,  as  Gifford*s  cause  of  action 
against  the  stockholders  first  accrued  in  1876,  it  was  not  barred 
when  the  suit  was  begun.  And  this  would  be  so,  even  if  it  were 
held  that,  as  to  him,  it  was  not  commenced  until  he  filed  his  cross- 
petition,  which  was  August  10,  1881. 

3.  It  is  also  claimed  as  a  defense,  that,  after  the  assignment 
by  the  company  and  the  acceptance  of  his  trust  by  the  assignee, 
an  agreement  was  entered  into  by  the  assignee,  Gifford  and  the 
other  creditors,  that  the  unpaid  subscriptions  averred  by  Gifford 
in  his  first  cause  of  action  to  be  due,  should  not  be  collected  or 
required  by  the  assignee  to  be  paid;  and  that  by  reason  of  this 
agreement  Gifford  lost  his  right  to  enforce  payment  under  the 
statutory  liability,  on  the  ground  that  he  had  thereby  released  a 
primary  fund,  and  to  which  he  might  have  resorted  for  the  pay- 
ment of  his  claim.  We  shall  not  consider  the  question  of  law 
intended  to  be  raised  by  this  defense,  for  the  reason  that  there  is 
no  positive  averment  that  there  were  any  unpaid  subscriptions  to 
be  collected.  The  judgment  of  the  court  was  against  Gifford  on 
his  first  cause  of  action;  in  other  words,  it  found  against  the 
existence  of  any  such  subscriptions;  so  that  there  was  nothing 
to  release  by  the  alleged  agreement,  and  the  rights  of  the  de- 
fendant were  in  no  way  affected  thereby.  In  order  to  have  raised 
the  question,  the  defendant  should  have  averred  that  there  were 
such  unpaid  subscriptions,  and  that  they  were  released  by  the 
agreement.    But  this  has  not  been  done. 

4.  It  is  also  claimed  that  the  court  erred  in  sustaining  a  de- 
murrer to  the  sixth  defense  of  the  defendant's  answer.  It  reads 
as  follows: 

"  That  200  of  the  400  shares  which  the  defendant  in  said  second 
cause  of  action  is  alleged  to  be  the  owner,  had  not  been  issued 
or  sold  by  the  said  The  Sunday  Creek  Coal  and  IrcMi  Company, 
nor  was  the  legal  or  equitable  owner  or  holder  thereof,  at  the 
time  said  last-named  company  assumed  and  agreed  with  said 
The  Sunday  Creek  Coal  and  Iron  Mining  &  Transportation  Com- 
pany to  pay  and  perform  the  said  contract  between  said  last- 
named  company  and  said  Gifford,  but  was  first  sold  and  issued 
by  the  said  The  Sunday  Creek  Coal  and  Iron  Company  several 
years  after  it  so  assumed  to  pay  Gifford,  but  was  so  sold  and 
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issued  before  the  said  Gifford  made  his  said  demand  for  the  re- 
turn of  the  bonds  of  June  15,  1874. 

"  Wherefore  he  says  he  is  not  liable  to  said  GifFord  in  respect 
of  said  last-named  200  shares." 

The  Sunday  Creek  Coal  and  Iron  Company  grew  out  of  the 
prior  company  named  in  the  defense,  and  seems  to  have  acquired 
the  property  and  assumed  the  obligations  of  that  company.  The 
obligation  to  Gifford  in  regard  to  these  bonds  was  one  of  them. 
The  bonds  had  been  received  from  him  as  an  accommodation, 
no  consideration  being  paid  for  the  loan.  The  obligation  as- 
sumed by  the  bailee  was  to  cut  off  the  coupons  as  they  matured, 
sell  them  and  remit  the  proceeds  to  Gifford,  and  return  the  bonds 
on  thirty  days'  notice.  The  obligation  arose  ex  locato,  and  no 
liability  beyond  this  accrued  to  Gifford  as  against  the  company 
until,  upon  demand,  it  refused  to  return  the  bonds,  which  was 
June  15,  1884;  so  that,  as  a  matter  of  law  and  fact,  the  liability 
of  the  company  for  the  conversion  accrued  to  Gifford  after  Bar- 
rick  became  the  owner  of  all  his  stock. 

But  in  holding  the  facts  pleaded  insufficient  to  constitute  a 
defense,  we  do  not  place  our  decision  on  this  ground.  While 
there  are  some  resemblances  between  the  stockholders  of  a  cor- 
poration and  the  members  of  a  partnership,  there  are  few  that  are 
real;  and  no  inferences  can  be  drawn  therefrom  as  to  the  rights 
of  creditors  against  stockholders  upon  their  individual  liability. 
Taylor  Priv.  Corp.,  sec.  716.  A  new  member  of  a  firm  is  not, 
in  the  absence  of  agreement,  liable  for  the  debts  of  the  firm  con- 
tracted before  he  became  a  member.  The  addition  of  a  new 
member  makes  a  new  firm.  A  change,  however,  in  the  stock- 
holders of  a  corporation  has  no  legal  effect  upon  its  status.  It 
remains,  through  all  changes  in  the  personnel  of  its  stockholders, 
the  same  legal  entity,  possessed  of  the  same  rights,  and  subject 
to  the  same  liabilities.  When  one  purchases  stock  in  a  corpo- 
ration, he  acquires  a  fractional  interest  in  the  capital  stock  and 
assets  of  the  company,  proportionate  to  the  amount  of  his  stock. 
If  there  is  a  surplus,  he  acquires  an  equivalent  interest  in  it,  and 
is  entitled  to  dividends  when  they  are  earned;  but  if  there  should 
happen  to  be  a  deficiency,  the  maxim  applies,  qui  sentit  commodum 
sentire  debet  et  onus,  and  is,  therefore,  required  to  contribute  his 
share  to  the  discharge  of  the  common  burden.  The  application 
of  this  principle  is  not  varied  by  the  time  when  the  owner  ac- 
quired his  stock.  The  right  with  the  correlative  duty  is  an  in- 
cident of  the  stock.  There  is  no  difference  in  this  regard,  between 
the  opinion  of  the  majority  and  that  of  the  minority  in  the  case 
of  Brown  v.  Hitchcock,  36  Ohio  St.  667.  In  both,  it  is  held  that 
the  individual  liability  of  stockholders  to  creditors  is  to  be  dis- 
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charged  primarily  by  those  who  are  'the  owners  of  the  stock  at 
the  time  the  right  to  assert  it  accrues.  But  in  the  opinion  of 
the  majority  it  was  held  that,  in  the  case  of  the  insolvency  of 
an  existing  owner,  a  person  from  whom  the  insolvent  existing 
owner  obtained  the  stock  by  assignment,  either  mediately  or  im- 
mediately, may  be  made  liable  for  such  debts  as  may  have  been 
contracted  while  he  remained  owner — the  minority  holding  that 
the  obligation  attached  exclusively  to  those  who  are  holders  oi 
the  stock  at  the  winding  up  of  the  company,  or  when  the  right 
is  asserted  by  creditors. 

If,  then,  an  existing  stockholder  is  solvent,  it  is  immaterial,  so 
far  as  his  liability  to  creditors  is  concerned,  when  he  became  the 
owner  of  the  stock,  or  from  whom  he  acquired  it.  As  such  stock- 
holder he  is  individually  liable  for  the  debts  of  the  company  to 
the  extent  limited  by  the  statute.  Such  liability  attaches  to  every 
share  of  stock  issued  by  a  company;  the  stock  and  the  liability  go 
together,  so  that  whoever  owns  the  stock  must  sustain  the 
burden  when  the  company  becomes  insolvent. 

The  plaintiff  in  error  relies  upon  Bonewitz  v.  The  Bank,  41 
Ohio  St.  78.  No  such  question  arose  in  that  case.  All  that  was 
there  decided  is,  that  a  finding  that  two  of  the  stockholders  did 
not  own  stock  at  the  time  the  indebtedness  of  the  plaintiff  accrued, 
did  not  authorize  a  judgment  in  their  favor  releasing  them  from 
liability.  This  was  right,  and  determined  the  question  before  the 
court.  The  additional  remark,  that  "  if  the  finding  had  been,  that 
the  stock  they  held  when  the  action  was  commenced  had  not  been 
sold  by  the  corporation  until  after  the  debt  of  the  plaintiff  had 
accrued,  the  judgment  would  have  been  proper,"  was  simply  a 
misleading  statement  outside  of  the  case,  and  no'  way  necessary 
to  its  determination. 

Judgment  affirmed. 


FRANK  M.  HUNTING,  Respondent,  v.  FERDINAND  S.  M. 

BLUN,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  November  27, 1894. 

[Reported  in  143  New  York  Reports  sn.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
in  the  Fifth  Judicial  Department,  entered  upon  an  order  made 
June  23,  1893,  which  denied  a  motion  by  defendant  for  a  new  trial 
and  directed  judgment  in  favor  of  plaintiff  upon  the  verdict 
directed  by  the  court. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

B.  T.  Wright  for  appellant. 

£.  C.  Aiken  for  respondent. 

Finch,  J.  The  plaintiff  as  assignee  of  certain  employees  of 
an  insolvent  corporation  sued  the  defendant,  a  stockholder,  for 
the  amount  of  their  unpaid  wages.  It  was  necessary  for  the 
plaintiff  to  prove  the  condition  precedent  attached  by  the  law  to 
his  right  of  action  that  judgment  upon  the  demand  had  been 
rendered  against  the  corporation,  and  execution  thereon  had  been 
returned^unsaitisfied.  He  proved  such  a  judgment,  obtained  in 
the  Auburn  City  Court,  but  the  corporation  was  located  out  of 
the  city,  and  the  judgment  was  held  to  be  a  nullity  for  want  of 
jurisdiction  in  the  local  court.  The  plaintiff  then  sought  to  ex- 
cuse the  non-performance  of  the  essential  condition  by  showing 
that  it  became  impossible  within  the  period  prescribed.'  He  pro- 
duced the  record  of  an  action  in  the  Supreme  Court  brought  by 
a  creditor  of  the  corporation  to  sequestrate  its  property  and  for 
the  appointment  of  a  receiver.  Judgment  was  rendered  granting 
that  relief  and  forbidding  creditors  from  suing  the  company  or 
interfering  with  its  assets.  This  injunction  made  performance  of 
'  the  condition  precedent  practically  impossible.  Such  fact  excused 
the  omission.  Hardman  v.  Sage,  124  N.  Y.  32.  But  the  de- 
fendant now  attacks  that  judgment  as  also  void  for  want  of  juris- 
.  diction,  and  insists  that  plaintiff  was  at  liberty  to  sue,  and  could 
have  disregarded  the  injunction  as  a  nullity  and  without  being 
ll^ilty  of  contempt  of  court.  Even  if  that  were  true,  I  do  not 
think  he  was  bound  to  take  the  risk.  In  judging  of  his  omission 
to  act,  and  measuring  the  quality  of  his  excuse,  it  does  not  seem 
to  me  that  we  should  require  him  to  go  behind  the  explicit  order 
of  the  court  and  determine  at  his  peril  whether  he  could  safely 
defy  it.  The  fact  of  its  existence  may  reasonably  justify  a  con- 
clusion that  a  practical  impossibility  stood  in  the  way  of  a  suit 
by  plaintiff  against  the  corporation.  But  however  that  may  be, 
I  think  the  judgment  of  sequestration  and  the  injunction  which 
accompanied  it  were  not  shown  to  be  void  by  any  evidence  which 
the  defendant  offered.  The  plaintiff  in  that  case  by  his  complaint 
fairiyngilleged  alT  that  was  needed  to  authorize  the  judgment  of 
the  court.  It  avers  the  recovery  of  a  judgment  against  the  cor- 
poration in  the  Auburn  City  Court,  the  docket  of  that  judgment 
in  the  Cayuga  County  clerk's  office,  the  issue  of  an  execution 
and  the  return  of  the  same  unsatisfied.  Those  allegations  pre- 
sented a  case  over  "which  the  jurisdiction  of  the  court  was  un- 
questionable. They  were  sufficient  to  invoke  and  require  a  ju- 
dicial determination  whether  they  were  true  or  not  and  whether 
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sequestration  should  follow.  It  may  be  that  the  court  erred  in 
regarding  the  City  Court  judgment  as  valid.  That  was  a  ques- 
tion of  law  for  the  court  to  decide,  and  its  error,  if  it  made  one. 
was  a  judicial  error  to  be  corrected  by  an  appeal.  We  held  sub- 
stantidly  that  in  Whittlesey  v.  Frantz,  74  N.  Y.  457.  That  was 
a  case  like  the  one  before  us  in  every  respect  except  as  to  the 
defect  which  made  the  creditor's  judgment  void  and  null. 

The  difficulty  there  was  that  by  reason  of  a  misnomer  the  cor- 
poration had  not  been  sued  at  all,  and  there  was  no  judgment 
against  it.  Our  first  answer  to  the  objection  went  upon  the  con- 
cession that  the  error  might  make  the  judgment  invalid,  but  we 
held  that  the  judgment  of  sequestration  could  not  be  collaterally 
attacked  for  error  in  the  proofs  on  which  it  rested.  So  in  this 
case  the  evidence  may  have  been  insufficient  and  the  court  in 
error,  either  because  no  defect  was  alleged  or  pointed  out,  or 
because  the  court  thought  that  the  presence  of  the  president  of 
the  corporation  in  Auburn,  where  a  part  of  the  corporate  property 
was  situated,  answered  the  requirement  of  the  statute  as  to  the 
defendants,  that  "  they  are  within  the  city  of  Auburn."  Laws  of 
1887,  c.  633,  sec.  2.  However  erroneous  the  decision  might 
have  been,  the  court  had  jurisdiction  of  the  subject-matter  pre- 
sented for  its  consideration,  and  its  mistake,  if  made,  was  only 
available  on  an  appeal  or  some  direct  review  of  the  decision.  We 
think  the  case  cited  is  decisive  of  this  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


JACOB  HIRSHFELD,  suing  on  his  own  behalf  and  on 

BEHALF  OF  ALL  OTHER  CREDITORS  OF  THE   MADISON   SQUARE 

BANK,  Respondent,  v.  LAWRENCE  J.   FITZGER- 
ALD et  aL,  Appellants,  Impleaded  with  JOHN 
BOPP  et  aL,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  November  22,  1898. 

[Reported  in  157  New  York  Reports  166.] 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department,  entered  April  4, 
1898,  reversing  a  judgment  entered  upon  a  decision  of  the  court 
dismissing  the  plaintiff's  complaint  upon  the  merits  on  trial  at 
Special  Term,  and  ordering  a  new  trial. 

The  nature  of  the  action  and  the  bets,  so  far  as  material,  are 
stated  in  the  opinion. 
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WUliam  B,  Putney,  Henry  B,  Twombly  and  John  Jeroloman  for 
Ronald  T.  McDonald  et  aL,  appellants. 

Franklin  Pierce  and  Charles  A.  Boston  for  Lawrence  J.  Fitz- 
gerald et  aL,  appellants. 

Joseph  Fettretch  for  Frederick  A.  Kursheedt  et  aL,  appellants. 

John  A.  Straley  for  Daniel  Brubacher  et  aL,  appellants. 

Albert  Stickney  for  certain  non-appealing  defendants. 

Samuel  Untermyer  and  Louis  Marshall  for  respondents. 

Haight,  J.  This  action  was  brought  by  the  plaintiff,  as  a 
creditor  of  the  Madison  Square  Bank,  in  behalf  of  himself  and 
all  other  creditors  of  the  bank  similarly  situated,  who  may  choose 
to  come  in  and  share  the  benefits  and  expenses  of  the  action, 
against  the  defendants  as  stockholders  of  the  bank,  to  enforce 
an  alleged  liability  under  sec.  52  of  the  Banking  Law  of  1892. 

The  Madison  Square  Bank  was  organized  in  1882  as  a  bank- 
ing association,  and  carried  on  its  business  in  the  city  of  New 
York  until  about  the  8th  day  of  August,  1893,  when  it  suspended 
payment,  and  an  action  was  brought  by  the  Attorney-General  for 
its  dissolution,  which  resulted  in  a  final  judgment  entered  on 
the  24th  day  of  November,  1893,  whereby  the  banking  associa- 
tion was  dissolved,  and  the  defendants  Miles  M.  O'Brien  and 
James  G.  Cannon  were  appointed  permanent  receivers.  It  ap- 
pears that  this  action  was  brought  by  the  plaintiff  at  the  solicita- 
tion of  the  receivers,  who  agreed  with  him  to  pay  all  the  ex-; 
penses  of  the  action,  including  counsel  fees.  The  complaint  al- 
leges that  prior  to  the  commencement  of  the  action  the  plaintiff 
requested  the  receivers  to  institute  an  action  against  the  other 
defendants  for  the  enforcement  of  their  liability  as  stockholders 
utider  the  act,  and  that  the  receivers,  alleging  that  no  cause  of 
action  existed  in  their  favor  against  the  stockholders,  refused  to 
bring  an  action,  and  that  they  were  consequently  made  defend- 
ants herein,  but  no  personal  judgment  was  demanded  against 
them. 

Before  the  trial  of  this  action,  certain  of  the  defendants,  stock- 
holders of  the  bank,  entered  into  negotiations  with  the  plaintiff 
for  the  purchase  of  his  claim,  which  resulted  in  his  assigning  the 
same  to  one  Robert  Clirehugh,  who  thereupon  stipulated,  as  the 
owner  of  the  claim,  witli  the  attorneys  for  the  defendants,  who 
were  stockholders,  that  the  action  may  be  discontinued  without 
costs,  and  that  an  order  may  be  entered  to  that  effect,  and  also 
stipulating  for  a  substitution  of  attorneys  in  the  place  of  the  at- 
torney who  had  brought  the  action  in  behalf  of  Hirshfeld.  The 
court  having  refused  to  allow  a  substitution  of  attorneys  or  a 
discontinuance  of  the  action,  Clirehugh  executed  releases  to  the 
defendants,  who  had  joined  in  and  contributed  to  the  purchase 
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of  the  plaintiff's  claim.  Thereupon,  upon  leave  of  the  court,  sup- 
plemental answers  were  served  by  a  number  of  the  defendants 
setting  up  the  sale  and  assignment  by  Hirshfeld  to  Clirehugh 
and  the  releases  made  by  him.  Upon  the  trial,  which  followed, 
these  facts  appearing,  together  with  the  fact  that  no  other  credi- 
tor had  come  in  and  been  made  a  party  to  the  action,  the  court 
held  and  decided  that  the  plaintiff  Hirshfeld  was  not  a  creditor 
of  the  bank  and  was  not  entitled  to  recover  a  judgment  for  any 
sum  of  money  against  the  stockholders  as  such  creditor;  that 
the  action  was  not  prosecuted  by  the  real  party  in  interest  for 
any  claim  due  from  the  bank,  and  that  there  was  no  party  before 
the  court  entitled  to  recover  any  judgment  in  the  action  as  and 
for  a  debt  due  from  the  bank.  Judgment  was  ordered  dismissing 
the  complaint  upon  the  merits.  From  the  judgment  entered 
I  upon  this  decision  the  plaintiff  and  the  receivers  appealed  to  the 
I  Appellate  Division,  which  court  reversed  the  judgment  and  or- 
l  dered  a  new  trial. 

The  first  question  which  we  are  called  upon  to  determine  is  as 
to  whether  we  have  jurisdiction  to  review  the  order  of  the  Ap- 
pellate Division.  In  the  body  of  the  order  reversing  the  judg- 
ment entered  upon  the  decision  of  the  Special  Term  the  Appellate 
Division  certifies  that  the  reversal  was  upon  the  law  and  upon 
the  facts.  If  it  is  true  that  the  reversal  was  upon  the  facts  as 
well  as  the  law,  then  this  court  has  no  jurisdiction  to  review  the 
order,  for,  under  the  Constitution  and  the  Code,  our  power  is 
now  limited  to  the  review  of  questions  of  law,  except  where  the 
judgment  is  of  death.  Upon  the  claim  being  made  that  there 
was  no  controverted  question  of  fact  in  the  case  upon  which  a 
reversal  upon  the  facts  could  be  based,  we  allowed  the  argument 
of  the  case  to  stand  over  in  order  that  the  attention  of  the  Ap- 
pellate Division  might  be  called  to  the  matter  and  that  court 
have  an  opportunity  to  amend  the  order  if  it  so  desired.  That 
court,  as  we  now  understand,  has  refused  to  change  its  order, 
and  we  are,  therefore,  required  to  look  into  the  case,  for  the 
purpose  of  determining  whether  there  are  controverted  facts  or 
inferences  to  be  drawn  from  conceded  facts  upon  which  a  re- 
versal upon  the  facts  could  be  based.  We  have  discovered  none, 
and  none  which  were  material  were  called  to  our  attention  by 
counsel  upon  the  argument. 

In  Otten  v.  Manhattan  R.  Co.,  150  N.  Y.  395,  401,  Vann,  J., 
in  delivering  the  opinion  of  this  court,  says :  "  An  appellate  court 
cannot  invest  itself  with  jurisdiction  to  reverse  a  lawiful  judgment 
free  from  legal  error  by  the  mere  assertion  that  it  reverses  upon 
the  facts  when  the  record  shows  that  there  are  no  questions  of 
fact  upon  which  to  base  a  reversal.    It  cannot  create  a  question 
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of  fact  by  declaring  that  there  is  one,  nor,  by  lassuming  to  reverse 
on  the  facts,  reverse  a  determination  that  does  not  involve  a  ques- 
tion of  fact.  .  .  .  Unless  there  was  a  material  question  of 
fact  the  reversal  was  an  unlawful  exercise  of  judicial  power,  and 
constituted  an  error  that  may  be  corrected  by  this  court."  This 
opinion  was  concurred  in  by  all  the  judges  of  the  court,  with 
one  exception,  and  we  regard  it  as  controlling  on  the  question 
under  consideration.  We  have  no  power  to  review  the  facts,  but 
we  have  the  power  to  determine  whether  a  question  of  fact  is 
involved  in  the  case,  and  if  there  is  none  we  have  jurisdiction  to 
review  the  law. 

The  Appellate  Division  appears  to  have  been  of  the  opinion  that 
an  action  could  be  properly  maintained  in  the  name  of  Hirshfeld. 
the  plaintiff,  after  he  had  sold  and  transferred  his  claim  to  Clire- 
hugh,  and  after  Clirehugh  had  executed  releases  to  a  number  of  1 
the  defendants  and  sought  to  discontinue  the  action.  Section  756 
of  the  Code  of  Civil  Procedure  provides  that  "  In  case  of  a  trans- 
fer of  interest,  or  devolution  of  liability,  the  action  may  be  con- 
tinued, by  or  against  the  original  party;  unless  the  court  directs 
the  person,  to  whom  the  interest  is  transferred,  or  upon  whom 
the  liability  is  devolved,  to  be  substituted  in  the  action,  or  joined 
with  the  original  party,  as  the  case  requires."  Under  this  pro- 
vision of  the  Code,  it  has  been  repeatedly  held  that  the  action 
may  be  maintained  in  the  name  of  the  original  plaintiff,  notwith- 
standing that  he  has,  subsequent  to  the  bringing  of  the  action, 
assigned  his  claim  to  another  party.  It  has  also  been  held  that 
the  bringing  in  of  the  party  to  whom  the  cause  of  action  has  been 
assigned  is  discretionary  with  the  court,  but,  in  continuing  the 
action  in  the  name  of  the  original  assignor,  he  is  deemed  to 
act  for  and  on  behalf  of  his  assignee,  and  to  represent  his  interest 
in  the  litigation.  In  no  case  to  which  our  attention  has  been 
called  has  the  plaintiff  been  allowed  to  continue  the  action  after 
he  has  assigned  his  cause  of  action  in  opposition  to  the  wishes 
and  interests  of  his  assignee.  If  his  assignee  sees  fit  to  settle  or 
demand  that  the  action  be  discontinued,  the  provisions  of  this 
section  furnish  no  authoritv  for  the  further  continuation  of  the 
action  or  shield  for  the  plaintiff,  who,  under  such  circumstances, 
should  continue  to  prosecute  it.  The  case  of  McGean  v,  M.  E. 
R.  Co.,  133  N.  Y.  9,  is  not  in  conflict  with  these  views.  In  that 
case  an  action  had  been  brought  to  restrain  the  operation  and 
maintenance  of  the  defendant's  elevated  railroad  on  the  street 
in  front  of  plaintiff's  premises  and  to  recover  damages.  After  is- 
sue was  joined,  the  plaintiff  conveyed  his  premises  to  another 
party,  but  expressly  reserved  all  damages  caused,  or  to  be  caused, 
by  the  present,  past  or  future  maintenance  and  operation  of  the 
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railroad,  together  with  the  fee  and  easements  in  the  street.  In 
that  case  it  was  held  that  the  plaintiff  had  the  right  to  continue 
the  action  to  recover  his  fee  and  rental  damages.  Had  he  not  re- 
tained the  fee  and  rental  damages,  but  had  included  them  in  the 
conveyance  and  the  purchaser  had  then  settled  with  the  railroad 
company,  a  very  different  question  would  have  been  presented. 
It  is  now  contended  that  the  action  brought  by  the  plaintiff 
was  representative  and  on  behalf  of  all  the  creditors  of  the  bank, 
and  that  in  bringing  the  action  he  became  a  quasi  trustee  for 
1 N  the  other  creditors,  and  that  he  could  not  settle  or  discontinue  the 
action.  This  question  is  of  great  importance,  and  should  receive 
careful  thought  and  study;  for,  if  the  appellants  are  correct  in 
their  contention,  stockholders  in  an  action  of  this  character  have 
only  to  buy  out  or  settle  with  the  plaintiff  to  defeat  a  recovery 
against  them.  The  courts,  however,  are  not  responsible  for  the 
statute.  Our  duty  is  to  construe  and  not  to  make  it  We  think  it 
must  be  conceded  that  the  remedy  contemplated  by  the  statute 
was  a  representative  action  prosecuted  by  a  creditor  on  behalf 
of  himself  and  all  other  creditors  similarly  situated,  who  should 
come  into  the  action  and  share  its  expenses.  By  the  provisions 
of  the  statute  the  stockholders  of  every  banking  corporation  shall 
be  individually  responsible  equally  and  ratably  and  not  one  for 
another,  for  all  contracts,  debts  and  engagements  of  such  cor- 
poration, to  the  extent  of  the  amount  of  their  stock  therein  at 
the  par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares.  Laws  1892,  c.  689,  sec.  52.  It  was  evidently  not 
intended  by  the  provisions  of  this  stajtute  that  one  creditor  should 
be  preferred  and  paid  to  the  detriment  of  other  creditors,  but 
that  the  stockholders  should  be  responsible  equally  and  ratably 
'^  for  all  of  the  debts  of  the  corporation  to  the  extent  of  their  capital 
stock  at  par  value.  In  other  words,  they  were  to  contribute 
equally  and  ratably  for  the  payment  of  the  whole  indebtedness. 
.  The  object  of  this  statute  was  undoubtedly  to  furnish  additional 
'  security  to  creditors,  and  is  for  the  benefit  of  them  all,  and  should 
'  be  enforced  by  or  on  behalf  of  all. 

In  the  case  of  Terry  v.  Little,  loi  U.  S.  216,  Waite,  Ch.  J.,  in 
considering  a  somewhat  similar  statute,  says:  "A  suit  at  law 
by  one  creditor  to  recover  for  himself  alone,  is  entirely  incon- 
sistent with  any  idea  of  distribution.  As  the  liability  of  the  stock- 
holder is  not  to  any  individual  creditor,  but  for  contribution 
to  a  fund,  out  of  which  all  creditors  are  to  be  paid  alike,  the 
appropriate  remedy  is  by  suit  to  enforce  the  contribution,  and 
not  by  one  creditor  alone  to  appropriate  to  his  own  use  that 
which  belongs  to  others  equally  with  himself." 

In  Marshall  v.  Sherman,  148  N.  Y.  21,  22,  O'Brien,  J.,  in  de- 
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livering  the  opinion  of  the  court,  says :  "  It  is  quite  well  estab- 
lished that  in  a  case  like  this  an  action  at  law  by  a  single  creditor 
against  a  single  stockholder  for  the  recovery  of  a  specific  sum 
of  money  cannot  be  maintained  in  our  courts  under  our  statutes 
declaring  the  liability  of  stockholders.  In  such  cases  the  liability 
must  be  enforced  in  equity  in  a  suit  brought  by  or  in  behalf  of  all 
the  creditors  against  all  the  stockholders,  wherein  the  amount 
of  the  liability  and  all  the  equities  can  be  ascertained  and  ad- 
justed. .  .  .  The  liability  of  the  stockholders  is  a  fund  to 
which  all  the  creditors  are  entitled  to  resort  after  the  corporate 
property  has  been  applied  upon  the  debts."  Other  authorities 
to  the  same  effect  might  be  cited,  but  we  do  not  regard  it  neces- 
sary, in  view  of  the  recent  utterance  alluded  to  in  our  own  court. 
Does  the  plaintiff,  in  bringing  a  representative  action,  become 
a  trustee  for  the  other  creditors?  We  think  not;  at  least  to  such 
an  extent  as  to  require  him  to  carry  on  the  litigation  for  their 
interests  in  opposition  to  his  own,  or  after  he  has  settled  his  claim. 
It  is  true  that  the  capital  stock  of  <a  corporation  is  a  trust  fund 
for  the  security  of  the  creditors,  and  the  amount  recoverable  from 
the  stockholders  under  the  statute  in  addition  to  the  capital  stock 
may  be  treated  as  a  like  security,  but,  as  we  have  shown,  the 
creditor  is  not  permitted  to  bring  an  action  in  his  own  behalf 
alone  for  a  contribution  by  the  stockholders,  for  in  that  way  he 
would  obtain  a  preference  for  himself.  He  must  bring  the  action 
/  for  himself  and  on  behalf,  not  of  all  the  creditors,  but  on  behalf 
/  of  those  who  choose  to  come  in  and  share  the  benefits  and  ex- 
'.  penses  of  the  litigation.  His  relation  with  the  other  creditors 
is  one  that  the  law  creates.  He  assumes  to  prosecute  on  their 
behalf  only  in  so  far  as  his  personal  interests  require.  He  makes 
no  agreement  with  them,  and  they  do  not  accept  him  as  a 
trustee  to  represent  them  or  bind  them  by  his  action.  They  have 
the  right  to  come  in  at  any  time,  and  as  soon  as  they  do  they 
may  take  part  in  the  management  of  the  action.  True,  it  was  not 
necessary  for  them  to  come  in  and  be  made  parties  prior  to  the 
entering  of  an  interlocutory  judgment.  When  such  a  judgment 
is  entered  it  is  effectual  for  all  of  the  creditors,  for  the  court  then 
gives  them  an  opportunity  to  come  in,  prove  their  claims  and 
share  in  the  recovery.  If,  however,  they  neglect  to  come  in  and 
be  made  parties  at  such  time  they  will  be  barred  and  not  per- 
mitted to  share  in  the  distribution  of  the  fund.  Hallett  v.  Hallett, 
2  Paige,  19;  Kerr  v,  Blodgett,  48  N.  Y.  66:  Brinckerhoff  v.  Bost- 
wick,  99  N.  Y.  194. 

In  the  latter  case  Earl,  J.,  in  speaking  of  the  necessity  of  cred- 
itors becoming  parties  before  interlocutory  judgment,  says: 
"  There  was  no  purpose  in  their  becoming  nominal  plaintiffs  ex- 
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cept  that  they  might  have  some  control  of  the  action  and  thus 
be  present  to  protect  and  secure  their  rights,  and  to  prevent  a 
discontinuance  of  the  action  by  the  original  plaintiff."  In  the 
same  case,  the  judge  further  remarks :  "  It  could  not  have  been 
commenced  by  one  stockholder  for  himself  alone.  It  is  true, 
that  at  any  time  before  judgment,  the  original  plaintiff,  before  the 
others  were  made  parties,  could  have  discontinued  the  suit  or 
could  have  settled  his  individual  damages  with  the  defendants, 
and  have  executed  a  release  which  would  have  been  effectual  as 
to  him.  But  if  he  had  prosecuted  the  action  to  judgment,  then 
the  judgment  would  have  been  for  the  benefit  of  all  the  stock- 
holders, and  he  would  then  have  ceased  to  have  control  over  it, 
because  the  rights  of  the  other  stockholders  would  at  once  have 
attached  thereto.  The  bringing  of  the  action  by  the  original 
plaintiff  did  not  prevent  the  other  stockholders  from  bringing 
similar  actions.  But  the  moment  a  judgment  should  be  recov- 
ered in  one  action  for  the  benefit  of  all  the  stockholders,  the  pro- 
ceedings in  all  the  others  would  be  stayed." 

In  the  case  of  Innes  v.  Lansing,  7  Paige,  583,  it  was  held  by 
the  chancellor  that  "where  a  creditor  files  a  bill  in  behalf  of  him- 
self and  all  others,  who  shall  come  in  and  prove  their  debts  under 
the  decree  and  contribute  to  the  expenses  of  the  suit,  he  may  dis- 
continue his  suit  at  any  time  before  there  has  been  a  decree 
therein  for  the  benefit  of  himself  and  the  other  creditors.  And 
the  defendant,  at  any  time  before  such  decree,  has  the  right  to 
have  the  bill  dismissed,  upon  paying  what  is  due  to  the  com- 
plainant, with  interest  and  costs."  It  was  also  further  held  that 
**  the  filing  of  a  bill  by  one  creditor,  in  behalf  of  himself  and 
others,  will  not  prevent  another  creditor  from  filing  a  similar 
bill  previous  to  a  decree  in  the  first  suit.  But  as  soon  as  a  de- 
cree is  obtained  in  either  suit,  for  the  benefit  of  all  the  creditors, 
the  proceedings  in  all  other  suits  may  be  stayed."  This  practice  j 
has  been  repeatedly  followed  in  the  courts  of  our  State.  Tre- 
main  v.  Guardian  Mut.  Life  Ins.  Co.,  11  Hun,  286;  Derby  v. 
Yale,  13  Hun,  273,  and  other  cases,  in  which  it  was  distinctly  held 
that  where  an  action  is  brought  by  a  creditor  in  behalf  of  him- 
self and  others  similarly  situated  who  shall  come  in  and  contrib- 
ute to  the  expenses  of  the  action,  no  one  but  the  plaintiff  ac- 
quires a  vested  interest  in  the  action  or  is  bound  thereby  until  a 
judgment  has  been  entered,  and  that  the  plaintiff  may  discontinue 
the  action  at  any  time  before  judgment,  without  the  consent  of 
the  other  creditors.    The  same  practice  obtains  in  England. 

In  the  case  of  Scarth  v.  Qiadwick,  14  Jurist,  300;  S.  C,  19 
Law  Journal,  N.  S.,  327,  the  vice-chancellor  says :  "  As  I  under- 
stand it,  the  plaintiff  has  filed  a  bill  in  such  a  manner  as  that  he 
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is  daminus  litis,  and  there  is  nothing  upon  the  face  of  the  bill, 
as  far  as  I  can  make  out,  which  shows  that  he  might  not,  if  he 
pleases,  dismiss  the  bill  immediately.  The  bill  contains  a  charge 
that  the  shareholders  are  so  numerous  that  it  would  be  impos- 
sible to  make  them  all  parties,  and,  in  fact,  that  the  plaintiff  is 
ignorant  of  their  names  and  addresses.  The  last  reason,  per- 
haps, makes  it  unnecessary  to  consider  the  first;  but,  still,  it  is 
a  suit  over  which  he  has  complete  dominion,  and  it  is  a  suit  in 
which,  as  I  understand,  he  is  not  entitled  to  a  decree  of  course, 
as  in  a  creditor's  suit,  but  it  is  a  bill  which,  if  a  decree  is  made, 
may  turn  out  for  the  benefit  of  others  besides  himself.  Bu: 
upon  the  face  of  the  bill  the  plaintiff  is  the  only  person  with 
whom  the  defendants  can  deal,  and  then  they  make  an  applica- 
tion to  stop  it.  I  do  not  see  why  the  defendants  are  not  at 
liberty  to  make  a  common  application  in  this  as  in  another  suit.'* 
In  the  case  of  Hanford  v.  Storie,  2  Simons  &  Stuart,  196,  the 
vice-chancellor  says :  "  It  is  said  that  Mr.  Storie,  having  insti- 
tuted this  for  the  benefit  of  himself  and  all  others — the  de- 

,benture  holders — was  not  at  liberty  upon  general  principles  to 

j  dismiss  his  bill  from  motives  of  advantage  to  himself.  I  know 
of  no  such  general  principle.  A  plaintiff  who  sues  on  behalf  of 
himself  and  all  other  persons  of  the  same  class  as  he,  acts  upon 
his  own  mere  motion,  and  at  his  own  expense  retains  the  ab- 
solute dominion  of  the  suit  until  the  decree,  and  may  dismiss 
the  bill  at  TiTs~pteasure. "  After  a^ecree  he  cannot,  by  his  con- 
duct, deprive  otberpepsons  of  the  same  class  of  the  benefit  of  the 
decree,  if  they  think  fit  to  prosecute  it.  The  reason  of  the  dis- 
tinction is  that  before  decree  no  other  person  of  the  class  is  bound 
to  rely  upon  the  diligence  of  him  who  has  first  instituted  his  suit, 

\  but  may  file  a  bill  of  his  own,  and  that  after  a  decree  no  second 

\  suit  is  permitted." 

In  Pemberton  v.  Topham,  i  Beavan,  316,  it  was  held  that  in 
a  creditor's  suit  instituted  by  the  plaintiff  on  behalf  of  himself  and 
all  other  creditors,  the  defendant  is  entitled  on  motion  at  any  time 
before  decree  to  have  the  bill  dismissed  on  payment  of  the  de- 
mand of  the  plaintiff  and  his  costs  as  between  party  and  party. 
There  are  numerous  other  cases  of  the  same  import  holding  sub- 
stantially th«  same  doctrine.  They  have  been  collected  in  a  note 
under  section  748  of  Cook  on  Stock  and  Stockholders  and  Corpo- 
ration Law,  who  states  the  rule  as  follows :  "  It  is  a  part  of  equity 
practice,  when  a  person  brings  a  suit  in  behalf  of  himself  and  such 
others  as  may  wish  to  come  in,  who  are  similarly  situated,  that 
the  complaining  stockholder  controls  the  case,  and  may  continue, 
compromise,  abandon  or  discontinue  it  at  his  pleasure." 

The  case  of  Belmont  Nail  Co.  v.  C.  I.  &  S.  Co.,  46  Fed.  Rep. 
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336,  we  do  not  regard  as  in  conflict  with  our  own  or  the  English 
authorities.  In  that  case  one  of  the  creditors  had  filed  a  petition 
to  be  brought  in  and  made  a  party  before  an  attempt  was  made  to 
dismiss  the  action.  He  had  a  right  to  come  in  and  have  an  order 
entered  to  that  effect,  and  the  order,  when  entered,  would  relate 
back  to  the  time  of  the  filing  of  his  petition.  The  court  in  that 
case  merely  held  that  the  action  could  not  be  dismissed  thereafter 
without  his  consent  or  an  opportunity  given  him  for  a  hearing. 

The  case  of  Atlas  Bank  v.  Nahant  Bank,  23  Pickering,  480, 
does  not  appear  to  be  in  point,  but  it  must  be  conceded  that  tlie 
clause  appearing  in  the  opinion  to  the  effect  that  ''  the  plaintiffs, 
having  once  instituted  the  proceeding  as  a  statute  remedy  for 
themselves  and  others,  they  go  on  afterward  for  the  benefit  of  all 
parties  concerned,  and  the  original  complainants  have  no  power 
to  discontinue,'*  is  in  apparent  conflict  with  the  cases  to  which  we 
/have  alluded.    We  think,  however,  that  in  this  State  there  is  no 
escape  from  the  claim  made  by  the  appellants,  that  where  an 
action  is  brought  by  a  plaintiff  on  behalf  of  himself  and  others 
.similarly  situated,  who  come  in  and  share  in  the  expenses,  he  has 
/the  right  to  control  the  action  and  may  continue,  compromise, 
'  abandon  or  discontinue  it  at  pleasure  until  a  creditor  similarly 
situated  has  procured  an  order  to  be  made  a  party  to  the  action, 
or  has  served  a  notice  of  motion  to  be  brought  in,  or  until  inter- 
locutory judgment  is  entered. 

It  is  now  contended  that  the  receivers  are  parties  to  the  action ; 
that  they  represent  the  creditors,  and  that  the  action  may  properly 
be  carried  on  by  them,  and  that  they  had  the  right  to  appeal  from 
the  judgment  rendered  by  the  trial  court.  They  were  made  par- 
ties defendant,  and,  we  think,  properly.  In  order  to  maintain  the 
action,  it  was  necessary  for  the  plaintiff  to  show  that  he  was  a 
creditor  of  the  corjKjration ;  that  the  corporation  was  insolvent, 
and  that  a  contribution  from  the  stockholders  was  necessary  in 
order  to  discharge  the  liabilities  of  the  bank.  It  thus  is  apparent 
that  before  final  judgment  could  be  entered  an  accounting  on  the 
part  of  the  receivers  was  necessary,  in  order  to  ascertain  and  de- 
termine the  amount  to  be  collected  from  the  stockholders.  For 
this  purpose  they  were  properly  made  parties.  We  do  not  under- 
stand, however,  that  the  action  could  have  been  prosecuted  by 
them  as  receivers.  The  statute  to  which  we  have  alluded  is  ex- 
pressly limited  by  the  provisions  of  the  Stock  Corporation  Law. 
Laws  1892,  c.  688.  By  referring  to  sec.  55  of  that  law  we  find 
the  following  Hmitations :  "  No  action  shall  be  brought  against  a 
stockholder  for  any  debt  of  the  corporation  until  judgment  there- 
for has  been  recovered  against  the  corporation,  and  an  execution 
thereon  has  been  returned  unsatisfied  in  whole  or  in  part,  ^nd  the 
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amount  due  on  such  execution  shall  be  the  amount  recoverable, 
with  costs  against  the  stockholder.  No  stockholder  shall  be  per- 
sonally liable  for  any  debt  of  the  corporation  not  payable  within 
two  years  from  the  time  it  is  contracted,  nor  unless  an  action  for 
its  collection  shall  be  brought  against  the  corporation  within  two 
years  after  the  debt  becomes  due,"  etc.  It  will  thus  be  seen  that 
the  action  must  be  brought  by  a  creditor  who  has  first  recovered 
a  judgment  and  has  had  an  execution  thereon  returned  unsatis- 
fied. The  remedy  is  purely  statutory,  and  no  right  of  action  was, 
by  this  statute,  given  to  the  receivers.  It  is  true  that  by  an 
amendment  of  the  statute  in  1897  receivers  may  now  maintain  the 
action,  but  at  the  time  this  action  was  brought  no  such  right 
;  existed.  The  action  can  only  be  maintained  by  a  creditor,  and 
';  that  for  the  amount  of  his  claim  duly  established  according  to 
I  law.  In  this  case  we  have  held  that  the  bringing  of  an  action 
'  by  the  Attorney-General  to  dissolve  the  association,  and  the  pro- 
curing of  an  injunction  restraining  creditors  from  bringing  ac- 
^  tions,  rendered  compliance  with  this  part  of  the  statute  impossible 
and,  therefore,  excusable.  Hirshfeld  v.  Bopp,  145  N.  Y.  84. 
But  all  of  the  other  provisions  of  the  statute  apply  and  must  be 
complied  with.  Under  these  provisions  the  action  must  be  main- 
tained by  a  creditor  in  behalf  of  himself  and  those  similarly  situ- 
ated, and  in  the  final  judgment  entered  the  amount  owing  by  the 
corporation,  over  and  above  the  assets  in  the  hands  of  the  re- 
ceivers, must  be  ascertained  and  determined,  to  the  end  that  each 
creditor  who  has  come  in  and  proved  his  claim  may  have  a 
judgment  for  the  balance,  his  due.  None  of  the  money  passes  into 
.  the  hands  of  the  receivers,  and  their  only  part  in  the  litigation 
is  to  account  for  the  assets  of  the  corporation  that  have  come  into 
their  hands  as  receivers.  We,  therefore,  fail  to  see  how  they  have  \ 
any  standing  in  court  to  prosecute  the  action,  or  to  appeal  from  ' 
any  judgment  that  may  be  entered  in  the  action,  unless  it  may  be 
from  such  parts  of  the  judgment  as  affect  their  interests  upon 
their  accounting.  If  we  are  correct  in  this  view,  their  agreement 
with  Hirshfeld  to  prosecute  the  action  was  unauthorized  and  was 
no  part  of  their  duty  as  receivers,  and  can  have  no  force  upon 
the  questions  pending  before  us. 

In  the  case  of  Famsworth  v.  Wood,  91  N.  Y.  308,  Rapallo, 
J.,  in  speaking  of  the  rights  of  creditors  to  maintain  actions 
against  the  stockholders  of  a  corporation  under  the  statute,  says : 
"  The  rights  of  certain  creditors  to  prosecute  their  claims  against 
certain  of  the  stockholders  never  were  the  property  of  the  corpo- 
ration, nor  rights  of  action  vested  in  it,  nor  is  there  any  provision 
of  the  statute  which  transfers  these  rights  of  action  from  the 
creditors  to  the  receiver." 
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As  we  have  seen,  the  plaintiff  sold  and  assigned  his  claim  be- 

.  fore  any  of  the  creditors  had  come  in  or  had  served  a  notice  of 

i  motion  to  be  brought  in  as  parties.    At  the  time  of  the  trial  he 

was  not  a  creditor.    The  person  to  whom  he  had  sold  his  claim 

had  stipulated  a  discontinuance  of  the  action,  and  had  executed 

a  release  to  many  oT  the  defendants.    The  plaintiff's  assignee, 

thei-efore,  could  not  and  did  not  wish  to  continue  the  action,  and 

the  defending  stockholders,  having  settled  with  him,  had  the 

right  to  have  the  action  discontinued.    We  must  confess  that  we 

regret  the  result  reached,  but,  under  the  numerous  authorities  in 

.  this  State  and  England,  to  which  we  have  alluded,  we  think  we  are 

compelled  to  conclude  that  the  complaint  was  properly  dismissed 

by  the  trial  court. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the 
judgment  entered  upon  the  decision  of  the  trial  court  affirmed, 
with  costs  in  all  courts. 

All  concur,  except  Gray  and  Vann,  JJ.,  dissenting. 

Order  reversed,  etc. 


I 


TERRY   V.    LITTLE. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1879. 

[Reported  in  loi  United  States  Reports  216.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

By  sec.  4  of  the  charter  of  the  Merchants'  Bank  of  South  Caro- 
lina, at  Cheraw,  it  was  provided  that,  in  case  of  the  failure  of  the 
bank,  "  each  stockholder,  copartnership,  or  body  politic  having 
a  share  or  shares  in  the  said  bank  at  the  time  of  such  failure,  or 
who  shall  have  been  interested  therein  at  any  time  within  twelve 
months  previous  to  such  failure,  shall  be  liable  and  held  bound 
individually  for  any  sum  not  exceeding  twice  the  amount  of  his, 
her,  or  their  share  or  shares."/  It  is  alleged  in  the  declaration  that 
the  bank  failed  March  i,  1865.  The  general  assets  have  since  been 
collected  and  applied  to  the  payment  of  debts,  under  the  provisions 
of  an  act  of  the  legislature  of  South  Carolina,  passed  March  13, 
1869,  placing  the  bank  in  liquidation.  Debts  to  the  amount  of 
several  hundred  thousand  dollars  are  still  unpaid.  The  capital 
stock  was  $400,000,  divided  into  shares  of  $100  each.  Of  these 
shares  the  defendant,  Benjamin  F.  Little,  owned  at  the  time  of  the 
failure  one  hundred  and  ten,  and  John  P.  Little  one  hundred  and 
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fifty-eight.  On  the  21st  of  August,  1875,  Terry,  the  plaintiff, 
commenced  an  action  at  law  in  the  court  below  against  the  de- 
fendants jointly  to  recover  from  them,  on  account  of  their  individ-j 
ual  liability  as  stockholders,  $5440,  the  amount  due  him  from  thei 
bank  on  its  bills  which  he  held.  The  defendants  demurred  to  the 
declaration,  and  among  others  assigned  for  cause,  in  substance — 

1.  That  the  individual  liability  of  the  stockholders  as  created  and 
defined  by  this  charter  could  not  be  enforced  in  an  action  at  law 
by  one  creditor  for  his  sole  use  to  the  exclusion  of  others ;  and 

2.  That  even  if  it  could,  the  defendants  cannot  be  joined  in  one 
such  action,  because  their  liability  is  not  joint,  but  several.    TheJ 
Circuit  Court  sustained  the  demurrer  and  gave  judgment  for  the 
defendants.    This  writ  of  error  has  been  brought  to  reverse  that 
judgment. 

Harvey  Terry  for  the  plaintiff  in  error. 

Joseph  J.  Davis  contra, 

Waite,  Ch.  J.  The  individual  liability  of  stockholders  in  a 
corporation  is  always  a  creature  of  statute.  It  does  not  exist  at 
common  law.  The  first  thing  to  be  determined  in  all  such  cases 
is,  therefore,  what  liability  has  been  created.  There  will  always 
be  difficulty  in  attempting  to  reconcile  cases  of  this  class  in  which 
the  general  question  of  remedy  has  arisen,  unless  special  attention 
is  given  to  the  precise  language  of  the  statute  under  consideration. 
The  remedy  must  always  be  such  as  is  appropriate  to  the  liability 
to  be  enforced.  The  statute  which  creates  the  liability  may  declare 
the  purposes  of  its  creation  and  provide  directly  or  indirectly  a 
remedy  for  its  enforcement.  If  the  object  is  to  provide  a  fund 
out  of  which  all  creditors  are  to  be  paid  share  and  share  alike,  it 
needs  no  argument  to  show  that  one  creditor  should  not  be  per- 
mitted to  appropriate  to  himself,  without  regard  to  the  rights  of 
others,  that  which  is  to  make  up  the  fund. 

The  language  of  the  charter  is  peculiar.  The  stockholders  are 
not  made  directly  liable  to  the  creditors.  They  are  not  in  terms 
obliged  to  pay  the  debts,  but  are  "  liable  and  held  bound  .  .  . 
for  any  sum  not  exceeding  twice  the  amount  of  .  .  .  their 
.  .  .  shares."  This,  as  we  think,  means  that  on  the  failure  of 
the  bank  each  stockholder  shall  pay  such  sum,  not  exceeding  twice 
the  amount  of  his  shares,  as  shall  be  his  just  proportion  of  any 
fund  that  maybe  required  to  discharge  the  outstanding  obligations. 
The  provision  is,  in  legal  effect,  for  a  proportionate  liability  by  all 
stockholders.  Undoubtedly,  the  object  was  to  furnish  additional 
security  to  creditors,  and  to  have  the  payments  when  made 
applied  to  the  liquidation  of  debts.  So,  too,  it  is  clear  that  the  , 
obligation  is  one  that  may  be  enforced  by  the  creditors ;  but  as  it  1 
is  to  or  for  all  creditors,  it  must  be  enforced  by  or  for  all.    The } 
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form  of  the  action,  therefore,  should  be  one  adapted  to  the  pro- 
tection of  all.  A  suit  at  law  by  one  creditor  to  recover  for  himself 
alone  is  entirely  inconsistent  with  anv^dea  of  distribution.  As 
the  liability  of  the*  "stockholder  is  not  toany  mdividual  creditor, 
but  for  contribution  to  a  fund,  out  of  which  all  creditors  are  to  be 
paid  alike,  the  appropriate  remedy  is  by  suit  to  enforce  the  con- 
tribution, and  not  by  one  creditor  alone  to  appropriate  to  his  own 
use  that  which  belongs  to  others  equally  with  himself.  We  think 
this  case  comes  clearly  within  the  rule  laid  down  in  Pollard  v. 
Bailey,  20  Wall.  520,  to  which  we  adhere. 

The  second  ground  of  demurrer  is  equally  fatal.  The  liability 
of  the  stockholders  is  several  and  not  joint.  Each  stockholder  is 
bound  for  his  own  share  and  no  more.  No  judgment  can  be 
rendered  against  him  for  what  another  should  pay.  It  follows 
that  in  an  action  at  law  each  stockholder  must  be  separately  sued. 
In  equity  it  is  different,  for  there  the  decree  can  be  moulded  to 
suit  the  exigencies  of  the  case,  and  each  stockholder  can  be  held 
liable  and  proceeded  against  for  what  he  is  bound  to  pay,  and  no 
more.  Undoubtedly,  under  the  provisions  of  some  charters,  suits 
at  law  may  be  maintained  by  one  creditor  against  one  or  more  of 
the  stockholders.  The  form  and  extent  of  a  statutory  liability 
of  this  kind  depend  upon  the  particular  phraseology  of  the  statute 
which  creates  the  liability.  All  we  decide  is  that  under  this  charter 
the  suit  to  enforce  the  liability  should  be  in  the  nature  of  a  suit  in 
equity,  by  or  for  all  creditors,  and  that  it  cannot  be  at  law  by  one 
creditor  for  himself  alone  against  two  stockholders  who  are  not 
jointly  liable  on  account  of  the  shares  standing  in  their  respective 
names. 

Judgment  affirmed. 


>^  '-'     /^ 


FOURTH    NATIONAL    BANK    OF    NEW    YORK    v, 

FRANCKLYN. 

In  the  Supreme  Court  of  the  United  States,  March  21, 

1887. 

[Reported  in  120  United  States  Reports  747.] 

This  was  an  action  at  law,  brought  December  10,  1879,  by  a 
national  bank  against  the  executor  of  Edwin  Hoyt,  a  stockholder 
in  the  Atlantic  De  Laine  Co.,  to  recover  the  amount  of  a  debt  for 
upward  of  $100,000,  due  from  that  corporation  to  the  plaintiff  on 
promissory  notes  made  and  payable  in  December,  1873,  and  Janu- 
ary, 1874. 

The  parties  duly  waived  a  jury,  and  submitted  the  case  to  a 
referee  under  a  rule  of  court ;  and  also  agreed  in  writing  upon 
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"  a  statement  of  certain  of  the  facts  in  this  action,"  which  defined 
the  amount  of  the  debt  due  from  the  corporation  to  the  plaintiff, 
and  the  material  parts  of  the  rest  of  which  were  as  follows  : 

The  Atlantic  De  Laine  Co.  was  a  manufacturing  corporation,  J^. 
established  in  the  State  of  Rhode  Island,  under  a  charter  granted 
in  1851  by  the  General  Assembly  of  that  State,  which  fixed  an^ 
limited  its  capital  stock  at  $300,000,  and  by  sec.  8  of  which  '*  the  ' 
liability  of  the  members  and  officers  of  this  corporation  for  the 
debts  of  the  company  shall  be  fixed  and  limited  by,  and  the  cor- 
poration, its  members  and  officers,  shall  in  all  respects  be  subject 
to,  the  provisions  of  an  act "  mentioned  below.  Rhode  Island 
Laws  of  May  session,  1851,  pp.  33-36. 

"  4.  In  and  by  an  act  entitled  *  An  Act  in  relation  to  manu- 
facturing corporations,'  passed  at  the  June  session  of  1874  by  the 
aforesaid  General  Assembly  of  the  State  of  Rhode  Island,  it  was  ,    . 
provided,  among  other  things,  as  follows :     '  The  members  of  ,  i.^^  ^ 
every  manufacturing  company  that  shall  be  hereafter  incorporated*    /  ^'   C  c  t^ 
shaJL  he.  jointly  and  severally  liable  for  all  debts  and  contracts   ^ '. 
made  and  entered  into  by  such  company  until  the  whole  amount  £c-^^    'l  ' 
of  the  capital  stock,  fixed  and  limited  by  the  charter  of  said  com-   ^  ^  »  ^^  '^  ^ 
pany,  or  by  vote  of  the  company  in  pursuance  of  the  charter,' 
shallhayeieea^Eaid  in,  and  a  certificate  thereof  shall  have  been  ,    '  \.i 
made,  and  recorded  m  a  book  kept  for  that  purpose  in  the  office  ^  '"^ 
of  the  city  or  town  clerk  of  the  city  or  town  wherein  the  manu-^ 
factory  is  established,  and  no  longer,  except  as  hereinafter  pro^_/ 
vided.' 

"  It  was  also  therein  provided  that  *  When  the  stockholders  in 
a  manufacturing  company  shall  be  liable,  by  the  provisions  of 
this  act,  to  pay  the  debts  of  such  company,  or  any  part  thereof, 
their  persons  and  property  may  be  taken  therefor,  on  any  writ 
of  attachment  or  execution  issued  against  the  company  for  such 
debt,  in  the  same  manner  as  on  writs  and  executions  against 
them  for  their  individual  debts.  The  person  to  whom  said  of- 
ficers or  stockholders  may  render  themselves  liable  as  aforesaid 
may,  instead  of  the  proceedings  afore-mentioned,  have  his  remedy 
against  said  officers  or  stockholders  by  a  bill  in  equity  in  the 
Supreme  Court.'    Rhode  Island  Laws  of  June  session,  1847,  PP- 

30,  35. 

"  The   foregoing  provisions   were   substantially  continued  in 

force  by  c.   128  of  the  revision  of  the  statutes  of  the  State  of 

Rhode  Island  of  1851,  and  by  c.   142  of  the  revision  of  said 

statutes  of  1872,  and  continued  to  be,  and  at  all  times  mentioned 

and  set  forth  herein  were,  and  still  are,  in  full  force  and  effect 

as  statutes  of  the  State  of  Rhode  Island." 

The  whole  amount  of  the  capital  stock  of  the  Atlantic  De 


<^^ 
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'^      Laine  Co.  was  never  paid  in,  nor  a  certificate  filed,  as  required 
^  by  these  provisions.    Hoyt  was  a  resident  of  New  York^  and  a 

stockholder  in  that  company,  from  its  incorporation  until  his 
death  in  May,  1874.  He  left  a  will,  under  which  letter's  testa- 
mentary were  issued  to  the  defendant  in  New  York;  but -it  was 
never  proved  in  Rhode  Island,  nor  were  letters  testamentary  or  of 
administration  upon  his  estate  ever  issued  there. 
I  "  10.  No  writ  of  attachment  or  execution  has  ever  been  issued 
against  the  Atlantic  De  Laine  Co.  for  or  on  account  of  the  claim 
of  the  plaintiff  upon  the  aforesaid  promissory  notes ;  and  no  suit 
in  equity  has  ever  been  begun  in  the  Supreme  Court  of  Rhode 
Island  against  any  of  the  officers  or  stockholders  of  the  Atlantic 
De  Laine  Co.,  founded  upon  the  plaintiff's  claim  herein. 

"  Upon  the  30th  day  of  March,  1874,  the  said  Atlantic  Dc 
Laine  Co.  was  duly  adjudicated  a  bankrupt  by  the  United  States 
District  Court  for  the  District  of  Rhode  Island." 

The  referee  found  the  facts  as  agreed  by  the  parties;  and, 
against  the  objection  and  exception  of  the  plaintiff,  admitted  in 
evidence  the  reports  of  the  cases,  adjudged  in  the  Supreme  Court 
of  Rhode  Island,  of  New  England  Bank  v.  Stockholders  of  New- 
port Factory,  6  R.  I.  154,  and  Moies  v,  Sprague,  9  R.  I.  541,  as 
proof  of  the  law  of  Rhode  Island,  and  found  the  following  as  an 
additional  fact: 

"  12.  Prior  to  the  making  of  the  aforesaid  not.es,  it  had  been 
judicially  determined  by  the  Supreme  Court  of  the  State  of  Rhode 
Island,  that  court  being  the  highest  judicial  tribunal  of  the  said 
State,  that  the  remedies  provided  in  favor  of  creditors  of  corpo- 
rations therein  referred  to  against  their  stockholders  by  said  act 
of  June  session  of  1847  were  exclusive  of,  and  did  not  include, 
the  remedy  of  an  action  in  favor  of  such  creditor  against  such 
stockholder." 

"  Upon  the  foregoing  facts,"  the  referee  reported  as  a  conclu- 
sion of  law,  that  the  defendant  was  entitled  to  judgment.  The 
court  confirmed  his  report,  specially  found  the  facts  as  stated  by 
him,  and  gave  judgment  for  the  defendant.  The  plaintiff  sued 
out  this  writ  of  error. 

Benjamin  H,  Bristow  {William  S.  Opdyke  was  with  him  on 
the  brief)  for  plaintiff. 

William  Allen  Butler  for  defendant  in  error. 

Gray,  J.  This  was  an  action  at  law,  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  by  a  creditor  of  a  Rhode  Island  manufacturing  corpora- 
tion, against  the  executor  of  a  stockholder  in  that  corporation,  to 
enforce  the  liability  which  the  statutes  of  Rhode  Island  impose 
upon  stockholders  in  such  corporations  for  the  corporate  debts. 
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In  the  court  below,  statutes  and  decisions  of  Rhode  Island  were 
agreed  or  proved  and  found  as  facts,  in  seeming  forgetfulness 
of  the  settled  rule  that  the  Circuit  Court  of  the  United  States, 
as  well  as  this  court  on  appeal  or  error  from  that  court,  takes 
judicial  notice  of  the  laws  of  every  State  of  the  Union.  Hanley  v. 
Donoghue,  116  U.  S.  i,  6,  and  cases  there  collected.  No  refer- 
ence was  made  to  the  statute  of  1877,  c.  600,  to  which  the  plaintiff 
has  now  referred,  and  which  repeals  and  modifies  in  some  re- 
spects the  statutes  agreed  and  found  in  the  record  to  be  still  in 
force ;  and  it  is  contended  for  the  defendant  that  this  court  should 
not  review  a  judgment  on  a  ground  which  was  not  presented  to 
the  court  below.  That  is  doubtless  the  general  rule.  Klein  v. 
Russell,  19  Wall.  433 ;  Badger  v,  Ranlett,  106  U.  S.  255.  But  it 
would  be  unreasonable  to  apply  it  when  the  effect  would  be  to 
make  the  rights  of  the  parties  depend  upon  a  statute  which,  as  we 
know,  and  are  judicially  bound  to  know,  is  not  the  statute  that 
governs  the  case.  And  under  either  statute  the  result  is  the  same, 
as  will  appear  by  a  sketch  of  the  history  of  the  legislation  and  of 
its  judicial  construction,  and  a  consideration  of  the  principles 
upon  which  that  construction  rests. 

The  statutes  of  Rhode  Island,  upon  which  the  case  was  argued 
and  decided  in  the  Circuit  Court,  were  sees,  i  and  14  of  the 
Manufacturing  Corporation  Act  of  1847,  re-enacted  in  the  Re- 
vised Statutes  of  1851,  c.  128,  §§  i,  19,  20,  and  in  the  General 
Statutes  of  1873,  c.  142,  §§  i,  20,  21. 

By  the  first  section  of  each  of  those  statutes,  the  members  of 
every  manufacturing  company  afterward  incorporated  "  shall  be 
jointly  and  severally  liable  for  all  debts  and  contracts  made  and 
entered  into~By  such  company,"  until  the  whole  amount  of  the 
stock  shall  have  been  paid  in,  and  a  certificate  thereof  made  and 
recorded  in  a  certain  public  office;  and  by  the  other  sections, 
when  the  stockholders  shall  be  so  liable  to  pay  the  debts  of  the 
company,  or  any  part  thereof,  "  their  persons  and  property  may 
be  taken  therefor,  on  any  writ  of  attachment  or  execution  issued  i 
against  the  company  for  such  debt,  in  the  same  manner  as  on  writs 
and  executions  against  them  for  their  individual  debts ; "  or,  the 
creditor  may,  instead  of  such  proceedings,  have  his  remedy! 
against  the  stockholders  by  bill  in  equity. 

These  provisions  were  substantially  copied  from  the  Revised 
Statutes  of  Massachusetts  of  1836,  c.  38,  §§  16,  30,  31,  as  clearly 
appears  on  a  comparison  of  the  statute  books  of  the  two  States, 
and  as  has  been  expressly  recognized  by  the  Supreme  Court  of 
Rhode  Island.    Moies  v.  Sprague,  9  R.  I.  541,  544. 

The  provisions  of  the  Revised  Statutes  of  Massachusetts,  as 
well  as  the  similar  provisions  of  the  earlier  statutes  therein  em- 
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c  ^  '^  /^  bodied  and  re-enacted,  were  always  construed  by  the  Supreme 
^^-^^^^xj^  Judicial  Court  of  Massachusetts  to  allow  the  stockholders  to  be 
L*-^  charged  for  the  debts  of  the  corporation  by  no  other  form  of 

proceeding  than  that  given  by  the  statutes  themselves. 

This  was  clearly  laid  down,  before  the  enactment  of  the  stat- 
ute in  Rhode  Island,  in  judgments  delivered  by  Shaw,  Ch.  J.,  as 
follows :  "  The  individual  liability  of  stockholders,  created  by 
the  statute  of  1808,  was  of  a  particular  and  limited  character,  and 
could  only  be  enforced  in  the  manner  pointed  out  by  the  statute." 
Ripley  v.  Sampson  (1830),  10  Pick.  370,  372.  "The  construc- 
tion uniformly  put  upon  Stat.  1808,  c.  65,  §  6,  has  been,  that  it 
was  a  new  remedy,  given  by  statute,  and  as  the  mode  of  pursu- 
ing it  was  specially  pointed  out,  that  mode  must  be  pursued ;  that 
it  did  not  create  a  legal  liability,  to  be  enforced  by  an  action." 
Kelton  V,  Phillips  (1841),  3  Met.  61,  62.  "This  liability  of  an 
individual  to  satisfy  an  execution  on  a  judgment  to  which  he 
was  not  a  party,  and  to  which  he  had  no  opportunity  to  answer,  is 
created  and  regulated  by  statute,  and  is  not  to  be  extended,  by 
construction,  beyond  the  plain  enactments  of  the  statute,  as  found 
by  express  provision  or  necessary  implication.*'  Stone  v.  Wiggin 
(1842),  5  Met.  316,  317.  See  also  Gray  v.  Coffin  (1852),  9  Cush. 
192,  199. 

That  court  accordingly  held  in  Ripley  z;.  Sampson,  above  cited, 
as  well  as  in  the  earlier  case  of  Child  v.  Coffin  (1820),  17  Mass. 
64,  and  in  the  later  case  of  Dane  v.  Dane  Manufacturing  Co. 
(i860),  14  Gray,  488,  that  an  execution  against  a  corporation 
could  not  be  levied  on  the  estate  of  a  stockholder  who  died  be- 
fore the  commencement  of  the  action ;  in  Kelton  v,  Phillips,  above 
cited,  as  well  as  in  Bangs  v,  Lincoln  (1858),  10  Gray,  600,  that 
the  statute  liability  of  a  stockholder  was  not  a  debt  provable 
against  his  estate  in  insolvency ;  in  Stone  v,  Wiggin,  above  cited, 
that  the  estate  of  a  stockholder,  though  attached  on  mesne  process 
in  an  action  against  the  corporation,  could  not  be  taken  in  execu- 
tion on  the  judgment  in  that  action,  without  first  making  a  de- 
mand upon  the  officers  of  the  corporation  for  payment  or  satis- 
faction of  the  execution;  and  in  Knowlton  v,  Ackley  (1851),  8 
Cush.  93,  in  accordance  with  the  opinion  of  Shaw,  Ch.  J.,  in  Kel- 
ton V,  Phillips,  above  cited,  that  a  creditor  of  a  corporation  could 
not  maintain  an  action  at  law  against  a  stockholder. 

In  1869,  before  the  debt  was  contracted  on  which  this  action 

was  brought,  the  Supreme  Court  of  Rhode  Island,  in  accordance 

with  Knowlton  v.   Ackley  and  the  other  Massachusetts  cases, 

above  referred  to,  applied  to  the  statute  of  Rhode  Island  the  rule 

'  that  "  when  a  statute  creates  a  right  or  liability  and  prescribes 

.   a  remedy,  the  remedy  prescribed  is  the  only  remedy;"  and, 
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while  leaving  open  the  question  whether  the  statute  liability  of  a 
deceased  stockholder  survived  in  any  manner  at  law  against  his 
estate,  adjudged  that  at  all  events  his  estate  could  not  be  charged, 
either  at  law  or  in  equity,  except  in  the  mode  of  proceeding  pre- 
scribed by  the  statute,  and  therefore  such  a  liability  could  not  be 
proved  before  commissioners  on  the  insolvent  estate  of  a  deceased 
stockholder.  Moies  v.  Sprague,  9  R.  I.  541.  So  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Rhode  Island,  Shep- 
ley  and  Lowell,  JJ.,  held  that  the  liability  of  a  stockholder  under 
that  statute,  unless  liquidated  and  ascertained  by  a  decree  in 
equity,  was  not  a  debt  that  could  be  proved  against  his  estate 
under  the  Bankrupt  Act  of  the  United  States ;  and  Judge  Lowell's 
decision  was  affirmed  by  this  court,  without  any  contest  upon  that 
point.  James  v,  Atlantic  De  Laine  Co.,  1 1  Bankr.  Reg.  390 ;  Gar- 
rett ^^  Sayles,  i  Fed.  Rep.  371,  377,  and  no  U.  S.  288. 

The  statute  of  Rhode  Island  of  March  27,  1877,  c.  600,  is  as 
follows : 

"  An  act  defining  and  limiting  the  mode  of  enforcing  the  lia- 
bility of  stockholders  for  the  debts  of  corporations. 

"  Sec.  I.  No  person  shall  hereafter  be  imprisoned,  or  be  con- 
tinued in  prison,  nor  shall  the  property  of  any  such  person  be 
attached,  upon  an  execution  issued  upon  a  judgment  obtained 
against  a  corporation  of  which  such  person  is  or  was  a  stock- 
holder. 

"  Sec.  2.  All  proceedings  to  enforce  the  liability  of  a  stock- 
holder for  the  debts  of  a  corporation  shall  be  either  by  suit  in 
equity,  conducted  according  to  the  practice  and  course  of  equity, 
or  by  an  action  of  debt  upon  the  judgment  obtained  against  such 
corporation ;  and  in  any  such  suit  or  action  such  stockholder  may 
contest  the  validity  of  the  claim  upon  which  the  judgment  against 
such  corporation  was  obtained,  upon  any  ground  upon  which 
such  corporation  could  have  contested  the  same  in  the  action  in 
which  such  judgment  was  recovered. 

"  Sec.  3.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

'*  Sec.  4.  This  act  shall  take  effect  from  and  after  the  date  of  the 
passage  thereof." 

This  statute  permits  the  alternative  remedy  by  suit  in  equity 
— whether  before  or  only  after  recovering  judgment  against  the 
corporation  we  need  not  now  inquire — ^and  modifies  the  previous 
statutes  in  no  other  respect  than  by  abolishing  the  right  to  take 
the  person  of  a  stockholder  for  the  debt  of  the  corporation ;  by 
substituting,  for  the  taking  of  his  property  on  attachment  and 
execution  against  the  corporation,  a  new  form  of  remedy,  by  ac- 
tion of  debt  against  him  upon  a  judgment  obtained  against  the 
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corporation;  and  by  authorizing  him,  when  so  sued,  either  in 
equity  or  at  law,  to  make  any  defense  that  the  corporation  might 
have  made.    As  it  does  not  undertake  to  annul  the  liability  of  the 
stockholders  for  the  debts  of  the  corporation,  but  only  modifies  the 
form  of  remedy  and  the  rules  of  evidence,  it  is  not  doubted  that 
it  is  a  constitutional  exercise  of  the  power  of  the  legislature,  even 
as  applied  to  debts  contracted  by  the  corporation  before  its  en- 
actment.   Hawthorne  v,  Calef ,  2  Wall.  10 ;  Penniman's  Case,  103 
U.  S.  714,  affirming  11  R.  I.  333;  Ogden  v.  Saunders,  12  Wheat. 
^^  213,  262,  349;  Webb  V,  Den,  17  How.  576;  Curtis  v.  Whitney,  13 
.-*  '  .^    Wall.  68 ;  Tennessee  v,  Sneed,  96  U.  S.  69. 
'    ^*/  ^  \v   Under  either  statute  of  Rhode  Island,  the  debt  must  be  estab- 
*     .<  '/  I  lished  by  a  judgment  recovered  against  the  corporation,  before 
'\    '     ;  the  creditor  can  proceed  against  the  stockholder.    The  execution 
under  the  earlier  laws,  and  the  action  against  the  stockholder 
under  the  existing  statute,  must  be  founded  on  that  judgment. 
/In  short,  it  is  only  a  judgment  creditor  of  the  corporation  who 
lean  collect  a  corporate  debt  from  its  stockholders,  at  least  at 
ilaw.    What  state  of  facts  would  be  necessary  to  support  a  bill  in 
lequity  by  a  creditor  of  the  corporation  against  one  or  all  of  its 
/stockholders  is  a  question  not  before  us.    See  Cambridge  Water 
Works  V,  Somerville  Dyeing  &  Bleaching  Co.,  4  Allen,  239 ;  New 
England  Bank  v.  Stockholders  of  Newport  Factory,  6  R.  I.  154; 
S.  C.  75  Am.  Dec.  688;  Smith  v.  Railroad  Co.,  99  U.  S.  398; 
Case  V,  Beauregard,  loi  U.  S.  688. 

The  question  of  the  manner  in  which  the  liability  of  stock- 
holders, under  the  statutes  of  the  State  which  creates  the  corpora- 
tion, may  be  enforced  in  the  courts  of  the  United  States  is  not  a 
new  one  in  this  court. 

In  the  leading  case  of  Pollard  v.  Bailey,  20  Wall.  520,  under 
a  statute  of  the  State  of  Alabama  incorporating  a  bank,  and  pro- 
viding in  one  section  that  the  stockholders  should  "be  bound 
respectively  for  all  the  debts  of  the  bank  in  proportion  to  their 
stock  holden  therein,"  and  in  other  sections  that  they  might  be 
charged  by  bill  in  equity,  it  was  held  that  the  remedy  prescribed 
in  these  sections  was  the  only  one,  and  a  creditor  of  the  bank 
could  not  maintain  an  action  at  law  against  the  stockholders  in 
the  Circuit  Court  of  the  United  States ;  and  the  Chief  Justice,  in 
delivering  judgment,  affirmed  the  following  principles,  which 
have  been  constantly  adhered  to  in  subsequent  cases:  "The  in- 
dividual liability  of  stockholders  in  a  corporation  for  the  pay- 
ment of  its  debts  is  always  a  creature  of  statute.  At  common  law 
it  does  not  exist.  The  statute  which  creates  it  may  also  declare 
the  purposes  of  its  creation,  and  provide  for  the  manner  of  its 
enforcement."  "  The  liability  and  the  remedy  were  created  by  the 
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same  statute.  This  being  so,  the  remedy  provided  is  exclusive  of 
all  others.  A  general  liability  created  by  statute,  without  a  rem- 
edy, may  be  enforced  by  an  appropriate  common  law  action.  But 
where  the  provision  for  the  liability  is  coupled  with  a  provision 
for  a  special  remedy,  that  remedy,  and  that  alone,  must  be  em- 
ployed."   20  Wall.  526,  527. 

Pursuant  to  these  principles,  this  court  has  repeatedly  held,! 
not  only  that  suits,  either  at  law  or  in  equity,  in  the  Circuit 
Court,  by  creditors  of  a  corporation,  to  enforce  the  liability  of 
stockholders  under  a  State  statute,  are  governed  by  the  Statute 
of  Limitations  of  the  State  (Terry  v.  Tubman,  92  U.  S.  156;  1 
Carrol  v.  Green,  92  U.  S.  509;  Terry  v,  Anderson,  95  U.  S.  ^ 
628),  but  also  that  the  question  whether  the  remedy  in  the  Fed- 
eral courts  should  be  by  action  at  law  or  by  suit  in  equity  de- 
pends upon  the  nature  of  the  remedy  given  by  the  statutes  of  the 
State.    Mills  v.  Scott,  99  U.  S.  25 ;  Terry  v.  Little,  loi  U.  S.  216 ; 
Patterson  v,  Lynde,  106  U.  S.  519;  Flash  v.  Conn,  109  U.  S. 
371.    See  alsd  Blair  v.  Gray,  104  U.  S.  769;  Chase  v,  Curtis,  113 
U.  S.  452,  460. 

The  case  of  Flash  v.  Conn,  109  U.  S.  371,  upon  which  the 
learned  counsel  for  the  plaintiff  greatly  relied,  is  in  principle  quite 
in  line  with  the  other  cases,  and  was  decided  in  favor  of  the  plain- 
tiff because  of  essential  differences  between  it  and  the  case  at 
bar. 

In  Flash  v.  Conn,  the  statute  of  New  York,  there  in  question, 
did  not  direct  that  the  stockholder  should  be  charged  by  execu- 
tion or  action  upon  a  judgment  against  the  corporation,  and 
thus  in  effect  limit  the  right  of  proceeding  against  a  stockholder 
to  judgment  creditors  of  the  corporation;  but  it  allowed  any 
creditor,  after  bringing  a  suit  against  the  corporation  and  having 
an  execution  returned  unsatisfied,  to  bring  an  independent  action 
against  the  stockholder  upon  his  original  liability ;  and  the  Court 
of  Appeals  of  New  York  had  decided,  in  Shellington  v,  Rowland, 
53  N.  Y.  371,  that  the  fact  that  a  corporation  had  been  adjudged 
bankrupt  was  a  sufficient  excuse  for  not  proceeding  against  it, 
before  suing  a  stockholder,  under  that  statute.  In  short,  this 
court  upheld  a  suit  in  the  Circuit  Court  of  the  United  States  in 
Florida,  upon  exactly  the  same  conditions  on  which  it  appeared 
that  it  would  have  been  sustained  in  the  courts  of  New  York. 

In  the  case  at  bar,  on  the  other  hand,  neither  of  the  statutes  of 
Rhode  Island  gives  any  action  at  law  against  the  stockholder 
upon  his  original  liability,  or  any  right  whatever  of  proceeding 
against  him  at  law,  except  by  execution  or  action  upon  a  judg-\ 
ment  recovered  against  the  corporation.  Before  the  passage  oP 
the  Rhode  Island  statute  of  1877,  it  had  been  determined  by  a 
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decision  of  the  Court  of  Appeals  of  New  York,  nearly  contem- 
poraneous with  that  in  Shellington  v,  Rowland,  above  cited,  and 
affirmed  by  this  court,  as  well  as  by  a  decision  of  the  Supreme 
Judicial  Court  of  Massachusetts,  that  proceedings  in  bankruptcy 
against  a  corporation  do  not  dissolve  it,  or  discharge  it  from  its 
debts,  or  prevent  any  creditor  from  suing  it  for  so  much  of  his 
debt  as  remains  unpaid,  and  recovering  a  judgment  against  it 
for  the  purpose  of  charging  its  stockholders.  Ansonia  Brass  & 
Copper  Co.  v.  New  Lamp  Chimney  Co.,  53  N.  Y.  123,  and  91 
U.  S.  656;  Chamberlin  v.  Huguenot  Manufacturing  Co.,  118 
Mass.  532.  And  there  is  no  decision,  in  Rhode  Island  or  else- 
where, so  far  as  we  are  informed,  that  under  such  a  statute  a 
creditor  of  a  corporation  can  sue  a  stockholder,  without  first 
establishing,  by  judgment  against  the  corporation,  its  liability  for 
the  debt  with  which  it  is  sought  to  charge  him. 

In  Burgess  v.  Seligman,  107  U.  S.  20,  the  question  was 
whether  the  defendant  was  such  a  holder  of  stock  in  a  corpo- 
ration as  to  be  liable  for  its  debts,  and  no  question  of  the  form  of 
the  remedy  was  presented  or  considered.  In  Garrett  v.  Sayles, 
I  Fed.  Rep.  371,  and  no  U.  S.  288,  the  remedy  against  stock- 
holders was  sought  by  bill  in  equity,  under  the  Rhode  Island 
statute,  after  obtaining  judgment  against  the  corporation. 

In  all  the  diversity  of  opinion  in  the  courts  of  the  different 
States,  upon  the  question  how  far  a  liability,  imposed  upon 
stockholders  in  a  corporation  by  the  law  of  the  State  which 
creates  it,  can  be  pursued  in  a  court  held  beyond  the  limits  of  that 
State,  no  case  has  been  found  in  which  such  a  liability  has  been 
enforced  by  any  court,  without  a  compliance  with  the  conditions 
applicable  to  it  under  the  legislative  acts  and  judicial  decisions  of 
the  State  which  creates  the  corporation  and  imposes  the  liability. 
To  hold  that  it  could  be  enforced  without  such  compliance  would 
be  to  subject  stockholders  residing  out  of  the  State  to  a  greater 
burden  than  domestic  stockholders. 

The  provision  of  the  Rhode  Island  statutes,  which  made  the 
stockholders  of  the  Atlantic  De  Laine  Co.  liable  for  its  debts,  was 
coupled  with  provisions  prescribing  the  form  of  remedy,  which 
still  remain  in  force,  except  so  far  as  they  have  been  modified  by 
the  later  statute  of  the  same  State.  By  the  decisions  of  this  court, 
as  well  as  by  those  of  the  courts,  both  State  and  Federal,  held 
within  the  State  and  District  of  Rhode  Island,  and  of  the  highest 
court  of  Massachusetts,  where  these  provisions  had  their  origin 
and  their  first  judicial  construction,  this  liability  can  be  enforced 
only  in  the  mode  prescribed  by  the  statutes  of  Rhode  Island.  The 
present  suit,  therefore,  not  being  a  HlTin  eqiyty,  or  an  action  upon 
a  judgment  against  the  corporation,  which  are  the  only  forms  of 
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remedy  authorized  by  these  statutes,  but  being  an  independent 
action  at  law  upon  the  original  liability  of  the  stockholder,  can- 
not be  maintained,  and  the  Circuit  Court  rightly  so  held. 

Judgment  affirmed. 

Blatchford,  J.y  did  not  sit  in  this  case,  or  take  any  part  in  its 
decision.  ^ ' 


EDWARD  MARSHALL,  Respondent,  v.  GEORGE  R. 

SHERMAN,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  December  19,  1895. 

[Reported  in  148  New  York  Reports  9.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department,  entered  upon  an  order 
made  February  12,  1895,  which  affirmed  an  interlocutory  judg- 
ment in  favor  of  plaintiff  entered  upon  an  order  overruling  a  de- 
murrer to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Chester  B,  McLaughlin  for  appellant. 

Frank  N.  Hagar  for  respondent. 

O'Brien,  J.  This  action  was  brought  by  a  creditor  of  the  Mil- 
tonvale  State  Bank,  a  corporation  organized  under  the  laws  of 
Kansas  for  banking  purposes,  against  the  defendant,  a  stock- 
holder, residing  in  this  State. 

The  questions  in  the  case  arise  upon  the  defendant's  demurrer 
as  to  the  sufficiency  of  the  complaint  and  the  necessary  parties  to 
the  action.  The  complaint  avers  that  the  bank  was  incorporated 
under  the  laws  of  Kansas  on  or  about  the  8th  of  July,  1886 ;  that  it 
continued  to  transact  a  banking  business  in  that  State  until  the 
1 2th  of  July,  1 891,  when  proceedings  were  instituted  against  it 
in  the  EHstrict  Court  of  the  county  of  that  State  where  it  was 
located,  which  resulted  in  the  appointment  of  a  receiver  to  wind 
up  its  affairs,  and  that  it  has  not  since  that  date  transacted  any 
business,  and  before  the  commencement  of  this  action  was  dis- 
solved, leaving  debts  unpaid ;  that  since  the  7th  day  of  October, 
1889,  the^defendant  has^  been  the  owner  of  thirty  shares  of  the 
capital  stock  of  the  bank,  the  par  value  of  which  is  stated  to  be 
$3000;  that  at  the  time  of  the  appointment  of  the  receiver  the 
bank  was  indebted  to  the  plaintiff,  as  a  depositor,  in  the  sum  of 
$191.84.  It  is  then  stated  that  the  plaintiff  is  the  owner,  by  assign- 
ment or  transfer,  of  the  claims  of  fifteen  other  depositors  to  whom 
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the  bank  was  indebted  at  the  time  of  the  appointment  of  the  re- 
ceiver, in  various  small  sums,  upon  which,  together  with  the 
claim  held  by  the  plaintiff  in  his  own  right,  judgment  was  recov- 
ered in  the  courts  of  Kansas  for  the  sum  of  $1804  damages  and 
f  l>.^  ^  $19-15  costs  on  the  5th  of  September,  1891 ;  that  the  plaintiflF 
caused  execution  to  be  issued  upon  this  judgment  against  the 
property^of . IhcL  bank,  which  was  returned  unsatisfied;  that  the 
corporation  is  insolvenFand  Ihat  $880.41  have  since  been  paid  to 
the  plaintiff  on  this  judgment  by  the  receiver.  Judgment  against 
the  defendant  as  a  stockholder  is  demanded  for  the  balance  un- 
paid, with  interest  from  the  date  of  the  rendition  of  the  judgment. 
/  .  The  complaint  sets  forth  certain  provisions  of  the  Constitution  of 

^  the  State  of  Kansas  and  the  statutes  of  that  State  which,  it  is 

J  V-  ;  claimed,  impose  a  legal  liability  upon  the  defendant  in  the  courts 

;  of  this  State  for  the  payment  of  the  money  still  due  upon  the  judg- 
i  ment.  The  provision  of  the  Constitution  of  that  State  which  is 
the  foundation  of  the  alleged  liability  reads  as  follows :  "  Dues 
from  corporations  shall  be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal  t6~the  stock  owned  by 
isuch  stockholders,  and  such  other  means  as  shall  be  provided  by 
law ;  but  such  individual  liability  shall  not  apply  to  railroad  cor- 
porations nor  corporations  for  religious  and  charitable  purposes." 
The  statutes  for  the  enforcement  of  this  liability  enacted  by  that 
State,  and  set  forth  in  the  complaint,  are  embraced  in  two  sections 
of  the  laws  with  respect  to  the  liability  of  stockholders  in  cor- 
porations. They  are  as  follows :  Sec.  44.  "If  any  corporation 
created  under  this  or  any  general  statute  of  this  State,  except  rail- 
way or  charitable  or  religious  corporations,  be  dissolved,  leaving 
debts  unpaid,  suit  may  be  brought  against  any  person  or  persons 
who  were  stockholders  at  the  time  of  such  dissolution,  without 
joiaing^-tbe  corporation  in  such  suit ;  and  if  judgment  be  rendered 
and  execution  satisfied,  the  defeiidant  or  defendants  may  sue  aU 
who  were  stockholders  at  the  time  of  the  dissolution  for  the  re- 
\covery  of  the  portion  of  such  debt  for  which  they  were  liable,  and 
^he  execution  upon  the  judgment  shall  direct  the  collection  to  be 
made  from  property  of  each  stockholder  respectively ;  and  if  any 
npmber  of  stockholders  (defendants  in  the  case)  shall  not  have 
property  enough  to  satisfy  his  or  their  portion  of  the  execution, 
then  the  amount  of  the  deficiency  shall  be  divided  equally  among 
all  the  remaining  stockholders,  and  collections  made  accordingly, 
deducting  from  the  amount  a  sum  in  proportion  to  the  amount  of 
stock  owned  by  the  plaintiff  at  the  time  the  company  was  dis- 
solved." 

The  other  enactment  is  sec.  32,  and  is  set  forth  in  the  complaint 
as  follows :  "  Execution  against  Stockholders'  Action.  That  if  any 
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execution  shall  have  been  issued  against  the  property  or  effects 
of  a  corporation,  except  a  railway,  or  a  religious  or  charitable 
corporation,  and  there  cannot  be  found  any  property  whereon  to 
levy  such  execution,  then  execution  may  be  issued  against  any  of 
the  stockholders  to  an  extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any  amount  unpaid 
thereon;  but  no  execution  shall  issue  against  any  stockholder, 
except  upon  an  order  brought  or  instituted,  made  upon  motion  in 
open  court,  after  reasonable  notice  in  writing  to  the  person  or 
persons  sought  to  be  charged,  and  upon  such  motion  such  court 
may  order  execution  to  issue  accordingly,  or  the  plaintiff  in  the 
execution  may  proceed  by  action  to  charge  the  stockholders  with 
the  amount  of  his  judgment." 

The  defendant  demurred  to  the  complaint  upon  the  grounds, 
among  others,  that  it  appears  upon  its  face  that  there  is  a  defect 
of  parties  defendant,  in  that  all  the  stockholders.af .the  bank  were 
not  made  defendants,  and,  secohdr  that  the  complaint  does  not 
state  facts  sufficient^o  constitute  a  cause  of  action. 

The  complaint  contains  no  allegation  as  to  the  meaning  or 
effect  of  these  statutes,  or  of  the  provision  of  the  Constitution 
quoted  under  the  adjudications  of  the  courts  of  Kansas,  nor  any 
allegation  that  any  judgment  has  been  obtained  against  the  de- 
fendant in  the  courts  of  that  State  upon  his  liability  as  a  stock- 
holder under  these  provisions  of  the  local  law.  We  are,  therefore, 
obliged  to  construe  them  ourselves,  with  the  aid  of  such  rules  and 
upon  such  principles  as  the  courts  of  this  State  apply  in  the  con- 
struction of  such  enactments  here. 

A  right  of  action  against  the  stockholders  of  a  corporation  does 
not  exist  at  common  law,  and  ordinarily  exists  only  by  virtue  of 
some  statutory  enactment.  In  this  case  the  right  of  action  is 
founded  upon  the  Constitution  and  statutes  of  another  State.  We 
think  it  quite  clear  that  the  provision  of  the  Constitution  referred 
to  is  not  self-executing,  and  of  itself  creates  no  liability  whatever. 
The  language  used  plainly  contemplates  that  legislation  was  nec- 
essary in  order  to  make  it  effectual.  It  was  intended  simply  to 
confer  authority  upon  the  legislature  of  that  State  to  legislate 
upon  the  subject,  and  perhaps  it  imposed  upon  that  body  the  duty 
of  securing  the  debts  of  corporations  by  imposing  upon  the  stock- 
holders an  individual  liability,  and  by  such  other  means  as  in  its 
discretion  it  should  deem  proper,  always  limiting  such  power  and 
discretion  by  the  provision  that  each  stockholder  should  be  made 
liable  to  an  amount  equal  to  the  stock  held  by  him.  The  legisla- 
ture did  enact  such  statutes,  and  it  is  these  enactments  and  not 
the  Constitution  itself  which  is  sought  to  be  enforced  in  this 
action.    Groves  v.  Slaughter,  15  Peters,  449 ;  Morley  v,  Thayer, 
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3  Fed.  Rep.  737 ;  May  v.  Black,  yy  Wis.  loi ;  Fusz  v.  Spaunhorst, 
67  Mo.  256;  French  v,  Teschemaker,  24  Cal.  518.  The  question 
is.  thus  presented  whether  a  right  of  action  unknown  to  the  com- 
mon law  and  existing  only  by  force  of  the  statutes  of  another 
State,  can  be  enforced  in  the  courts  of  this  State,  or  outside  of  the 
local  jurisdiction  where  the  corporation  is  domiciled.  The  de- 
fendant's relation  to  the  corporation  is  governed  by  the  laws  of 
the  State  of  its  creation,  and  the  general  rule  is  that  the  statutory 
liability  of  stockholders  in  foreign  corporations  cannot  be  enforced 
except  at  the  domicile  of  the  corporation,  when  the  law  of  the 
domicile  provides  the  remedy.  In  Erickson  v.  Nesmith,  4  Allen, 
233,  the  court  said :  "  There  seems  to  be  no  practicable  mode  of 
dealing  with  such  corporations  and  its  members,  when  seeking  to 
charge  the  latter  upon  the  statute  liability,  but  to  proceed  in  the 
manner  prescribed  by  the  statute  creating  such  liability,  and  in  the 
local  jurisdiction  where  the  corporation  was  established  and  car- 
ries on  its  business,  and  by  whose  local  statutes  alone  the  respon- 
sibility exists."  We  think  that  when  the  statutes  set  forth  in  the 
complaint  are  carefully  read,  it  is  apparent  from  their  language 
that  they  provide  for  a  special  and  peculiar  remedy  against  the 
stockholders  of  a  corporation  created  under  the  laws  of  that  State. 
From  their  whole  structure  and  scope  it  is  apparent  that  they  were 
intended  to  operate  and  be  enforced-only  within  that  jurisdiction. 
It  is  quite  clear  that  as  to  some  of  their  provisions,  at  least,  it 
would  be  impossible  to  enforce  them  in  this  State,  and  they  should 
be  construed  as  enactments  in  pari  materia,  and  as  a  whole.  If  it 
appears  that  they  cannot  as  a  whole  scheme  be  given  full  effect 
in  this  State,  we  ought  not  to  detach  some  particular  provision 
from  the  general  context  with  a  view  of  ascertaining  whether  that 
is  or  is  not  enforceable  beyond  the  local  jurisdiction.  But  without 
reference  to  the  special  and  peculiar  provisions  of  these  statutes, 
we  think  that  the  general  current  of  authority  is  to  the  effect  that 
such  enactments  are  to  be  enforced  only  within  the  jurisdiction  of 
the  sovereignty  where  they  exist.  Some  of  the  authorities  will 
be  referred  to  hereafter. 

»  The  judgment  of  the  learned  court  below  seems  to  have  pro- 
ceeded principally  upon  the  ground  that  the  liability  of  the  defend- 
ant as  a  stockholder  of  the  insolvent  bank  in  another  State  is 
primary  and  contractual.  It  is  quite  doubtful,  at  least,  whether 
any  such  relation  exists  between  the  stockholders  of  the  corpora- 
tion and  its  creditors  after  the  capital  stock  has  been  paid  in  and 
the  organization  of  the  corporation  completed  so  as  to  give  it  legal 
capacity  to  make  contracts  and  incur  obligations  for  itself.  The 
statutes  of  this  State,  as  construed  by  judicial  decisions,  seem  to 
recognize  that  relation  only  in  cases  of  liability  before  the  capital 
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Stock  is  paid  in.  Up  to  that  time  the  liability  of  stockholders  has 
been  likened  to  that  of  partners  engaged  in  a  joint  enterprise, 
which,  however,  disappears  upon  the  perfection  of  the  corporate 
organization.  We  have  had  occasion  recently  to  examine  that 
question  in  the  case  of  First  Nat.  Bank  of  Auburn  v.  Dillingham, 
147  N.  Y.  603,  and  we  adhere  to  the  views  there  expressed  with 
reference  to  this  question,  as  well  as  other  questions  there  decided 
and  which  seem  to  be  involved  in  this  case.  It  is  true  that  the 
liability  sought  to  be  enforced  in  that  case  differed  in  its  nature 
from  that  involved  in  the  case  at  bar,  since  it  was  not  an  action  to 
enforce  a  stockholder's  liability,  but  that  of  trustees  for  disregard 
,  of  an  express  statute.  The  liability  in  that  case  was  penal  in  its 
\  nature.  Here  it  is  not,  and  yet  it  cannot  be  said  that  it  arises  upon 
I  contract  in  the  general  sense,  as  it  would  not  exist  but  for  the 
I  terms  of  the  statute.  The  voluntary  purchase  of  the  stock  by 
defendant  would  not  of  itself  create  any  liability.  Jessup  v.  Car- 
negie, 80  N.  Y.  441.  The  complaint  does  not  disclose  any  other 
contractual  relations  between  the  plaintiff  and  the  defendant.  The 
debt  which  the  plaintiff  is  seeking  to  enforce  is  not  the  debt  of  the 
defendant,  but  that  of  the  bank.  The  only  liability  that  in  law  is 
imposed  upon  the  defendant  to  pay  this  debt,  or  any  part  of  it,  is  •  ^  f .  /./ 
created  by  the  statutes  of  the  State  where  the  corporation  is  l*-^ 
domiciled.  The  principle  adopted  generally  by  the  more  recent  ^  '•' 
j  cases  in  this  State  is  that  such  a  liability  is  not  strictly  based  upon  ^T* 
\  CQi^tract,  but.i^.  created  by  statute.  It  is  not  primary,  but  second-' 
ary,  and  conditional  upon  the  failure  of  the  corporation  itself 
which  owes  the  debt  to  pay  it.  A  liability  is  imposed  by  statute 
upon  the  defendant  to  pay  the  corporate  debts  to  a  limited  extent, 
under  certain  circumstances  and  upon  certain  conditions.  It  is 
not  a  general  liability,  but  special,  and  conditioned  upon  the  failure 
of  the  corporation  itself  to  pay.  This  peculiar  liability  has  been 
held  by  our  courts  to  place  the  stockholders  of  the  corporation  in 
the  relation  of  sureties  or  guarantors  of  the  corporate  debts,  and  \ 
the  obligation  is  limited,  in  the  first  place,  by  the  defendant's 
holdings  in  the  corporation,  and  in  the  second  place  by  the  de-. 
ficiency  existing  after  the  application  of  all  the  property  of  the 
corporation  to  the  payment  of  its  debts.  It  does  not  appear  from 
the  statements  of  the  complaint  that  the  corporate  property  which 
passed  into  the  hands  of  the  receiver  has  yet  been  marshalled  of 
appropriated  for  the  benefit  of  creditors.  It  does  appear  that  a 
part  of  it  has,  but  as  to  how  much,  if  any,  still  remains  in  the 
hands  of  the  receiver  applicable  to  the  discharge  of  the  obligations 
held  by  creditors  the  complaint  is  silent.  True,  there  is  the  allega- 
tion that  the  corporation  is  insolvent  and  has  not  sufficient  prop- 
erty to  discharge  its  debts.    But  until  all  the  property  of  the  cor- 


•    V 


\ 


1852  MARSHALL  V.  SHERMAN.  [CHAP.  XI. 

■     poration  in  the  hands  of  the  receiver  has  been  appropriated  to  that 
',    purpose  it  cannot  be  known  what  the  deficiency  is  which  the 
\    stockholders  are  required  to  make  up.    If  the  defendant  should 
pay  the  plaintiff's  debt  in  this  action,  for  aught  that  appears  some 
one  may  still  be  entitled  to  a  dividend  from  the  receiver  on  account 
of  it,  and  until  it  has  been  definitely  ascertained  by  some  proceed- 
ing, legal  or  equitable,  either  in  the  courts  of  the  State  where  the 
corporation  was  domiciled  or  here,  what  the  deficiency  is,  it  is 
impossible  to  say  with  any  degree  of  accuracy  how  much  the  de- 
fendant ought  to  pay.    The  relations  of  the  defendant  as  a  stock- 
holder of  the  corporation  are  fixed  and  governed  by  the  laws  of 
the  State  in  which  the  corporation  is  domiciled  and  under  which 
,  it  was  created.    If  those  laws  created  a  liability  against  the  de- 
<-       fendant  upon  certain  conditions  and  under  certain  circumstances, 
*"    they  also  provided  a  special  and  peculiar  remedy ;  and  the  general 
trend  of  authority  is  to  the  effect  that  the  remedy  thus  provided 
must  be  followed,  and  the  proceedings  for  its  enforcement  must 
be  within  the  local  jurisdiction  and  by  the  judicial  department  of 
the  sovereignty  which  enacted  the  law  and  created  the  corpora- 
tion; and  this  would  be  so  whether  the  liability  is  penal  in  its 
nature  or  arises  from  the  implied  obligation  of  defendant  by  the 
purchase  of  stock. 

/    But  if,  under  any  circumstances,  the  action  could  be  maintained 
;    in  this  jurisdiction,  it  must  be  in  such  a  form  and  by  such  modes 
of  procedure  as  like  liabilities  created  under  our  own  statutes  are 
enforced  against  our  own  citizens. 

There  is  no  reason  why  the  plaintiff  should  be  permitted  to 
enforce  his  debt  in  this  jurisdiction  against  a  citizen  of  this  State 
in  a  form  of  action  different  from  that  which  a  creditor  of  a 
domestic  corporation  may  prosecute  against  a  domestic  stock- 
holder.   It  is  quite  well  established  that  in  a  case  like  this  an  action 
at  law  by  a  single  creditor  against  a  single  stockholder  for  the 
recovery  of  a  specific  sum  of  money  cannot  be  maintained  in  our 
courts  under  our  statutes  declaring  the  liability  of  stockholders. 
In  such  cases  the  liability  must  be  enforced  in  equity  in  a  suit 
brought  by  or  in  behalf  of  all  the  creditors  against  all  the  stock- 
holders, wherein  the  amount  of  the  liability  and  all  the  equities 
\  can  be  ascertained  and  adjusted.    The  stockholders  of  this  Kansas 
!  bank  are  not  equitably  liable  for  any  greater  sum  than  may  be 
!  necessary  to  discharge  the  debts  after  the  corporate  property  has 
,  been  applied.    All  of  them  that  are  solvent  should  contribute  in 
'  proportion  to  the  amount  of  their  holdings  of  stock.    We  are  not 
informed  by  the  complaint  how  many  stockholders  there  are,  or 
even  the  amount  of  the  capital  stock.      Nor  are  we  informed 
whether  any  of  the  stockholders  are  insolvent.    It  is  quite  evident, 
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therefore,  that  the  equitable  proportion  of  the  corporate  debts 
which  this  defendant  should  pay  cannot  be  ascertained  or  deter- 
mined in  this  action.  The  liability  of  the  stockholders  is  a  fund  \ 
to  which  all  the  creditors  are  entitled  to  resort  after  the  corporate 
property  has  been  applied  upon  the  debts.  If  this  action  can 
be  maintained,  it  is  quite  apparent  that  one  creditpr  may  collect 
his  debt  in  full  and  another  creditor  may  not  be  paid  anything, 
except  what  he  is  able  to  collect  from  the  corporation.  The  stat- 
utes upon  which  this  action  is  based  provide,  among  other  things-, 
that  when  judgment  is  obtained  against  a  stockholder  and  it  is 
satisfied  by  collection  or  payment  he  may,  in  turn,  maintain  an 
action  against  all  the  other  stockholders,  who  are  such  at  the  time 
of  dissolution,  for  the  recovery  of  the  portion  of  the  debt  for  which 
they  were  liable,  and  if  any  stockholder  thus  sued  shall  not  have 
property  enough  to  satisfy  his  portion  of  the  claim,  the  deficiency 
shall  be  divided  equally  among  the  remaining  stockholders  and 
collected  accordingly.  It  is  quite  apparent  that  the  purpose  of 
the  law  cannot  be  carried  out,  except  by  a  proceeding  in  equity  for 
an  accounting,  to  which  all  the  stockholders  are  made  parties.  If 
the  plaintiff  can  maintain  this  action  and  collect  his  debt  from 
the  defendant,  how  can  the  defendant  proceed  against  his  fellow- 
stockholders  to  reimburse  himself  for  that  part  of  the  debt  which 
they  should  have  paid?  It  would  be  manifestly  unjust  and  unfair  j 
to  compel  him  to  pay  this  claim  and  turn  him  over  to  another^  ^* 
action,  perhaps  in  another  State  or  in  many  States,  in  order  toi.., 
obtain  the  contribution  which  the  law  evidently  contemplates. 
All  these  questions  should  be  settled  in  one  proceeding,  or  in  one 
action,  and  that  at  the  domicile  of  the  corporation.  The  statute 
contemplates  that  each  stockholder  shall  pay  his  just  proportion 
of  any  sum  that  may  be  required  to  discharge  the  outstanding 
obligations  of  the  corporation.  The  form  of  the  action  should 
be  one,  therefore,  adapted  to  the  protection  of  all.  A  suit  at  law 
by  one  creditor  to  recover  for  himself  alone  is  entirely  inconsistent 
with  any  idea  of  contribution.  The  liability  is  not  to  any  individ- 
ual creditor,  but  for  contribution  to  th^  fund  out  of  which  all 
creditors  are  to  be  paid  alike.  Hence,  the  appropriate  remedy  is 
by  suit  in  equity  to  enforce  the  contribution,  and  not  by  one 
creditor  alone  to  appropriate  to  his  own  use  that  which  belongs 
to  others  equally  with  himself.  First  Nat.  Bank  v,  Dillingham, 
supra;  Terry  v.  Little,  loi  U.  S.  216;  Homor  v,  Henning, 
93  U.  S.  228.  It  is  impossible  to  conceal  from  ourselves  that 
such  is  the  scope  and  real  purpose  of  the  action,  and  hence  we\ 
are  asked  to  enforce  a  remedy  under  a  foreign  law  where  it  \ 
is  perfectly  apparent  that  complete  justice  cannot  be  done,  and 
where  it  is  plain  that  an  equitable  result  can  be  accomplished  ' 
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only  by  the  courts  of  the  jurisdiction  where  the  corporation  was 
created. 

The  case  has  thus  far  been  considered  with  reference  to  the 
discovery  of  some  practical  method  of  applying  in  this  jurisdiction 
the  peculiar  local  remedy  for  the  enforcement  of  the  statutory 
liability  created  by  the  law  of  the  domicile.  There  is  still  another 
aspect  of  the  question  which  deserves  attention^  and  it  must  be 
viewed  in  the  light  of  notorious  facts  which,  though  not  appearing 
in  the  record,  are  matters  of  current  history  and  common  knowl- 
edge to  which  we  cannot  shut  our  eyes.  Within  recent  years 
numerous  business  enterprises  have  been  promoted  in  some  of 
the  Western  States,  the  money  for  the  prosecution  of  which  has 
been  to  a  large  extent  borrowed  here,  either  in  the  form  of  direct 
loans  upon  some  kind  of  security,  or  by  inducing  many  of  our 
citizens  to  purchase  stock  in  corporations  organized  for  the  pur- 
pose under  local  laws.  Much  of  these  investments,  amounting 
to  a  vast  sum  in  the  aggregate,  has  been  lost.  This  result  is  in 
some  degree  to  be  attributed  to  financial  depression  and  the  con- 
sequent derangement  of  business,  but  in  a  much  greater  degree 
to  the  g^oss  mismanagement  and  dishonesty  of  the  managers  and 
promoters.  The  funds  thus  procured  have  been  used  largely  in 
furtherance  of  local  and  private  interests  and  in  disregard  of  every 
prudent  safeguard  for  the  protection  of  the  investors,  and  some- 
times in  defiance  of  every  principle  of  common  honesty.  In  some 
cases,  when  the  managers  well  knew  they  were  hopelessly  in- 
volved, they  continued  to  transact  business,  borrowing  recklessly 
and  pledging  the  assets  in  their  possession  or  under  their  control. 
When  the  crash  came  these  assets  were  sold  by  the  pledgees,  and, 
of  course,  sacrificed  in  many  cases,  leaving  large  deficiencies, 
which  honest  and  prudent  management  could  have  converted  into 
a  surplus.  A  careful  investigation  of  some  of  the  disastrous  fail- 
ures of  loan,  investment,  trust,  land,  and  mortgage  companies, 
as  well  as  banks  and  other  corporations,  will  reveal  this  condition 
of  things.  It  will  not  be  difficult  for  speculators  to  purchase  large 
claims  against  these  defunct  corporations  at  a  very  low  price  if 
they  can  be  readily  enforced  here  against  stockholders  who  have 
made  and  lost  investments  in  the  stock. 

These  considerations  are  not,  of  course,  pertinent  in  a  case 
where  a  party  is  seeking  to  enforce  a  clear,  legal  right,  whatever 
may  have  been  the  circumstances  of  its  origin,  but  they  serve  to 
stimulate  a  careful  inquiry  as  to  the  principles  and  reasons  upon 
which  the  courts  of  this  State  are  required  to  aid  in  the  enforce- 
ment of  claims  of  this  character. 

In  the  case  at  bar  the  plaintiff's  right  of  action  has  no  other 
legal  or  moral  basis  than  the  Hat  of  a  legislature  of  another  State. 
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It  is  a  principle  of  universal  application,  recognized  in  all  civilized 
States,  that  the  statutes  of  one  State  have,  ex  propria  vigore,  no 
force  or  effect  in  another.  The  enforcement  in  our  courts  of  some 
positive  law  or  regulation  of  another  State  depends  upon  our  own 
express  or  tacit  consent.  The  consent  is  given  only  by  virtue  of 
the  adoption  of  the  doctrine  of  comity  as  part  of  our  municipal 
law.  That  doctrine  has  many  limitations  and  qualifications,  and 
generally  each  sovereignty  has  the  right  to  determine  for  itself 
its  true  scope  and  extent.  The  courts  of  this  State  are  open  to 
all  suitors  to  enforce  rights  of  action,  transitory  in  their  nature, 
recognized  by  the  common  law,  or  founded  in  natural  justice,  and 
when  no  law  of  the  forum  or  any  principle  of  public  policy  inter- 
feres. There  is,  however,  a  large  class  of  foreign  laws  and  stat- 
utes which,  under  the  doctrine  of  comity,  have  no  force  in  this 
jurisdiction.  It  belongs  exclusively  to  each  sovereignty  to  deter- 
mine for  itself  whether  it  can  enforce  a  foreign  law  without,  at 
the  same  time,  neglecting  the  duty  that  it  owes  to  its  own  citizens 
or  subjects.  It  has  been  held,  and  is  a  principle  universally  recog- 
nized, that  the  revenue  laws  of  one  country  have  no  force  in  an- 
other. The  exemption  laws  and  laws  relating  to  married  women, 
as  well  as  the  local  Statute  of  Frauds  and  statutes  authorizing 
distress  and  sale  for  non-payment  of  rent,  are  not  recognized  in 
another  jurisdiction  under  the  principles  of  comity.  Morgan  v, 
Neville,  74  Pa.  St.  52 ;  Waldron  v,  Ritchings,  3  Daly,  288 ;  Seigel 
V,  Robinson,  56  Pa.  St.  19;  Kelly  v,  Davenport,  i  Browne  (Pa.) 
231 ;  Ross  V,  Wigg,  34  Hun,  192;  Ludlow  v.  Van  Rensselaer,  i 
John.  95 ;  Skinner  v.  Tinker,  34  Barb.  333.  It  is  well  understood 
also  that  the  statutes  of  one  State  giving  a  right  of  action  to  re- 
cover a  penalty  have  no  force  in  another.  Huntington  v,  Attrill, 
146  U.  S.  657.  So,  also,  rights  of  action  arising  under  foreign 
bankrupt,  insolvent,  or  assignment  laws,  are  not  recognized  here 
when  prejudicial  to  the  interests  of  our  own  citizens.  Warner  v. 
]2ST2iy,  96  N.  Y.  248 ;  In  re  Waite,  99  N.  Y.  433 ;  Barth  v.  Backus, 
140  N.  Y.  230;  Douglass  v.  P.  Ins.  Co.,  138  N.  Y.  209.  There  is 
another  class  of  cases  where  the  right  to  enforce  the  foreign  stat- 
ute is  conditioned  upon  the  existence  of  a  law  substantially  similar 
here.  Wooden  v.  W.  N.  Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10.  Statutes 
giving  a  right  of  action  for  negligence  resulting  in  death  belong 
to  that  class.  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y.  465. 
There  are  many  other  classes  of  foreign  statutes  affecting  public 
and  private  interests  which  courts  have  uniformly  held  can  have 
no  extra-territorial  force  or  effect.  From  the  general  trend  of 
judicial  decisions  in  this  country,  and  the  consensus  of  authority 
on  the  question,  it  may  be  safely  asserted  that  rights  of  action, 
such  as  are  set  forth  in  the  complaint  in  this  action,  are  not  en- 
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forceable  in  another  jurisdiction  upon  any  obligations  of  comity. 
It  has  been  held  that  an  action  by  a  New  York  creditor  of  a  cor- 
poration organized  under  the  Manufacturing  Act  of  this  State, 
against  a  New  Jersey  trustee  in  the  courts  of  that  State,  for  neglect 
to  file  the  annual  report  could  not  be  maintained.  The  opinions 
of  the  several  members  of  the  court  in  that  case  contain  a  clear 
and  interesting  discussion  of  the  law  applicable  to  the  question. 
Derrickson  v.  Smith,  2y  N.  J.  Law,  166.  The  courts  of  Massa- 
chusetts have  uniformly  refused  to  entertain  actions  of  this  char- 
acter, upon  the  ground  either  that  to  enforce  the  foreign  law 
would  be  injurious  to  its  own  citizens,  or  that  complete  justice 
could  not  be  administered  in  its  courts  under  its  special  and 
peculiar  provisions.  Erickson  v,  Nesmith,  supra;  New  Haven 
Horse  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass.  349 ;  Post  v.  T., 
C.  &  S.  L.  R.  R.  Co.,  144  Mass.  341 ;  Bank  of  North  America  z\ 
Rindge,  154  Mass.  203.  The  arguments  of  the  court  in  these  cases 
upon  which  the  conclusion  was  based  deserve  the  highest  respect, 
and  it  is  worthy  of  notice  that  in  the  case  last  cited  the  statute 
sought  to  be  enforced  was  the  identical  one  now  under  considera- 
tion in  the  case  at  bar. 

The  highest  court  of  Illinois  has  also  refused  to  enforce  this 
/  same  statute  and  provision  of  the  Kansas  Constitution  on  the 
ground  that  the  remedy  was  special  and  must  be  pursued  in  the 
State  where  the  corporation  exists.  Fowler  v.  Lamson,  146  111. 
472.  In  another  case.  Young  v,  Farwell,  139  111.  326,  it  held 
that  it  could  not  enforce  by  action  at  law  a  statute  of  Oregon  for 
the  collection  of  unpaid  subscriptions,  for  the  reason  that  a  com- 
plete settlement  of  the  controversy  required  a  bill  in  equity  where 
all  the  parties  interested  were  before  the  court,  so  that  complete 
justice  could  be  meted  out  to  all,  and  all  conflicting  rights  and 
equities  finally  adjusted.  Patterson  v.  Lynde,  112  111.  196;  106 
U.  S.  519.  By  the  Constitution  and  laws  of  Michigan  stockhold- 
ers of  corporations  of  that  State  are  individually  liable  for  certain 
debts  to  be  enforced  by  action  of  assumpsit,  and  the  highest  court 
of  Wisconsin  has  held  that  the  remedy  was  exclusive;  that  the 
corporation  itself  was  a  necessary  party  and  that  the  liability  could 
be  enforced  only  in  the  courts  of  Michigan.  May  v.  Black,  yj 
Wis.  loi.  It  has  been  also  held,  after  exhaustive  consideration, 
that  a  creditor  of  an  Ohio  corporation  could  not  enforce  the  statu- 
tory liability  of  a  stockholder  in  the  courts  of  West  Virginia. 
Nimick  v.  Mingo  Iron  Works  Co.,  25  West  Va.  184.  There  are 
numerous  other  decisions  in  the  State  and  Federal  courts  that  hold 
in  effect  either  that  such  a  liability  cannot  be  enforced  at  all 
beyond  the  local  jurisdiction  or  that  such  an  action  must  be  in 
equity  after  all  remedies  against  the  corporation  have  been  ex- 
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hausted,  and  that  too  in  the  State  where  the  stockholder  is  sought 
to  be  charged,  or  at  least  the  bill  must  show  upon  its  face  by 
proper  allegations  that  such  a  proceeding  was  impossible,  and  that 
all  the  corporate  assets  have  been  applied  to  the  payment  of  the 
claims  of  creditors.  Terry  v.  Little,  loi  U.  S.  216;  National 
Tube  Works  Co.  v.  Ballou,  146  U.  S.  517;  Pollard  v.  Bailey,  20 
Wall.  520;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747;  Peck 
V,  Miller,  39  Mich.  594;  Barrick  v.  GifFord,  47  Ohio  St.  181 ;  Allen 
V.  Walsh,  25  Minn.  543;  Smith  v,  Huckabee,  53  Ala.  191.  The 
decisions  of  our  own  courts  are  also  to  the  effect  that  special 
remedies  provided  by  foreign  laws  to  enforce  the  liability  of  stock- 
holders in  foreign  corporations  must  be  applied  by  the  courts  of 
the  State  in  the  local  jurisdiction  and  where  the  corporation  is 
domiciled.  Lowry  v.  Inman,  46  N.  Y.  119;  Christensen  v,  Eno, 
106  N.  Y.  97;  Barnes  v,  Wheaton,  80  Hun,  8.  The  statutes  in 
these  cases  were,  it  is  true,  different  in  some  respects  from  that 
now  under  consideration,  but  when  these  cases  are  read  with  some 
of  our  more  recent  decisions  as  to  the  mode  of  enforcing  the  lia- 
bility of  stockholders  in  our  own  corporations,  it  becomes  at  once 
apparent  that  they  apply  to  the  statute  in  question.  First  National 
Bank  of  Auburn  v,  Dillingham,  147  N.  Y.  603. 

The  objection  to  this  action  does  not  rest  upon  the  principle  | 
that  the  plaintiff  is  seeking  to  enforce  a  statute  for  the  recovery 
of  a  penalty,  since  the  liability  is  not  penal  in  any  international 
sense,  but  arises  upon  the  statute  as  an 'JnipDed_oHi|[ation  which 
the  defendant  assumed  when  he  purchased  his  stock.    Cochran  v. 
Wiechers,  119  N.  Y.  399;  Flash  v.  Conn,  109  U.  S.  371 ;  Rich- 
mond V.  Irons,  121  U.  S.  27.    The  case  involves  questions  which 
open  a  broad  field  for  investigation.    It  would  take  much  time  and 
labor  to  explore  it  thoroughly.    It  would,  perhaps,  be  impossible 
to  state  the  principle  upon  which  the  decision  should  rest  without 
apparently  coming  in  conflict  with  some  of  the  numerous  cases 
on  the  subject  at  some  point.    The  great  weight  of  authority,  as 
will  be  seen,  is  against  the  right  to  maintain  such  an  action. 
Sometimes  the  decision  is  put  upon  one  ground  and  sometimes 
upon  another,  but  it  is  to  be  noticed  that  the  party  seeking  to 
enforce  such  a  statute  in  a  foreign  jurisdiction  has  been  quite 
uniformly  defeated.     The  statute  in  question,  while  creating  a  j 
certain  liability  on  the  part  of  a  stockholder  to  a  creditor  of  a  cor-  j 
poration,  at  the  same  time  gives  to  the  former  certain  rights  as  I 
against  his  fellow-stockholders  for  contribution.     It  should  be  \ 
administered  in  such  a  way  as  to  secure  the  rights  of  all  in  the 
same  action.    This  is  the  interpretation  which  we  have  given  to 
our  own  statutes  enacted  for  a  similar  purpose.    It  is  clear  that 
this  cannot  be  done  in  this  action,  since  the  theory  of  the  plaintiff 
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is  that  the  defendant  is  liable  in  successive  actions  at  law  by 
creditors,  suing  separately,  until  he  has  paid  a  sum  equal  to  his 
stock,  and  then  he  must  resort  to  some  other  jurisdiction  for  con- 
tribution. This  would  be  most  unjust  and  oppressive,  and  it  is 
safe  to  say  that  no  well-considered  case  can  be  found  that  sanc- 
tions such  a  principle. 

While  this  is  not  an  action  for  a  penalty,  yet  we  think  that  it 
belongs  to  a  class  of  cases  in  which  there  is  no  obligation  under 
any  well-recognized  principle  of  the  law  of  comity  to  enforce 
a  claim  founded  upon  such  a  statute.  Moreover,  the  right  asserted 
and  the  remedy  provided  are  of  such  a  nature  that  they  cannot  be 
given  any  practical  effect  here  without  injustice  to  our  own  citi- 
zens. We  are  virtually  asked  to  ignore  our  own  rules  of  con- 
struction and  methods  of  procedure  in  order  to  compel  the  defend- 
ant to  pay  to  foreign  creditors  a  sum  equal  to  his  holdings  of 
stock,  without  any  power  to  inquire  into  the  ne9essity  for  it  by 
an  accounting  or  to  secure  to  him  any  recourse  against  others 
equally  liable.  When  the  courts  of  this  State  are  asked  to  ad- 
minister the  statutes  of  Kansas,  and  we  can  see  that  the  case  is 
surrounded  by  such  complications  and  the  curcumstahces  are 
such  that  it  cannot  be  done  without  injustice  to  our  own  citizens, 
or  that  it  will  be  impossible  to  do  full  and  complete  justice  to  all 
the  parties  in  interest,  it  is  reasonable  and  just  to  decline  to  ad- 
minister them  at  all. 

The  judgment  of  the  General  and  Special  Terms  should  be  re- 
versed, with  costs  in  all  courts,  and  the  demurrer  sustained,  with 
leave  to  the  plaintiff  to  amend  the  complaint  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 


Section  VII. — Rights  of  Creditors  Against  Shareholders 
Under  So-Called  Trust-Fund  Theory. 

JOSHUA  B,  WOOD  and  Others  v.  JEREMIAH  DUMMER 

and  Others. 

In  the  Circuit  Court  of  the  United  States,  First  Circuit, 

May  Term,  1824. 

[Reported  in  3  Mason  308.] 

Bill  in  equity  brought  by  the  plaintiffs,  as  holders  of  the 
bank-notes  of  the  Hallowell  and  Augusta  Bank,  against  the  de- 
fendants, as  stockholders  in  the  same  bank,  for  pa)^ment  of  the 
same  notes,  upon  the  ground  of  an  asserted  fraudulent  division  of 
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the  capital  stcx:k  of  the  bank  by  the  stockholders.  The  defend- 
ants put  in  answers,  denying  the  fraud,  but  admitting  the  division 
of  the  capital  stock,  etc.,  and  denying  the  plaintiffs'  title  to  relief. 
The  general  replication  was  filed,  and  the  cause  was  set  down  for 
a  hearing  upon  the  whole  merits,  at  the  last  October  term  of  the 
court,  upon  certain  admissions  of  the  parties,  and  was  argued  by 
Alden  and  Whitman  for  the  plaintiffs,  and  by  Bond  and  Longfel- 
low for  the  defendants.  And  at  this  term  the  opinion  of  the 
court  was  delivered  in  substance  as  follows : 

Story,  J.  The  Hallowell  and  Augusta  Bank  was  incorporated 
in  March,  1804,  by  the  legislature  of  Massachusetts,  with  a  cap- 
ital stock  of  $200,000,  divided  into  shares  of  $100  each,  for  a 
term  which  expired  on  the  first  Monday  of  October,  18 12,  with 
the  usual  rights  and  privileges  belonging  to  the  banks  in  the 
same  State.    In  June,  1812,  the  legislature  passed  an  act  (act  of 

1812,  c.  57)  continuing  all  the  banks,  whose  charters  would  ex- 
pire on  the  first  Monday  of  October,  1812,  as  corporate  bodies 
until  the  first  Monday  of  October,  18 16,  "  for  the  sole  purpose  of 
enabling  said  banks  gradually  to  settle  and  close  their  concerns, 
and  divide  their  capital  stock."  And  by  a  further  act,  passed  in 
December,  1816  (act  of  1816,  c.  no),  the  term  was  prolonged 
for  three  years  from  the  passing  of  this  last  act.     In  January, 

1813,  at  a  meeting  of  the  stockholders  of  the  Hallowell  and  Au- 
gusta Bank,  a  vote  was  passed  ordering  a  dividend  to  be  made 
among  the  stockholders  of  the  bank  of  fifty  per  cent,  of  the  cap- 
ital stock  thereof;  and  in  October  in  the  same  year,  a  vote  was 
passed  for  a  further  dividend  of  twenty-five  per  cent,  of  the  capital 
stock,  making  in  the  whole  a  dividend  of  seventy-five  per  cent, 
of  the  whole  capital  stock  among  the  stockholders.  The  notes  of 
the  bank  continued  to  circulate  in  good  credit  until  after  Novem- 
ber, 1814;  and  the  plaintiffs  were,  in  October  and  November, 

1 8 14,  owners  in  their  several  rights  of  notes  of  the  same  bank  to 
a  sum  in  the  aggregate  amounting  to  more  than  $29,000,  which 
were  presented  for  payment  to  the  bank,  and  payment  refused. 
The  plaintiffs  received  certain  notes  of  the  directors  as  collateral 
security,  but  these  were  never  paid.  In  fact,  one-quarter  part  of 
the  capital  stock  of  the  bank  had  never  been  paid  in,  but  was 
secured  by  the  notes  of  the  stockholders,  called  stock  notes ;  and 
about  $90,000  of  debts  (besides  stock  notes)  were  due  from  cer- 
tain directors  of  the  bank,  who  became  insolvent  and  utterly  un- 
able to  pay  the  same.  So  that  nearly  three-quarters  of  the  stock 
was  lost  or  unpaid,  either  from  insolvency  or  some  other  cause, 
and  left  the  bank  involved,  after  the  division  of  the  stock,  in  deep 
insolvency.  In  June,  181 2,  another  and  new  bank  was  incorpo- 
rated, composed  in  part  of  the  same  persons,  with  the  same  corpo- 
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rate  name.  The  new  bank,  for  a  considerable  time,  continued  to 
give  credit  to  and  circulate  the  notes  of  the  old  bank ;  and  the  bill 
asserted  the  new  bank  to  have  become  possessed  of  the  funds  of 
the  old  bank  to  a  very  large  amount. 

Such  are  the  principal  facts ;  and  the  claim  of  the  plaintiffs  is 
to  be  reimbursed  by  the  defendants  (who  are  owners  of  three 
hundred  and  twenty  shares)  out  of  the  dividends  of  the  capital 
stock  received  by  them,  the  amoimt  of  the  debts  so  due  to  the 
plaintiffs  respectively,  for  the  bank-notes  above  stated. 

The  case  is  full  of  difficulties.  The  bill  is  drawn  in  a  very  loose 
and  inartificial  manner.  It  proceeds  principally  upon  the  grounds 
of  a  gross  overissue  of  bank-notes,  and  other  violations  of  the 
charter,  and  of  a  fraudulent  dividend  by  the  stockholders  with  a 
knowledge  of  their  insolvency,  grounds  which  are  denied  by  the 
answers,  and  are  not  in  the  slightest  degree  established  in  the 
proofs.  It  does  not  directly  proceed  upon  the  ground  that  the 
defendants  hold  a  trust  fund  applicable  to  the  payment  of  the 
debts  of  the  corporation,  but  leaves  this  to  be  picked  up  in  frag- 
ments by  a  minute  analysis  of  the  bill.  I  pass,  however,  over 
these  objections,  for  the  purpose  of  considering  that  which  is  the 
principal  point  argued  in  the  cause — whether  the  capital  stock  in 
the  hands  of  the  stockholders  is  liable  to  the  payment  of  the  debts 
of  the  bank. 

It  appears  to  me  very  clear  upon  general  principles,  as  well  as 
the  legislative  intention,  that  the  capital  stock  of  banks  is  to  be 
deemed  a  pledge  or  trust  fund  for  the  payment  of  the  debts  con- 
tracted by  the  bank.  The  public,  as  well  as  the  legislature,  have 
always  supposed  this  to  be  a  fund  appropriated  for  such  purpose. 
The  individual  stockholders  are  not  liable  for  the  debts  of  the 
bank  in  their  private  capacities.  The  charter  relieves  them  from 
personal  responsibility,  and  substitutes  the  capital  stock  in  its 
stead.  Credit  is  universally  given  to  this  fund  by  the  public,  as 
the  only  means  of  repayment.  During  the  existence  of  the  corpo- 
ration it  is  the  sole  property  of  the  corporation,  and  can  be  ap- 
plied only  according  to  its  charter — ^that  is,  as  a  fund  for  pay- 
ment of  its  debts,  upon  the  security  of  which  it  may  discount  and 
circulate  notes.  Why,  otherwise,  is  any  capital  stock  required  by 
our  charters  ?  If  the  stock  may,  the  next  day  after  it  is  paid  in.  be 
withdrawn  by  the  stockholders  without  payment  of  the  debts  of 
the  corporation,  why  is  its  amount  so  studiously  provided  for, 
and  its  payment  by  the  stockholders  so  diligently  required?  To 
me  this  point  appears  so  plain  upon  principles  of  law,  as  well  as 
common  sense,  that  I  cannot  be  brought  into  any  doubt,  that  the 
charters  of  our  banks  make  the  capital  stock  a  trust  fund  for  the 
payment  of  all  the  debts  of  the  corporation.    The  bill-holders  and 
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other  creditors  have  the  first  claims  upon  it ;  and  the  stockholders 
have  no  rights,  until  all  the  other  creditors  are  satisfied.  They 
have  the  full  benefit  of  all  the  profits  made  by  the  establishment, 
and  cannot  take  any  portion  of  the  fund,  until  all  the  other 
claims  on  it  are  extinguished.  Their  rights  are  not  to  the  capital 
stock,  but  to  the  residuum  after  all  demands  on  it  are  paid.  On  a 
dissolution  of  the  corporation,  the  bill-holders  and  the  stockholders 
have  each  iequitable  claims,  but  those  of  the  bill-holders  possess, 
as  I  conceive,  a  prior  exclusive  equity.  The  same  doctrine  has 
been  recognized  by  the  Supreme  Court  of  Massachusetts,  in  Vose 
V.  Grant,  15  Mass.  R.  505,  517,  522,  and  Spear  v.  Grant,  16  Mass. 
R.  9,  15. 

If  I  am  right  in  this  position,  the  principal  difficulty  in  the 
cause  is  overcome.  If  the  capital  stock  is  a  trust  fund,  then  it 
may  be  followed  by  the  creditors  into  the  hands  of  any  persons 
having  notice  of  the  trust  attaching  to  it.  As  to  the  stockholders 
themselves,  there  can  be  no  pretense  to  say  that,  both  in  law  and 
fact,  they  are  not  affected  with  the  most  ample  notice. 

The  doctrine  of  following  trust  funds  into  the  hands  of  any 
persons  who  are  not  innocent  purchasers,  or  do  not  otherwise 
possess  superior  equities,  has  been  long  established.  Lord 
Redesdale,  in  Adair  v,  Shaw,  i  Sch.  &  Lef.  243,  262,  lays  it 
down  in  very  broad  terms.  He  says :  "  If  we  advert  to  the  cases 
on  this  subject,  we  shall  find  that  trusts  are  enforced  not  only 
against  those  persons  who  rightfully  are  possessed  of  the  trust 
property  as  trustees,  but  also  against  all  persons  who  come  into 
possession  of  the  property  bound  by  the  trust  with  notice  of  the 
trust;  and  whoever  comes  so  into  possession  is  considered  as 
bound  with  respect  to  that  special  property  to  the  execution  of 
the  trust."  And  a  very  strong  recognition,  as  well  as  application 
of  the  principle,  will  be  found  in  Taylor  v,  Plumer,  3  Maule  & 
Selw.  562,  574,  even  in  a  court  of  common  law.  Upon  this 
ground,  assets  disposed  of  by  executors  by  misapplication,  or  ex- 
isting in  the  hands  of  debtors,  where  the  executor  is  insolvent,  or 
there  is  collusion,  are  often  reached  in  favor  of  creditors,  as  a 
trust  fund.  Hill  v.  Simpson,  7  Vez.  152,  and  the  cases  there 
cited  fully  illustrate  this  position.  The  cases  of  partnership  fur- 
nish also  a  pretty  strong  analogy.  There,  in  equity,  partnership 
funds  will  be  followed  in  favor  of  creditors  into  the  hands  of 
third  persons.  It  is  true  that,  as  the  Master  of  the  Rolls  said  in 
Campbell  v.  MuUett,  2  Swanston  R.  550,  575,  the  equities  of 
creditors  are  to  be  worked  out  through  the  medium  of  the  part- 
ners. They  have  no  lien,  but  something  approaching  to  a  lien, 
which  courts  of  equity  will  regard  and  enforce  in  all  cases  where 
superior  rights,  which  ought  to  be  protected,  do  not  intervene.    It 
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is  not,  however,  necessary  to  search  for  analogous  cases,  for  upon 
the  plain  import  of  the  charter,  the  capital  stock  is  a  trust  fund 
for  creditors,  and  the  stockholders,  upon  the  division,  take  it  sub- 
ject to  all  equities  attached  to  it.  They  are,  to  all  intents  and 
purposes,  privies  to  the  trust,  and  receive  it  CMm  onere. 

Another  consideration  is,  whether  the  suit  is  well  founded  in 
point  of  jurisdiction.  The  eleventh  section  of  the  Judiciary  Act  of 
1789,  c.  20,  provides,  that  no  Circuit  Court  shall  have  cognizance 
of  any  suit  to  recover  the  contents  of  any  promissory  note  or 
other  chose  in  action,  in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover  the  said  contents,  if 
no  assignment  had  been  made,  except  in  cases  of  foreign. bills  of 
exchange.  It  has  been  objected,  that  this  section  prohibits  the 
present  suit.  But  my  opinion  is,  that  it  is  .wholly  inapplicable. 
In  the  first  place,  the  bank-notes  were  payable  to  bearer,  and  the 
bearer  does  not  claim  by  any  assignment.  He  is  an  original 
holder.  Bank-notes  pass  in  and  out  of  the  bank  many  times,  and 
the  property  in  them  vests  by  mere  delivery  in  the  person  who 
comes  fairly  in  possession  of  them.  In  the  next  place,  the  plain- 
tiffs do  not  found  their  title  to  relief  solely  upon  their  right  as 
holders  of  these  notes.  Their  present  cause  of  action  is  collateral 
to  that  right.  Their  demand  against  the  defendants  is  original  in 
themselves  upon  the  non-payment  and  insolvency  of  the  bank, 
and  is  not  derived  under  the  title  of  any  other  person.  It  never 
vested  in  any  other  person,  and  has  never  come  to  them  by  any 
assignment. 

The  next  consideration  is,  whether  the  bill  makes  out  a  case 
which  upon  the  facts  proved  or  admitted  entitles  the  plaintiffs  to 
relief.  I  have  already  adverted  to  the  loose  structure  of  the  bill. 
It  primarily  charges  the  case  as  a  case  of  fraud;  that  is  now 
abandoned.  If  it  can  stand  at  all  it  must  be  simply  on  the  fact 
that  the  defendants  have  the  funds  in  their  possession.  That 
alone  could  not  entitle  the  parties  to  relief,  without  allegations 
of  insolvency  on  the  part  of  the  corporation  or  of  the  non-exist- 
ence of  other  funds.  Now  the  bill  does  not  allege  that  the  cor- 
poration is  insolvent,  nor  that  it  is  dissolved,  nor  that  there  is  no 
other  corporate  property  out  of  which  the  debts  can  be  paid. 
These  are  extraordinary  omissions;  and  if  there  had  been  a 
demurrer  to  the  bill  it  would  be  difficult  for  the  court  to  have 
strained  hard  enough  to  support  it.  But  these  defects  are  in 
some  degree  helped  by  the  answers,  which  admit  the  insolvency 
of  the  corporation,  and  show  that  in  fact  no  sufficient  funds  for 
payment  of  its  debts  are  in  existence,  independent  of  the  capital 
stock. 

Then  again  the  bill  (notwithstanding  the  intimations  thrown 
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out  by  the  court  on  a  former  hearing  of  the  cause)  does  not 
charge  that  the  capital  stock  is  a  trust  fund  appropriated  by  law 
and  the  charter  to  the  payment  of  the  debts,  and  that  the  surplus 
only,  after  such  payment,  belongs  to  the  stockholders.  Such  an 
allegation  was  most  fit  to  have  been  made  upon  the  grounds  on 
which  ultimately  the  plaintiffs  concluded  to  rest  their  case  at  the 
hearing.  The  court  is  therefore  compelled  to  thread  it  out  by  in- 
ference and  intendment  and  exposition  of  the  charter,  as  made 
part  of  the  pleadings. 

Then  again  the  bill  charges  the  new  Hallowell  and  Augusta 
Bank  to  be  possessed  of  large  funds  of  the  old  bank,  which  ought 
to  be  applied  to  the  payment  of  the  debts  of  the  latter ;  and  with- 
out attempting  to  bring  the  new  bank  to  a  hearing  the  bill  has, 
by  the  plaintiffs,  been  dismissed  as  against  the  new  bank,  leaving 
all  the  inferences,  deducible  from  the  charge  in  the  bill,  in  full 
force  against  the  plaintiffs.  This  ought  to  have  been  cured  by  an 
amendment  of  the  bill. 

I  advert  to  these  defects  not  in  the  spirit  of  censure  ( for  I  am 
well  aware  that  an  apology  is  found  in  the  fact  that  chancery  pro- 
ceedings have  hitherto  but  in  a  slight  degree  engaged  the  at- 
tention of  the  bar  in  this  district),  but  in  a  spirit  of  regret,  be- 
cause they  have  been  most  embarrassing  to  the  court  in  every 
step  of  its  progress,  and  distressed  it  by  creating  a  perpetual 
struggle  between  the  desire  to  do  justice  to  the  parties,  after  so 
prolonged  and  expensive  a  controversy,  and  the  difficulty  of 
overcoming  technical  principles. 

The  exception  as  to  parties  ranges  itself  under  this  head.  There 
is  no  allegation  in  the  bill  that  the  old  corporation  is  defunct,  so  as 
to  dispense  with  its  being  made  a  party.  The  answers  do  not 
deny  that  it  yet  has  a  legal  existence,  and  therefore  afford  no 
help  to  cure  the  defect.  Now,  if  in  existence,  nothing  can  be 
more  clear  than  that  it  ought  to  have  been  made  a  party  to  the 
bill.  It  is  the  original  debtor ;  its  funds  are  to  be  applied  in  pay- 
ment of  debts,  and  it  would  be  wrong  to  touch  those  funds  with- 
out the  most  plenary  proofs  that  the  debts  were  due,  and  the  cor- 
poration had  no  defense. 

There  is  a  case  very  much  like  the  present  in  many  of  its  cir- 
cumstances. It  is  Curson  zk  African  Co.,  Reported  in  i  Vernon  R. 
121,  and  somewhat  more  fully  as  to  the  facts  in  Skinner  R.  84. 
The  plaintiff  was  a  creditor  on  bond  of  the  old  African  Co., 
which  became  insolvent,  but  did  not  surrender  its  charter,  and  a 
new  company  was  incorporated,  consisting  for  the  most  part  of 
the  old  members,  to  which  the  old  company  assigned  its  effects 
for  payment  of  its  debts.  The  suit  was  against  the  new  com- 
pany for  payment  of  the  plaintiff's  debts  out  of  these  effects,  as  a 
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trust  fund.  The  difficulty  was,  that  the  old  company  was  not 
made  a  party  to  the  bill.  Lord  Keeper  North  had  some  hesitation 
about  the  necessity  of  issuing  process  against  the  old  company, 
because  they  had  no  property  on  which  a  distringas  could  issue  to 
compel  them  to  appear.  But  he  seems  to  have  had  no  doubt  of 
proceeding,  if  the  company  was  dissolved,  nor  of  operating  on  the 
fund  itself.  He  said,  "  if  an  executor  convey  over  all  the  estate 
and  go  to  the  Indies,  or  elsewhere  not  to  be  found,  the  estate  shall 
be  liable  to  satisfy  the  creditors;  but  this  shall  be  after  he  hath 
stood  out  all  process."  The  objection,  however,  was  finally 
waived,  and  the  plaintiflf  had  a  decree  for  forty  per  cent.,  being 
the  same  amount  as  the  other  creditors  had  received. 

This  difficulty  in  point  of  averment  and  proof  (for  the  fact  of 
dissolution  is  notorious  to  all)  may,  however,  as  I  think,  be 
overcome.  The  acts  of  the  legislature  creating  the  bank,  and  con- 
tinuing its  existence  for  a  limited  time,  are  made  part  of  the  bill ; 
and  as  a  prolonged  existence  cannot  be  presumed,  and  is  not 
asserted  in  the  answers,  the  court  must  take  it  to  be  true,  that 
the  corporation  expired  by  the  legislative  limitation,  antecedent 
to  the  filing  of  the  bill.  Upon  the  clearest  principles  it  cannot 
be  necessary  to  make  a  non-existing  corporation  a  party. 

But  then  it  is  argued,  that  no  decree  ought  to  be  made  without 
making  all  the  stockholders  parties  to  the  bill,  for  all  are  liable 
to  contribution.  I  agree,  that  if  proper  parties  are  not  made  the 
defendant  may  demur  to  the  bill,  or  state  it  by  plea  or  answer,  or 
may  object  to  a  decree  at  the  hearing,  or  even  obtain  a  reversal 
in  some  cases  after  a  decree.  Whenever,  taken  either  bv  de- 
murrer,  or  plea,  or  answer,  or  at  the  hearing,  the  court,  if  the 
objection  is  well  founded,  is  not  bound  to  dismiss  the  bill,  but 
may  retain  it,  giving  leave  to  make  new  parties.  The  subject  as 
to  who  are  necessary  parties,  and  when  they  may  be  dispensed 
with,  was  a  good  deal  discussed  by  the  court  in  delivering  its 
judgment  in  West  v.  Randall,  2  Mason  R.  181,  190,  etc.  The 
principal  cases  are  there  collected  and  commented  on.  The  gen- 
eral rule  is,  that  all  persons  materially  interested,  either  as  plain- 
tiffs or  defendants,  are  to  be  made  parties.  There  are  exceptions, 
just  as  old  and  as  well  founded  as  the  rule  itself.  Where  the 
parties  are  beyond  the  jurisdiction  or  are  so  numerous  that  it  is 
impossible  to  join  them  all,  a  court  of  chancery  will  make  such  a 
decree  as  it  can  without  them.  Its  object  is  to  administer  justice, 
and  it  will  not  suffer  a  rule,  founded  in  its  own  sense  of  pro- 
priety and  convenience,  to  become  the  instrument  of  a  denial  of 
justice  to  parties  before  the  court,  who  are  entitled  to  relief. 
What  is  practicable  to  bring  all  interest  before  it  will  be  done. 
What  is  impossible  or  impracticable  it  has  not  the  rashness  to 
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attempt,  but  it  contents  itself  with  disposing  of  the  equities  before 
it,  leaving,  as  far  as  it  may,  the  rights  of  other  persons  unpreju- 
diced. In  respect  to  the  exception  on  account  of  the  numerous- 
ness  of  parties,  the  question  has  been  discussed  and  acted  upon 
in  many  cases,  particularly  in  Chancey  v.  May,  Prec.  Ch.  592; 
Leigh  V.  Thomas,  2  Vez.  312;  Lloyd  v,  Loaring,  6  Vez.  773; 
Adair  v.  The  New  River  Co.,  11  Vez.  429;  Good  v,  Blewitt,  13 
Vez.  397,  and  Cockbum  v,  Thompson,  16  Vez.  320.  The  result 
of  the  whole  cases  is,  that  where  the  parties  are  so  numerous 
that  it  is  inconvenient  or  impracticable  to  bring  all  before  the 
court,  the  rule,  which  is  founded  on  the  consideration  of  public 
good,  shall  not  be  applied,  since  it  would  defeat  the  purposes  of 
justice. 

Now,  no  case  could  afford  a  stronger  illustration  for  the  appli- 
cation of  the  principle  than  the  present.  Here  the  capital  stock 
is  divisible  into  2000  shares  of  $100  each.  Every  share  is  trans- 
ferable, and  may  be  unlimitedly  assigned  to  any  persons  whatso- 
ever, whether  citizens  or  aliens,  residents  or  non-residents.  It  is 
obviously  impracticable  in  such  a  case  to  bring  all  the  stock- 
holders before  the  court.  Many  of  them  may  reside,  and  prob- 
ably do  reside,  in  other  States ;  and  the  court  must  presume  that 
the  shares  are  very  variously  distributed.  There  is  no  complaint 
that  the  defendants  now  before  the  court  do  not  represent  effectu- 
ally the  interests  adverse  to  the  plaintiffs,  or  that  the  struggle  is 
not  maintained  with  all  due  legal  pertinacity.  Nor  is  it  prer 
tended  that  the  other  stockholders  have  means  of  affording  a 
more  effectual  defense  to  the  defendants  in  respect  to  their  own 
particular  interests.  The  objection  is  now  made  upon  dry  tech- 
nical principles  of  strict  right,  and  upon  these  it  cannot  and 
ought  not  to  be  sustained.  The  case  of  the  City  of  London  v. 
Richmond  et  aL,  2  Vern.  421 ;  S.  C.  2  Eq.  Ca.  Abr.  86;  S.  C. 
Preced.  Ch.  156;  i  Bro.  Par.  Cas.  516,  is  in  point.  There  the 
city  had  granted  a  lease  of  certain  water  to  one  A,  who  after- 
ward assigned  over  the  lease  to  trustees  in  trust  for  the  holders  of 
the  shares  (900  shares)  into  which  it  was  divided.  The  rent  be- 
ing unpaid,  the  bill  was  brought  against  the  assignees  and  some 
of  the  shareholders ;  and  upon  an  objection  that  all  ought  to  have 
been  joined,  it  was  expressly  overruled  upon  the  ground  of  its 
impracticability.  There  is  an  anonymous  case  in  2  Eq.  Cas.  Abr, 
166,  pi.  7,  to  the  same  effect.  Certain  persons  became  subscribers 
to  a  bank  to  be  authorized  by  Parliament,  and  £6000  was  ex- 
pended in  endeavoring  to  effect  the  object.  The  persons,  who  had 
advanced  the  £6000,  brought  their  bill  for  repayment  against 
sixteen  out  of  two  hundred  and  fifty  subscribers.  The  court 
overruled  the  objection  taken  for  want  of  all  the  subscribers,  be- 
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cause  the  plaintiffs  sought  to  recover  only  their  proportion  of  the 
loss  from  the  defendants. 

Upon  the  whole,  my  opinion  is,  that  the  objection  ol  the  want 
of  sufficient  parties  cannot  be  maintained.  We  may  then  pro- 
ceed to  the  merits  of  the  defense,  as  disclosed  in  the  answers. 
One  ground  there  taken  is,  that  the  demands  of  the  plaintiffs  re- 
spectively are  barred  by  the  Statute  of  Limitations.  But  this  bar 
to  a  decree  cannot,  upon  the  facts,  be  sustained.  The  rights  of 
the  plaintiffs  accrued  as  against  the  defendants  within  six  years; 
for  until  a  refusal  of  payment  by  the  bank  of  its  notes,  followed 
by  an  inability  to  discharge  them,  there  was  no  cause  of  proceed- 
ing in  equity  against  the  defendants.  There  is  no  positive  bar  to 
suits  in  equity;  but  whenever  any  limitation  is  adopted,  it  is  or- 
dinarily regulated  by  analogy  to  the  common  law.  Here  the 
claim  is  against  a  trust  fund  in  the  hands  of  the  defendants ;  and 
in  cases,  not  of  constructive,  but  of  express  trusts,  so  long,  at 
least,  as  they  are  not  encountered  by  an  adverse  possession  and 
denial  of  right,  the  Statute  of  Limitations  does  not  begin  to  run. 
I  should  have  very  great  difficulty  in  allowing  a  bar  of  the  Stat- 
ute of  Limitations  to  operate  in  a  case  of  this  nature,  unless 
where  the  circumstances  of  negligence  on  one  side,  and  of  posi- 
tive denial  of  right  on  the  other  were  very  cogent.  Here  the 
capital  stock  was  actually  divided,  to  the  amount  of  $150,000,  in 
January  and  October,  181 3,  at  a  time  when  it  was  perfectly  well 
known,  or  ought  to  have  been  known,  that  a  very  large  number 
of  bank-notes,  amounting,  I  believe,  to  more  than  $90,000,  were 
due,  and  outstanding  against  the  bank.  If  what  has  fallen  from 
the  bar  be  correct,  this  large  amount  remains  yet  unpaid.  How 
was  its  payment  provided  for?  Simply  by  the  notes  due  to  the 
bank,  then  outstanding,  the  productiveness  of  which  could  not 
be  then  ascertained,  and  the  utter  insolvency  of  the  debtors  has 
been  since  fully  established.  These  notes,  indeed,  to  an  amount 
of  more  than  $140,000  (including  the  stock  notes  for  the  unpaid 
quarter  part  of  the  capital  stock)  were  due  almost  entirely  from 
the  directors  of  the  bank,  from  whose  official  misconduct  the 
stockholders  ought  certainly  to  derive  no  benefit,  if  they  are  not 
to  be  affected  with  any  private  responsibility. 

The  only  other  ground  suggested  as  a  defense  by  the  defend- 
ants is,  that  they  have  been  guilty  of  no  fraud,  and  that  the  divi- 
sion of  the  capital  stock  was  an  act  authorized  by  law ;  and  there 
is  no  equity  to  relieve  the  plaintiffs  by  throwing  the  loss  on  the 
stockholders.  The  answer  to  this  argument,  for  such  it  is,  has 
already  been  given.  The  stockholders  have  no  right  to  anything 
but  the  residuum  of  the  capital  stock,  after  pa)mient  of  all  the 
debts  of  the  bank.    The  funds  in  their  hands,  therefore,  have  an 
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equity  attached  to  them,  in  favor  of  the  creditors,  which  it  is 
against  conscience  to  resist.  To  be  sure,  the  plaintiffs  might,  if 
their  bill  had  been  properly  framed,  have  shown  a  much  stronger 
case  for  equity,  and  might  have  shown  due  diligence  in  attempt- 
ing to  enforce  their  rights.  I  allude  to  the  known  facts  of  the 
various  suits  at  common  law,  some  of  which  have  been  cited  at 
the  bar,  and  others  brought  to  this  court  for  decision,  in  which 
great  efforts  have  been  made  to  obtain  a  remedy  at  law,  by  the 
bill-holders,  without  success. 

The  next  question  is,  what  sort  of  decree  the  plaintiffs  are  en- 
titled to.  Are  they  entitled  to  a  decree,  to  the  full  amount  of  the 
dividends  received  by  the  defendants  respectively,  toward  pay- 
ment of  the  debts  due  from  the  bank  to  them,  or  are  they  entitled 
only  to  a  pro  rata  payment  out  of  that  dividend,  in  the  propor- 
tion which  the  stock  held  by  the  defendants  bears  to  the  whole 
capital  stock? 

The  bill  does  not  allege  that  the  other  stockholders  who  have 
received  dividends  are  insolvent,  or  out  of  the  jurisdiction  of  the 
court.  Nor  does  it  state  what  the  amount  of  the  debts  due  from 
the  bank  to  bill-holders  or  others  is.  It  would  have  been  desirable, 
as  far  as  it  was  practicable,  that  all  the  other  creditors  who  had  a 
common  interest  might  have  been  brought  before  the  court.  But 
neither  party  has  urged  it,  nor  waived  any  formal  objection  to  the 
introduction  of  them.  The  court,  therefore,  in  proceeding  to  do 
equity  to  those  before  it,  must  take  care  that  it  is  not  the  instru- 
ment of  injustice  to  others  who  are  not  represented.  Non  constat, 
if  the  whole  fund  is  taken  from  the  defendants  in  favor  of  the 
plaintiffs,  that  there  will  remain  any  solvent  stockholders  from 
whom  the  other  creditors  can  claim  any  share.  It  is  true,  in  the 
case  of  the  City  of  London  v,  Richmond,  2  Vem.  421 ;  i  Bro.  Par. 
Cas.  518,  that,  though  all  the  parties  in  interest  were  not  before 
the  court,  the  full  rent  was  decreed.  But  that  case  furnishes  no 
rule  for  the  present,  for  there  the  trustees  of  all  the  shareholders 
were  before  the  court,  and  they  were  the  assignees  of  the  estate 
and  therefore  held  it  liable  to  the  rent.  In  the  anonymous  case 
in  2  Eq.  Ca.  Abr.  i66,  pi.  7,  the  decree  was  only  for  a  proportion 
of  the  money  expended.  But  there  the  bill  asked  for  no  more.  I 
rather  incline  to  think  that  the  judges  in  the  cases  in  15  Mass. 
R.  505,  and  16  Mass.  R.  9,  meant  to  indicate  an  opinion  in  favor 
of  the  bill-holders  only  for  a  proportion,  unless  special  circum- 
stances were  made  out,  such  as  insolvency,  etc. 

What  would  be  the  effect  of  the  introduction  of  an  averment 
of  the  insolvency  of  the  other  stockholders,  or  their  being  out  of 
the  jurisdiction,  or  of  other  circumstances  denoting  a  peculiar 
equity,  in  a  bill  of  this  nature,  it  is  not  now  necessary  to  decide. 
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Taking  into  consideration  the  manifest  defects  of  the  present  bill, 
the  long  delay  in  instituting  the  present  suit  (which  is  not  ac- 
counted for  in  any  averments  framed  for  this  purpose),  the  pos- 
sible, nay,  probable  intermediate  insolvencies  of  some  of  the 
stockholders,  the  injustice  which  may  arise  to  other  creditors  of 
the  bank,  not  before  the  court  by  any  other  course,  I  have  come  to 
the  conclusion,  that  our  duty  is  best  performed  by  holding  the 
plaintiffs  entitled  to  a  decree  that  the  defendants  pay  out  of  the 
dividends  of  the  capital  stock  received  by  them  so  much  of  the 
debts  due  to  the  plaintiffs  as  the  number  of  shares  held  by  them 
in  the  same  capital  stock  (namely,  320  shares)  bears  to  the  whole 
number  of  shares  in  the  capital  stock  (namely,  2000  shares). 

There  is  much  force  in  the  suggestion  that  the  corporation 
books  have  been  withdrawn  and  secreted,  so  that  the  plaintiffs 
were  unable  originally  to  ascertain  who  the  other  stockholders 
were.  But  this  difficulty  might  in  some  measure  have  been  over- 
come by  apt  averments  in  the  bill ;  and  the  disclosure  of  the  names 
of  several  stockholders  in  the  answers  puts  the  plaintiffs  in  pos- 
session of  facts,  by  which,  at  their  choice,  they  might  by  an 
amendment  have  brought  those  persons  before  the  court,  or  have 
assigned  a  sufficient  reason  for  the  omission. 

My.  judgment  accordingly  is,  that  the  defendants  are  to  pay  the 
plaintiffs  in  the  proportion  already  intimated,  and  no  further. 

Decree  accordingly  with  costs. 


ADAM  OGILVIE  and  Others,  Appellants,  v.  THE  KNOX 
INSURANCE  CO.,  LEVI  SPARKS,  and  Others. 

In  the  Supreme  Court  of  the  United  States,  December 

Term,  1859. 

[Reported  in  22  Howard  380.] 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana. 

It  was  a  bill  filed  on  the  equity  side  of  the  court  by  Og^lvie, 
Angle  &  Co.,  traders  in  partnership  in  Iowa,  together  with  twelve 
other  persons,  citizens  of  Missouri,  Ohio,  and  Michigan,  against 
the  Knox  Insurance  Co.,  and  against  Levi  Sparks  and  thirty-six 
other  persons,  subscribers  to  the  capital  stock  of  the  company. 
Being  a  creditor's  bill,  filed  by  the  complainants  and  such  other 
creditors  as  might  make  themselves  parties,  thirty-two  other 
creditors  came  in  and  made  themselves  parties  to  the  suit.  The  bill 
alleged  that  the  complainants  had  recovered  divers  judgments 
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against  the  insurance  company,  upon  which  executions  had  is- 
sued, the  return  to  which  had  been,  "  no  property ;  "  that  the  other 
defendants  severally  subscribed  for  stock  in  the  company,  and 
were  still  indebted  for  it,  payment  not  having  been  enforced  by  \ 
the  company.    The  prayer  of  the  bill  was,  that  they  might  be  de-  1 
creed  to  pay  their  subscriptions,  and  that  the  judgments  might  \ 
be  satisfied  from  the  fund  thus  produced.  ^ 

At  the  September  rules,  1852,  the  bill  was  taken  pro  confesso 
against  all  the  defendants;  but  afterward  they  all  (except  the 
company)  appeared,  demurred,  and,  upon  the  demurrer  being 
overruled,  answered.  The  securities,  being  the  subscription  notes, 
were  brought  into  court.  CoUum's  answer  was  adopted  by  most 
of  the  other  defendants,  which  answer  is  particularly  noticed  in 
the  opinion  of  this  court.  After  sundry  other  proceedings,  not 
necessary  to  be  mentioned,  the  court  dismissed  the  bill,  and  the 
complainants  appealed  to  this  court. 

It  was  argued  by  Gillet  for  the  appellants,  upon  which  side 
there  was  also  a  brief  filed  *by  Judah,  and  submitted  on  a  printed 
argument  by  Crawford  for  the  appellees. 

Grier,  J.  The  complainants  in  this  case  are  judgment  creditors 
of  the  Knox  Insurance  Co.  The  numerous  other  defendants  are 
stockholders  of  the  company,  and  are  severally  charged  as  debtors 
to  it  for  the  unpaid  portion  of  the  stock  subscribed  by  them. 

The  company  is  insolvent,  or  at  least  is  unable  to  pay  its  cred- 
itors, without  calling  in  the  capital  subscribed  and  secured,  but 
not  actually  paid  in  cash.  This  it  has  failed  or  refused  to  do. 
This  bill  is  filed  to  compel  these  stockholders  or  debtors  to  the 
corporation  to  pay  the  amount  of  their  debts,  in  order  that  the 
creditors  of  the  company  may  obtain  satisfaction. 

The  bill  was  taken  pro  confesso  as  against  the  corporation. 
The  other  defendants,  being  corporators,  are  consequently  con- 
cluded as  to  the  averments  of  the  bill  affecting  them  as  such.  As 
stockholders  who  have  not  paid  in  the  whole  amount  of  the  stock 
subscribed  and  owned  by  them,  they  stand  in  the  relation  of 
debtors  to  the  corporation  for  the  several  amounts  due  by  each  of 
them.  As  to  them,  this  bill  is  in  the  nature  of  an  attachment,  in 
which  they  are  called  on  to  answer  as  garnishees  of  the  principal 
debtor. 

Where  a  number  of  special  partners  are  incorporated  to  carry 
on  the  business  of  insurance,  the  stock  subscribed  and  owned  by 
the  several  stockholders  or  partners  constitutes  the  capital  or 
fund  publicly  pledged  to  all  who  deal  with  them.  Insurance  com- 
panies or  corporations,  unless  they  have  the  privilege  of  using 
their  capital  for  banking  purposes,  seldom  require  the  actual  pay- 
ment of  it  all  in  cash.  Contracts  of  insurance  or  indemnity,  though 
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not  literally  "  gaming  contracts/'  are  nevertheless  in  the  nature 
of  wages  against  the  happening  of  a  certain  event.  The  calcula- 
tion of  chances  is  greatly  in  favor  of  the  insurer.  In  a  large  num- 
ber of  policies  it  is  but  reasonable  to  expect  that  the  amount  of 
premiums  will  exceed  that  of  the  losses.  The  insured  are  thus 
made  to  pay  one  another,  and  with  common  good  fortune  afford 
an  overplus  to  make  a  dividend  for  the  insurers.  Hence  the 
Knox  Insurance  Co.,  like  others  of  the  same  description^  did  not 
require  their  stockholders  to  pay  in  cash  more  than  ten  per  cent,  of 
their  several  shares.  They  were  allowed  to  retain  the  remaining 
ninety  per  cent,  in  their  own  possession,  substituting  therefor  their 
bonds  or  other  securities.  Thus  every  stockholder  became  a  bor- 
rower from,  and  debtor  to,  the  capital  stock  of  the  company.  If  in 
the  course  of  events  the  chances  were  favorable,  a  dividend  of 
twenty  per  cent,  on  capital  would  give  a  profit  of  two  hundred  on 
the  money  actually  paid  out  by  them.  On  the  contrary,  if  they  were 
adverse,  the  capital  represented  by  securities  must  necessarily  be 
paid  in  to  satisfy  the  just  debts  of  the  company. 

The  ninety  per  cent,  retained  by  the  stockholders  is  as  much  a 

part  of  the  capital  pledged  as  the  cash  actually  paid  in.    When 

'     that  portion  of  the  capital  represented  by  these  securities  is  re- 

^        '      quired  to  pay  the  creditors  of  the  company,  the  stockholders  can- 

\     not  be  allowed  to  refuse  the  payment  of  them,  unless  they  show 

^    such  an  equity  as  would  entitle  them  to  a  preference  over  the 

\  creditors,  if  the  capital  had  been  paid  in  cash. 

Let  us  now  examine  their  defense  and  see  if  they  have  estab- 
lished such  an  equity. 

They  do  not  deny  that  they  paid  the  ten  per  cent.,  gave  their 
securities  for  the  balance,  and  have  received  their  certificates  for 
their  several  shares  of  stock ;  but  they  contend  that  they  are  not 
bound  to  pay  these  securities,  because  the  agent  of  the  corpora- 
tion who  took  the  subscriptions  of  stock  made  certain  representa- 
tions concerning  the  state  of  the  affairs  of  the  corporation,  which 
were  not  true ;  and,  as  a  consequence  thereof,  they  are  not  bound 
to  pay  these  securities. 

The  numerous  defendants,  with  some  immaterial  variations 
and  qualifications,  adopt  the  answer  of  their  co-defendant,  Col- 
lum,  which  we  shall  give  verbatim  from  the  record,  to  show  we 
have  not  misstated  or  mistaken  the  nature  of  the  defense  set  up. 

"  And,  by  way  of  defense  to  said  suit,  said  CoUum  alleges  that 
just  before  he  gave  said  note,  accepted  said  first  bill,  Robert  N. 
Caman,  an  agent  of  said  insurance  company,  came  to  Jefferson- 
ville  to  procure  persons  there  to  give  notes  and  bills  for  stock  in 
said  insurance  company ;  and  in  order  to  induce  said  CoUum  to 
give  his  said  note,  and  accept  said  first  bill  for  such  stock,  said 
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Caman,  as  such  agent,  then  and  there  falsely  and  fraudulently 
said  and  represented  to  said  CoUum,  and  in  his  hearing,  that  stock 
in  said  insurance  company  to  the  amount  of  seventy-five  dollars 
had  then  been  subscribed  for  at  Vincennes,  and  on  the  Wabash 
River,  and  all  of  said  amount  had  then  been  paid  or  secured  as 
the  charter  of  said  insurance  company  required.  Said  CoUum 
did  not  then  know,  nor  then  have  the  means  of  knowing,  to  the 
contrary  of  said  representations,  and  he  fully  believed  them  to 
be  true,  and  with  that  belief  he  gave  his  said  note,  and  accepted 
said  two  bills  for  stock  in  said  insurance  company ;  and  if  he  had 
not  fully  believed  said  representations  he  would  not  have  given 
said  note  nor  accepted  said  bills,  or  either  of  them.  At  the  time 
said  representations  were  so  made,  and  said  given  and  said  first 
bill  accepted,  there  had  not  been  more  than  twenty-five  thousand 
dollars  of  stock  in  said  insurance  company  subscribed  for  and 
paid  and  secured,  as  said  charter  required,  at  Vincennes,  on  the 
Wabash  River,  which  said  Carnan  then  well  knew.  Said  Car- 
nan  also,  at  and  just  before  said  Collum  made  his  said  note  and 
accepted  his  said  first  bill,  represented  to  him  that  said  insurancie 
company  then  had  forty  thousand  dollars  of  funds  on  hand, 
mostly  in  Eastern  exchange,  which  they  could  not  dispose  of  at 
Vincennes,  and  they  wished  to  get  stockholders  at  JefFersonville, 
so  as  to  have  an  officer  of  said  insurance  company  there,  and  they 
would  then  send  those  funds  there  to  be  sold  and  used.  Said 
Collum  did  not  then  know,  and  had  no  means  of  knowing,  to  the 
contrary  of  said  representation,  but  he  believed  it,  and  it  was  a 
strong  inducement  with  him  to  make  his  said  note  and  accept  his 
said  bills;  yet  he  is  now  informed  and  believes  said  representa- 
tion was  grossly  false,  and  that  said  insurance  company  did  not 
at  that  time  have  and  had  not  at  any  time  had  that  sum  or  any- 
thing like  that  sum  of  money  on  hand,  and  mostly  in  Eastern  ex- 
change, which  they  could  not  dispose  of  at  Vincennes." 

Caman,  who  was  examined  as  a  witness,  denies  the  charges 
made  in  this  answer,  and  declares  that  he  was  not  authorized  by 
the  company  to  make  such  representations,  and  did  not  make 
them. 

To  establish  their  defense,  several  of  the  defendants  themselves 
were  called  as  witnesses,  alleging  that,  as  their  responsibility  was 
several,  and  not  joint,  each  one  may  be  called  as  a  witness  for  all 
the  rest.  Much  of  the  argument  of  this  case  has  been  expended 
on  the  question  of  the  competency  of  these  witnesses  to  testify  in 
their  own  case ;  but  we  do  not  think  it  necessary  to  decide  it,  as 
there  are  other  facts  in  the  case  which  show  clearly  that  the  mat- 
ter pleaded  cs^nnot  affect  the  relative  rights  of  the  parties  in  the 
case,  assuming  it  to  be  true. 
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Those  who  seek  to  set  aside  their  solemn  written  contracts,  by 
proving  loose  conversations,  should  be  held  to  make  out  a  very 
clear  case ;  and  when  they  charge  others  with  fraud,  founded  on 
such  evidence,  their  own  conduct  and  acts  (which  speak  louder 
than  words)  should  be  consistent  with  such  a  hypothesis.  As- 
suming the  fact  that  Carnan  did  make  the  representations 
charged,  what  was  the  conduct  of  these  Jeffersonville  stock- 
holders, who  now  seek  to  repudiate  their  contracts  on  the  allega- 
tion of  fraud?  After  having  a  full  opportunity  to  examine  for 
themselves  into  the  affairs  of  the  company,  they  alleged  no  fraud, 
nor  expressed  any  desire  to  withdraw  their  subscriptions ;  on  the 
contrary,  when  fully  informed  that  the  amount  of  stock  sub- 
scribed at  Vincennes  did  not  equal  that  taken  at  Jeffersonville, 
and  when  an  offer  was  made  to  increase  the  Vincennes  subscrip- 
tions, so  as  to  equal  those  at  Jeffersonville,  the  defendants  and 
those  who  acted  with  them  objected,  and  insisted  that  the  lower 
the  amount  of  stock  the  higher  would  be  the  dividend,  and  conse- 
quently it  had  better  not  be  increased  till  after  the  first  dividend  of 
twenty-five  per  cent,  had  been  made. 

2.  After  the  defendants  had  a  full  opportunity  to  know  the 
situation  of  the  company,  its  funds  and  its  property,  they  organ- 
ized at  Jeffersonville  a  branch  of  the  corporation,  having  resident 
directors  at  that  place.  This  board  met  from  time  to  time 
through  the  months  of  April,  May,  June,  July,  and  up  to  August 
I3>  1850.  While  there  was  a  prospect  of  a  dividend  of  250  per 
cent,  on  the  amount  of  cash  paid  in,  their  eyes  were  shut  to  the 
deceit  supposed  to  have  been  practised  on  them.  In  the  month  of 
May,  a  fire  at  Owensville,  Kentucky,  was  reported,  in  which  the 
company  lost  about  fifty  thousand  dollars.  This  seemed  to  injure 
the  prospect  of  the  large  dividend;  yet  even  then  it  was  not  so 
clearly  perceived  that  the  defendants  were  defrauded. 

The  directors  at  Jeffersonville,  who  represented  their  interests, 
continued  to  meet  till  the  middle  of  August,  and  till  a  succession 
of  losses  made  it  apparent  that  the  capital  of  the  company  would 
be  nearly  all  required  to  pay  for  the  losses  incurred.  When  these 
facts  became  patent,  the  directors  at  Jeffersonville,  at  their  last 
meeting  in  August,  **  after  taking  time  to  consider  what  was  best 
to  be  done,"  concluded  to  consider  themselves  defrauded,  and 
withdraw  their  capital  from  the  company. 

We  need  not  cite  authorities  to  show  that  this  discoverv  was 
made  too  late,  and  that  a  court  of  equity  cannot  receive  such  a 
pretense  as  a  valid  defense  against  the  creditors  of  this  corpo- 
ration. 

II.  The  objection  made  to  the  bill  for  want  of  proper  parties  is 
equally  untenable.    The  creditors  of  the  corporation  are  seeking 
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satisfaction  out  of  the  assets  of  the  company  to  which  the  defend- 
ants are  debtors.  If  the  debts  attached  are  sufficient  to  pay  their 
demands  the  creditors  need  look  no  farther.  They  are  not  bound 
to  settle  up  all  the  affairs -of  this  corporation,  and  the  equities  be- 
tween its  various  stockholders  or  partners,  corporators  or  debtors. 
If  A  is  bound  to  pay  his  debt  to  the  corporation,  in  order  to  satisfy 
its  creditors,  he  cannot  defend  himself  by  pleading  that  these  com- 
plainants might  have  got  their  satisfaction  out  of  B  quite  as  well. 
It  is  true,  if  it  be  necessary  to  a  complete  satisfaction  to  the  com- 
plainants that  the  corporation  be  treated  as  an  insolvent,  the  court 
may  appoint  a  receiver,  with  authorityto  collect  and  receive  all  the 
debts  due  to  the  company,  and  administer  all  its  assets.  In  this 
way  all  the  other  stockholders  or  debtors  may  be  made  to  con- 
tribute. 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  the  Cir- 
cuit Court  should  be  reversed,  with  costs,  and  that  the  record  be 
remanded,  with  instructions  to  that  court  to  enter  a  decree  for 
the  complainants  againfst  the  respondents  severally,  !for  such 
amount  as  it  shall  appear  was  due  and  unpaid  by  each  of  them  on 
their  shares  of  the  capital  stock  of  the  Knox  Insurance  Co.,  and 
to  have  such  other  and  further  proceedings  as  to  justice  and  right 
may  appertain. 


SAWYER   V.    HOAG. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1873. 

[Reported  in  17  W alienee  610] 

Appeal  from  the  Circuit  Court  for  the  Northern  District  of 
Illinois,  the  case  being  thus : 

About  the  ist  of  April,  1865,  and  prior,  therefore,  to  the  passage 
of  the  Bankrupt  Act  of  1867,  the  directors  of  the  Lumberman's 
Insurance  Co.  of  Chicago — a  company  then  recently  incorporated 
and  authorized  to  begin  business  on  a  capital  of  $100,000,  of 
which  not  less  than  one-tenth  should  be  paid  in,  the  residue  to  be 
secured — invited  subscriptions  to  the  capital  stock  of  the  com- 
pany, stating,  in  most  instances,  to  those  whom  they  invited  to 
subscribe,  that  only  15  per  cent,  would  be  required  to  be  paid  down 
in  cash,  and  that  the  remaining  85  per  cent,  would  be  lent  back 
to  the  subscriber,  and  a  note  taken  therefor,  payable  in  five  years, 
with  7  per  cent,  interest,  payable  semi-annually,  secured  by  col- 
lateral security  satisfactory  to  the  directors  of  the  company. 
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In  this  state  of  things  one  Sawyer,  about  the  said  ist  of  April, 
1865,  at  the  solicitation  of  one  of  the  directors,  subscribed  for 
fifty  shares  of  stock.  When  called  upon  to  close  his  subscription, 
he  was  informed,  as  indeed  all  the  subscribers  were,  that  the  mat- 
ter would  be  closed  on  the  plan  above  mentioned. 

Sawyer  accordingly  complied  with  the  requirements,  and  gave 
his  check  to  the  company  for  $5000,  the  full  amount  of  his  stock, 
and  his  note,  payable  to  it  in  five  years  from  date,  for  $4250,  that 
is  to  say,  for  85  per  cent,  of  the  par  value  of  the  stock,  with 
interest,  payable  as  aforesaid,  and  delivered  to  the  company  as 
collateral  security  for  the  payment  of  his  note  satisfactory  securi- 
ties, and  received  from  the  company  a  check  for  $4250,  or  85  per 
cent,  of  the  par  value  of  the  stock,  by  way  of  and  as  for  a  loan 
thereof  from  the  company.  At  the  same  time  Sawyer  gave  a 
written  authority  to  the  company  to  sell  the  securities  at  public 
auction  for  cash  in  case  default  should  be  made  in  the  payment 
of  the  note  and  the  interest  thereon. 

Sawyer  subsequently  took  up  this  note  and  gave  in  substitution 
therefor  another  note  and  new  securities  as  collateral,  with  power, 
as  in  the  case  of  the  former  ones,  to  sell  them  on  default  of  pay- 
ment of  the  note  or  interest. 

At  the  time  when  the  said  original  and  substituted  notes  were 
made  money  was  worth  and  could  have  been  lent  in  Chicago  at 
from  8  to  10  per  cent,  interest  per  annum,  payable  semi-annually, 
on  good  security. 

The  original  transaction  was  regarded  and  treated  by  the  com- 
pany and  by  Sawyer  as  a  loan  by  the  company  to  him,  and  his 
stock  was  treated  as  fully  paid  for.  At  various  times  after  the 
giving  of  the  original  note  the  company  reported  to  the  authorities 
of  the  State  of  Illinois  and  of  other  States  that  its  capital  stock 
was  fully  paid. 

On  the  8th  and  9th  of  October,  a.d.  187 i,  a  great  fire  devastated 
the  city  of  Chicago  and  rendered  the  Lumberman's  Insurance  Co. 
insolvent;  and  on  the  25th  of  January,  1872 — it  being  at  that  time 
a  notorious  fact,  one  well  understood  by  the  public,  and  one  which 
Sawyer  had  good  reason  to  believe,  that  the  said  company  was 
insolvent  and  unable  to  pay  its  liabilities — Sawyer  purchased  of 
a  certain  Haj[es  a  certificate  of  an  adjusted  loss  for  $5000  against 
the  company  for  33  per  cent,  of  its  par  value. 

In  June,  1872,  after  Sawyer  had  purchased  this  certificate  of 
adjusted  loss,  a  petition  in  bankruptcy  was  filed  against  the  com- 
pany, and  it  having  been  adjudicated  a  bankrupt,  one  Hoag  was 
appointed  its  assignee. 

The  thirteenth  section  of  the  Bankrupt  Act  enacts  "  that  after 
the  adjudication  in  bankruptcy  the  creditors  shall  choose  one  or 
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more  assignees  of  the  debtor."  And  the  fourteenth  section,  under 
the  marginal  head  of  "  What  is  to  be  vested  in  the  assignee  by 
the  adjudication  of  bankruptcy,"  etc.,  enacts  that — 

"All  the  property  conveyed  by  the  bankrupt  in  fraud  of  his 
creditors,  all  rights  in  equity,  choses  in  action,  ...  all  debts 
due  him  or  any  person  for  his  use,  and  all  liens  and  securities 
therefor,  and  all  his  rights  of  action  for  property  or  estate  .  .  . 
and  for  any  cause  of  action  which  the  bankrupt  had  against  any 
person,  ,  .  .  with  the  like  right,  title,  power,  and  authority  to 
sell,  manage,  dispose  of,  sue  for  and  recover  the  same,  as  the 
bankrupt  might  or  could  have  had  if  no  assignment  had  been 
made,  shall,  in  virtue  of  the  adjudication  of  bankruptcy  and  the 
appointment  of  his  assignee,  be  at  once  vested  in  such  assignee : 
and  he  may  sue  for  and  recover  the  said  estate,  debts,  and  effects, 
and  may  prosecute  and  defend  all  suits  at  law  and  equity,  .  .  . 
in  the  same  manner  and  with  the  like  effect  as  they  might  have 
been  prosecuted  or  defended  by  such  bankrupt." 

The  fifteenth  section  of  the  act  enacts : 

"  That  the  assignee  shall  demand  and  receive  from  any  and  all 
persons  holding  the  same  all  the  estate  assigned  or  intended  to 
be  assigned  under  the  provisions  of  this  act." 

The  sixteenth  section  enacts : 

"  That  the  assignee  shall  have  the  like  remedy  to  recover  all 
said  estate,  debts,  and  effects,  in  his  own  name,  as  the  debtor 
might  have  had  if  the  decree  in  bankruptcy  had  not  been  rendered 
and  no  assignment  had  been  made." 

Among  the  effects  of  the  company  which  came  into  Hoag'sl 
hands  as  assignee  was  the  already  mentioned  note  of  Sawyer  for 
$4250,  with  the  securities  assigned  as  collateral.  Hoag  demanding  \ 
of  Sawyer  payment  of  this  note,  Sawyer  produced  his  certificate  ' 
of  adjusted  loss  for  $5000  and  insisted  on  setting  it  off  against 
the  demand,  asserting  a  right  to  do  this  under  the  twentieth  sec-  ' 
tion  of  the  Bankrupt  Act,  a  section  in  these  words : 

"  In  all  cases  of  mutual  debts  or  mutual  credits  between  the 
parties,  the  account  between  them  shall  be  stated,  and  one  debt  set 
off  against  the  other,  and  the  balance  only  shall  be  allowed  or 
paid,  but  no  set-off  shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate : 

''Provided,  That  no  set-off  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition." 

Hoag  refused  to  allow  the  set-off,  and  was  about  to  sell  the 
collateral  securities  in  accordance  with  the  power  given  to  him. 
Hereupon  Sawyer  filed  a  bill  in  the  court  below  to  enforce  the 
set-off,  in  which  he  alleged,  among  other  things,  that  the  note 
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given  by  him  to  the  insurance  company  was  for  money  lent  to 
him. 

The  assignee  in  his  answer  denied  that  the  note  was  for  money 
lent,  and  averred  that  it  was  in  fact  for  a  balance  due  by  Sawyer 
for  his  stock  subscription,  which  had  never  been  paid,  and  insisted 
that  such  balances  constituted  a  trust  fund  for  the  benefit  of  all 
creditors  of  the  insolvent  corporation,  which  could  not  be 
made  the  subject  of  a  set-ofF  against  an  ordinary  debt  due  by  the 
company  to  one  of  its  creditors.  After  the  general  replication 
the  case  was  submitted  to  the  court  below  on  an  agreed  statement 
of  facts.  That  court  decreed  against  the  complainant,  and  from  that 
decree  the  case  was  brought  by  the  present  appeal  to  this  court. 

D.  L,  Storey  and  C.  Hitchcock  for  the  appellant. 

/.  N,  Jewett,  contra,  for  the  appellee. 

Miller,  J.  The  first  and  most  important  question  to  be  decided 
in  this  case  is  whether  the  indebtedness  of  the  appellant  to  the  in- 
surance company  is  to  be  treated,  for  the  purposes  of  this  suit,  as 
really  based  on  a  loan  of  money  by  the  company  to  him,  or  as 
representing  his  unpaid  stock  subscription. 

The  charter  under  which  the  company  was  organized  authorized 
it  to  commence  business  upon  a  capital  stock  of  $100,000,  with 
ten  thousand  paid  in,  and  the  remainder  secured  by  notes  with 
mortgages  on  real  estate  or  otherwise.  The  transaction  by  which 
the  appellant  professes  to  have  paid  up  his  stock  subscription  is, 
shortly,  this:  He  gave  to  the  company  his  check  for  the  full 
amount  of  his  subscription — namely,  $5000.  He  took  the  check 
of  the  company  for  $4250,  being  the  amount  of  his  subscription 
less  the  15  per  cent,  required  of  each  stockholder  to  be  paid  in 
cash,  and  he  gave  his  note  for  the  amount  of  the  latter  check, 
with  good  collateral  security  for  its  payment,  with  interest 
at  7  per  cent,  per  annum.  The  appellant  and  the  company, 
by  its  officers,  agreed  to  call  this  latter  transaction  a  loan 
and  the  check  of  the  appellant  payment  in  full  of  his  stock; 
and  on  the  books  of  the  company,  and  in  all  other  respects  as 
between  themselves,  it  was  treated  as  payment  of  the  subscription 
and  a  loan  of  money.  It  is  agreed  that  at  this  time  the  current 
rate  of  interest  in  Chicago  was  greater  than  7  per  cent.,  and  it  is 
not  stated  as  a  fact  whether  these  checks  were  ever  presented  and 
paid  at  any  bank,  or  that  any  money  was  actually  paid  or  received 
by  either  party  in  the  transaction.  It  must,  therefore,  be  treated 
as  an  agreement  between  the  corporation,  by  its  officers,  on  the 
one  part,  and  the  appellant,  as  a  subscriber  to  the  stock  of  the 
company,  on  the  other  part,  to  convert  the  debt  which  the  latter 
owed  to  the  company  for  his  stock  into  a  debt  for  the  loan  of 
money,  thereby  extinguishing  the  stock  debt. 
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Undoubtedly  this  transaction,  if  nothing  unfair  was  intended, 
was  one  which  the  parties  could  do  effectually  as  far  as  they  alone 
were  concerned.  Two  private  persons  could  thus  change  the 
nature  of  the  indebtedness  of  one  to  the  other  if  it  was  found  to  be 
mutually  convenient  to  do  so.  And  in  any  controversy  which 
might  or  could  grow  out  of  the  matter  between  the  insurance 
company  and  the  appellant  we  are  not  prepared  to  say  that  the 
company,  as  a  corporate  body,  could  deny  that  the  stock  was  paid 
in  full. 

And  on  this  consideration  one  of  the  main  arguments  on  which 
the  appellant  seeks  to  reverse  the  decree  stands.  He  assumes  that 
the  assignee  in  bankruptcy  is  the  representative  alone  of  the  cor- 
poration, and  can  assert  no  right  which  it  could  not  have  asserted. 
The  weakness  of  the  argument  is  in  this  assumption.  The  assignee 
is  the  representative  of  the  creditors  as  well  as  the  bankrupt. 
He  is  appointed  by  the  creditors.  The  statute  is  full  of  authority 
to  him  to  sue  for  and  recover  property,  rights,  and  credits,  where 
the  bankrupt  could  not  have  sustained  the  action,  and  to  set  aside 
as  void  transactions  by  which  the  bankrupt  himself  would  be 
bound.  All  this,  of  course,  is  in  the  interest  of  the  creditors  of 
the  bankrupt. 

Had  the  creditors  of  this  insolvent  corporation  any  right  to 
look  into  and  assail  the  transaction  by  which  the  appellant  claims 
to  have  paid  his  stock  subscription? 

Though  it  be  a  doctrine  of  modem  date,  we  think  it  now  well 
established  that  the  capital  stock  of  a  corporation,  especially  its 
unpaid  subscriptions,  is  a  trust  fund  for  the  benefit  of  the  general 
creditors  of  the  corporation.  And  when  we  consider  the  rapid 
development  of  corporations  as  instrumentalities  of  the  commer- 
cial and  business  world  in  the  last  few  years,  with  the  correspond- 
ing necessity  of  adapting  legal  principles  to  the  new  and  varying 
exigencies  of  this  business,  it  is  no  solid  objection  to  such  a  prin- 
ciple that  it  is  modern,  for  the  occasion  for  it  could  not  sooner 
have  arisen. 

The  principle  is  fully  asserted  in  two  recent  cases  in  this  court 
— namely,  Burke  t'.  Smith,  i6  Wallace,  390,  and  in  New  Albany 
V,  Burke,  11  id,  96.  Both  these  cases  turned  upon  the  doctrine 
we  have  stated,  and  upon  the  necessary  inference  from  that  doc- 
trine that  the  governing  officers  of  a  corporation  cannot,  by  agree- 
ment or  other  transaction  with  the  stockholder,  release  the 
latter  from  his  obligation  to  pay,  to  the  prejudice  of  its  creditors, 
except  by  fair  and  honest  dealing  and  for  a  valuable  considera- 
tion. 

In  the  latter  case,  a  judgment  creditor  of  an  insolvent  railroad 
company,  having  exhausted  his  remedy  at  law,  sought  to  enforce 
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this  principle  by  a  bill  in  chancery  against  the  stockholders.  The 
court,  by  affirming  the  right  of  the  corporation  to  deal  with  the 
debt  due  it  for  stock  as  with  any  other  debt,  would  have  ended 
the  case  without  further  inquiry.  But  asserting,  on  the  contrary, 
to  its  full  extent,  that  such  stock  debts  were  trust  funds  in  their 
hands  for  the  benefit  of  the  corporate  creditors,  and  must  in  all 
cases  be  dealt  with  as  trust  funds  are  dealt  with,  it  was  found 
necessary  to  go  into  an  elaborate  inquiry  to  ascertain  whether  a 
violation  of  the  trust  had  been  committed.  And  though  the  court 
find  that  the  transaction  by  which  the  stockholders  had  been  re- 
leased was  a  fair  and  valid  one,  as  founded  on  the  conditions  of 
the  original  subscription,  the  assertion  of  the  general  rule  on  the 
subject  is  none  the  less  authoritative  and  emphatic.  See,  also, 
Curran  v.  State  of  Arkansas,  15  Howard,  304;  Wood  v,  Dummer, 
3  Mason,  305;  Slee  v.  Bloom,  19  Johnson,  456,  and  numerous 
other  cases  cited  by  the  counsel  for  the  appellees. 

In  the  case  before  us  the  assignee  of  the  bankrupt,  in  the  inter- 
est of  the  creditors,  has  a  right  to  inquire  into  this  conventional 
payment  of  his  stock  by  one  of  the  shareholders  of  the  company ; 
\and  on  that  inquiry  we  are  of  opinion  that,  as  to  these  creditors, 
\there  was  no  valid  payment  of  his  stock  by  the  appellant.  We 
jdo  not  base  this  upon  the  ground  that  no  money  actually  passed 
between  the  parties.  It  would  have  been  just  the  same  if,  agree- 
ing beforehand  to  turn  the  stock  debt  into  a  loan,  the  appellant 
had  brought  the  money  with  him,  paid  it,  taken  a  receipt  for  it, 
and  carried  it  away  with  him.  This  would  be  precisely  the  equiva- 
lent of  the  exchange  of  checks  between  the  parties.  It  is  the  in- 
tent and  purpose  of  the  transaction  which  forbids  it  to  be  treated 
as  valid  payment.  It  is  the  change  of  the  character  of  a  debt  from 
one  of  a  stock  subscription  unpaid  to  that  of  a  loan  of  money. 
The  debt  ceases  by  this  operation,  if  effectual,  to  be  the  trust  fund 
to  which  creditors  can  look,  and  becomes  ordinary  assets,  with 
which  the  directors  may  deal  as  they  choose. 

And  this  was  precisely  what  was  designed  by  the  parties.  It 
divested  the  claim  against  the  stockholder  of  its  character  of  a 
trust  fund,  and  enabled  both  him  and  the  directors  to  deal  with 
it  freed  from  that  charge.  There  are  three  or  four  of  these 
cases  now  before  us  in  which  precisely  the  same  thing  was  done 
by  other  insurance  companies  organized  in  Chicago,  and  we  have 
no  doubt  it  was  done  by  this  company  in  regard  to  all  their  stock- 
holders. 

It  was,  therefore,  a  regular  system  of  operations  to  the  injury 
of  the  creditor,  beneficial  alone  to  the  stockholder  and  the  cor- 
poration. 
We  do  not  believe  we  characterize  it  too  strongly  when  we  say 
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that  it  was  a  fraud  upon  the  public  who  were  expected  to  deal 
with  them. 

The  result  .of  it  was  that  the  capital  stock  of  the  company  was 
neither  paid  up  in  actual  money,  nor  did  it  exist  in  the  form  of 
deferred  instalments  properly  secured. 

It  is  said  by  the  appellant's  counsel  that  conceding  this,  it  is 
still  a  debt  due  by  him  to  the  corporation  at  the  time  that  he  be- 
came the  owner  of  the  debt  due  by  the  corporation  to  Hayes,  and, 
therefore,  the  proper  subject  of  set-oflE  under  the  twentieth  section 
of  the  Bankrupt  Act.  That  section  is  as  follows :  "  In  all  cases  of 
mutual  debts  or  mutual  credits  between  the  parties,  the  account 
between  them  shall  be  stated,  and  one  debt  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed  or  paid,  but  no  set-off 
shall  be  allowed  of  a  claim  in  its  nature  not  provable  against  the 
estate :  Provided,  that  no  set-off  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition." 

This  section  was  not  intended  to  enlarge  the  doctrine  of  set-off 
or  to  enable  a  party  to  make  a  set-off  in  cases  where  the  principles 
of  legal  or  equitable  set-off  did  not  previously  authorize  it. 

The  debts  must  be  mutual ;  must  be  in  the  same  right. 

The  case  before  us  is  not  of  that  character.  The  debt  which  the 
appellant  owed  for  his  stock  was  a  trust  fund  devoted  to  the  pay- 
ment of  all  the  creditors  of  the  company.  As  soon  as  the  company 
became  insolvent,  and  this  fact  became  known  to  the  appellant, 
/  the  right  of  set-off  for  an  ordinary  debt  to  its  full  amount  ceased. 
It  became  a  fund  belonging  equally  in  equity  to  all  the  creditors, 
.and  could  not  be  appropriated  by  the  debtor  to  the  exclusive  pay- 
ment of  his  own  claim. 

It  is  unnecessary  to  go  into  the  inquiry  whether  this  claim  was 
acquired  before  the  commission  of  an  act  of  bankruptcy  by  the 
company  or  the  effect  of  the  bankruptcy  proceeding.  The  result 
would  be  the  same  if  the  corporation  was  in  the  process  of  liqui- 
dation in  the  hands  of  a  trustee  or  under  other  legal  proceedings. 
It  would  still  remain  true  that  the  unpaid  stock  was  a  trust  fund 
for  all  the  creditors,  which  could  not  be  applied  exclusively  to 
the  payment  of  one  claim,  though  held  by  the  stockholder  who 
owed  that  amount  on  his  subscription. 

Nor  do  we  think  the  relation  of  the  appellant  in  this  case  to  the 
corporation  is  without  weight  in  the  solution  of  the  question 
before  us.  It  is  very  true  that  by  the  power  of  the  legislature 
there  is  created  in  all  acts  of  incorporation  a  legal  entity  which 
can  contract  with  its  shareholders  in  the  ordinary  transactions 
of  business  as  with  other  persons.  It  can  buy  of  them,  sell  to 
them,  make  loans  to  them,  and  in  insurance  companies  make  con- 
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tracts  of  insurance  with  them,  in  all  of  which  both  parties  are 
bound  by  the  ordinary  laws  of  contract.  The  stockholder  is  also 
relieved  from  personal  liability  for  the  debts  of  the  company. 
But,  after  all,  this  artificial  body  is  but  the  representative  of  its 
stockholders,  and  exists  mainly  for  their  benefit,  and  is  governed 
and  controlled  by  them  through  the  officers  whom  they  elect.  And 
the  interest  and  power  of  legal  control  of  each  shareholder  is  in 
exact  proportion  to  the  amount  of  his  stock.  It  is,  therefore,  but 
just  that  when  the  interest  of  the  public,  or  of  strangers  dealing 
with  this  corporation  is  to  be  affected  by  any  transaction  between 
the  stockholders  who  own  the  corporation  and  the  corporation 
itself,  such  transaction  should  be  subject  to  a  rigid  scrutiny,  and 
if  found  to  be  infected  with  anything  unfair  toward  such  third 
person,  calculated  to  injure  him,  or  designed  intentionally  and 
inequitably  to  screen  the  stockholder  from  loss  at  the  expense  of 
the  general  creditor,  it  should  be  disregarded  or  annulled  so  far 
as  it  may  inequitably  affect  him.    Lawrence  v.  Nelson,  21  N.  Y. 

158. 

These  principles  require  the  affirmation  of  the  decree  in  the 
present  case,  and  it  is  accordingly  affirmed. 

Hunt,  J.,  dissented,  holding  that  the  transaction  was  a  loan 
by  the  company  to  the  appellant. 


HATCH   V.    DANA. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1879. 

[Reported  in  loi  United  States  Reports  205.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

On  April  12,  1871,  Charles  A.  Dana  recovered  a  judgment 
in  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois  against  the  Chicago  Republican  Co.,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of  Illinois,  for 
the  sum  of  $6419.17  and  costs. 

An  execution  issued  upon  this  judgment  was  by  the  marshal 
of  the  United  States  for  that  district  returned  nulla  bona. 

Thereupon,  on  August  23,  1871,  Dana,  on  behalf  of  himself 
and  all  other  creditors  of  the  company  who  might  come  in  and 
seek  relief  by  and  contribute  to  the  expense  of  the  suit,  exhibited 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
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of  Illinois  his  bill  in  equity  against  the  company,  Hatch,  Williams, 
and  other  resident  stockholders,  averring  the  incorporation  of  the 
company  in  February,  1865,  with  a  capital  stock  of  $500,000, 
divided  into  shares  of  $100  each ;  that  at  a  meeting  of  the  incor- 
porators, held  in  Chicago  in  April,  1865,  certain  stock  subscrip- 
tions were  made.  Hatch  and  Williams  each  subscribing  for  one 
hundred  shares ;  that  a  complete  organization  of  the  company  was 
effected,  and  an  assessment  of  twenty  per  cent,  declared  upon  the 
stock  subscribed,  the  company  thereupon  commencing  business; 
that  eighty  per  cent,  of  the  subscriptions  to  stock  so  made  still 
remains  unpaid ;  that  in  October,  1870,  the  company  so  organized 
sold  and  transferred  all  its  tangible  property,  credits,  and  sub- 
scription lists  to  a  corporation  of  a  very  similar  name,  and  there- 
upon ceased  to  do  business ;  that  the  company  is  wholly  insolvent ; 
avers  the  recovery  of  the  judgment  aforesaid,  the  issue  and  the 
return  unsatisfied  of  an  execution  thereon ;  that  there  are  no  other 
unpaid  creditors  than  the  complainant.  It  prays  that,  upon  an 
accounting  of  the  amount  unpaid  upon  the  stock  subscriptions  of 
the  stockholders  named  as  defendants,  they  may  be  decreed  to  pay 
so  much  of  the  balance  found  unpaid  on  their  respective  subscrip- 
'  tions  as  will  be  sufficient  to  pay  the  ascertained  debts  of  the  cor- 
Iporation,  including  the  judgment  aforesaid;  and  for  general 
•  relief. 

The  complainant  dismissed  the  bill  as  to  all  of  the  defendants, 
except  Hatch  and  Williams.  They  in  their  answer  admit  the 
incorporation  and  organization  of  the  company,  as  alleged  in  the 
bill;  do  not  deny  that  they  were  of  the  original  stockholders 
therein  to  the  amount  alleged  in  the  bill,  but  aver  that  they  paid  in 
thirty  per  cent,  of  the  amount  subscribed  by  them ;  admit  the  sale 
of  its  property  in  October,  1870,  and  that  since  then  it  has  done  no 
business ;  do  not  know  whether  it  is  indebted  to  the  complainant 
or  any  other  person,  or  whether  or  not  it  is  insolvent ;  deny  the 
recovery  of  the  said  judgment  and  call  for  full  proof  thereof,  but 
admit  that,  if  such  judgment  was  lawfully  rendered,  it  still  re- 
mains in  full  force  and  unsatisfied;  aver  that  about  August  i, 
1866,  the  company  determined  to  reduce  its  capital  stock  from 
$500,000  to  $200,000,  and  did  so,  calling  in  all  existing  certificates, 
and  reissuing  to  the  holders  thereof  new  certificates  for  two-fifths 
of  the  amount  which  they  originally  held,  since  which  time  various 
transfers  of  portions  of  the  new  or  substituted  stock  have  been 
made,  but  the  respondents  do  not  know  to  whom  or  by  whom  they 
have  been  made ;  state  the  names  of  certain  persons  who,  together 
with  the  defendants,  are  holders  and  owners  of  portions  of  the 
stock ;  and  ask  that  all  said  persons  be  made  parties,  and  that  an 
accounting  be  had,  in  conformity  with  the  prayer  of  the  bill. 
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A  replication  to  the  answers  was  filed. 

The  facts  of  the  case  are  set  out  in  the  complainant's  bill.  A 
decree  was  rendered  January  6,  1879,  that  the  complainant, 
Charles  A.  Dana,  recover  of  Hatch  and  Williams  the  sum  of 
$9398.72,  being  the  amount  due  on  that  day  upon  the  said  judg- 
ment, and  that  they  pay  the  costs  of  the  suit  to  be  taxed,  it  being 
provided,  however,  that  of  the  sum  so  decreed  to  be  paid  not 
more  than  $7000,  together  with  interest  thereon  from  the  date 
of  the  decree,  at  the  rate  of  six  per  cent,  per  annum,  shall  be  made 
\  and  collected  from  either  said  Hatch  or  Williams,  the  said  sum 
of  $7000  being  the  amount  the  court  finds  each  of  them  to  owe  and 
be  indebted  to  the  Chicago  Republican  Co. 

From  this  decree  Hatch  and  Williams  appealed. 

D.  T.  Littler  for  the  appellants. 

£.  B.  McCagg  contra. 

Strong,  J.  This  bill  is  an  ordinary  creditor's  bill,  the  sole  object 
of  which  is  to  obtain  payment  of  the  complainant's  judgment.  It 
is  true  it  is  brought  on  behalf  of  the  complainant  and  all  other 
creditors  of  the  corporation  who  might  choose  to  come  in  and 
seek  relief  by  it,  contributing  to  the  expense  of  the  suit.  But  no 
other  creditors  came  in ;  and  it  does  not  appear  that  there  is  any 
other  creditor,  unless  it  be  one  of  the  stockholders,  who  was  made 
a  defendant,  and  who  filed  a  cross-bill  which  he  afterward  dis- 
missed.   All  the  stockholders  were  not  made  defendants. 

The  bill  was  not  a  bill  seeking  to  wind  up  the  company.  It 
sought  simply  payment  of  a  debt  out  of  the  unpaid  stock  sub- 
scriptions. 

That  unpaid  stock  subscriptions  are  to  be  regarded  as  a  fund, 
which  the  corporation  holds  for  the  payment  of  its  debts,  is  an 
undeniable  proposition.  But  the  appellants  insist  that  a  creditor 
of  an  insolvent  corporation  is  not  at  liberty  to  proceed  against 
one  or  more  delinquent  subscribers  to  recover  the  amount  of  his 
debt  without  an  account  being  taken  of  other  indebtedness,  and 
without  bringing  in  all  the  stockholders  for  contribution.  They 
insist  also  that  by  the  terms  of  the  subscriptions  for  stock  made 
by  these  appellants  they  were  to  pay  for  the  shares  set  opposite 
their  names  respectively,  *'as  called  for  by  the  said  company;" 
that  the  company  made  no  calls  for  more  than  thirty  per  cent.; 
that,  therefore,  this  company  could  not  recover  the  seventy  per 
cent,  unpaid  without  making  a  previous  call ;  and  that  a  court  of 
equity  will  not  enforce  the  contract  differently  from  what  was 
contemplated  in  the  subscription. 

These  positions,  we  think,  are  not  supported  by  the  authorities 
— certainly  not  by  the  more  modern  ones — nor  are  they  in  har- 
mony with  sound  reason  when  considered  with  reference  to  the 
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'  facts  of  this  case.  The  liability  of  a  subscriber  for  the  capital 
\  stock  of  a  company  is  several,  and  not  joint.  By  his  subscription 
each  becomes  a  several  debtor  to  the  company,  as  much  so  as  if 
he  had  given  his  promissory  note  for  the  amount  of  his  subscrip- 
tion. At  law,  certainly,  his  subscription  may  be  enforced  against 
him  without  joinder  of  other  subscribers;  and  in  equity  his 
liability  does  not  cease  to  be  several.  A  creditor's  bill  merely! 
\  I  subrogates  the  creditor  to  the  £lace  of  the  debtor,  and  gamisheal 
^  the  debt  due  to  theuidebteS  corporation.  It  does  not  change  the 
character  of  the  debt  attached  or  garnished.  It  may  be  that  if 
the  object  of  the  bill  is  to  wind  up  the  affairs  of  this  corporation, 
all  the  shareholders,  at  least  so  far  as  they  can  be  ascertained, 
should  be  made  parties,  that  complete  justice  may  be  done  by 
equalizing  the  burdens,  and  in  order  to  prevent  a  multiplicity  of 
suits.  But  this  is  no  such  case.  The  most  that  can  be  said  is  that 
the  presence  of  all  the  stockholders  might  be  convenient,  not  that 
it  is  necessary.  When  the  only  object  of  a  bill  is  to  obtain  payment 
of  a  judgment  against  a  corporation  out  of  its  credits  or  intan- 
gible property — ^that  is,  out  of  its  unpaid  stock,  there  is  not  the 
same  reason  for  requiring  all  the  stockholders  to  be  made  defend- 
ants. In  such  a  case  no  stockholder  can  be  compelled  to  pay  more 
than  he  owes. 

In  Ogilvie  v,  Knox  Insurance  Co.,  22  How.  380,  the  question 
was  considered.  That  was  a  case  in  which  several  judgment 
creditors  of  a  corporation  had  brought  a  creditor's  bill  against  it 
and  thirty-six  subscribers  to  its  capital  stock.  The  bill  alleged 
that  the  complainants  had  recovered  judgments  against  the  com- 
pany, upon  which  executions  had  been  issued  and  returned  "  no 
property ; "  that  the  other  defendants  had  severally  subscribed  for 
its  stock,  and  that  the  subscriptions  remained  unpaid,  pa3rment 
not  having  been  enforced  by  the  company.  The  prayer  of  the  bill 
was  that  these  other  defendants  might  be  decreed  to  pay  their 
subscriptions,  and  that  the  judgments  might  be  satisfied  out  of 
the  sum  paid.  It  was  objected,  as  here,  that  the  bill  was  defective 
for  want  of  proper  parties ;  but  the  court  held  the  objection  un- 
tenable. In  delivering  the  opinion  of  the  court,  Grier,  J.,  said : 
"  The  creditors  of  the  corporation  are  seeking  satisfaction  out  of 
the  assets  of  the  company  to  which  the  defendants  are  debtors. 
If  the  debts  attached  are  sufficient  to  pay  their  demands,  the 
creditors  need  look  no  further.  They  are  not  bound  to  settle  up 
all  the  affairs  of  this  corporation,  and  the  equities  between  its 
various  stockholders,  corporators,  or  debtors.  If  A  is  bound  to 
pay  his  debt  to  the  corporation  in  order  to  satisfy  its  creditors, 
he  cannot  defend  himself  by  pleading  that  these  complainants 
might  have  got  their  satisfaction  out  of  B  as  well.    It  is  true,  if  it 
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be  necessary  to  a  complete  satisfaction  of  the  complainants  that 
the  corporation  be  treated  as  an  insolvent,  the  court  may  appoint  a 
receiver,  with  authority  to  collect  and  receive  all  the  debts  due  to 
the  company,  and  administer  all  its  assets.  In  that  way  all  the 
other  stockholders  or  debtors  may  be  made  to  contribute."  The 
court,  therefore,  directed  a  decree  against  the  respondents  sev- 
erally for  such  amounts  as  appeared  to  be  due  and  unpaid  by  each 
of  them  for  their  shares  of  the  capital  stock. 

This  case  is  directly  in  point,  and  it  does  not  stand  alone.  In 
Bartlett  v.  Drew,  57  N.  Y.  587,  it  was  ruled  that  when  the  prop- 
erty of  a  corporation  had  been  divided  among  its  stockholders 
before  all  its  debts  had  been  paid,  a  judgment  creditor,  after  the 
return  of  an  execution  unsatisfied,  might  maintain  an  action,  in 
the  nature  of  a  creditor's  bill,  against  a  stockholder  to  reach  what- 
soever was  so  received  by  him,  and  that  he  was  not  required  to 
make  all  the  stockholders  parties  to  the  action ;  that  he  had  noth- 
ing to  do  with  the  equities  between  the  stockholders,  unless  he 
chose  to  intervene  to  settle  them.  This  is  much  beyond  what  the 
complainant  needs  in  this  case.  It  is  enforcing  against  stockhold- 
ers in  severalty  what  the  corporation  could  not  enforce,  without 
any  regard  to  the  equities  of  one  against  the  others. 

So  in  Pierce  v.  The  Milwaukee  Construction  Co.,  38  Wis.  253, 
which  was  a  proceeding  analogous  to  a  creditor's  bill,  and  brought 
to  enforce  payment  to  a  judgment  creditor  of  the  company  of  un- 
paid subscriptions  to  its  capital  stock,  it  was  ruled  that  the  com- 
plaint was  not  bad  because  all  the  stockholders  were  not  made 
defendants.  This,  it  is  true,  was  a  proceeding  under  a  statute, 
but  it  was  a  statute  enacting  substantially  this  equity  rule. 

In  Marsh  v.  Burroughs,  i  Woods,  468,  a  bill  of  certain  credit- 
ors who  had  recovered  judgments  against  a  bank  to  recover  from 
some  stockholders  who  had  not  paid  in  full  their  subscriptions, 
non- joinder  of  parties  was  set  up  in  defense.  Bradley,  J.,  said : 
"  A  judgment  creditor  who  has  exhausted  his  legal  remedy  may 
pursue  in  a  court  of  equity  any  equitable  interest,  trust,  or  de- 
mand of  his  debtor,  in  whosesoever  hands  it  may  be.  And  if  the 
party  thus  reached  has  a  remedy  over  against  other  parties  for 
contribution  or  indemnity,  it  will  be  no  defense  to  the  primary 
suit  against  him  that  they  are  not  parties.  If  a  creditor  were  to 
be  stayed  until  all  such  parties  could  be  made  to  contribute  their 
proportionate  share  of  the  liability,  he  might  never  get  his  money." 

The  case  of  Wood  v,  Dummer,  3  Mas.  308,  upon  which  the 
appellants  largely  rely,  was  not  an  attempt  to  reach  unpaid  stock 
subscriptions.  It  was  sought  to  follow  the  property  of  a  corpora- 
tion paid  over  to  its  shareholders  before  its  debts  were  paid.  But 
even  in  that  case  the  bill  was  sustained,  though  all  the  sharehold- 
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ers  were  not  made  defendants.  Those  not  sued  appear  to  have 
been  treated  only  as  convenient,  not  as  necessary,  parties. 

The  cases  of  Pollard  zk  Bailey,  20  Wall.  520,  and  Terry  v. 
Tubman,  92  U.  S.  156,  are  not  in  conflict  with  Ogilvie  v,  Knox 
Insurance  Co.  They  arose  under  statutory  provisions  imposing 
upon  the  stockholders  of  banks  a  liability  for  the  debts  of  the 
corporation,  "  in  proportion  to  their  stock  held  therein."  It  was 
this  liability  beyond  the  stock  subscription  which  was  sought  to 
be  enforced,  and  as  it  was  only  a  proportional  liability,  its  extent 
could  be  ascertained  only  when  the  obligation  of  the  other  share- 
holders was  taken  into  consideration.  Hence  it  was  ruled  that 
the  proper  mode  of  proceeding  was  by  bill  in  equity  in  which  an 
account  of  the  debts  and  stock  could  be  taken  and  a  pro  rata  dis- 
tribution could  be  made.  Not  a  hint  was  given  that  the  latter 
case  was  intended  to  be  questioned  or  qualified.  Indeed,  Pollard 
V,  Bailey  and  Terry  v.  Tubman  have  little  analogy  to  it  or  to  the 
case  we  have  now  before  us.  They  were  both  suits  at  law.  The 
debt  due  by  these  appellants  to  the  corporation  of  which  they  are 
members  is  a  fixed  and  definite  one,  and  it  is  neither  more  nor  less 
because  other  debts  may  be  due  to  the  company  from  other  stock- 
holders. 

We  hold,  therefore,  that  the  complainant  was  under  no  obliga- 
tion to  make  all  the  stockholders  of  the  bank  defendants  in  his 
bill.  It  was  not  his  dutv  to  marshal  the  assets  of  the  bank  or  to 
adjust  the  equities  between  the  corporators.  In  all  that  he  had 
no  interest.  The  appellants  may  have  had  such  an  interest,  and 
if  so,  it  was  quite  in  their  power  to  secure  its  protection.  They 
might  have  moved  for  a  receiver,  or  they  might  have  filed 
a  cross-bill,  obtained  a  discovery  of  the  other  stockholders,  brought 
them  in,  and  enforced  contribution  from  all  who  had  not  paid 
their  stock  subscriptions.  Their  equitable  right  to  contribution 
is  not  yet  lost. 

That  the  appellants  are  not  protected  by  the  fact,  if  such  was 
the  fact,  that  their  subscriptions  for  stock  were  payable  "  as  called 
for  by  the  company,"  we  think  is  clear.  Assuming  that  such  a 
clause  in  the  subscription  meant  more  than  an  agreement  to  pay 
on  demand,  and  that  it  contemplated  a  formal  call  upon  all  sub- 
scribers to  the  stock  of  the  company,  the  subscriptions  were  still 
in  the  nature  of  a  fund  for  the  payment  of  the  company's  debts, 
and  it  was  the  duty  of  the  company  to  make  the  calls  whenever 
the  funds  were  needed  for  such  payment.  If  they  were  not  made, 
the  officers  of  the  company  violated  their  trust,  held  both  for  the 
stockholders  and  the  company.  And  it  would  seem  to  be  singular 
if  the  stockholders  could  protect  themselves  from  paying  what 
they  owe  by  setting  up  the  default  of  their  own  agents.    But  in 
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this  case  the  company  went  out  of  business  before  the  complainant 
obtained  his  judgment,  and  it  does  not  appear  that  since  that  time 
it  has  had  any  officers  who  could  make  the  calls.  Before  that 
time  its  president  was  dead.  However  this  may  be,  it  is  well 
settled  that  a  court  of  equity  may  enforce  the  payment  of  stock 
subscriptions  though  there  have  been  no  calls  for  them  by  the 
company.  In  Henry  v.  Railroad  Co.,  17  Ohio,  187,  a  suit  brought 
by  a  judgment  creditor  of  a  corporation  to  enforce  payment  by  its 
stockholders  of  their  unpaid  subscriptions,  for  which  calls  had 
not  been  made,  it  was  held  that  when  a  company  ceases  to  keep  up 
its  organization,  and  abandons  all  action  under  the  charter,  a  pro- 
ceeding at  the  instance  of  the  creditor  becomes  indispensable.  It 
was  further  said :  "  When  a  company,  becoming  insolvent,  as  in 
this  case,  abandons  all  action  under  its  charter,  the  original  mode 
of  making  calls  upon  the  stockholders  cannot  be  pursued.  The 
debt,  therefore,  from  that  time  must  be  treated  as  due  without 
further  demand."  This  means,  of  course,  as  between  the  debtor 
and  the  creditor  of  the  corporation.  After  all,  a  company  call  is 
but  a  step  in  the  process  of  collection,  and  a  court  of  equity  may 
pursue  its  own  mode  of  collection,  so  that  no  injustice  is  done  to 
the  debtor. 

In  the  English  courts  a  mandamus  is  sometimes  awarded  to 
compel  the  directors  to  make  the  necessary  calls.  Queen  z\  The 
Victoria  Park  Co.,  i  Ad.  &  El.  (N.  S.)  544;  Queen  v,  Ledgard, 
id,  616;  The  King  v,  Katharine  Dock  Co.,  4  Bam.  &  Ad.  360. 
But  this  remedy  can  avail  only  when  there  are  directors.  The 
remedy  in  equity  is  more  complete,  and  it  is  well  recognized. 
Ward  V,  The  Griswoldville  Manufacturing  Co.,  16  Conn.  593. 
In  such  cases  it  is  nowhere  held,  so  far  as  we  know,  that  a  formal 
call  must  be  made  before  a  bill  can  be  filed.  Indeed,  the  filing  of 
the  bill  is  equivalent  to  a  call.  Before  it  is  filed  the  court  has  no 
jurisdiction  of  the  matter.  In  bankruptcy,  an  assessment  or  a  call 
may  be  made,  for  the  assignee  of  a  bankrupt  corporation  succeeds 
to  its  rights  and  becomes  the  legal  owner.    Not  so  in  equity. 

In  the  Dalton,  etc.,  Railroad  Co.  v,  Mcl>aniel,  56  Ga.  191,  a 
creditor's  bill  very  like  the  present  was  filed.  It  was  objected  by 
ftie  stockholders,  who  were  defendants,  that  it  was  for  the  direct- 
ors of  the  company  and  not  for  the  court  to  call  in  the  stock 
subscriptions,  and  that  their  contract  only  obligated  them  to  obey 
a  call  emanating  from  the  company ;  but  it  was  ruled  that  "  princi- 
ple and  sound  reason  accord  with  authority  that  equity  will  grant 
relief  in  all  such  cases." 

In  view  of  these  considerations  we  think  none  of  the  assign- 
ments of  error  is  sustained. 

Decree  affirmed. 
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COIT  V.  GOLD  AMALGAMATING  CO. 

In  the  Supreme  Court  of  the  United  States,  December  6, 

1886. 

[Reported  in  119  United  States  Reports  343.] 

This  was  a  bill  in  equity  against  a  corporation  and  its  stock- 
*  holders  to  enforce  a  debt  due  from  the  former  against  the  latter. 
The  case  is  stated  in  the  opinion  of  the  court. 

Edward  F.  Hoffman  and  Charles  Hart  for  appellant. 

R,  C.  McMurtrie  (Pierce  Archer  was  with  him  on  his  brief). 

Field,  J.»  The  defendant,  the  North  Carolina  Gold  Amalga- 
mating Co.,  was  incorporated  under  the  laws  of  North  Carolina 
on  the  30th  of  January,  1874,  for  the  purpose,  among  other  things, 
of  working,  milling,  smelting,  reducing,  and  assaying  ores  and 
metals,  with  the  power  to  purchase  such  property,  real  and  per- 
sonal, as  might  be  necessary  in  its  business,  and  to  mortgage  or 
sell  the  same. 

The  plaintiff  is  the  holder  of  a  judgment  against  the  company 
or  $5489,  recovered  in  the  Court  of  Common  Pleas  of  Phila- 
delphia, on  the  i8th  of  May,  1879,  upon  its  two  drafts,  one  dated 
June  I,  1874,  and  the  other  August  15,  1874,  each  payable  four 
months  after  its  date.  Unable  to  obtain  satisfaction  of  this  judg- 
ment upon  execution,  and  finding  that  the  company  was  insolvent, 
the  plaintiff  brought  this  suit  to  compel  the  stockholders  to  pay 
what  he  claims  to  be  due  and  unpaid  on  the  shares  of  the  capital 
stock  held  by  them,  alleging  that  he  had  frequently  applied  to  the 
officers  of  the  company  to  institute  a  suit  for  that  purpose,  but 
that  under  various  pretenses  they  refused  to  take  any  action  in  the 
premises. 

By  its  charter  the  minimum  capital  stock  was  fixed  at  $100,000, 
divided  into  1000  shares  of  $100  each,  with  power  to  increase  it  v 
from  time  to  time,  by  a  majority  vote  of  the  stockholders,  to  \ 
$2,500,000.     The  charter  provided  that  the  subscription  to  the  | 
capital  stock  might  be  paid  "  in  such  instalments,  in  such  manner 
and  in  such  property,  real  and  personal,"  as  a  majority  of  the 
corporators  might  determine,  and  that  the  stockholders  should 
not  be  liable  for  any  loss,  or  damages,  or  be  responsible  beyond 
the  assets  of  the  company. 

Previously  to  the  charter  the  corporators  had  been  engaged  in 
mining  operations,  conducting  their  business  under  the  name  and 
title  which  they  took  as  a  corporation.  Upon  obtaining  the  char- 
ter, the  capital  stock  was  paid  by  the  property  of  the  former  as- 
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sociation,  which  was  estimated  to  be  of  the  value  of  $100,000,  the 
shares  being  divided  among  the  stockholders  in  proportion  to  their 
respective  interests  in  the  property.  Each  stockholder  placed  his 
estimate  upon  the  property;  and  the  average  estimate  amounted 
to  $137,500.  This  sum  they  reduced  to  $100,000,  inasmuch  as 
the  capital  stock  was  to  be  of  that  amount. 

The  plaintiff  contends,  and  it  is  the  principal  basis  of  his  suit, 
that  the  valuation  thus  put  upon  the  property  was  illegally  and 
fraudulently  made  at  an  amount  far  above  its  actual  value,  aver- 
ring that  the  property  consisted  only  of  a  machine  for  crushing 
ores,  the  right  to  use  a  patent  called  the  Crosby  process,  and  the 
charter  of  the  proposed  organization ;  that  the  articles  had  no  mar- 
ket or  actual  value,  and,  therefore,  that  the  capital  stock  issued 
thereon  was  not  fully  paid,  or  paid  to  any  substantial  extent,  and 
that  the  holders  thereof  were  still  liable  to  the  corporation  and  its 
creditors  for  the  unpaid  subscription. 

If  it  were  proved  that  actual  fraud  was  committed  in  the  pay- 
ment of  the  stock,  and  that  the  complainant  had  given  credit  to 
the  company  from  a  belief  that  its  stock  was  fully  paid,  there 
would  undoubtedly  be  substantial  ground  for  the  relief  asked. 
But  where  the  charter  authorizes  capital  stock  to  be  paid  in  prop- 
erty, and  the  shareholders  honestly  and  in  good  faith  put  in  prop- 
erty instead  of  money  in  paymenf  6f  their  subscriptions,  third 
'  parties  have  no  ground  of  complaint.    The  case  is  very  different 
from  that  in  which  subscriptions  to  stock  are  payable  in  cash, 
and  where  only  a  part  of  the  instalments  has  been  paid.    In  that 
case  there  is  still  a  debt  due  to  the  corporation,  which,  if  it  be- 
come insolvent,  may  be  sequestered  in  equity  by  the  creditors,  as  a 
^  trust  fund  liable  to  the  payment  of  their  debts.    But  where  full 
;  paid  stock  is  issued  for  property  received,  there  must  be  actual 
;  fraud  in  the  transaction  to  eijable  creditors  of  the  corporation  to 
!  call  the  stockholders  to  account.    A  gross  and  obvious  overvalua- 
tion of  property  would  be  strong  evidence  of  fraud.    Boynton  v. 
Hatch,  47  N.  Y.  225;  Van  Cott  v.  Van  Brunt,  82  N.  Y.  535; 
Carr  v,  Le  Fevre,  27  Penn.  Stat.  413. 

But  the  allegation  of  intentional  and  fraudulent  undervaluation 
of  the  property  is  not  sustained  by  the  evidence.  The  patent  and 
the  machinery  had  been  used  by  the  corporators  in  their  business, 
which  was  continued  under  the  charter.  They  were  immediately 
serviceable,  and  therefore  had  to  the  company  a  present  value. 
The  corporators  may  have  placed  too  high  an  estimate  upon  the 
property,  but  the  court  below  finds  that  its  valuation  was  honestly 
and  fairly  made ;  and  there  is  only  one  item,  the  value  of  the  char- 
tered privileges,  which  is  at  all  liable  to  any  legal  objection.  But 
if  that  were  deducted,  the  remaining  amount  would  be  so  near  to 
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the  aggregate  capital,  that  no  implication  could  be  raised  against 
the  entire  good  faith  of  the  parties  in  the  transaction. 

In  May,  1874,  the  company  increased  its  stock,  as  it  was  author- 
ized to  do  by  Its  charter,  to  $1,000,000,  or  10,000  shares  of  $100 
each.  This  increase  was  made  pursuant  to  an  agreement  with 
one  Howes,  by  which  the  company  was  to  give  him  2000  shares 
of  the  increased  stock  for  certain  lands  purchased  from  him.  Of 
the  balance  of  the  increased  shares,  4000  were  divided  among  the 
holders  of  the  original  stock  upon  the  return  and  delivery  to  the 
company  of  the  original  certificates — ^they  thus  receiving  four 
shares  of  the  increased  capital  stock  for  one  of  the  original  shares 
returned.  The  other  4000  shares  were  retained  by  the  company. 
The  land  purchased  was  subject  to  three  mortgages,  of  which 
the  plaintiff  held  the  third;  and  the  agreement  was  that,  under 
the  first  mortgage,  a  sale  should  be  made  of  the  property,  and 
that  mortgages  for  a  like  amount  should  be  given  to  the  parties 
according  to  their  several  and  respective  amounts,  and  in  their  re- 
spective positions  and  priorities. 

The  plaintiff  was  to  be  placed  by  the  company,  after  the  release 
of  his  mortgage,  in  the  same  position.  Accordingly  he  made  a 
deed  to  it  of  all  his  interest  and  title  under  the  mortgage  held  by 
him,  the  trustee  joining  with  him,  in  which  deed  the  agreement 
was  recited.  The  company,  thereupon,  gave  him  its  mortgage 
upon  the  same  and  other  property,  which  was  payable  in  instal- 
ments. The  plaintiff  also  received  at  the  same  time  an  accepted  ^  >^^  ^  -  ^ 
draft  of  Howes'  on  the  company  for  $1000.  When  the  first  in-  '*^ 
stalment  on  the  mortgage  becapie  due,  the  company  being  unable 
to  pay  it,  he  took  its  draft  for  the  amount,  $3000,  payable  in  De- 
cember following.  It  is  upon  these  drafts  that  the  judgment  was 
recovered  in  the  Court  of  Common  Pleas  of  Philadelphia,  which 
is  the  foundation  of  the  present  suit.  It  is  in  evidence  that  the 
plaintiff  was  fully  aware,  at  the  time,  of  the  increase  in  the  stock 
of  the  company,  and  of  its  object.  Six  months  afterward,  the 
increase  was  cancelled,  the  outstanding  shares  were  called  in,  and 
the  capital  stock  reduced  to  its  original  limit  of  $100,000.  Noth-' 
ing  was  done  after  the  increase  to  enlarge  the  liability  of  the  com- 
pany. The  draft  of  Howes  was  passed  to  the  plaintiff  and  re- 
ceived by  him  at  the  time  the  agreement  was  carried  out  upon 
which  the  increase  of  the  stock  was  made;  and  the  draft  for 
$3000  was  for  an  instalment  upon  the  mortgage  then  executed. 
»The  plaintiff  had  placed  no  reliance  upon  the  supposed  paid-up 
\  capital  of  the  company  on  the  increased  shares,  and,  therefore, 
jhas  no  cause  of  complaint  by  reason  of  their  subsequent  recall. 
/Had  a  new  indebtedness  been  created  by  the  company  after  the 
issue  of  the  stock  and  before  its  recall,  a  different  question  would 
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have  arisen.  The  creditor  in  that  case,  relying  on  the  faith  of  the 
stock  being  fully  paid,  might  have  insisted  upon  its  full  payment. 
But  no  such  new  indebtedness  was  created,  and  we  think,  there- 
fore, that  the  stockholders  cannot  be  called  upon,  at  the  suit  of  the 
plaintiff,  to  pay  in  the  amount  of  the  stock,  which,  though  issued, 
was  soon  afterward  recalled  and  cancelled. 
Judgment  affirmed. 


ERNEST  L.  HOSPES  et  aL  v.  NORTHWESTERN  MANU- 
FACTURING AND  CAR  CO. 

In  the  Supreme  Court  of  Minnesota,  Jantjary  18,  1892. 

[Reported  in  48  Minnesota  Reports  174.] 

Appeal  by  Charles  D.  Gilfillan,  John  Kerwin,  Henry  B.  Willis, 
and  others,  holders  of  common  stock  in  the  Northwestern  Manu- 
facturing &  Car  Company,  from  an  order  of  the  district  court, 
Washington  County,  made  July  14,  1891,  overruling  their  de- 
murrer to  the  supplemental  complaint  of  the  Minnesota  Thresher 
Manufacturing  Company  filed  in  the  insolvency  proceedings 
pending  against  said  first-named  corporation. 

The  Northwestern  Manufacturing  &  Car  Company  was  a  man- 
ufacturing corporation  organized  May  10,  1882,  under  1878  G.  S. 
c.  34,  sec.  120.  It  confessed  judgment  in  the  district  court.  May 
10, 1884,  in  favor  of  Ernest  L.  Hospes  and  W.  K.  Wurdeman,  for 
$364.03.  Execution  was  issued  on  the  judgment,  and  returned 
wholly  unsatisfied.  Thereupon  Hospes  and  Wurdeman  com- 
menced an  action  in  the  district  court,  Washington  County,  setting 
forth  these  facts,  and  praying  that  the  property  of  the  corporation 
be  sequestered,  and  a  receiver  appointed  to  continue  its  business 
until  a  sale  could  be  made  under  the  order  of  the  court.  1878 
G.  S.  c.  76,  sec.  9.  On  the  same  day  an  order  was  granted  re- 
quiring the  corporation  to  show  cause  before  McCluer,  J.,  why 
such  receiver  should  not  be  appointed  at  once.  The  parties^  ap- 
peared, and  by  consent  E.  S.  Brown  was  on  said  May  10,  1884, 
appointed  such  receiver  of  the  property  of  the  corporation,  and 
empowered  to  continue  its  business,  employ  and  discharge  offi- 
cers, prosecute  and  defend  suits,  and  wind  up  its  affairs.  The  re- 
ceiver thus  appointed,  qualified,  and  entered  upon  the  discharge 
of  his  trust.  The  district  court  on  September  9,  1884,  made  an- 
other order,  requiring  all  the  creditors  of  the  Northwestern  Man- 
ufacturing &  Car  Company  to  exhibit  their  claims  within  six 
months  after  the  first  publication  of  the  order,  and  become  parties 
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to  the  proceeding,  and  in  default  thereof  that  they  be  precluded 
from  all  benefit  of  the  judgment,  and  from  sharing  in  the  dis- 
tribution of  the  assets  realized  under  such  judgment. 

The  Minnesota  Thresher  Manufacturing  Company,  another 
corporation,  thereupon  presented  and  filed  its  claim  against  the 
insolvent  Northwestern  Manufacturing  &  Car  Company,  and 
afterward,  on  October  28,  1889,  by  leave  of  the  court,  presented 
and  filed  its  supplemental  complaint  (1878  G.  S.  c.  76,  sec.  16) 
on  behalf  of  itself  and  all  the  other  creditors,  and  against  these 
appellants  and  more  than  100  others,  holders  of  the  common  stock 
of  said  insolvent  corporation,  to  compel  them  severally  to  pay  to 
the  receiver  the  face  value  of  this  common  stock,  claiming  tha,t  1 
this  common  stock  was  issued  without  any  payment  whatever  to 
the  corporation  for  it;  that  some  of  the  defendants  received  it 
through  devices  stated  in  the  opinion,  and  that  others  took  as- 
signments of  shares  from  first  holders  with  full  knowledge  of  all 
the  facts.  An  order  was  entered  making  all  diese  holders  of  com- 
mon stock  parties  to  the  action,  and  requiring  them  to  enter  their 
appearance  and  to  answer  the  complaint,  and  providing  for  the 
service  of  a  summons  upon  each  to  answer  in  conformity  with  the 
order. 

This  supplemental  complaint  stated  that  the  debts  of  said 
Northwestern  Manufacturing  &  Car  Company  exceeded  $3,400,- 
000;  that  the  intervener,  the  Minnesota  Thresher  Manufacturing 
Company,  did,  prior  to  October  27,  1887,  purchase  and  become 
the  owner  of  $1,703,000  thereof;  that  all  the  assets  of  said  insolv- 
ent car  company  had  been  sold,  and  had  realized  $1,105,000,  but 
that  the  expenses  contracted  by  the  receiver  in  continuing  the 
business  and  completing  the  articles  in  process  of  manufacture 
were  $770,000,  and  that  there  remained  only  $335,000  to  apply' 
upon  the  indebtedness  of  the  insolvent  car  company;  that  the 
stock  consisted  of  $3,500,000  preferred  and  $1,500,000  common; 
that  the  preferred  was  to  receive  dividends  of  7  per  cent,  annually 
and  no  more;  the  common  to  receive  no  dividend  until  the  divi- 
dend on  preferred  should  be  first  paid  out  of  the  profits  realized 
in  the  business;  that  the  common  stock  was  issued  and  delivered 
to  defendants  without  consideration;  that  it  was  bonus  stock,  and ' 
was  given  by  said  Northwestern  Manufacturing  &  Car  Company 
gratuitously  to  defendants ;  that  some  of  such  common  stock  was 
thereafter  transferred  by  the  persons  receiving  it  to  the  other  de- 
fendants, but  that  they  each  had  full  notice  and  knowledge  before 
purchasing  that  nothing  had  been  paid  to  the  corporation  for  it, 
and  that  it  was  issued  as  a  bonus,  and  without  consideration.  The 
complaint  prayed  that  each  of  the  holders  of  such  common  stock 
account  with  the  receiver  and  said  thresher  company  and  the 
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Other  creditors  concerning  said  common  stock»  and  their  liability 
to  pay  therefor,  and  that  it  be  adjudged  that  each  of  the  holders 
of  common  stock  pay  into  court  an  amount  equal  to  the  par  value 
of  their  respective  holdings  of  such  stock,  and  that  the  money 
be  distributed  among  the  creditors. 

Many  of  the  holders  of  the  common  stock  appeared  and  de- 
murred to  this  complaint,  upon  grounds  stated  in  the  opinion, 
and  it  was  stipulated  that  M.  D.  Grover  should,  as  referee, 
hear  argument,  and  report  to  the  court  what  order  he  advised 
to  be  made  upon  the  demurrers.  He  heard  argument,  and  re- 
ported, July  14, 1891,  that  the  demurrers  should  be  overruled,  and 
it  was  so  ordered.    The  defendants  appealed  to  this  court. 

Among  the  defendants  was  the  St.  Paul  Trust  Company,  as 
executor  of  the  last  will  of  Norman  W.  Kittson,  who  died  May 
10, 1888,  and  who  at  his  death  held  $50,000  of  said  common  stock. 
This  executor  contended  that  this  claim  should  have  been  pre- 
sented to  and  proved  before  the  probate  court  of  Ramsey  County, 
the  domicile  of  deceased  at  his  death. 

Lu^k,  Bunn  &  Hadley  for  some  appellants. 

Warner,  Richardson  &  Lawrence  for  some  appellants. 

Searles  &  Gail  for  some  appellants. 

Horace  G.  Stone  for  some  appellants. 

Harvey  OMcer  for  appellant  St.  Paul  Trust  Company. 

Flandrau,  Squires  &  Cutcheon  and  Davis,  Kellogg  &  Severance 
for  respondent. 

Mitchell,  J.  This  appeal  is  from  an  order  overruling  a  de- 
murrer to  the  so-called  "supplemental  complaint"  of  the  Minne- 
sota Thresher  Manufacturing  Company.  The  Northwestern 
Manufacturing  &  Car  Company  was  a  manufacturing  corpora- 
tion organized  in  May,  1882.  Upon  the  complaint  of  a  judgment 
creditor  (Hospes  &  Co.),  after  return  of  execution  unsatisfied, 
judgment  was  rendered  in  May,  1884,  sequestrating  all  its  prop- 
erty, things  in  action,  and  effects,  and  appointing  a  receiver  of  the 
same.  This  receivership  still  continues,  the  affairs  of  the  corpo- 
ration being  not  yet  fully  administered ;  but  it  appears  that  it  is 
hopelessly  insolvent,  and  that  all  the  assets  that  have  come  into 
the  hands  of  the  receiver  will  not  be  sufficient  to  pay  any  con- 
siderable part  of  the  debts.  The  Minnesota  Thresher  Manufac- 
turing Company,  a  corporation  organized  in  November,  1884,  as 
creditor,  became  a  party  to  the  sequestration  proceeding,  and 
proved  its  claims  against  the  insolvent  corporation.  In  October, 
1889,  in  behalf  of  itself  and  all  other  creditors  who  have  exhibited 
their  claims,  it  filed  this  complaint  against  certain  stockholders 
(these  appellants)  of  the  car  company,  in  pursuance  of  an  order 
of  court  allowing  it  to  do  so,  and  requiring  those  thus  impleaded 
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to  appear  and  answer  the  complaint.    The  object  is  to  recover 
from  these  stockholders  the  amount  of  certain  stock  held  by 
them,  but  alleged  never  to  have  been  paid  for.    What  was  said 
in  Meagher's  Case,  50  N.  W.  Rep.  1114  (just  decided),  is  equally 
applicable  here  as  to  the  right  to  enforce  such  a  liability  in  the 
sequestration  proceeding  upon  the  petition  or  complaint  of  cred- 
itors who  have  become  parties  to  it.    There  is  nothing  in  this  prac- 
tice inconsistent  with  what  was  decided  in  Minnesota  Thresher 
Mfg.  Co.  V.  Langdon,  44  Minn.  37,  46  N.  W.  Rep.  310.    The  com- 
plaint is  not  the  commencement  of  an  independent  action  by  cred- 
itors in  their  own  behalf,  antagonistic  to  the  rights  of  the  receiver, 
but  is  filed  in  the  sequestration  proceeding  itself,  and  in  aid  of  it. 
The  principal  question  in  the  case  is  whether  the  complaint 
states  facts  showing  that  the  thresher  company,  as  creditor,  is 
entitled  to  the  relief  prayed  for;  or,  in  other  words,  states  a  cause 
of  action.    Briefly  stated,  the  allegations  of  the  complaint  are  that 
on  May  10,  1882,  Seymour,  Sabin  &  Co.  owned  property  of  the 
value  of  several  million  dollars,  and  a  business  then  supposed  to 
be  profitable.    That,  in  order  to  continue  and  enlarge  this  busi- 
ness, the  parties  interested  in  Seymour,  Sabin  &  Co.,  with  others, 
organized  the  car  company,  to  which  was  sold  the  greater  part 
of  the  assets  of  Seymour,  Sabin  &  Co.  at  a  valuation  of  $2,267,000, 
in  payment  of  which  there  were  issued  to  Seymour,  Sabin  &  Co. 
shares  of  the  preferred  stock  of  the  car  company  of  the  par  value 
of  $2,267,000,  it  being  then  and  there  agreed  by  both  parties  that 
this  stock  was  in  full  payment  of  the  property  thus  purchased. 
It  is  further  alleged  that  the  stockholders  of  Seymour,  Sabin  & 
Co.,  and  the  other  persons  who  had  agreed  to  become  stock- 
holders in  the  car  company,  were  then  desirous  of  issuing  to 
themselves,  and  obtaining  for  their  own  benefit,  a  large  amount 
of  common  stock  of  the  car  company,  "without  paying  therefor, 
and  without  incurring  any  liability  thereon  or  to  pay  therefor;" 
and  for  that  purpose,  and  "in  order  to  evade  and  set  at  naught 
the  laws  of  this  State,"  they  caused  Seymour,  Sabin  &  Co.  to 
subscribe  for  and  agree  to  take  common  stock  of  the  car  com- 
pany of  the  par  value  of  $1,500,000.    That  Seymour,  Sabin  & 
Co.  thereupon  subscribed  for  that  amount  of  the  common  stock, 
but  never  paid  therefor  any  consideration  whatever,  either  in 
money  or  property.    That  thereafter  these  persons  caused  this 
stock  to  be  issued  to  D.  M.  Sabin  as  trustee,  to  be  by  him  dis- 
tributed among  them.    That  it  was  so  distributed  without  receipt 
by  him  or  the  car  company,  from  any  one,  of  any  consideration 
whatever,  but  was  given  by  the  car  company  and  received  by 
these  parties  entirely  "gratuitously."    The  car  company  was,  at 
this  time,  free  from  debt,  but  afterward  became  indebted  to  va- 
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rious  persons  for  about  $3,ooo»ooo.  The  thresher  company,  in- 
corporated after  the  insolvency  and  receivership  of  the  car  com- 
pany, for  the  purpose  of  securing  possession  of  its  assets,  prop- 
erty, and  business,  and  therewith  engaging  in  and  continuing  the 
same  kind  of  manufacturing,  prior  to  October  27,1887,  purchased 
and  became  the  owner  of  unsecured  claims  against  the  car  com- 
pany, ''bona  fide,  and  for  a  valuable  consideration,"  to  the  aggre- 
gate amount  of  $1,703,000.  As  creditor,  standing  on  the  pur- 
chase of  these  debts,  which  were  contracted  after  the  issue  of  this 
"bonus"  stock,  the  thresher  company  files  this  complaint  to  re- 
cover the  par  value  of  the  stock  as  never  having  been  paid  for. 
The  complaint  does  not  allege  what  the  consideration  of  these 
debts  was,  nor  to  whom  originally  owing,  nor  what  the  intervener 
paid  for  them,  nor  whether  any  of  the  original  creditors  trusted 
the  car  company  on  the  faith  of  the  bonus  stock  having  been 
paid  for.  Neither  does  it  allege  that  either  the  thresher  company 
or  its  assignors  were  ignorant  of  the  bonus  issue  of  stock,  nor 
that  they  or  any  of  them  were  deceived  or  damaged  in  fact  by 
such  issue,  nor  that  the  bonus  stock  was  of  any  value.  Neither  is 
there  any  traversable  allegation  of  any  actual  fraud  or  intent  to 
deceive  or  injure  creditors.  A  desire  to  get  something  without 
paying  for  it,  and  actually  getting  it,  is  not  fraudulent  or  unlawful 
if  the  donor  consents,  and  no  one  else  is  injured  by  it;  and  the 
general  allegation  that  it  was  done  "in  order  to  evade  and  set  at 
naught  the  laws  of  the  State  "  of  itself  amounts  to  nothing  but  a 
mere  conclusion  of  law.  As  a  creditors'  bill,  in  the  ordinary  sense, 
the  complaint  is  manifestly  insufficient.  The  thresher  company, 
however,  plants  itself  upon  the  so-called  "trust-fund"  doctrine, 
that  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  pay- 
ment of  its  debts;  its  contention  being  that  such  a  "bonus"  issue 
of  stock  creates,  in  case  of  the  subsequent  insolvency  of  the  cor- 
poration, a  liability  on  part  of  the  stockholder  in  favor  of  credit- 
ors to  pay  for  it,  notwithstanding  his  contract  with  the  corpora- 
tion to  the  contrary. 

This  "trust-fund"  doctrine,  commonly  called  the  "American 
doctrine,"  has  given  rise  to  much  confusion  of  ideas  as  to  its  real 
meaning,  and  much  conflict  of  decision  in  its  application.  To 
such  an  extent  has  this  been  the  case  that  many  have  questioned 
the  accuracy  of  the  phrase,  as  well  as  doubted  the  necessity  or 
expediency  of  inventing  any  such  doctrine.  While  a  convenient 
phrase  to  express  a  certain  general  idea,  it  is  not  sufficiently  pre- 
cise or  accurate  to  constitute  a  safe  foundation  upon  which  to 
build  a  system  of  legal  rules.  The  doctrine  was  invented  by 
Story,  J.,  in  Wood  v.  Dummer,  3  Mason,  308,  which  called  for 
no  such  invention,  the  fact  in  that  case  being  that  a  bank  divided 
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up  two-thirds  of  its  capital  among  its  stockholders  without  pro- 
viding funds  sufficient  to  pay  its  outstanding  bill  holders.  Upon 
old  and  familian^principles  this  wa&  a  fraud  on  creditors.  Evi- 
dently all  that  the  eminent  jurist  meant  by  the  doctrine  was  that 
corporate  property  must  be  first  appropriated  to  the  payment  of 
the  debts  of  the  company  before  there  can  be  any  distribution 
of  it  among  stockholders — a  proposition  that  is  sound  upon  the 
plainest  principles  of  common  honesty.  In  Fogg  :;.  Blair,  133 
U.  S^34,'S4i'ric)  Sup.  Ct.  Rep.  338,  it  is  said  that  this  is  all  the 
doctrine  means.  The  expression  used  in  Wood  v.  Dummer  has, 
however,  been  taken  up  as  a  new  discovery,  which  furnished  a 
solution  of  every  question  on  the  subject.  The  phrase  that  "the 
capital  of  a  corporation  constitutes  a  trust  fund  for  the  benefit  of 
creditors"  is  misleading.  Corporate  j)rQperty  is  not  Jield-ia-tmst, 
an^any  proper  sense  of  the  term.  A  trust  implies  two  estates  or 
iinterests— one  equitable  and  one  legal;  one  person,  as  trustee, 
'  holding  the  legal  title;  while  another,  as  the  cestui  que  trust,  has 
the  beneficial  interest.  Absolute  control  and  power  of  disposi- 
'  tion  are  inconsistent  with  the  idea  of  a  trust,  The  capital  of  a 
corporation  is  its  property.  It  has  the  whole  beneficial  interest 
in  itj  as  well  as-the  legal  title.  It  may  use  the  income  and  profits 
of  it,^id_sell  and  dispose  of  Jt^  the  same  as  a  natural  person. 
It  is  a^trustee  for  its  creditors  in  the  same  sense  and  to  the  same 
extent  as  a  natural  person,  but  no  further.  This  is  well  illus- 
trated and  clearly  announced  in  the  case  of  Graham  v.  La  Crosse 
&  M.  R.  Co.,  102  U.  S.  148.  That  was  a  creditors'  suit  to  reach 
a  piece  of  real  estate  on  the  ground  that  it  had  been  conveyed  by 
the  corporation  fraudulently  for  a  wholly  inadequate  considera- 
tion. The  trust-fund  doctrine  was  invoked  by  a  subsequent 
creditor,  and  it  was  claimed  that,  as  the  trust  had  been  violated, 
the  deed  should  be  set  aside.  If  the  premise  was  correct  that  the 
corporation  held  it  in  trust  for  creditors,  the  conclusion  was  in- 
evitable; but  the  court  denied  the  premise,  saying  that  a  corpo- 
ration is  in  law  as  distinct  a  being  as  an  individual  is,  and  is 
entitled  to  hold  property  (if  not  contrary  to  its  charter)  as  abso- 
lutely as  an  individual  can  hold  it.  Its  estate  is  the  same,  its 
interest  is  the  same,  its  possession  is  the  same;  and  that  there 
is  no  reason  why  the  disposal  by  a  corporation  of  any  of  its  prop- 
erty should  be  questioned  by  subsequent  creditors  any  more  than 
a  like  disposal  by  an  individual ;  that  the  same  principles  of  law 
apply  to  each.  That  the  phrase  that  "the  capital  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  creditors  "  is  misleading, 
if  not  inaccurate,  is  illustrated  by  the  character  of  the  actions  that 
are  frequently  mistakenly  instituted  on  the  strength  of  it.  For 
example,  in  the  case  of  Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S. 
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587;  5  Sup.  Ct.  Rep.  1081,  two  roads  had  been  consolidated, 
the  new  company  acquiring  the  property  of  the  old  ones.  A 
creditor  of  one  of  the  old  companies,  on  the  strength  of  the 
"trust-fund"  doctrine,  claimed  a  lien  on  its  property  in  the  hands 
of  the  new  corporation.  If  this  property  was  impressed  with  a 
trust  in  favor  of  creditors  in  the  hands  of  tlie  old  company,  it 
would  logically  follow  that  it  would  continue  so  in  the  hands  of 
the  new  one.  But  the  court  denied  the  relief,  and,  in  giving  its 
construction  of  the  "trust-fund"  doctrine,  said:  "The  property 
of  a  corporation  is  doubtless  a  trust  fund  for  die  payment  of  its 
debts  in  the  sense  that  when  the  corporation  is  lawfully  dissolved, 
and  all  its  business  wound  up,  or  when  it  is  insolvent,  all  its 
creditors  are  entitled  in  equity  to  have  their  debts  paid  out  of 
the  corporate  property  before  any  distribution  thereof  among  the 
stockholders.  It  is  also  true,  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  the  property  of 
the  debtor  without  authority  of  law  and  in  fraud  of  existing 
creditors  is  void."  This  is  probably  what  is  meant  when  it  is  said 
in  some  cases,  as  in  Clark  v.  Bever,  139  U.  S.  96,  no;  11  Sup.  Ct. 
Rep.  468,  that  the  capital  of  a  corporation  is  a  trust  fund  sub  modo. 
If  so,  no  one  will  dispute  it.  But  it  means  very  little,  for  the 
same  thing  could  be  truthfully  said  of  the  property  of  an  in- 
dividual or  a  partnership.  And  obviously  it  would  make  no 
difference  whether  the  disposition  of  the  corporate  property  is 
to  a  stranger  or  to  a  stockholder,  except  that,  of  course,  the  lat- 
ter could  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  "trust-fund" 
doctrine  applies.  Some  cases  seem  to  hold  that  unpaid  subscribed 
capital  is  a  trust  fund,  while  other  assets  are  not — ^that  is,  so  long 
as  the  subscription's  unpaid,  it  is  held  in  trust  by  the  corporation, 
but,  when  once  paid  in,  it  ceases  to  be  a  trust  fund;  while  other 
cases  hold  that,  paid  or  unpaid,  it  is  all  a  trust  fund.  The  first 
seems  to  be  the  rule  laid  down  in  Sawyer  v.  Hoag,  17  Wall.  610, 
in  which  the  "trust-fund"  doctrine  was  first  squarely  announced 
by  that  court  with  all  the  vigor  and  force  characteristic  of  the 
great  jurist  who  wrote  the  opinion.  In  that  case  a  stockholder 
in  an  insurance  company  had  given  his  note,  as  the  court  found 
the  fact  to  be,  for  85  per  cent,  of  his  subscription  to  the  stock 
of  the  company.  After  the  company  had  become  bankrupt,  and 
the  stockholder  knew  the  fact,  he  bought  up  a  claim  against  the 
company  for  one-third  its  face,  and  in  a  suit  by  the  assignee  in 
bankruptcy  on  his  note  set  up  this  claim  as  an  offset.  That  this 
would  have  been  a  fraud  on  the  bankrupt  act,  and  at  least  a  moral 
fraud  on  policy  holders,  is  quite  apparent  without  invoking  the 
"trust-fund"  doctrine;  and,  if  the  note  for  unpaid  stock  was  a 
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trust  fund,  th6re  could  have  been  no  offset,  whether  the  company 
was  solvent  or  insolvent.  In  the  opinion  it  is  said  that,  if  the 
subscription  had  been  paid  by  the  note  or  otherwise,  the  note 
ceased  thereby  to  be  a  trust  fund  to  which  creditors  can  look,  and 
becomes  ordinary  assets,  with  which  directors  may  deal  as  they 
choose.  But  in  Upton  v.  Tribilcock,  91  U.  S.  45,  it  is  stated: 
"The  capital  paid  in  and  promised  to  be  paid  in  is  a  fund  which 
the  trustees  cannot  squander  or  give  away."  While  in  Sanger  v, 
Upton,  id.  56,  it  is  said:  "When  debts  are  incurred  a  contract 
arises  with  the  creditors  that  it  [the  capital]  shall  not  be  with- 
drawn or  applied  otherwise  than  upon  their  demands  until  such 
demands  are  satisfied."  And  in  the  same  connection  it  is  dis- 
tinctly stated  that  there  is  no  difference  between  assets  paid  in 
and  subscriptions;  that  "unpaid  stock  is  as  much  a  part  of  this 
pledge  and  as  much  a  part  of  the  assets  of  the  company  as  the 
cash  which  has  been  paid  in  upon  it.  Creditors  have  the  same 
right  to  look  to  it  as  to  anything  else,  and  the  same  right  to  in- 
sist upon  its  payment  as  upon  the  payment  of  any  other  debt 
due  to  the  company.  As  regards  creditors,  there  is  no  distinc- 
tion between  such  a  demand  and  any  other  asset'  which  may  form 
a  part  of  the  property  and  effects  of  the  corporation."  This  lan- 
guage is  quoted  and  approved  in  County  of  Morgan  v.  Allen, 
103  U.  S.  498,  508.  It  would  seem  clear  that  this  is  the  correct 
statement  of  the  law.  The  capital  (not  the  mere  share  certificates) 
means  all  the  assets,  however  invested.  If  a  subscriber  gives  his 
note  for  his  stock,  that  note  is  no  more  and  no  less  a  trust  fund 
than  the  money  would  have  been  if  he  had  paid  cash  down.  Capi- 
tal cannot  change  from  a  trust  to  not  a  trust  by  a  mere  change 
of  form.  It  is  either  all  a  trust  or  all  not  a  trust,  and  the  "trust- 
fund"  rule,  whatever  that  be,  must  apply  to  all  alike,  and  in  the 
same  way.  If  the  assets  of  a  corporation  are  given  back  to  stock- 
holders, the  result  is  the  same  as  if  the  shares  had  been  issued 
wholly  or  partly  as  a  bonus.  The  latter  is  merely  a  short  cut  to 
the  same  result.  So  with  dividends  paid  out  of  the  capital,  volun- 
tary conveyances,  stock  paid  in  overvalued  property;  all  are  forms 
of  one  and  the  same  thing,  all  reaching  the  same  result  (a  dis- 
position of  corporate  assets),  which  may  or  may  not  be  a  fraud 
on  creditors,  depending  on  circumstances.  This  much  being 
once  settled,  the  solution  of  the  question  when  a  subsequent 
creditor  can  insist  on  payment  of  stock  issued  as  paid  up,  but 
not  in  fact  paid  for,  or  not  paid  for  at  par,  becomes,  as  we  shall 
presently  see,  comparatively  simple. 

Another  proposition  which  we  think  must  be  sound  is  that 
creditors  cannot  recover  on  the  ground  of  contract  when  the 
corporation  could  not.    Their  right  to  recover  in  such  cases  must 
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rest  on  the  ground  that  the  acts  of  the  stockholders  with  reference 
to  the  corporate  capital  constitutes  a  fraud  on  their  rights.  We 
have  here  a  case  where  the  contract  between  the  corporation 
and  the  takers  of  the  shares  was  specific  that  the  shares  should 
not  be  paid  for.  Therefore,  unlike  many  of  the  cases  cited,  there' 
is  no  ground  for  implying  a  promise  to  pay  for  them.  The  par- 
ties have  explicitly  agreed  that  there  shall  be  no  such  implica- 
tion, by  agreeing  that  the  stock  shall  not  be  paid  for.  In  such  a 
case  the  creditors  undoubtedly  may  have  rights  superior  to  the 
corporation,  but  these  rights  cannot  rest  on  the  implication  that 
the  shareholder  agreed  to  do  something  directly  contrary  to  his 
real  agreement,  but  must  be  based  on  tort  or  fraud^actu^  or 
presumed.  In  England,  since  the  act  of  1867,  there  is  an  implied 
contract  created  by  statute  that  "every  share  in  any  company 
shall  be  deemed  and  be  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash." 
This  statutory  contract  makes  every  contrary  contract  void.  Such 
a  statute  would  be  entirely  just  to  all,  for  every  one  would  be 
advised  of  its  provisions,  and  could  conduct  himself  accordingly. 
And  in  view  of  the  fact  that  "watered"  and  "bonus"  stock  is 
one  of  the  greatest  abuses  connected  with  the  management  of 
modern  corporations,  such  a  law  might,  on  grounds  of  public 
policy,  be  very  desirable.  But  this  is  a  matter  for  the  legisla- 
ture, and  not  for  the  courts.  We  have  no  such  statute;  and, 
even  if  the  law  of  1873,  under  which  the  car  company  was  or- 
ganized, impliedly  forbids  the  issue  of  stock  not  paid  for,  the 
result  might  be  that  such  issue  would  be  void  as  ultra  vires,  and 
might  be  cancelled,  but  such  a  prohibition  would  not  of  itself  be 
sufficient  to  create  un  implied  contract,  contrary  to  the  actual 
one,  that  the  holder  should  pay  for  his  stock. 

It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does  not 
arise  absolutely  and  in  every  case  to  have  the  holder  of  "bonus" 
stock  pay  for  it  contrary  to  his  actual  contract  with  the  corpo- 
ration. Thus  no  such  equity  exists  in  favor  of  one  whose  debt 
was  contracted  prior  to  the  issue,  since  he  could  not  have  trusted 
the  company  upon  the  faith  of  such  stock.  First  Nat.  Bank  v. 
Gustin,  etc..  Mining  Co.,  42  Minn.  327 ;  44  N.  W.  Rep.  198 ;  Q>it 
V.  Gold  Amalgamating  Co.,  119  U.  S.  343;  7  Sup.  Ct.  Rep.  231 ; 
Handley  v.  Stutz,  139  U.  S.  417,  435;  11  Sup.  Ct.  Rep.  530.  It 
does  not  exist  in  favor  of  a  subsequent  creditor  who  has  dealt 
with  the  corporation  with  full  knowledge  of  the  arrangement  by 
which  the  "bonus"  stock  was  issued,  for  a  man  cannot  be  de- 
frauded by  that  which  he  knows  when  he  acts.  First  Nat.  Bank  v. 
Gustin,  etc,  Mining  Co.,  supra.  It  has  also  been  held  not  to 
exist  where  stock  has  been  issued  and  turned  out  at  its  full 
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market  value  to  pay  corporate  debts.  Clark  v.  Bever,  supra. 
The  same  has  been  held  to  be  the  case  where  an  active  corpora- 
tion, whose  original  capital  has  been  impaired,  for  the  purpose 
of  recuperating  itself  issues  new  stock,  and  sells  it  on  the  market 
for  the  best  price  obtainable,  but  for  less  than  par  (Handley  v, 
Stutz,  supra))  although  it  is  difficult  to  perceive,  in  the  absence 
of  a  statute  authorizing  such  a  thing  (of  which  every  one  dealing 
with  the  corporations  is  bound  to  take  notice),  any  difference  be- 
tween the  original  stock  of  a  new  corporation  and  additional 
stock  issued  by  a  "going  concern."  It  is  difficult,  if  not  impos- 
sible, to  explain  or  reconcile  these  cases  upon  the  "trust-fund" 
doctrine,  or,  in  the  light  of  them,  to  predicate  the  liability  of  the 
stockholder  upon  that  doctrine.  But  by  putting  it  upon  the 
ground  of  fraud,  and  applying  the  old  and  familiar  rules  of  law 
on  that  subject  to  the  peculiar  nature  of  a  corporation  and  the 
relation  which  its  stockholders  bear  to  it  and  to  the  public,  we 
have  at  once  rational  an3  logical  ground  on  which  to  stand.  The 
capital  of  a  carporatiojijs  the  basis  of  its  credit.  It  is  a  substi- 
tute for  Ihe  individual  liability  of  those  who  own  its  stock.  Peo- 
ple deal  with  it  and  give  it  credit  on  the  faith  of  it.  They  have  a 
right  to  assume  that  it  has  paid-in  capital  to  the  amount  which 
it  represents  itself  as  having;  and  if  they  give  it  credit  on  the 
faith  of  that  representation,  and  if  the  representation  is  false, 
it  is  a  fraud  upon  them ;  and,  in  case  the  corporation  becomes  in- 
solvent, the  law,  upon  the  plainest  principles  of  common  justice, 
says  to  the  delinquent  stockholder,  "Make  that  representation 
good  by  paying  for  your  stock."  It  certainly  cannot  require  the 
invention  of  anv  new  doctrine  in  order  to  enforce  so  familiar  a 
rule  of  equity.  It  is  the  misrepresentation  of  fact  in  stating  the 
amount  of  capital  to  be  greater  than  it  really  is  that  is  the  true 
basis  of  the  liability  of  the  stockholder  in  such  cases;  and  it  1 
follows  that  it  is  only  those  creditors  who  have  relied,  or  who 
can  fairly  be  presumed  to  have  relied,  upon  the  professed 
amount  of  capital,  in  whose  favor  the  law  will  recognize  and 
enforce  an  equity  against  the  holders  of  "  bonus  "  stock.  This 
furnishes  a  rational  and  uniform  rule,  to  which  familiar  prin- 
ciples are  easily  applied,  and  which  frees  the  subject  from  many 
of  the, difficulties  and  apparent  inconsistencies  into  which  the 
"  trust- fund  "  doctrine  has  involved  it ;  and  we  think  that,  even  . 
when  the  trust-fund  doctrine  has  been  invoked,  the  decision  in 
almost  every  well-considered  case  is  readily  referable  to  such  a 
rule. 

It  is  urged,  however,  that  if  fraud  be  the  basis  of  the  stock- 
holders' liability  in  such  cases,  the  creditor  should  affirmatively 
allege  that  he  believed  that  the  bonus  stock  had  been  paid  for, 
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and  represented  so  much  actual  capital,  and  that  he  gave  credit 
to  the  corporation  on  the  faith  of  it ;  and  it  is  also  argued,  that 
while  there  may  be  a  presumption  to  that  eflEect  in  the  case  of 
a  subsequent  creditor,  this  is  a  mere  presumption  of  fact,  and 
that  in  pleadings  no  presumptions  of  fact  are  indulged  in.  This 
position  is  very  plausible,  and  at  first  sight  would  seem  to  have 
much  force;  but  we  think  it  is  unsound.  Certainly  any  such  rule 
of  pleading  or  proof  would  work  very  inequitably  in  practice. 
Inasmuch  as  the  capital  of  a  corporation  is  the  basis  of  its  credit, 
its  financial  standing  and  reputation  in  the  community  has  its 
source  in,  and  is  founded  upon,  the  amount  of  its  professed  and 
supposed  capital,  and  ever}-  one  who  deals  with  it  does  so  upon 
the  faith  of  that  standing  and  reputation,  although,  as  a  matter 
oi  fact,  he  may  have  no  personal  knowledge  of  the  amount  of  its 
professed  capital,  and  in  a  majority  of  cases  knows  nothing  about 
the  shares  of  stock  held  by  any  particular  stockholder,  or,  if  so, 
what  was  paid  for  them.  Hence,  in  a  suit  by  such  creditor  against 
the  holders  of  "bonus"  stock,  he  could  not  truthfully  allege,  and 
could  not  affirmatively  prove,  that  he  believed  that  the  defend- 
ants' stock  had  been  paid  for,  and  that  he  gave  the  corporation 

.  credit  on  the  faith  of  it,  although,  as  a  matter  of  fact,  he  actually 
gave  the  credit  on  the  faith  of  the  financial  standing  of  the 
corporation,  which  was  based  upon  its  apparent  and  pro- 
fessed amount  of  capital.  The  misrepresentation  as  to  the  amount 
of  capital  would  operate  as  a  fraud  on  such  a  creditor  as  fully 
and  effectually  as  if  he  had  personal  knowledge  of  the  existence 
of  the  defendants'  stock,  and  believed  it  to  have  been  paid  for 
when  he  gave  the  credit.    For  this  reason,  among  others,  we 

'  think  that  all  that  it  is  necessary  to  allege  or  prove  in  that  regard 
is  that  the  plaintiff  is  a  subsequent  creditor;  and  that,  if  the  fact 
was  that  he  dealt  with  the  corporation'with  knowledge  of  the 
arrangement  by  which  the  "bonus"  stock  was  issued,  this  is  a 
matter  of  defense.  Gogebic  Inv.  Co.  v.  iron  Chief  Min.  Co.,  78 
Wis.  427;  47  N.  W.  Rep.  726.  Counsel  cites  Fogg  v.  Blair, 
supra,  to  the  proposition  that  the  complairit  should  have  stated 
that  this  stock  had  some  value;  but  that  case  is  not  in  point,  for 
the  plaintiff  there  was  a  prior  creditor;  and,  as  his  debt  could 
not  have  been  contracted  on  the  faith  of  stock  not  then  issued, 
he  could  only  maintain  his  action,  if  at  all,  by  alleging  that  the 
corporation  parted  with  something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly  in- 
sufficient. The  thresher  company  is  here  asking  the  interposi- 
tion of  the  court  to  aid  in  enforcing  an  equity  in  favor  of  creditors 
against  the  stockholders  by  declaring  them  liable  to  pay  for  this 
stock  contrary  to  their  actual  contract  with  the  corporation. 
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While  the  proceeding  is  not,  strictly  speaking,  an  equitable  action, 
yet  the  relief  asked  is  equitable  in  its  nature.    Under  such  cir- 

.  cumstances,  it  was  incumbent  upon  the  thresher  company  to  show 
its  own  equities,  and  that  it  was  in  a  position  to  demand  such 
relief.  It  was  not  the  original  creditor  of  the  car  company,  but 
the  assignee  of  the  original  creditors.  By  that  purchase  it,  of 
course,  succeeded  to  whatever  strictly  legal  rights  its  assignors 
had;  but  it  is  not  rights  of  that  kind  which  it  is  here  seeking  to 
enforce.    Under  such  circumstances,  we  think  it  was  incumbent 

\  upon  it  to  state  what  it  paid  for  the  claims,  or  at  least  to  show 
that  it  paid  a  substantial,  and  not  a  mere  nominal,  consideration. 
The  only  allegation  is  that  it  paid  "a  valuable  consideration." 
This  might  have  been  only  one  dollar.  It  appears  that  it  bought 
the  claims  after  the  car  company  had  become  insolvent,  and  its 
affairs  were  in  the  hands  of  a  receiver;  also  that  the  indebtedness 

/  of  that  company  amounted  to  about  $3,000,000,  and  that  there 
were  not  corporate  assets  enough  to  pay  any  considerable  part 
of  it.  The  mere  chance  of  collecting  something  out  of  the  stock- 
holders does  not  ordinarily  much  enhance  the  selling  price  of 
claims  against  an  insolvent  corporation.  If  any  person  or  com- 
pany had  gone  to  work  and  bought  up  for  a  mere  song  this  large 
indebtedness  of  the  car  company  for  the  purpose  of  speculating 
on  the  liability  of  the  stockholders,  no  court  would  grant  them, 
the  relief  here  prayed  for.  It  would  say  to  them,  "We  will  not! 
create  and  enforce  an  equity  for  the  benefit  of  any  such  specu-l 
lation."  Counsel  for  respondent  suggest  that  the  thresher 
company  is  but  an  organization  of  the  original  creditors,  who 
formed  it,  and  pooled  their  claims,  so  as  to  save  something  out 
of  the  wreck  of  the  car  company;  but  nothing  of  the  kind 
is  alleged.  On  this  ground  the  demurrer  should  have  been  sus- 
tained. 

In  view  of  further  proceedings  it  may  be  proper  to  say  that  in 
our  opinion  there  is  nothing  in  the  position  that  the  right  of 
recovery  against  the  stockholders  was  barred  by  the  Statute  of 
Limitation.  The  argument  in  support  of  the  proposition  all  rests 
upon  the  false  premise  that  the  cause  of  action  accrued  in 
May,  1882,  when  the  bonus  stock  was  issued.  The  corporation 
never  had  any  cause  of  action  against  these  defendants.  As  be- 
tween them  and  the  company,  the  agreement  for  the  issue  of  the 
stock  was  valid.  The  creditors  are  not  here  seeking  to  enforce 
a  right  of  action  acquired  through  or  from  the  corporation,  but 
one  that  accrued  directly  to  themselves,  or  for  their  benefit,  and 
that  did  not  accrue  at  least  until  the  corporation  became  insolvent, 
in  May,  1884. 

Counsel  for  the  St.  Paul  Trust  Company  stated  that,  if  the  court 
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should  reverse  the  order  appealed  from  on  any  of  the  grounds 
urged  by  the  other  appellants,  it  would  not  be  necessary  for  us 
to  consider  any  of  the  assignments  of  error  peculiar  to  his  ap- 
peal ;  but,  as  we  reverse  upon  a  ground  that  may  be  remedied  by 
amendment,  we  deem  it  proper  to  say  that,  in  our  opinion,  the 
claim  against  the  Kittson  estate  is  a  "contingent"  claim,  within 
the  meaning  of  1878  G.  S.  c.  53. 

Order  reversed. 

GiLFiLLAN,  Ch.  J.,  took  no  part. 


CHAPTER  XIL 

PROMOTERS. 


WOODBURY  HEIGHTS  LAND  COMPANY  v,  HENRY 

C.  LOUDENSLAGER. 

In  the  Court  of  Chancery  of  New  Jersey,  October  Term, 

1896. 

[Reported  in  55  New  Jersey  Equity  Reports  78.] 

David  /.  Pancoast  and  Howard  M,  Cooper  for  the  complainant. 

5".  if.  Grey  and  M.  P.  Grey  for  the  defendant. 

Pitney,  V.  C.  There  is  little  or  no  dispute  as  to  the  facts  of  the 
case.* 

In  1889  Dr.  Joseph  B.  Roe  was  the  owner  of  a  farm  of  about 
two  hundred  and  thirty-five  acres,  lying  about  two  miles  southerly 
from  Woodbury,  Gloucester  County,  and  on  or  near  the  line  of 
the  railway.  It  was  heavily  mortgaged,  and  the  doctor  was  other- 
wise financially  embarrassed.  In  this  condition  he  devised  a 
scheme  whereby  he  might  make  an  advantageous  sale  of  a  portion 
of  his  farm,  in  connection  with  some  of  his  neighbors'  adjoining 
farms,  to  some  institution  which  needed  such  a  tract,  or  to  a  land 
company  which  would  develop  and  prepare  it  for  market  at  retail 
for  villa  sites.  With  that  view  he  approached  his  neighboring 
owners,  Messrs.  West  Jessup,  Caleb  C.  Pancoast  and  John  H. 
Dilks,  who  controlled  about  two  hundred  and  sixty  acres  of  land, 
and  procured  from  each  of  them  written  options  to  purchase  their 
farms  at  certain  prices,  averaging  considerably  less  than  $200  per 
acre.  The  form  and  precise  character  of  these  option  papers  are 
not  shown.  None  of  them  is  produced,  though  complainant 
seems  to  have  used  every  reasonable  means  to  obtain  and  procure 
them.  It  is  fairly  to  be  inferred  that  the  options  were  at  first 
merely  verbal,  and  it  is  clear  enough  that  nothing  was  at  any  time 
paid  for  them,  and  no  obligation  imposed  upon  Dr.  Roe  to  pur- 
chase.   They  were  one-sided  contracts — options  pure  and  simple. 

In  this  situation,  and  as  I  infer,  before  all  the  options  were  actu- 
ally secured,  Dr.  Roe  employed  a  Mr,  Long  to  try  to  get  sub- 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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scriptions  to  a  stock  company  to  take  these  lands  at  $250  per  acre. 
This  attempt  failed.  He  then  applied  to  the  defendant,  who  was 
then  clerk  of  the  county  of  Gloucester,  and  had  recently  launched, 
with  apparent  success,  a  land  company  in  the  neighborhood,  act- 
ing as  its  president  and  manager.  Defendant  arranged  with  Dr. 
Roe  to  assist  him  in  securing  the  land  options  and  promoting  and 
organizing  a  land  company  to  purchase  the  lands,  upon  the  terms 
of  having  one-half  the  profits  that  should  be  realized  from  the 
sale  of  the  lands  held  under  option  at  a  price  greater  than  that 
paid  to  the  owner.  In  pursuance  of  this  arrangement  defendant 
wrote  out  the  several  options,  and  assisted  Dr.  Roe  in  making 
the  bargain  in  one  or  two  instances.  The  defendant  then  drafted 
the  paper  called  the  "Prospectus,"  which  was  engrossed  in  du- 
plicate and  circulated  for  subscriptions  of  stock.  He  was  himself 
one  of  the  first  group  to  subscribe,  and  did  subscribe  $2500  to  the 
stock.  He  also  personally  solicited  and  obtained  subscriptions  in 
a  few  instances,  and  generally,  in  casual  conversation,  as  oppor- 
tunity offered,  recommended  the  enterprise.  When  $40,000  had 
been  subscribed,  he,  on  March  15th,  1890,  joined  with  six  other 
subscribers,  viz..  Dr.  Joseph  B.  Roe,  Isaac  Moffett,  John  Cooper, 
David  J.  Pancoast,  J.  Alfred  Bodine  and  William  N»  Moland,  in 
organizing  the  corporation,  and  at  a  meeting  of  the  subscribers, 
on  the  same  day,  he  acted  as  chairman,  and  was  elected  one  of 
the  directors,  with  the  other  six  named,  and  on  March  20th,  at  a 
meeting  of  the  board  of  directors,  was  elected  its  president.  Calls 
were  then  issued  for  payments  on  the  subscriptions  and  were  ap- 
parently responded  to  promptly,  the  subscribers  being  of  un- 
doubted pecuniary  responsibility. 

At  the  first  meeting  of  directors,  March  20th,  after  the  officers 
were  elected  and  a  call  for  payment  of  stock  subscriptions  was  di- 
rected, the  following  resolution  was  adopter 

"The  vice-president  and  secretary  were  authorized  to  enter  into 
an  agreement,  in  the  name  of  the  company,  with  Henry  C.  Lou- 
denslager,  for  the  purchase  of  the  proposed  tract  of  about  four 
hundred  acres,  at  the  price  of  two  hundred  dollars  per  acre,  to  be 
paid  as  follows:  The  land  to  be  purcHa§^ed  subject  to  mortgage 
debts  of  forty  thousand  dollars  or  more,  and  the  balance  in  cash. 
The  president  and  manager  were  authorized  to  proceed  with  the 
purchase  and  security  of  title  to  the  land,  and  engage  an  engineer 
and  such  other  help  as  may  be  needed,  and  proceed  with  the  sur- 
vey of  the  land  and  laying  out  the  same,  or  a  portion  of  it,  for 
market  as  building  lots." 

In  the  record  of  this  resolution  in  the  book  of  minutes  the  word 
"vice"  is  interlined  before  the  word  "president,"  and  the  words 
''Henry  C.  Loudenslager"  are  written  over  an  erasure.    No  ex- 
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planation  was  made  of  these  alterations.  The  stated  secretary  was 
George  E.  Pierson,  but  he  does  not  appear  to  have  been  present 
at  the  meeting  in  question,  as  the  minute  is  signed  ''Joseph  B. 
Roe,  Secretary  pro  tern''  The  first  pages  of  the  minute-book,  in- 
cluding that  in  question,  were  evidently  written  up  all  at  one 
time,  and  immediately  after  the  certificate  of  incorporation  and 
the  by-laws,  so  that  it  is  very  plain  that  the  minute  of  March  20th 
was  written  in  the  book  by  Mr  Pierson  from  a  loose  slip,  which 
was  probably  in  the  handwriting  of  Dr.  Roe. 

At  that  date,  March  20th,  defendant  did  not  hold  the  title  to 
any  land  contemplated  to  be  sold.  In  pursuance  of  this  resolution 
a  formal  contract  in  writing  was  prepared  and  entered  into  be- 
tween the  complainant  corporation,  by  its  vice-president,  and  the 
defendant,  dated  April  loth,  1890,  whereby,  in  consideration  of 
$200  per  acre,  and  $40,000  in  shares  of  stock  of  the  company,  de- 
fendant agreed  to  convey  to  complainant  a  tract  of  land  con- 
taining three  hundred  and  ninety-nine  acres  and  ninety-nine  one- 
hundredths  of  an  acre,  described  by  metes  and  bounds  contained 
in  fourteen  courses,  evidently  the  result  of  a  new  and  independent 
survey.    At  this  date  he  held  title  to  no  part  of  the  land. 

On  April  14th,  1890,  Dr.  Roe  conveyed  to  the  defendant  about 
one  hundred  and  fourteen  acres  of  land  for  the  expressed  consid- 
eration of  $23,000,  and  defendant  executed  a  declaration  of  tnist 
as  follows: 

"declaration  of  trust  made  by  henry  c.  ixdudenslager. 

"To  all  to  whom  it  may  concern — ^Whereas  Joseph  B.  Roe  and 
wife  have  this  fourteenth  day  of  April,  a.  d.  1890,  conveyed  to  me 
two  certain  tracts  of  land  in  Deptford  township,  Gloucester 
County,  New  Jersey,  for  the  consideration  named  in  said  of 
twenty-three  thousand  dollars: 

"Now  know  ye,  that  I,  Henry  C.  Loudenslager,  declare  that  I 
hold  title  to  said  land  for  the  benefit  of  the  Woodbury  Heights 
Land  Company,  a  corporation  of  the  State  of  New  Jersey,  and 
the  consideration  named  in  said  deed  is  to  be  paid  as  follows  by 
the  said. company:  The  amount  of  the  mortgages  now  held  by 
the  trustees  and  executors  of  the  estate  of  R.  K.  Matlock,  as  part 
of  said  land,  for  the  principal  sum  of  forty-five  hundred  dollars, 
are  to  remain  a  Hen  on  said  lands,  the  interest  on  the  same  to  be 
paid  in  cash  by  the  said  company.  The  company  to  pay  to  James 
M.  and  David  Roe,  Exrs.,  the  sum  of  nine  thousand  dollars  on 
account  of  a  certain  mortgage  and  judgments  they  hold  against 
said  land  and  said  Joseph  B.  Roe,  less  any  amount  that  may  be 
due  from  said  James  M.  and  David  Roe,  Exrs.,  on  account  of  any 
taxes  paid  by  said  Joseph  B.  Roe  for  their  account,  and  when  said 
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sum  is  paid  they,  the  said  James  M.  and  David  Roe,  executors, 
are  to  release  said  land  from  the  operation  of  said  mortgage  and 
judgments.  The  said  company  is  also  to  pay  the  amount  of  cer- 
tain executions  now  in  the  hands  of  Frank  B.  Ridgway,  sheriff, 
issued  on  judgments  against  said  Joseph  B.  Roe  in  favor  of  John 
Clement  and  Daniel  J.  Packer.  And  to  pay  the  amount  of  tax 
recorded  against  the  same  and  any  other  liens  that  may  be  against 
said  land  and  real  estate,  and  to  pay  to  me,  the  said  Henry  C. 
Loudenslager,  the  sum  of  two  thousand  dollars,  the  amount  due 
me  from  the  said  Joseph  B.  Roe,  and  also  to  deduct  from  the  said 
consideration  money  the  amount  of  the  subscription  to  the  capital 
stock  of  the  said  company  by  said  Joseph  B.  Roe,  being  the  sum 
of  twenty-five  hundred  dollars,  and  then  the  said  company  to  pay 
any  balance  that  may  remain  of  the  said  sum  of  twenty-three 
thousand  dollars  to  the  said  Joseph  B.  Roe,  his  heirs  and  assigns. 
"Witness  my  hand  and  seal  this  14th  day  of  April,  a.  d.  1890." 

The  immediate  occasion  of  this  conveyance  was,  apparently, 
as  was  stated  in  the  answer,  that  a  creditor  by  bond  and  warrant 
of  Dr.  Roe  was  pressing  him,  and  defendant  on  receiving  this 
conveyance  gave  his  personal  undertaking  by  due-bill  to  pay  that 
creditor. 

Immediaitely  following  this  conveyance  were  the  following  con- 
veyances : 

April  15th,  the  executors  of  Susan  Roe  to  the  defendant,  con- 
sideration $1,  conveying  fourteen  acres  and  thirteen  one-hun- 
dredths.  This  parcel  was  substantially  controlled  by  Dr.  Roe, 
and  it  appears  that  the  executors  of  Susan  Roe  were  afterwards 
paid  $842.80. 

On  April  i6th  John  H.  Dilks  conveyed  to  the  defendant  sixty- 
five  acres  and  thirty-four  one-hundredths,  at  an  expressed  con- 
sideration of  $13,000.  The  actual  amount  afterwards  paid  to 
Dilks  was  $8000,  viz.,  $3000  in  cash  over  and  above  a  mortgage 
for  $5000. 

On  the  same  day  West  Jessup  conveyed  to  defendant  one  hun- 
dred and  twenty  acres,  less  six  acres  conveyed  to  the  railway  com- 
pany, leaving  one  hundred  and  fourteen  acres,  at  an  expressed 
consideration  of  $23,284,  but  the  amount  actually  afterwards  paid 
to  Jessup  was  $17,463. 

On  the  same  day  Caleb  C.  Pancoast  conveyed  to  the  defend- 
ant seventy-eight  acres  of  land  at  an  expressed  consideration  of 
$15,600,  but  the  actual  amount  afterward  paid  him  was  $12,200. 

On  the  same  dav  the  heirs  of  one  Reeve  conveved  to  the  de- 
fenSant  twentv  acres  and  twentv-nine  one-hundredths,  at  an  ex- 
pressed  and  actual  price  of  $4717,  or  about  $250  per  acre. 
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The  result  of  all  these  conveyances  was  that  there  were  con- 
veyed to  defendant  about  four  hundred  and  thirteen  acres  of 
land  by  six  several  deeds,  at  an  expressed  consideration  in  each 
of  about  $200  per  acre,  amounting  in  the  aggregate  to  $79,317, 
to  which  if  we  add  the  amount  actually  paid  to  the  executors  of 
Susan  Roe — $842.80— we  have  a  little  over  $80,000,  while  the 
actual  cost  was  $66,223. 

The  difference  between  these  sums,  $13,936.80,  and  the  cost 
of  thirteen  acres  not  conveyed,  $i586^in  all,  $15,522.80 — is  the 
sum  claimed  by  the  complainant. 

Of  these  four  hundred  and  thirteen  acres  four  hundred  were 
conveyed  by  defendant  to  the  complainant  for  $80,000  cash,  in- 
cluding mortgages  left  upon  the  property,  and  $40,000  in  four 
hundred  shares  of  stock  of  the  company.  These  shares  were  is- 
sued to  the  defendant,  but  were  by  him  distributed  among  the 
several  subscribers  to  the  stock  in  the  proportion  of  their  sub- 
scriptions, so  that  each  subscriber  received  in  the  end  two  shares 
of  stock  for  each  $100  paid  in  cash. 

The  $80,000  of  consideration  was  paid  by  complainant  to  de- 
fendant as  follows: 

Mortgages  left  upon  the  property $41,100 

April  17th,  cash $21,500 

May  26th,  cash 5,ooo 

June  4th,  cash 3,400 

Total  cash  $29,900 

Judgment  in  favor  of  Roe's  executors 
against  Joseph  B.  Roe,  paid  by  the 
company  to  the  executors 9,000 

Total    38,900 

Added  to  the  $41,100,  makes $80,000 

Defendant  claims  to  have  paid  nearly  all  the  sum  of  $29,900 
so  received  by  him  to  Dr.  Roe  in  cash,  either  directly  or  upon 
his  order,  but  as  he  claims,  and  Dr.  Roe  admits,  that  he,  defend- 
ant, was  entitled  to  one-half  the  profit  of  about  $15,000  made 
on  the  transaction,  it  is  difficult  to  believe,  and  in  fact  it  was  not 
insisted,  that  he  has  not  in  some  wav  retained  control  of  his  share 
of  that  sum. 

At  the  time  of  the  transaction  none  of  the  directors,  except 
defendant  and  Dr.  Roe,  had  any  knowledge  or  notice  that  this 
profit  was  made,  and  so  far  as  appears  none  of  the  stockholders, 
except  the  same  gentlemen  and  West  Jessup  and  C.  C.  Pancoast, 
two  of  the  grantors  to  defendant,  had  any  knowledge  of  it. 

No  money  was  paid  by  the  defendant  or  Dr.  Roe,  or  either  of 
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them,  to  tlie  vendors  at  the  delivery  of  their  several  deeds.  The 
consideration  actually  paid  went  from  the  corporation  through 
the  hands  of  defendant  to  the  several  vendors  or  their  creditors. 
From  the  foregoing  facts,  and  the  proper  inferences  to  be 
drawn  therefrom,  the  true  relations  of  the  parties  are  to  be  de- 
duced. 

1.  I  think  that  at  the  date  of  the  organization  of  the  cor- 
poration, March  20,  1890,  and  the  formal  contract  to  purchase, 
April  10,  1890,  neither  Dr.  Roe  nor  defendant  was  in  any  true 
sense  the  owner  of  any  of  the  land  held  under  options.  They  had 
neither  paid  nor  given  anything  of  value  for  it,  nor  had  they  come 
under  personal  obligation  with  regard  to  it;  nor  did  they  intend 
to  exercise  their  options  until  they  had  secured  a  purchaser.  In- 
deed, it  does  not  affirmatively  appear  that  the  option  papers  which 
they  held  were  such  as  could  be  enforced  either  at  law  or  in 
equity  against  the  vendors.  Two  of  them,  Pancoast  and  Jessup, 
seem  to  have  been  so  far  interested  in  the  completion  of  the  sale 
as  to  subscribe  for  stock  liberally,  and  to  execute  deeds  expressing 
a  consideration  largely  in  excess  of  the  amount  actually  paid  to 
them,  and  to  deliver  them  without  consideration  presently  paid, 
so  that  the  inference  of  the  validity  of  these  options  arising  from 
the  actual  carrying  out  of  the  sale  is  not  very  strong. 

These  circumstances  seem  to  me  to  prevent  the  application 
here  of  the  equitable  notion  that  in  cases  of  executory  contracts 
for  the  purchase  and  sale  of  land  the  title  is,  in  equity,  to  be 
treated  as  being  in  the  vendee,  and  the  purchase-price  as  a  debt 
due  the  vendor.  I  think  that  doctrine  is  not  properly  applicable 
to  the  case  of  an  uncertain,  and,  at  b&st,  bare  option  to  purchase, 
like  those  here  in  question. 

This  characteristic,  namely,  that  neither  Roe  nor  the  defend- 
ant was  the  owner  of  these  lands  at  the  date  of  this  transaction, 
distinguishes  this  case  from  a  line  of  authorities  which  hold  that 
a  party,  being  already  the  actual  or  potential  owner  of  property, 
either  by  having  the  legal  title  vested  in  him  or  by  holding  it 
under  contract  with  part  of  the  consideration  paid  and  mutual 
obligations  to  pay  the  balance  of  the  consideration  and  to  convey 
the  property,  may  innocently  promote  and  organize  a  company 
to  buy  it  at  an  advance. 

2.  Both  defendant  and  Dr.  Roe  were  active  in  procuring 
subscribers  to  the  stock  and  in  organizing  the  company.  De- 
fendant was  present  when  the  first  batch  of  large  subscriptions 
was  made,  and  himself  subscribed  among  them  and  solicited  sub- 
scriptions and  advocated  the  enterprise.  He  framed  the  subscrip- 
tion paper  or  prospectus.  This  he  admitted  on  the  stand,  though 
denied  in  his  answer.    In  fact  Dr.  Roe  swears,  and  it  is  manifest 
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from  all  the  circumstances,  that  he  took  the  defendant  into  the 
enterprise  mainly  to  have  the  benefit  of  his  assistance  in  this  very 
work  of  organizing  the  company  and  managing  the  delicate  busi- 
ness of  procuring  the  carrying  out  of  the  options  and  the  vesting 
the  title  in  the  corporation.  These  facts  show  that  defendant 
was  a  "promoter"  of  this  corporation  in  any  and  every  sense  of 
that  word  as  used  in  such  connection  by  either  the  American  or 
the  English  jurists.  In  this  capacity  of  promoter  as  well  as  that 
of  president  of  and  one  of  the  board  of  directors,  he  was  clearly 
acting  in  a  fiduciary  capacity.  He  was,  in  effect,  a  trustee  for 
the  several  subscribers  to  the  stock. 

3.  Although  the  contract  of  sale  took  the  form  of  a  con- 
tract by  defendant  as  vendor  and  the  complainant  as  vendee,  yet 
it  is  manifest  that  defendant  acted  therein  in  tlae  same  fiduciary 
capacity.  He  contracted  to  sell  property  which  he  did  not  own. 
and  agreed  to  take  in  payment  of  it,  besides  the  cash  consider- 
ation mentioned  in  the  contract,  four  hundred  shares  of  the 
stock  of  the  company,  which  he  actually  took  and  held  as  trustee 
for  the  stockholders,  and  as  to  so  much  of  the  cash  as  he  actually 
received  it  must  have  been  known  and  understood  by  everybody 
that  he  was  a  mere  conduit  for  that  as  well  as  of  the  title  to  the 
land.    He  paid  for  the  land  with  the  funds  of  the  complainant. 

4.  Another  aspect  of  the  case  arising  out  of  the  prospectus  is 
that  he  assumed  the  position  of  a  purchaser  jointly  with  the  other 
subscribers  to  these  lands,  and  therein  acted  as  the  agent  of  his 
partners  in  the  enterprise. 

5.  While  thus  acting  in  a  fiduciary  capacity,  and  in  effect 
as  a  mere  conduit  of  title,  he  not  only  conveyed  to  the  company 
property  at  a  greater  price  than  he  paid  to  the  actual  grantors, 
but  he  concealed  from  the  company  the  fact  that  he  had  received 
a  greater  price  than  he  paid,  and  even  went  further,  and  in  effect 
asserted  the  contrary  to  the  company  by  inserting  in  the  deeds 
to  himself  a  greater  price  than  he  paid.  Defendant  swears  that 
these  prices  were  intentionally  arranged  so  thait  the  sum  of  the 
whole  should  amount  to  about  $80,000.  In  fact,  in  all  those  pur- 
chased under  the  options  the  consideration  was  untruly  stated 
at  about  $200  per  acre.  Now,  when  we  consider  that  these  deeds 
were  sure,  in  the  ordinary  course  of  business,  to  come  under  the 
inspection  of  the  counsel  of  the  company,  already  elected,  as  the 
minutes  show,  in  the  examination  of  the  title  to  these  lands,  it 
seems  impossible  to  look  upon  that  untrue  statement  of  the  con- 
sideration in  these  deeds  as  anything  short  of  a  positive  assertion 
by  the  defendant  that  he  had  paid,  or  rather  was  obliged  to  pay, 
and  expected  to  pay,  that  much  money  for  those  lands. 

In  this  connection  the  language  of  the  prospectus  on  the  sub- 
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ject  of  price  should  be  noticed — "this  tract  of  land  comprises 
about  four  hundred  acres  at  the  price  of  two  hundred  dollars  per 
acre."  This  clause  was  not  much  commented  upon  by  either 
counsel  at  the  argument.  It  was  probably  introduced  for  the 
purpose  of  having  the  assent  of  the  subscribers  to  purchasing  at 
that  price,  and  such  is  undoubtedly  its  effect.  But  the  question 
remains,  purchased  from  whom  at  that  price?  And  it  is  impos- 
sible to  escape  the  conviction  that  it  meant  that  the  lands  were 
to  be  purchased  from  the  present  actual  owners.  This,  I  con- 
clude, would  not,  under  the  circumstances,  include  Dr.  Roe  or 
the  defendant  as  to  lands  other  than  those  actually  owned  by  the 
doctor.  But  I  am  inclined  to  the  opinion  that,  like  the  state- 
ment of  consideration  in  the  several  conveyances,  it  amounted  to 
an  assertion  that  the  amount  necessary  to  be  paid  was  $200  an 
acre,  and  that  view  of  similar  clauses  has  been  taken  by  the  courts. 

6.  The  unexplained  erasure  in  the  minutes  of  March  20, 
over  which  the  words  "Henry  C.  Loudenslager"  are  written, 
leaves  it  in  doubt  whether  or  not  any  resolution  authorizing  a 
contract  between  the  defendant  and  the  company  was  ever  ap- 
proved by  the  board  of  directors. 

The  general  rules  covering  dealings  between  trustees  and  ces- 
tuis  que  trustent,  and  by  the  trustee  with  the  trust  property,  are 
not  open  to  question.  They  forbid  the  retention  by  a  trustee  of 
any  secret  profit  made  by  him  in  such  dealings.  He  cannot  take 
and  retain  any  commission  or  bonus  or  other  profit  out  of  any 
sales  or  purchases  made  for  the  cestui  que  trust.  Lew.  Trusts, 
275  et  seq. 

The  law  applicable  to  this  particular  class  of  trustees  has  re- 
cently undergone  thorough  and  careful  examination  and  consider- 
ation in  this  court  by  the  late  Green,  V.  C,  as  reported  in 
Plaquemines  Tropical  Fruit  Co.  v.  Buck,  7  Dick.  Ch.  Rep.  219, 
and  his  result  is  stated  at  p.  230,  as  follows :  "  I  take  the  law, 
applicable  to  this  case,  to  be  that  '  no  rights,  legal  or  equitable, 
arise  in  favor  of  a  corporation  in  respect  of  transactions,  whether 
complete  or  inchoate,  merely  because  entered  into  in  contempla- 
tion of  the  creation  of  such  corporation,'  and  that  it  was  open  to 
Dr.  Buck  to  buy  the  property  on  his  own  account,  for  any  price 
he  could,  with  the  intention  or  in  the  hope  of  selling  it  at  a  higher 
price  to  a  company  to  be  formed,  and,  dealing  independently,  to 
sell  it  for  such  higher  price  to  such  company,  so  long  as  he  ob- 
tained his  higher  price  fairly.  That  would  be  clearly  unobjection- 
able. But  if  he,  at  the  time  of  his  original  agreement  with  White, 
entered  into  it  on  behalf  of  the  future  company,  under  such  cir- 
cumstances that  the  company,  when  formed,  could  say  that  the 
purchase  made  by  him  was  made  for  the  company,  or  if,  at  the 
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time  the  actual  purchase  was  made  from  White,  Dr.  Buck  was  a 
trustee,  officer  or  agent  of  tlie  company,  he  cannot  be  permitted 
to  make  any  profit  from  the  sale  to  tlie  company.  Buck,  as  the 
promoter  of  the  corporation,  stood  in  a  fiduciary  relation  to  the 
company  as  soon  as  it  was  organized.  As  such  promoter,  it  was 
open  to  him  to  sell  property  which  he  owned  to  the  company, 
on  making  full  and  fair  disclosure  of  his  interest  and  position  with 
respect  to  that  property.  Not  only  was  such  disclosure  necessary, 
but  it  was  incumbent  on  him,  as  sole  promoter  of  the  company, 
formed  to  purchase  this  specific  property,  controlling  and  mould- 
ing its  organization,  to  furnish  it  with  cin  executive  or  board  of 
directors  capable  of  forming  competent  and  impartial  judgment 
as  to  the  wisdom  of  the  purchase  and  the  price  to  be  paid;  and  if 
he,  as  such  promoter,  procured  the  company  to  be  formed  and  to 
be  managed  in  such  a  way  as  to  transfer  from  the  moneys  of  the 
company  to  himself  a  certain  sum  without  informing  the  com.- 
pany  of  that  fact,  or,  what  is  the  same  thing,  if  he  took  without 
such  disclosure,  to  his  own  use,  stock  of  the  company  issued  for 
the  purchase  of  property,  ostensibly  to  or  for  another,  he  cannot 
retain  the  same." 

He  then  supports  his  conclusions  by  citations  of  authorities 
and  extracts  from  the  judgments  of  the  English  jurists.  At 
p.  234,  he  points  out  that  in  determining  the  true  character  of 
the  transaction  it  is  always  important  to  inquire  whether  the  party 
sought  to  be  charged  as  a  trustee  originally  purchased  the  prop- 
erty with  his  own  money,  or  whether  he  used  the  funds  of  the 
company  for  that  purpose.  If  he  did  use  the  funds  of  the  com- 
pany for  that  purpose,  it  is  a  circumstance  strongly  tending  to 
characterize  his  position  as  that  of  a  trustee. 

In  addition  to  the  authorities  cited  by  Green,  V.  C.  (7  Dick. 
Ch.  Rep.  233),  I  refer  to  Brewster  v.  Hatch,  122  N.  Y.  349; 
South  Joplin  Land  Co.  v.  Case,  104  Mo.  572;  Pittsburg  Min- 
ing Co.  V,  Spooner,  74  Wis.  307;  Parker  t;.  Nickerson,  112  Mass. 
195;  Getty  V.  Devlin,  54  N.  Y.  403  (at  p.  411);  S.  C,  70  N.  Y.  504; 
Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn.  104;  Porter  v,  WoodruflF, 
9  Stew.  Eq.  174;  Lydney  and  Wigpool  Iron  Co.  v.  Bird,  L.  R.  33 
Ch.  Div.  85  (1886). 

Brewster  v.  Hatch  was  an  action  by  individual  stockholders 
against  the  promoters  of  a  corporation  organized  to  purchase 
certain  mines  held  under  option  by  the  promoters,  much  in  the 
same  manner  as  were  the  lands  here  bv  Dr.  Roe  and  defendant. 
The  opinion  of  the  court  (122  N.  Y.  362)  refers  to  and  relies  upon 
the  fact  that  the  promoters,  held  by  the  court  to  occupy  a  fidu- 
ciary capacity,  did  not  disclose  to  their  cestuis  que  trustent  the 
amount  they  were  to  pay  for  the  mines,  and  that  they  did  not 
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intend  to  exercise  their  options  unless  the  company  was  success- 
fully launched. 

Getty  V,  Devlin  was  a  case  much  like  the  present.  Four  per- 
sons combined  and  purchased  an  interest  in  oil  lands  at  a  cost 
of  $30,000  already  paid;  then,  as  here,  they  prepared  and  circu- 
lated a  subscription  paper,  by  which  the  subscribers  agreed  to 
pay  the  amount  by  each  subscribed  to  purchase  the  lands  in 
question  at  $125,000. 

The  four  promoters  themselves,  as  here,  subscribed  liberally, 
but  concealed  the  fact  from  the  other  subscribers  that  they  were 
the  proprietors,  and  also  concealed  the  cost  to  them  of  the  prop- 
erty. In  an  action  by  the  stockholders  against  the  promoters, 
the  Court  of  Appeals  of  New  York  held  them  liable  for  the  profits 
made.  Earl,  J.  (54  N.  Y.  411),  used  language  applicable  to 
this  case.  He  said :  "  The  subscription  paper  itself  contained, 
substantially,  a  representation  that  the  subscribers  were  to  pur- 
chase the  land  in  Ohio  at  a  cost  of  $125,000.  It  imported  a  joint 
adventure  for  the  purchase  of  lands  from  persons  not  subscribers, 
at  the  price  named,  in  which  all  the  subscribers  were  to  be  in- 
terested as  purchasers  upon  the  same  footing,  in  proportion  to 
their  subscriptions.  When  the  four  defendants  sent  forth  this 
paper  with  their  names  subscribed  to  it,  they  represented  that 
they  would  pay  the  sums  by  them  subscribed  for  the  purchase  of 
the  land."  And  again  (at  p.  412),  he  says:  "There  is  another 
ground  of  liability.  The  subscribers  to  the  paper  agreed  jointly, 
and  for  their  mutual  benefit  and  advantage,  to  purchase  certain 
lands  designated  for  a  price  named.  No  one  of  the  subscribers 
could,  after  this,  purchase  the  lands  for  a  less  price,  and  compel 
his  associates  to  allow  him  more  than  he  paid.  His  purchase 
would  inure  to  the  benefit  of  all  the  subscribers." 

In  South  Joplin  Land  Co.  v.  Case,  a  thoroughly-argued  and 
well-considered  case,  the  defendants,  Case  and  Redburn,  held 
options  to  purchase  certain  property  of  one  Carter,  and  promoted 
a  corporation  to  buy  that  property  at  $32,000,  whereas  in  fact 
their  option  compelled  them  to  pay  a  trifle  less  than  $30,000.  It 
was  held,  after  a  full  consideration  of  the  authorities,  that  Case 
and  Redburn  were  liable  to  pay  to  the  corporation,  which  was, 
as  here,  the  plaintiff,  the  amount  of  the  profit  which  they  had 
received.  At  p.  581,  in  delivering  judgment,  the  court  says:  "It 
is  argued  that  the  directors  finally  consented  to  take  the  land  and 
unsold  lots  at  the  price  of  $32,000;  that  they  got  all  they  con- 
tracted for,  and  the  company  has  no  just  ground  of  complaint. 
They  did  so  consent,  but  it  was  upon  the  representation  that 
$32,000  was  the  true  consideration  paid  Carter,  and  that  the  notes 
did  not  go  to  Case.    For  money  and  property  acquired  by  Case 
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under  these  untrue  representations,  occupying  the  position  he 
did,  he  must  account.  What  the  company  might  have  done  had 
Case  made  full  disclosure  of  his  profits  we  cannot  say,  nor  is  it 
material  to  inquire.  The  argument  made  by  defendants  on  this 
question  is  as  bad  in  law  as  it  is  in  morals." 

In  Pittsburg  Mining  Co.  v.  Spooner  et  aL,  the  defendants  ob- 
tained a  right  to  purchase  a  mining  option  for  $20,000,  and  then 
proceeded  to  form  a  corporation  to  make  the  purchase,  represent- 
ing that  the  option  would  cost  $90,000,  and,  having  got  stock  to 
the  amount  of  $100,000  subscribed,  and  the  defendants  becoming 
officers  of  the  corporation,  purchased  the  option  nominally  for 
$90,000,  paying  for  it  only  the  $20,000  which  it  actually  cost  with 
the  money  by  them  received  from  the  subscribers,  and  retaining 
$70,000  for  their  own  use.  It  was  held  that  the  company  was  en- 
titled to  recover.  The  court  held  that  the  defendants,  acting  first 
as  promoters,  and  afterward  as  officers  of  the  corporation,  occu- 
pied the  position  of  trustees  for  the  stockholders,  and  could  make 
no  profit  out  of  the  transaction. 

In  Lydney  and  Wigpool  Iron  Co.  v.  Bird,  two  brothers  Bird, 
the  defendants,  undertook  to  make  sale  of  a  mineral  property  for 
the  owners,  who  were  desirous  to  sell  for  £90,000,  out  of  which 
£5000  might  be  used  for  the  expenses  of  promoting  a  company  to 
purchase  the  property,  leaving  £85,000  as  the  net  price.  The 
Birds  organized  a  company  to  take  the  property  at  £100,000,  out 
of  which  they,  the  Birds,  should  receive  £10,800  for  their  profits. 
An  agreement  in  writing  was  then  made  by  the  owners,  with  a 
trustee  for  the  prospective  company,  to  sell  to  him  for  £100,000. 
The  Birds  then  employed  a  solicitor,  who  got  up  the  prospectus 
for  the  company,  which  stated  that  the  purchase-price  wsas 
£100,000.  The  Birds  subscribed  to  the  memorandum  of  associa- 
tion for  fifty  shares  each  of  £100.  The  action  was  brought  to  re- 
cover £10,800  received  by  them.  Held  by  the  court  of  appeal  that 
they  were  promoters,  and,  as  such,  liable.  In  delivering  judgment 
(p.  92),  Lindley,  L.  J.,  said:  "James  Bird  in  fact  procured  the 
formation  of  the  company.  He  suggested  its  formation;  he  took 
an  active  part  in  the  preparation  of  its  prospectus  and  memoran- 
dum and  articles  of  association,  in  the  appointment  of  two  of  its 
first  directors,  in  the  appointment  of  its  secretary,,  and  he  pro- 
cured his  own  firm  to  be  engaged  to  conduct  the  sales  of  the 
company  at  a  large  commission.  He  fixed  the  purchase-money 
at  £100,000,  and  stipulated  for  the  payment  of  £10,800  to  his 
own  firm,  and  he  procured  the  payment  of  that  sum  by  the 
company,  and  he  was  himself  a  director  when  the  last  instal- 
ments of  it  were  made.  He  was,  in  truth,  the  person  who  fastened 
the  contract  to  pay  £100,000  on  the  company  without  disclosing 
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the  fact  that  his  firm  were  to  get  £10,800  out  of  the  purchase- 
money." 

Applying  to  the  case  in  hand  the  principles  thus  enunciated,  I 
am  unable  to  perceive  how  the  defendant  can  escape  liability. 

Counsel  for  defendant  contended  that  neither  Dr.  Roe  nor  the 
defendant  was,  in  fact,  a  promoter  of  the  company,  nor  did  either 
of  them  occupy  toward  it  a  fiduciary  relation,  which  rendered 
it  incumbent  on  them  to  disclose  the  terms  upon  which  they  were 
to  obtain  title  to  the  outlands,  and  that  neither  made  any  untrue 
representations  in  the  premises. 

For  reasons  already  given  I  am  unable  to  adopt  those  views. 
I  think  they  did  occupy  fiduciary  relations,  and  I  also  think  that 
the  insertion  in  the  deeds  to  Loudenslager  of  a  greater  price  than 
they  paid  was  an  untrue  assertion. 

It  was  also  urged  that  the  circumstance  that  the  title  in  this 
case  passed  through  defendant  was  not  a  part  of  the  original  plan 
of  the  defendant  and  Dr.  Roe,  but  was  the  result  of  the  fortuitous 
circumstances  not  connected  with  the  case,  and  ought  not  to  oper- 
ate to  the  prejudice  of  the  defendant.  I  am  inclined  to  the  opinion 
that  the  defendant's  contention  of  fact  in  that  respect  is  correct. 
But  admitting  it  to  be  true,  the  question  still  remains,  how  could 
the  case  stand  if  the  conveyances  from  the  outside  parties  had 
been  made  to  Dr.  Roe  and  by  him  to  the  company,  and  the  suit 
had  been  against  Dr.  Roe  and  the  defendant  jointly?  In  that 
case,  it  seems  to  me,  that  as  against  the  defendant  the  complain- 
ant's right  to  recover  his  share  of  the  profit  would  be  quite  as 
clear,  if  not  clearer,  than  it  is  under  the  present  state  of  the  case. 
He  would  then,  as  now,  still  stand  in  the  position  of  aiding  Dr. 
Roe  in  making  a  secret  profit  out  of  the  company  and  dividing  it 
with  him,  and  all  while  he  was  acting  as  a  trustee  of  the  company. 
In  short,  the  essence  of  the  transaction  would  not  be  changed. 

It  is  further  urged  that  at  the  last  the  company  dealt  with  the 
defendant  at  arm's  length,  as  with  a  stranger,  and  at  an  agreed 
price.  But  this  is  not  true  as  a  matter  of  fact.  The  terms  of 
the  resolution  and  of  the  written  contract  show,  as  before  ob- 
served, that  all  concerned  must  have  known  that  defendant  was  a 
mere  conduit.  In  the  first  place,  the  consideration  named  was 
not  only  the  $200  per  acre  in  cash  or  its  equivalent,  but  also  in 
addition  thereto  four  hundred  shares  of  stock,  which  defendant 
took  in  trust  for  the  stockholders,  and  actually  distributed  among 
them ;  and  then  all  the  directors  must  have  known  that  defendant, 
at  the  moment  of  making  the  contract  with  him,  was  not  the  act- 
ual owner  of  either  of  the  several  tracts.  In  truth,  the  title  to  the 
Roe  tract  was  afterwards  acquired  and  held  by  him  under  a 
written  declaration  of  trust  in  favor  of  the  complainant,  subject 
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to  the  payment  of  the  purchase-money.  These  circumstances 
render  it  quite  impossible  to  treat  the  transaction  as  a  deaUng 
with  the  defendant  at  arm's  length. 

Defendant's  counsel  took  the  further  ground  that  an  additional 
value  was  given  to  the  property  by  the  labor  and  management  of 
the  defendant  and  Dr.  Roe  in  procuring  these  several  options,  and 
thereby  consolidating  the  several  tracts  held  by  different  titles  in 
one  body;  and  that  having  thus  increased  the  value  of  the  prop- 
erty, and  being,  in  the  view  of  a  court  of  equity,  its  owners,  they 
were  entitled  to  sell  it  to  a  company  to  be  formed  at  the  price 
they  did.  And,  in  this  connection,  they  rely  upon  the  fact  that 
the  subscribers  to  the  stock  were  mainly  residents  of  the  neigh- 
borhood and  familiar  with  the  land  and  the  situation  and  entirely 
competent  to  judge  of  its  value,  and  that  they  must  be  presumed 
to  have  purchased  on  the  strength  of  their  own  judgment  of  the 
value  of  the  property,  and  not  upon  the  actual  or  implied  repre- 
sentation of  its  cost  contained  in  the  documentary  evidence  here- 
inbefore referred  to.  But  I  think  the  complete  answer  to  that  is 
found  in  the  fact  that,  occupying  a  fiduciary  capacity,  the  defend- 
ant failed  to  disclose  to  his  cestuis  que  trtistent  the  fact  that  the 
actual  cost  of  the  property  was  less  than  that  demanded  for  it. 
The  actual  cost  was  a  factor  which  the  purchasers  were  entitled 
to  know  in  forming  their  judgment  as  to  the  value  of  the  property, 
and  they  were  also  entitled  to  judge  for  themselves  as  to  whether 
the  labor  of  the  defendant  and  Dr.  Roe  in  procuring  these  op- 
tions in  point  of  fact  added  to  their  value  in  the  manner  and  to 
the  extent  argued  by  the  defendant's  counsel. 

The  authority  mainly  relied  upon  by  the  defendant  is  a  case 
cited  by  Green,  V.  C,  in  the  Plaquemines  Case — namely, 
Covers'  Case,  L.  R.,  20  Eq.  114  (1875);  S.  C.  on  appeal,  i  Ch. 
Div.  182.  But  that  case  is  clearly  distinguishable  from  the  one 
in  hand  in  this  respect,  that  it  was  not  an  action  brought  by  a 
corporation,  or  by  individual  stockholders  in  a  corporation,  to 
recover  from  its  promoter  or  president  a  profit  made  by  him  in 
dealing  with  the  company,  but  it  was  a  motion  by  a  subscriber 
to  the  stock  of  a  corporation  against  the  official  liquidator  thereof 
to  be  relieved  from  the  burden  of  her  subscription,  «ind  to  that 
extent  diminish  the  fund  to  be  distributed,  and  it  was  based  on 
the  ground  that  a  statutory  fraud  was  practised  upon  her  in  the 
prospectus  and  in  the  formation  of  the  company,  so  that  it  was, 
in  effect,  a  suit  between  creditors  of  a  corporation  and  its  stock- 
holders. The  case  shows  that  one  Skoines  was  the  owner  of  a 
patent.  He  agreed  in  writing  to  sell  it  to  one  Mappin  for  £65,000, 
to  be  paid  £1000  in  cash  and  £4000  within  twenty-one  days  after 
the  allotment  of  shares  in  a  company  to  be  formed  and  registered 
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by  Mappin  for  the  purpose  of  working  the  patent,  £i5,ocx)  in  pre- 
ferred shares  of  the  company,  bearing  interest  at  fifteen  per  cent 
per  annum,  and  £45,000  in  fully-paid-up  ordinary  shares  of  the 
company.  By  the  agreement  Mappin  undertook  to  form  a  com- 
pany. Three  months  later  Mappin  entered  into  an  agreement  in 
writing  with  one  Wright,  as  a  trustee  for  the  intended  company, 
to  sell  the  patent  to  Wright  for  £125,000,  £75,000  in  cash  and 
£7500  two  months  later,  and  £45,000  in  paid-up  shares  entitled 
to  a  preferential  dividend  of  ten  per  cent.,  and  £65,000  in  deferred 
shares.  The  company  was  formed,  and  Miss  Covers  was  a  sub- 
scriber to  the  stock.  It  failed  and  a  liquidator  was  appointed. 
It  does  not  appear  that  there  were  any  fraudulent  statements  in 
the  prospectus.  The  alleged  statutory  fraud  consisted  in  sup- 
pressing the  existence  of  the  contract  between  Skoines  and  Map- 
pin. The  application  to  be  relieved  was  based  upon  the  idea  that 
Mappin  was  a  promoter  of  the  company.  It  was  held  by 
Bacon,  V.  C,  in  the  court  below,  that  she  was  not  entitled 
to  be  relieved,  on  two  grounds — ^first,  that  the  fiduciary  relation 
of  a  promoter  was  not  established  against  Mappin,  and  second, 
if  it  were  established  against  him,  its  existence  did  not  affect  the 
contract  between  the  company  and  the  shareholders,  and  that  her 
remedy  was  by  action  against  Mappin.  The  appeal  was  heard  by 
four  judges,  viz.,  James  and  Mellish,  L.  J  J. ;  Baron  Bramwell  and 
Brett,  J.  (now  Lord  Esher).  It  was  held  by  James,  J.,  and  Baron 
Bramwell,  ( i )  that  Mappin  was  not,  when  he  made  the  first  agree- 
ment with  the  patentee,  a  promoter,  and  the  omission  to  specify  that 
agreement  in  the  prospectus  was  not  fraudulent  under  the  statute, 
and  (2)  that  where  the  omission  to  specify  any  agreement  renders 
the  prospectus  fraudulent  under  the  statute  a  shareholder  has  his 
remedy  against  the  person  making  the  omission,  but  cannot, 
therefore,  have  his  name  removed  from  the  list  of  shareholders. 
It  was  held  by  Mellish,  L.  J.,  that  Mappin  was  a  promoter,  and 
that  he  ought  to  have  disclosed  his  agreement  to  the  company,  but 
that  the  omission  so  to  do  did  not,  under  the  statute,  make  the 
prospectus  fraudulent  on  the  part  of  the  company,  and  that  the 
shareholder  therefore  could  not  have  his  name  removed  but  had 
his  remedy  against  Mappin.  It  was  held  by  Brett,  J.,  that 
the  omission  to  disclose  the  first  agreement  was  not  a  fraud  inde- 
pendently of  the  statute,  but  that  the  omission  to  disclose  a  con- 
tract formerly  made  by  a  promoter,  and  likely  to  affect  the  mind 
of  a  subscriber  for  shares,  was  fraudulent  under  the  statute,  and 
that  the  remedy  of  the  shareholder  was  to  have  her  name  removed 
from  the  list  of  shareholders. 

Mellish,  L.  J.  (at  p.  191),  says:  "Now  I  agree  that  if  the  contract 
between  Skoines  and  Mappin  is  to  be  looked  at  as  an  uncondi- 
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tional  contract  for  the  sale  of  the  patent  from  Skoines  to  Mappin, 
the  company  had  no  interest  in  the  contract  and  were  not  entitled 
to  have  its  contents  disclosed  to  them.  The  contract,  however, 
between  Skoines  and  Mappin  was  a  contract,  as  it  appears  to  me, 
upon  the  condition  that  Mappin  should  procure  the  patent  to  be 
sold  to  a  company  formed  for  the  purpose  of  working  the  patent, 
and  if  such  sale  was  effected  £64,000,  partly  in  money  and  partly 
in  shares,  was  to  be  given  to  Skoines,  and  the  residue  of  the  price, 
whether  money  or  shares,  was  to  be  retained  by  Mappin.  Now, 
when  the  company  became  the  purchaser  of  the  patent — that  is 
to  say,  when  the  directors,  after  the  formation  of  the  company, 
adopted  the  contract  made  by  Mappin  with  Wright — Mappin  was 
both  a  promoter  and  director  of  the  company.  The  purchase  of 
the  patent  by  the  company,  who  were  the  only  company  then  in 
existence  formed  for  the  working  of  the  patent,  enabled  him, 
without  the  knowledge  of  the  company,  to  fulfill  his  contract  with 
Skoines  and  to  earn  an  enormous  profit.  It  seems  to  me  that 
there  are  grounds  for  contending  that  under  these  circumstances 
Mappin  ought  not  to  be  considered  as  the  owner  of  the  patent, 
but  only  as  a  person  who,  by  a  contract  with  the  owner  of  the 
patent,  had  the  disposal  of  the  patent,  and  in  that  case  he  was 
bound  to  communicate  his  contract  with  Skoines  to  the  company, 
and  as  he  did  not  do  so  the  company  were  entitled  to  the  benefit 
of  that  contract." 

That  language  applies  here,  and  commends  itself  by  its  clear 
appreciation  of  what  is  equitable  and  just.  Its  author  had  the 
reputation  of  being  the  best  lawyer  of  his  day  in  England.  The 
opinions  each  show  that  the  decision  was  influenced  by  the  fact 
that  the  question  was  between  Miss  Covers  and  the  creditors  of 
the  company,  and  not  between  the  company  or  Miss  Covers  and 
Mappin,  and  it  was  conceded  by  all  the  judges,  and  by  counsel, 
that  as  well  the  company  as  the  deluded  stockholders  individually 
might  maintain  an  action  or  actions  against  Mappin,  either  to 
recover  his  profits  or  the  damages  which  they  had  sustained  by 
his  conduct. 

Again,  if  I  am  wrong  in  either  or  both  of  the  positions  above 
taken,  that  Roe  and  the  defendant  were  not  the  owners  in  any 
proper  sense  of  these  lands  at  the  organization  of  the  company 
and  were  its  promoters,  and  we  treat  them  as  actual  or  potential 
owners  and  not  promoters,  still  it  seems  to  me  not  to  follow  that 
they  were  relieved  from  the  duty,  under  the  circumstances,  of 
making  full  disclosure  to  the  stockholders  of  such  ownership. 
That  duty  arose  from  their  present  position  as  officers  of  the  com- 
pany, and  they  are  clearly  within  the  canon  laid  down  by 
Green,  V.  C,  above  quoted,  for  it  is  to  be  observed  that  the 
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mention  of  the  price  of  $200  per  acre  in  the  prospectus  subscribed 
by  the  stockholders  did  not  constitute  a  contract  on  their  part  to 
purchase  any  lands  at  that  price.  The  absence  of  any  contractual 
force  in  the  language  so  used  was  conceded  at  the  argument.  It 
was  no  more  than  a  statement  or  assertion  of  probable  cost  of 
the  property,  and  a  limit  fixed  to  its  price. 

Nor  is  there  room  to  contend,  upon  the  evidence,  that  the 
part  conveyed  by  Dr.  Roe  was  worth  so  much  more  by  the  acre 
than  that  held  by  option  and  purchased  from  his  neighbors  as  to 
make  the  average  cost  of  the  whole  plot  $200  per  acre.  No 
proof  was  adduced  or  offered  in  that  direction,  and  there  is  noth- 
ing in  the  case  to  warrant  the  assumption  that  the  part  of  Dr. 
Roe's  farm  conveyed  to  the  company  was  any  more  valuable 
than  that  conveyed  by  his  neighbors.  The  fact  that  the  con- 
sideration mentioned  in  the  deed  from  Dr.  Roe  to  the  defendant, 
which  it  must  be  remembered  was,  in  effect,  in  the  view  of  a 
court  of  equity,  a  conveyance  to  the  complainant,  amounted,  like 
the  others,  to  just  about  $200  per  acre,  together  with  the  fact 
that  the  difference  between  the  price  paid  to  the  option-givers  and 
the  price  received  for  the  same  lands  from  the  company,  was 
treated  between  the  doctor  and  the  defendant  as  profits  to  be 
divided  equally  between  them,  forbid  the  idea  that  the  doctor's 
lands  were  worth  more  than  his  neighbors'.  I  repeat,  then,  that 
I  am  unable  to  see  how  the  defendant  can  escape  liability  to 
account  to  the  complainant  for  the  profits  which  he  has  made  in 
the  transaction  in  question. 

The  question  whether  the  complainant's  decree  should  be  for 
the  whole  profit  made  in  the  transaction  or  for  one-lialf  thereof 
only  was  not  discussed  by  counsel,  and  I  express  no  opinion  on  it. 

There  may  be  a  reference  to  ascertain  the  amount  of  the  profits, 
and  the  question  as  to  the  amount  of  the  decree  may  be  discussed 
upon  the  coming  in  of  the  master's  report.^ 


WESTERN    SCREW    AND    MANUFACTURING    CO.    v. 

JAMES  COUSLEY. 

In  the  Supreme  Court  of  Illinois,  June  Term,  1874. 

[Reported  in  72  Illinois  Reports  531.] 

Appeal  from  the  Alton  City  Court ;  Baker,  J.,  presiding. 
Charles  P.  Wise  for  the  appellant. 
7.  H.  Yager  for  the  appellee. 

Sheldon,  J.    This  was  a  suit  brought  by  Cousley,  the  appellee, 
to  recover  compensation  for  services  claimed  to  have  been  ren- 
*  Affirmed  on  appeal. — Ed. 
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dered  by  him  for  appellant  prior  to  its  incorporation.  The  plain- 
tiff below  recovered,  and  the  defendant  brings  the  case  here  by 
appeal. 

The  facts  of  the  case,  in  substance,  are,  that  one  Ingalls  was 
the  patentee  of  a  certain  patent  for  casting  screws,  and  desired  to 
form  a  company  at  Alton,  in  this  State,  for  the  purpose  of  manu- 
facturing his  patent  screws.  With  that  object  in  view,  he  pur- 
chased and  had  conveyed  to  him  a  piece  of  ground,  with  buildings 
formerly  used  as  a  foundry,  and  endeavored  to  have  organized, 
under  the  general  law  of  the  State,  a  company  with  a  capital 
stock  of  $100,000,  to  be  called  the  Western  Screw  and  Manufac- 
turing Co.,  and  to  which  company,  when  organized,  he  would 
sell  the  property.  The  plaintiff  subscribed  for  $500  of  the  stock, 
upon  condition  that  he  was  to  be  employed  by  the  company,  and 
pay  for  the  stock  in  labor.  After  a  part  only  of  the  stock  was  sub- 
scribed, the  stockholders  held  a  meeting,  and  authorized  Ingalls 
to  act  as  superintendent  in  having  work  done  about  the  building ; 
the  plaintiff  was  employed  by  him,  and  did  the  work  for  which 
suit  is  brought,  from  March  3  to  May  18,  1873,  it  consisting  in 
keeping  the  time  of  the  workmen  employed.  The  requisite  amount 
of  stock  could  not  be  obtained,  and  the  organization  could  not 
be  completed,  and  appellee  quit  work.  Most  of  those  who  had 
subscribed  for  stock  concluded  to  form  a  new  company,  having 
the  same  name  and  object,  with  a  capital  stock  of  $50,000 ;  other 
subscribers,  to  the  amount  of  $16,000,  were  obtained,  and  this 
company,  the  present  defendant,  was  organized.  The  company 
purchased  the  land  and  building  from  Ingalls,  August  5,  1873,  ^^^ 
the  expressed  consideration  of  $11,000,  receiving  from  him  a  gen- 
eral warranty  deed.  In  his  settlement  with  the  company  for  the 
purchase,  Ingalls  put  in  a  list  of  claims  he  owed  for  work  previous 
to  the  organization,  and  they  were  allowed,  and  the  money  paid  to 
Ingalls.  He  testifies  that  he  handed  in  all  the  accounts  except 
Cousley's  and  one  or  two  others,  which  he  lost,  and  they  were  not 
handed  in. 

In  order  to  the  formation  of  a  corporation  under  the  general 
law,  a  certain  required  statement  in  writing,  stating,  among 
other  things,  its  capital  stock,  has  first  to  be  filed  in  the  office  of 
the  Secretary  of  State.  He  then  issues  to  the  persons  who  make 
the  statement,  "a  license,  as  commissioners,  to  open  books  for 
subscriptions  to  the  capital  stock  of  said  corporation." 

The  third  section  of  the  law  provides  that  "  as  soon  as  may  be 
after  the  capital  stock  shall  be  fully  subscribed,  the  commis- 
sioners shall  convene  a  meeting  of  the  subscribers,  for  the  purpose 
of  electing  directors  or  managers,  and  the  transaction  of  such 
other  business  as  may  come  before  them." 
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The  fourth  section  directs  that  the  commissioners  shall  make 
a  full  report  of  their  proceedings,  including  therein,  among  others, 
the  names  of  the  directors  elected,  which  report  shall  be  filed  in 
the  office  of  the  Secretary  of  State,  who  shall  thereupon  issue  a 
certificate  of  the  complete  organization  of  the  corporation,  mak- 
ing a  part  thereof  a  copy  of  all  papers  filed  in  his  office,  in  and 
about  the  organization,  and  the  same  shall  be  recorded  in  the 
office  of  the  Recorder  of  Deeds  of  the  county  where  the  principal 
office  of  the  company  is  located ;  and  that  "  upon  the  recording 
of  the  said  copy,  the  corporation  shall  be  deemed  fully  organized, 
and  may  proceed  to  business." 

The  plaintiff  was  employed  and  did  the  work  for  which  suit 
is  brought,  before  the  stock,  under  the  first  attempted  organization 
with  $100,000  capital  stock,  was  fully  subscribed,  and  before  any 
election  of  directors,  and  it  is  evident  that  any  contract  made  for 
the  services  before  that  time,  by  such  stockholders  as  had  then 
subscribed,  would  not  be  binding  upon  the  company  if  afterward 
it  had  become  fully  organized,  much  less  upon  the  present  com- 
pany, after  the  old  attempted  organization  had  been  abandoned. 
The  work  had  all  been  done  previous  to  May  18,  1873.  I^  was  not 
until  July  15,  1873,  that  the  first  step  was  taken  for  the  forma- 
tion of  the  present  company,  with  a  capital  stock  of  $50,000,  by 
making  its  application  by  filing  the  required  statement  in  writing. 
All  the  requisites  of  the  law  had  to  be  again  complied  with,  the 
statement  made,  the  license  to  open  books  for  subscription,  and 
the  commissioners,  except  Ingalls,  were  all  different. 

It  seems  preposterous  to  claim  that  a  corporation  is  under  any 
legal  liability  for  debts  contracted  before  the  first  step  had  been 
taken  to  bring  it  into  existence. 

This  court  has  decided  that  a  corporation,  after  its  organiza- 
tion, is  not  liable  for  the  payment  of  debts  contracted  previously 
thereto,  at  least  without  an  express  promise  to  pay  them  after 
acceptance  and  receipt  of  the  benefit  of  that  for  which  they  were 
incurred.  Rockford,  Rock  Island  &  St.  Louis  Railroad  Co.  v. 
Sage,  65  111.  328. 

The  plaintiff  should  look  to  whomever  employed  him  for  his 
pay.    Surely  the  defendant  was  not  his  employer. 

Had  Ingalls,  at  the  time  of  the  sale  of  this  property  to  the  com- 
pany, presented  the  account  of  the  appellee,  and  insisted  upon 
it  as  a  just  item  in  the  cost  of  the  building,  very  likely  it  would 
have  been  allowed  and  paid  to  Ingalls  as  a  part  of  the  purchase 
price.  But  it  would  have  been  entirely  as  a  matter  of  option,  and 
not  one  of  obligation. 

The  expectation  and  understanding  between  Ingalls  and  the 
subscribers  toward  the  stock  of  the  company  first  attempted  to  be 
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organized,  that  that  company,  when  organized,  would  take  the 
building,  did  not  bind  the  present  company  to  take  it.  When  it 
became  organized,  and  empowered  to  transact  business,  it  was  at 
entire  liberty  to  purchase  this  property  of  Ingalls,  or  to  procure 
or  build  any  other  works  for  its  use.  It  saw  fit  to  take  this  prop- 
erty of  Ingalls  at  $11,000,  as  expressed  in  the  deed.  An  addi- 
tion to  the  purchase  price,  of  the  amount  of  appellee's  claim,  had 
it  been  demanded  before  the  purchase,  might  have  defeated  the 
purchase ;  but  whether  so  or  not,  there  was  no  legal  obligation  on 
the  part  of  this  company  to  pay  it. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


BELL'S  GAP  RAILROAD  CO.  v.  CHRISTY. 
In  the  Supreme  Court  of  Pennsylvania,  May  24,  1875. 

[Reported  in  79  Pennsylvania  State  Reports  54.] 

D.  J,  Neff  for  plaintiff  in  error. 

5".  iS*.  Blair  for  defendant  in  error. 

Paxson,  J.*  This  case  lacks  all  the  elements  of  a  contract,  either 
express  or  implied.  The  most  that  it  amounts  to  is  the  expendi- 
ture by  the  plaintiff  of  a  certain  amount  of  his  time  and  money 
in  the  furtherance  of  a  scheme  of  constructing  a  railroad.  He 
attended  meetings,  visited  Harrisburg  for  the  purpose  of  obtain- 
ing a  charter,  assisted  in  making  a  preliminary  survey,  and  paid 
some  of  the  expenses  thereof.  There  was  no  contract  with  any 
one  for  the  payment  of  his  services  beyond  the  statement  of  some 
of  the  parties  interested  in  the  project  that  they  would  see  him 
paid.  All  this  was  prior  to  the  charter  or  to  any  organization  of 
the  company.  The  road  which  the  plaintiff  had  in  view  when  he 
made  the  survey,  as  appears  from  his  own  testimony,  was  a  broad- 
gauge  road,  to  run  from  Bell's  Mills  to  Erie,  and  he  evidently 
relied  upon  aid  from  New  York  capitalists  to  build  it,  with  the 
expectation  of  retaining  an  important  position  in  the  company. 
He  did  not  succeed  in  obtaining  the  required  aid,  and  the  road  to 
Erie  was  never  constructed  or  even  commenced.  Instead  thereof, 
a  short,  local,  narrow-gauge  road,  called  the  Bell's  Gap  Railroad, 
was  built,  with  the  object  in  part  to  develop  certain  coal  lands  in 
the  vicinity.  The  stock  was  principally  taken  in  the  neighborhood. 
The  plaintiff,  and  others  interested  with  him,  were  among  those 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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named  as  corporators  in  the  act  incorporating  the  company,  but 
they  failed  to  obtain  control  of  its  organization.  Subsequently, 
the  plaintiff  brought  suit  against  the  company  to  recover  com- 
pensation for  his  services,  as  before  stated,  claiming  that  the 
company  were  bound  by  the  promises  of  the  original  projectors 
of  the  enterprise,  inasmuch  as  said  company  had  accepted  the 
result  of  his  labors  and  enjoyed  its  benefits. 

None  of  the  cases  cited  by  the  defendant  in  error  sustains  his 
position.  The  Erie  &  Waterford  Plank-Road  Co.  v.  Brown,  i 
Casey,  156,  and  the  Bedford  Railroad  Co.  v.  Bowser,  12  Wright, 
29,  were  suits  upon  subscriptions  to  stock.  The  case  of  the 
Edinboro'  Academy  v,  Robinson  was  a  subscription  in  aid  of  an 
academy.  There  is  not  the  slightest  analogy  between  either  of 
these  cases  and  the  one  under  consideration.  In  Burton  v.  The 
Liverpool,  Manchester  &  New  Castle-upon-Tyne  Junction  Rail- 
road Co.,  7  Eng.  Law  &  Eq.  Rep.  124,  the  contract  was  between 
the  plaintiff  and  an  organized  company.  This  was  a  case  where 
the  projectors  agreed  to  pay  the  complainant  £5000  for  the  land 
to  be  taken  for  the  railway  and  incidental  damages,  and  the  plain- 
tiff thereupon  assented  that  his  land  should  be  so  taken.  The 
agreement  was  in  writing  between  the  plaintiff  and  the  executive 
directors  of  Lancashire  &  North  Yorkshire  Railway  Co.,  which 
was  afterward  united  with  another  rival  enterprise  under  the 
name  of  the  defendant  corporation,  and  the  two  companies  agreed 
to  adopt  the  contract  with  the  plaintiff.  It  is  true  the  company 
had  not  yet  obtained  its  charter,  but  it  was  still  an  organization 
in  esse,  had  a  board  of  directors,  who  assumed  to  make  contracts 
binding  upon  the  company  when  it  should  become  thereafter  fully 
clothed  with  corporate  powers.  In  Low  v.  The  Railroad  Co.,  45 
N.  H.  ( I  Hadley)  472,  a  charter  had  been  obtained,  and  the  ser- 
vices for  which  the  suit  was  brought  were  rendered  in  promoting 
the  organization  of  the  company  under  the  charter,  procuring 
subscriptions  to  the  capital  stock,  etc.  It  was  held  by  the  court 
in  that  case  that  "  where,  after  the  charter  and  before  the  organi- 
zation of  a  corporation,  services  are  rendered  which  are  necessar}' 
to  complete  that  organization,  and  after  it  has  been  perfected,  the 
corporation  elects  to  take  the  benefit  of  such  services,  knowing 
that  they  were  rendered  with  the  understanding  that  compensa- 
tion was  to  be  made,  it  will  be  held  liable  to  pay  for  the  services 
upon  the  ground  that  it  must  take  the  burden  with  the  benefit; 
but  that  '  no  promise  to  pay  would  be  implied  from  the  fact  that 
such  services  were  rendered  at  the  request  of  any  number  of  the 
corporators  less  than  a  majority.' " 

We  do  not  desire  to  controvert  the  principle  established  in 
England,  and  to  some  extent  recognized  in  this  country,  that  when 
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the  projectors  of  a  company  enter  into  contracts  in  behalf  of  a 
body  not  existing  at  the  time,  but  to  be  called  into  existence  after- 
ward, then  if  the  body  for  whom  the  projectors  assumed  to  act 
does  come  into  existence,  it  cannot  take  the  benefit  of  the  contract 
without  performing  that  part  of  it  which  the  projectors  undertook 
that  it  should  perform.  Conceding  to  this  principle  its  full  force 
and  effect,  we  are  unable  to  see  its  application  to  the  facts  of 
this  case.  It  may  very  well  be  that  where  a  number  of  persons 
not  incorporated  are  yet  informally  associated  together  in  the  pur- 
suit of  a  common  object,  and  with  the  intent  to  procure  a  charter 
in  the  furtherance  of  their  design,  they  may  authorize  certain  acts 
to  be  done  by  one  or  more  of  their  number,  with  an  understanding 
that  compensation  shall  be  made  therefor  by  the  company  when 
fully  formed.  And  if  such  acts  are  necessary  to  the  organization 
and  its  objects,  and  are  subsequently  accepted  by  the  company, 
and  the  benefits  thereof  enjoyed  by  them,  they  must  take  such 
benefits  cum  onere,  and  make  compensation  therefor.  But  the 
projectors  or  promoters  of  the  enterprise  within  the  meaning  of 
the  nile  referred  to  evidently  must  be  a  majority  at  least  of  such 
persons,  and  not  one,  two,  or  three,  or  a  small  minority  thereof. 
Such  minority  can  have  no  more  authority  to  bind  the  association 
or  corporation  in  its  incipient  or  inchoate  condition  than  they 
would  have  to  bind  it  if  fully  organized.  In  this  case  the  two  or 
three  persons  who,  it  is  alleged,  promised  the  plaintiff  to  see  him 
paid  bound  no  one  but  themselves.  They  had  no  authority  to 
speak  for  any  one  else.  In  the  absence  of  any  such  authority  and 
of  any  satisfactory  proof  that  the  result  of  the  plaintiff's  labor 
and  expenditures  was  accepted  and  enjoyed  by  the  corporation, 
that  it  used  the  plaintiff's  survey  or  located  its  road  upon  any 
considerable  portion  of  the  line  thereof,  the  court  below  should 
have  instructed  the  jury  that  the  defendants  were  not  liable. 

It  is  to  be  observed  that  in  all  the  cases  which  were  brought  to 
the  attention  of  the  court  the  services  were  either  performed  after 
the  charter  had  been  obtained,  and  there  was  therefore  an  inchoate 
corporation,  or  there  was  an  informal  organization,  as  in  the  case 
cited  in  7  Eng.  Law  &  Eq.  Rep.,  preparatory  to  obtaining  a  char- 
ter, and  the  employment  was  authorized  by  the  organization  as 
such,  and  was  not  the  mere  employment  by  individuals  having  no 
authority,  express  or  implied,  to  contract  for  any  one. 

We  think  the  court  erred  in  their  answer  to  the  defendant's 
third  point.  Under  all  the  evidence  in  the  cause  it  should  have 
been  affirmed.  There  was,  also,  error  in  not  affirming  the  defend- 
ant's fourth  point.  It  appeared  from  the  defendant's  own  testi- 
mony that  the  road  for  which  he  had  made  the  survey  was  a 
broad-gauge  road  with  a  different  terminus,  being  from  Bell's 
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Mills  to  Erie,  and  was  essentially  a  different  route  from  that  on 
which  the  Bell's  Gap  Railroad  was  laid  out  and  constructed. 

This  covers  the  third  and  fourth  assignments  of  error.  The 
remaining  assignments  need  not  be  discussed. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


SPILLER  V,  PARIS  SKATING  RINK  CO. 

In  the  High  Court  of  Justice,  Chancery  Division,  January 

15,  1878- 

[Reported  in  Law  Reports,  7  Chancery  Division  368.] 

This  was  a  demurrer  raising  the  question  of  the  power  of  a 
company  to  ratify  contracts  made  by  its  promoters. 

The  plaintiff,  who  was  a  patentee  of  roller  skates,  entered  into 
an  agreement  dated  the  15th  of  October,  1875,  with  the  Baron  de 
Baillot,  the  main  provisions  of  which  were  that  the  Baron  should 
construct  certain  skating  rinks ;  that  the  plaintiff  granted  to  the 
baron  the  exclusive  right  of  using  his  patent  skates  at  a  certain 
price;  that  no  other  skates  should  be  used  in  the  said  skating 
rinks ;  that  the  baron  should  not  have  the  right  of  assigning  the 
contract,  but  might  associate  himself  with  other  persons  under 
any  form  for  working  out  the  contract. 

On  the  1 6th  of  December,  1875,  the  defendant  company  were 
incorporated  under  the  acts  of  1862  and  1867  by  the  name  of  the 
Paris  Skating  Rink  Co.,  Limited. 

The  statement  of  claim  alleged  that  the  plaintiff,  at  the  request 
of  the  baron,  consented  to  the  transfer  to  the  company  of  all  the 
rights  and  obligations  of  the  baron  under  the  said  agreement,  and 
that  by  virtue  of  certain  arrangements  to  which  the  plaintiff  was 
a  party,  the  company  soon  after  their  incorporation  acquired  all 
the  rights  of  the  baron,  and  became  subject  to  all  the  obligations 
of  the  baron,  as  if  the  company  were  parties  to  the  agreement; 
also  that  the  company  and  their  directors  had,  by  their  memo- 
randum and  articles,  power  to  enter  into  and  undertake  such  con- 
tracts, arrangements,  and  obligations  as  aforesaid.  It  also  alleged 
that  the  company  had  acted  upon  and  derived  profits  under  the 
agreement. 

The  plaintiff  claimed  a  declaration  that  the  company  had 
adopted  and  were  bound  by  the  agreement,  and  an  account  of 
what  was  due  to  him  under  it. 
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The  defendant  demurred. 

Higgins,  Q.  C,  and  Brice  for  the  demurrer. 

Glasse,  Q.  C,  and  Grosvenor  Woods  for  the  plaintiff  were  not 
called  on. 

Malins,  V.  C.  The  case  appears  to  me  of  the  simplest  de- 
scription. The  statement  of  claim  states  a  contract  between  an 
Englishman  and  a  Frenchman ;  and  that  this  contract  was  adopted 
by  the  defendants,  a  registered  English  company.  This  latter 
statement  the  defendant  says  is  a  statement  of  law  not  supported 
by  a  statement  of  facts,  but  in  my  opinion  it  is  a  compound  state- 
ment of  law  and  fact,  which  is  a  sufficient  pleading  of  the  ratifica- 
tion of  the  contract. 

It  is  argued  that  a  contract  entered  into  between  certain  indi- 
viduals before  a  company  is  formed  cannot  be  binding  on  the  com- 
pany when  formed ;  but  here  the  question  is  whether  such  a  con- 
tract cannot  be  adoptg$l  by  the  company  when  formed.  To  denyl 
this  is  to  argue  against  a  long  current  of  authorities  in  this  court.) 
In  Touche  v.  Metropolitan  Railway  Warehousing  Co.  there  was  a 
contract  certainly  not  at  first  binding  on  the  company,  but  it  was 
ndnpted  am^ratifipd  hy  the  fompnny^  and  was  held  by  Lord  Hath- 
erley  to  be  binding  on  them.  Certain  cases  at  law  have  been  re- 
ferred to,  but  Kelner  v.  Baxter  has  no  application;  for  the  only 
point  decided  in  that  case  was  that  the  persons  who  had  made  the 
contract  were  liable  on  it,  and  could  not  shift  the  burden  over  to 
the  company.  Great  stress  was  laid  on  Melhado  v.  Porto  Ale- 
gre,  etc..  Railway  Co.,  Law  Rep.  9  C.  P.  503;  but  there  Lord 
Coleridge  himself  says  that  the  decisions  at  law  and  in  equity  are 
different,  and  I  feel  no  doubt  that  that  case  would  have  been 
otherwise  decided  in  equity.  Lord  Coleridge  says  that  the  case 
of  Touche  V.  Metropolitan  Railway  Warehousing  Co.,  Law 
Rep.  6  Ch.  671,  rested  upon  the  principle  of  trustee  and  cestui  que 
trust,  but  in  my  opinion  it  rested  on  no  such  principle,  but  on  the 
power  of  a  company  to  adopt  contracts  made  by  its  promoters 
after  its  formation.  In  this  case  the  defendants  are  alleged  by! 
the  statement  of  claim  to  have  ratified  and  acted  upon  the  con-' 
tract.    The  demurrer  must  be  overruled. 

G.  S.  &  H,  Brandon,  Combe  &  Wainwright,  solicitors. 
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D.  A.  McARTHUR  v,  TIMES  PRINTING  COMPANY. 
In  the  Supreme  Court  of  Minnesota,  February  5,  1892. 

[Reported  in  48  Minnesota  Reports  319.] 

Appeal  by  defendant,  Times  Printing  Company,  from  an  order 
of  the  district  court  of  Hennepin  County,  Canty,  J.,  made  August 
4,  1891,  denying  its  motion  for  a  new  trial. 

Action  brought  by  D.  A.  McArthur  to  recover  damages  sus- 
tained by  him  from  the  breach  of  a  contract  made  by  defendant 
with  him.  He  was  employed  by  it  for  a  year  from  October  i, 
1889,  to  solicit  advertisements  for  its  newspaper,  and  was  to 
receive  $20  a  week  during  October,  and  $30  a  week  for  the  resi- 
due of  the  year,  and  was  also  to  receive,  at  the  end  of  the  year, 
five  shares  of  its  stock,  of  $100  each.  He  was  discharged  April 
12,  1890.  After  the  year  expired  he  brought  this  suit.  It  was 
tried  May  5, 1891,  and  plaintiff  had  a  verdict  for  $450.  Defendant 
moved  for  a  new  trial.    The  motion  was  denied,  and  it  appealed. 

George  F.  Edtvards  for  appellant. 

F.  B.  Wright  for  respondent. 

Mitchell,  J.  The  complaint  alleges  that  about  October  i, 
1889,  the  defendant  contracted  with  plaintiff  for  his  services  as 
advertising  solicitor  for  one  year:  that  in  April,  1890,  it  discharged 
him,  in  violation  of  the  contract.  The  action  is  to  recover  dam- 
ages for  the  breach  of  the  contract.  The  answer  sets  up  two 
defenses:  (i)  That  plaintiff's  employment  was  not  for  any  stated 
time,  but  only  from  week  to  week;  {2)  that  he  was  discharged 
for  good  cause.  Upon  the  trial  there  was  evidence  reasonably 
tending  to  prove  that  in  September,  1889,  one  C.  A.  Nimocks 
and  others  were  engaged  as  promoters  in  procuring  the  organi- 
zation of  the  defendant  company  to  publish  a  newspaper;  that 
about  September  12,  Nimocks,  as  such  promoter,  made  a  con- 
tract with  plaintiff,  in  behalf  of  the  contemplated  company,  for 
his  services  as  advertising  solicitor  for  the  period  of  one  year 
from  and  after  October  i — the  date  at  which  it  was  expected 
that  the  company  would  be  organized ;  that  the  corporation  was 
not,  in  fact,  organized  until  October  16,  but  that  the  publication 
of  the  paper  was  commenced  by  the  promoters  October  i,  at 
which  date  plaintiff,  in  pursuance  of  his  arrangement  with  Nim- 
ocks, entered  upon  the  discharge  of  his  duties  as  advertising  so- 
licitor for  the  paper ;  that  after  the  organization  of  the  company 
he  continued  in  its  employment  in  the  same  capacity  until  dis- 
charged, the  following  April ;  that  defendant's  board  of  directors 
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never  took  any  formal  action  with  reference  to  the  contract  made 
in  its  behalf  by  Nimocks,  but  all  of  the  stockholders,  directors, 
and  officers  of  the  corporation  knew  of  this  contract  at  the  time 
of  its  organization,  or  were  informed  of  it  soon  afterward,  and 
none  of  them  objected  to  or  repudiated  it,  but,  on  the  contrary, 
retained  plaintiff  in  the  employment  of  the  company  without  any 
other  or  new  contract  as  to  his  services. 

There  is  a  line  of  cases  which  hold  that  where  a  contract  is 
made  in  behalf  of,  and  for  the  benefit  of,  a  projected  corporation, 
the  corporation,  after  its  organization,  cannot  become  a  party  to 
the  contract,  either  by  adoption  or  ratification  of  it.  Abbott  v. 
Hapgood,  150  Mass.  248;  22  N.  E.  Rep.  907;  Beach,  Corp.,  sec. 
198.  This,  however,  seems  to  be  more  a  question  of  name  than 
of  substance — that  is,  whether  the  liability  of  the  corporation, 
in  such  cases,  is  to  be  placed  on  the  grounds  of  its  adoption  of  the 
contract  of  its  promoters,  or  upon  some  other  ground,  such  as 
equitable  estoppel.  This  court,  in  accordance  with  what  we  deem 
sound  reason,  as  well  as  the  weight  of  authority,  has  held  that, 
while  a  corporation  is  not  bound  by  engagements  made  on  its 
behalf  by  its  promoters  before  its  organization,  it  may,  after  its 
organization,  make  such  engagements  its  own  contracts.  And 
this  it  may  do  precisely  as  it  might  make  similar  original  con- 
tracts, formal  action  of  its  board  of  directors  being  necessary  only 
where  it  would  be  necessary  in  the  case  of  a  similar  original  con- 
tract. That  it  is  not  requisite  that  such  adoption  or  acceptance 
be  expressed,  but  it  may  be  inferred  from  acts  or  acquiescence 
on  part  of  the  corporation,  or  its  authorized  agents,  as  any  similar 
original  contract  might  be  shown.  Battelle  v.  Northwestern  Ce- 
ment &  Concrete  Pavement  Co.,  37  Minn.  89;  33  N.  W.  Rep. 
327.  See  also  Mor.  Corp.,  sec.  548.  The  right  of  the  corpo- 
rate agents  to  adopt  an  agreement  originally  made  by  promoters 
depends  upon  the  purposes  of  the  corporation  and  the  nature  of 
the  agreement.  Of  course,  the  agreement  must  be  one  which 
the  corporation  itself  could  make,  and  one  which  the  usual  agents 
of  the  company  have  express  or  implied  authority  to  make.  That 
the  contract  in  this  case  was  of  that  kind  is  very  clear;  and  the 
acts  and  acquiescence  of  the  corporate  officers,  after  the  organi- 
zation of  the  company,  fully  justified  the  jury  in  finding  that  it 
had  adopted  it  as  its  own. 

The  defendant,  however,  claims  that  the  contract  was  void 
under  the  statute  of  frauds,  because,  "by  its  terms,  not  to  be  per- 
formed within  one  year  from  the  making  thereof,"  which  counsel 
assumes  to  be  September  12 — the  date  of  the  agreement  be- 
tween plaintiff  and  the  promoter.  This  proceeds  upon  the  erro- 
neous theory  that  the  act  of  the  corporation,  in  such  cases,  is  a 
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ratification,  which  relates  back  to  the  date  of  the  contract  with 
the  promoter,  under  the  familiar  maxim  that  "  a  subsequent  rati- 
fication has  a  retroactive  effect,  and  is  equivalent  to  a  prior 
command."  But  the  liability  of  the  corporation,  under  such  cir- 
cumstances, does  not  rest  upon  any  principle  of  the  law  of  agency, 
but  upon  the  immediate  and  voluntary  act  of  the  company.  Al- 
though the  acts  of  a  corporation  with  reference  to  the  contracts 
made  by  promoters  in  its  behalf  before  its  organization  are  fre- 
quently loosely  termed  "ratification,"  yet  a  "ratification,"  prop- 
erly so  called,  implies  an  existing  person,  on  whose  behalf  the 
contract  might  have  been  made  at  the  time.  There  cannot,  in 
law,  be  a  ratification  of  a  contract  which  could  not  have  been 
made  binding  on  the  ratifier  at  the  time  it  was  made,  because  the 
ratifier  was  not  then  in  existence.  In  re  Empress  Engineering 
Co.,  16  Ch.  Div.  128;  Melhado  v.  Porto  Alegre,  N.  H.  &  B.  Ry. 
Co.,  L.  R.  9  C.  P.  505 ;  Kelner  v,  Baxter,  L.  R.  2  C.  P.  185.  What 
is  called  "  adoption,"  in  such  cases,  is,  in  legal  effect,  the  making 
of  a  contract  of  the  date  of  the  adoption,  and  not  as  of  some 
former  date.  The  contract  in  this  case  was,  therefore,  not  within 
the  statute  of  frauds.  The  trial  court  fairly  submitted  to  the  jury 
all  the  issues  of  fact  in  this  case,  accompanied  by  instructions 
as  to  the  law  which  were  exactly  in  the  line  of  the  views  we  have 
expressed;  and  the  evidence  justified  the  verdict. 

The  point  is  made  that  plaintiff  should  have  alleged  that  the 
contract  was  made  with  Nimocks,  and  subsequently  adopted  by 
the  defendant.  If  we  are  correct  in  what  we  have  said  as  to  the 
leg^l  effect  of  the  adoption  by  the  corporation  of  a  contract  made 
by  a  promoter  in  its  behalf  before  its  organization,  the  plaintiff 
properly  pleaded  the  contract  as  having  been  made  with  the  de- 
fendant. But  we  do  not  find  that  the  evidence  was  objected  to 
on  the  ground  of  variance  between  it  and  the  complaint.  The 
assignments  of  error  are  very  numerous,  but  what  has  been  al- 
ready said  covers  all  that  are  entitled  to  any  special  notice. 

Ord^r  affirmed. 
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CHAPTER  XIII. 

CORPORATIONS   DE   FACTO, 


MILLER   V,    COAL   CO. 

In  the  Supreme  Court  of  Appeals  of  West  Virginia,  Decem- 
ber 8,  1888. 

[Reported  in  31  IVest  Virginia  Reports  836.] 

5".  P.  McCormick  and  P.  /.  Crogan  for  plaintiff  in  error. 

/.  IV.  Mason  for  defendant  in  error. 

Snyder,  J.  Action  of  trespass  on  the  case,  commenced  Decem- 
ber 29,  1886,  in  the  Circuit  Court  of  Preston  County,  by  Elizabeth 
A.  Miller,  administratix  of  Daniel  Miller,  deceased,  against  the 
Newburg  Orrel  Coal  Co.  to  recover  damages  under  our  statute 
from  the  defendant  for  its  negligence  resulting  in  an  explosion 
in  its  coal-mine,  whereby  the  plaintiff's  intestate,  an  employee  of 
the  defendant,  was  killed. 

The  declaration  avers  that  the  defendant  is  an  incorporated 
company,  and  the  action  is  against  it  as  such.  The  defendant 
filed  a  plea,  alleging  that  it  was  organized  and  became  a  body  cor- 
porate on  June  15,  1855,  by  virtue  of  an  act  of  the  General  Assem- 
bly of  Virginia,  for  the  purpose  of  mining  coal  in  Preston  County, 
and  so  continued  for  the  period  of  twenty  years,  or  until  June  15, 
1875,  when  its  charter  expired,  and  all  rights,  powers,  and  ability 
to  create  liabilities  as  such  corporation  ceased  and  determined; 
and  that  all  its  property  and  assets  by  operation  of  law  passed  into 
the  hands  of  C.  Oliver  O'Donnel,  Robert  T.  Baldwin,  Alford 
Jenkins,  John  Stewart,  and  Otho  H.  Williams,  who  composed  the 
board  of  directors  of  the  corporation  then  in  office;  and  that  at 
the  time  of  committing  the  wrongs  complained  of  in  the  plaintiff's 
declaration  its  power  and  ability  to  create  any  liability  had  ceased, 
etc. 

To  this  plea  the  plaintiff  demurred,  and  also  tendered  a  special 
replication,  in  which  she  averred  that  on  June  15,  1875,  and  ever 
since  that  time,  the  defendant  continued  to  act  and  operate  its 
coal-mine  as  such  corporation ;  that  it  was  so  acting  at  the  time 
of  the  injury  complained  of  and  is  still  so  acting  and  holding  itself 
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out  to  the  public ;  and  that  in  fact  it  has  never  ceased  its  corporate 
business  or  parted  with  its  property  or  closed  up  its  affairs,  etc. 
This  replication  was,  on  the  motion  of  the  defendant,  rejected, 
and  the  plaintiff  excepted.    The  order  then  concludes  as  follows : 

"  And  the  court  being  of  opinion  that  the  said  plea  is  sufficient 
in  law,  doth  therefore  consider  that  the  demurrer  be  overruled; 
and  the  plaintiff  not  desiring  to  reply  further,  it  is  accordingly 
considered  by  the  court  that  the  plaintiff's  writ  be  quashed,  and 
that  defendant  recover  from  the  plaintiff  its  costs." 

To  this  judgment  the  plaintiff  obtained  this  writ  of  error. 

This  judgment  is  peculiar,  because  the  overruling  of  the  de- 
murrer to  the  plea  did  not  dispose  of  the  questions  of  fact  pre- 
sented by  the  plea  as  well  as  the  declaration.  It  may,  however,  be 
considered  that  the  plaintiff  by  declining  to  further  reply  to  the 
plea,  by  general  replication  thereto  or  otherwise,  abandoned  his 
action,  and  thereby  authorized  its  dismissal.  As  no  question  has 
been  raised  to  this  seeming  irregularity  by  any  party,  either  in  the 
assignment  of  error  or  the  argument,  we  do  not  deem  it  necessary 
to  do  more  than  refer  to  it,  for  the  reason  that  the  judgment  must 
be  reversed  upon  another  ground. 

The  important  question  to  be  determined  in  this  case  is  whether 
or  not  a  duly  incorporated  and  organized  corporation,  which  con- 
tinues its  corporate  business  in  its  corporate  name  after  the  time 
fixed  by  its  charter  for  its  duration  has  expired,  can  be  sued  and 
1  made  liable  as  a  corporation  de  facto  for  a  tort  committed  by  it 
after  the  limit  fixed  by  its  charter^liad  expired.  At  common  law, 
upon  the  death  or  dissolution  of  a  corporation  its  real  estate  re- 
verted to  the  grantors  or  donors,  and  its  personal  property 
escheated  to  the  King,  while  the  debts  due  to  and  from  it  were 
thereby  extinguished,  and  all  actions  pending  for  or  against  it 
at  the  time  abated.  Rider  v.  Factory,  7  Leigh,  154;  Board  v, 
Livesay,  6  W.  Va.  44;  Mumma  v.  Potomac  Co.,  8  Pet.  281.  But 
this  doctrine  had  its  origin  when  corporations  were  either  munici- 
pal or  ecclesiastical,  and  private  business  and  commercial  cor- 
porations were  unknown. 

Upon  the  dissolution  of  these  old  public  corporations  their  real 
estate,  which  was  usually  acquired  as  a  donation  to  public  or  pious 
uses,  was  held  to  revert,  upon  the  cessation  of  the  use  to  the 
donors,  and  their  personal  property  to  escheat  to  the  King,  for 
the  want  of  owners.  In  these  cases  there  were  no  stockholders 
or  natural  persons  who  were  entitled,  equitably  or  otherwise,  to 
the  assets  of  the  deceased  corporation,  and  as  in  the  case  of  an 
individual  d)dng  without  heirs,  the  personalty  went  to  the  King, 
but  to  prevent  the  realty  from  escheating  to  the  King,  it  was 
held  to  revert  to  the  donor  upon  the  theory  that  the  grant,  being 
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made  to  the  corporation  for  a  public  or  charitable  use,  was  made 
only  for  its  life.  But  this  rule,  so  far  as  modem  business  and 
commercial  corporations  are  concerned,  has  become  practically 
obsolete.  Its  unjust  operation  upon  the  rights  of  creditors  and 
stockholders  has  been  generally  prevented  by  statute,  and  in 
equity  the  assets  of  such  a  corporation,  which  represent  not  the 
donations  of  the  prince  or  its  pious  founder,  but  the  contributions 
of  its  stockholders,  are  held,  independent  of  statute,  to  constitute 
a  trust  fund,  into  whosesoever  hands  they  may  come,  for  the  bene- 
fit of  the  creditors  and  stockholders.  Curran  v,  Arkansas,  15  How. 
304;  Bacon  v.  Robertson,  18  How.  480. 

Very  soon  after  Rider  v.  Factory,  supra,  was  decided,  and, 
according  to  a  suggestion  of  the  court  in  that  case,  the  General 
Assembly  of  Virginia,  at  its  session  of  1836-37,  passed  an  act, 
which  has  ever  since  been  in  force.  This  statute,  without  material 
change,  was  incorporated  in  our  Code  of  1868,  and  has  continued 
to  be,  and  still  is,  in  force  in  this  State.  It  provides,  in  substance, 
that  when  a  corporation  shall  expire  or  be  dissolved,  its  property 
and  assets  shall,  under  the  direction  of  the  board  of  directors 
then  in  office,  or  such  receiver  as  may  be  appointed  by  the  Circuit 
Court,  be  subject  to  the  payment  of  its  liabilities,  and  the  surplus, 
if  any,  shall  be  distributed  among  its  stockholders.  *'  And  suits  ' 
may  be  brought,  continued,  or  defended;  the  property,  real  or 
personal,  of  the  corporation  be  conveyed  or  transferred,  under 
the  common  seal  or  otherwise ;  and  all  lawful  acts  be  done,  in  the 
corporate  name,  in  like  manner,  and  with  like  effect,  as  before 
such  dissolution  or  expiration ;  but  only  so  far  as  shall  be  neces- 
sary or  proper  for  collecting  the  debts  and  claims  due  to  the 
corporation,  converting  its  property  and  assets  into  money,  prose- 
cuting and  protecting  its  rights,  enforcing  its  liabilities,  and  pay- 
ing over  and  distributing  its  property  and  assets,  or  the  proceeds 
thereof,  to  those  entitled  thereto."    Code,  c.  53,  §  59. 

It  is  no  doubt  true  that  the  legislature,  in  passing  this  statute, 
had  special  reference  to  winding  up  the  affairs  of  defunct  cor- 
porations, and  disposing  of  their  assets  to  those  entitled  thereto 
by  proceedings  in  equity,  and  thus  to  destroy  the  common-law^ 
rule,  which  was  regarded  as  unjust  and  inapplicable  to  modern 
private  business  corporations.  But  the  terms  employed  in  the 
statute  do  not  confine  its  operation  to  equity  proceedings.  It 
provides  in  general  terms  that  suits  may  be  brought  or  defended 
in  the  corporate  name  with  like  effect  as  before  the  dissolution,  so 
far  as  shall  be  necessary  for  collecting  the  debts  and  enforcing 
the  liabilities  of  the  corporation.  This  language  is  certainly 
sufficiently  comprehensive  to  embrace  any  suit,  whether  in  law  or 
in  equity,  which  may  be  proper  for  collecting  the  debts  due  to  or 


1932  MILLER  V.  COAL  CO.  [CHAP.  XIII. 

enforcing  the  liabilities  against  the  corporation;  and  this  seems 
also  to  give  effect  to  the  general  object  and  purpose  of  the  statute. 
It  was  evidently  intended  to  be  for  the  benefit  of  the  creditors  of 
the  corporation  as  well  as  for  the  stockholders  and  the  corporation 
itself.  If  either  had  a  cause  of  action,  which  could  according  to 
law  and  its  rules  of  practice  be  enforced  only  in  a  court  of  law, 
the  purpose  of  this  statute  was  manifestly  to  permit  the  bringing 
suit  upon  it  in  a  court  of  law,  for  otherwise  the  general  object  of 
the  statute  could  not  be  attained. 

In  respect  to  the  Newburg  Orrel  Coal  Co. — ^the  corporation 
now  in  question — there  can  be  no  doubt  that  it  was  the  duty  of 
the  directors  under  the  provisions  of  this  statute  to  wind  up  its 
business  when  its  charter  expired,  but  the  facts  show  that  they  did 
not  do  so.  On  the  contrary,  the  corporation  continued  to  prose- 
cute its  business  in  its  corporate  name,  just  as  it  had  done  before 
its  charter  expired.  It  continued  to  exist  as  a  matter  of  fact  after 
its  franchise  or  legal  right  to  exist  had  expirgcti  it  thus  T>ecame 
a  corporation  de  fact&;  hotTVCft'de  jure.  As  such  de  facto  corpora- 
tion it  certainly  possessftTH^e-speciaT  powers  such  as  the  power  to 
condemn  property  and  other  like  powers,  which  the  law  confers 
only  upon  corporations  existing  by  legal  right.  But  the  courts 
cannot  reasonably  ignore  the  existence  of  such  a  corporation,  if 
it  is  an  immutable  fact ;  nor  are  the  acts  and  dealings  had  by  and 
with  it  necessarily  legally  ineffective  and  of  no  binding  force.  2 
Mor.  Priv.  Corp.,  §§  1002,  1003;  Gas-Light  Co.  v.  City  of  St. 
Louis,  II  Mo.  App.  55;  Briggs  v.  Canal  Co.,  137  Mass.  71. 

The  scope  of  the  powers  of  the  officers  and  agents  of  a  corpora- 
tion de  facto  must  be  fixed  in  the  same  manner  as  in  case  of  a 
corporation  de  jure.  Therefore,  if  an  association  assumes  to 
carry  on  business  or  enter  into  contracts  in  a  corporate  capacity 
under  an  expired  charter,  and  those  dealing  with  it  treat  it  as  if 
it  were  a  corporation,  the  individual  members  of  such  association 
cannot  be  made  liable  either  severally  or  jointly  or  as  partners. 
This  is  equally  true  whether  the  association  was  in  fact  a  cor- 
poration or  not,  or  whether  the  dealing  with  the  association  in  its 
corporate  capacity  was  authorized  by  the  legislature  or  prohibited 
by  law  and  illegal.  If  an  association  assumes  a  liability,  or  enters 
into  a  contract  as  a  corporation,  it  is  clear  the  members  of  the 
association  do  not  agree  to  be  bound  as  individuals  either  jointly 
or  severally ;  nor  do  they  agree  to  be  bound  as  partners  to  each 
other  or  to  those  dealing  with  the  association.  It  is  equally  true 
that  the  parties  dealing  or  contracting  with  them  do  not  intend 
to  bind  them  individually.  To  treat  the  individuals  as  parties 
to  such  transaction  would,  therefore,  involve  not  only  the  nullifi- 
cation of  the  act  which  was  actually  contemplated  by  the  parties 
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on  both  sides,  but  the  creation  of  a  different  obligation,  which 
neither  of  the  parties  intended  to  make.     2  Mor.  Priv.  Corp., 

§748. 
It  is  a  general  rule  that  a  party  who  has  contracted  with  an 

association  assuming  to  be  a  corporation,  and  acting  in  a  corporate 
capacity,  cannot,  after  having  received  the  benefit  of  the  contract, 
set  up  as  a  defense  to  an  action  brought  upon  it  by  the  corporation 
that  the  latter  was  not  a  legal  corporation,  or  had  no  authority  toj 
make  the  contract  in  a  corporate  capacity.  Brouwer  v.  Appleby, 
I  Sandf.  158.  This  rule  does  not  rest  upon  the  doctrine  of  estop- 
pel, as  has  sometimes  been  said,  but  is  founded  upon  the  policy 
of  the  common-law  prohibition  against  unauthorized  corporate 
action.  Bradley  v,  Ballard,  55  111.  413 ;  City  of  St.  Louis  v.  Gas 
Co.,  70  Mo.  69.  The  same  rule  is  applicable  in  a  suit  brought 
against  a  corporation  upon  a  contract  which  has  been  performed 
by  the  other  party.  A  company  which  has  entered  into  a  contract 
in  a  corporate  capacity  cannot,  after  the  contract  has  been  per- 
formed by  the  other  party,  set  up  as  a  defense  to  an  action  for 
damages  that  it  was  not  a  de  /wre.  corporation.  Dooley  v.  Glass 
Co.,  15  Gray,  494;  Manufacturing  Co.  v.  Stuart,  46  Mich.  482; 
9  N.  W.  Rep.  527.  The  same  rule  applies  in  suits  upon  other 
classes  of  liabilities  by  or  against  de  facto  corporations.  Imboden 
V.  Mining  Co.,  70  Ga.  86;  2  Mor.  Priv.  Corp.  §§751,  755 ;  Manu- 
facturing Co.  V,  Bennett,  28  W.  Va.  16. 

The  principles,  it  seems  to  me,  to  be  deduced  from  our  statute 
and  these  authorities  is  that  a  private  business  corporation  acting 
and  carrying  on  its  corporate  business  in  its  corporate  name  after 
its  legal  existence  has  ended  by  the  expiration  of  its  charter 
must  be  held  to  be  a  corporation  de  facto;  and  that  as  such,  so 
long  as  it  in  fact  so  carries  on  its  business  and  contracts  and 
incurs  liabilities  with  or  to  third  persons  dealing  with  it  as  such 
de  facto  corporation,  it  may  sue  and  be  sued  at  law  either  in 
actions  ex  contractu  or  ex  delicto,  and  it  cannot  defeat  such  action 
by  alleging  that  its  charter  had  expired  before  the  cause  of  action 
arose.  Its  directors  and  stockholders  by  failing  to  wind  up  its 
business  when  the  charter  expires,  as  it  is  their  duty  to  do  under 
our  statute,  cannot  relieve  the  corporation  from  liability  for  acts 
done  in  its  name  and  during  its  actual  existence  as  a  de  facto 
corporation.  In  order  to  relieve  it  from  liability,  the  corporation 
must  have  ceased  to  exist  both  in  law  and  in  fact.  And,  conse-} 
quently,  when  it  is  sued  as  a  corporation,  a  plea,  averring  simply  * 
that  it  has  ceased  to  exist  in  law  or  as  a  legal  corporation,  will  be  < 
insufficient,  but  it  must  aver  also  that  it  had  ceased  to  exist  in 
fact  at  the  time  the  alleged  cause  of  action  arose. 

It  follows  from  these  principles  and  this  conclusion  that  the 
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^  plaintiff  ^n  this  case  had  no  right  to  sue  the  defendant  as  a  cor- 
^  poration ;  \and  that  the  plea  of  the  defendant  was  bad,  because  it 
failed  to  iver,  in  addition  to  the  facts  that  its  charter  had  expired 
and  that  it  had  ceased  to  be  a  corporation  in  law,  the  further  fact 
that  it  had  wound  up  its  business  and  had  ceased  to  exist  in  fact 
at  the  time  the  alleged  cause  of.  action  arose.  The  Circuit  Court 
therefore  erred  in  overruling  the  demurrer  to  the  defendant's  plea 
and  in  giving  judgment  for  the  defendant.  For  this  reason  the 
judgment  of  the  Circuit  Court  must  be  reversed,  the  plaintiff's 
demurrer  to  said  plea  sustained,  and  the  case  remanded  to  said 
court  for  further  proceedings. 
Reversed.    Remanded. 


SAMUEL  UTLEY  v.   UNION  TOOL  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Septem- 
ber Term,  1858. 

[Reported  in  11  Gray  139.] 

Actions  of  contract  against  the  Union  Tool  Co.,  described 
in  the  writs  as  "  a  corporation  established  according  to  law  in 
Goshen,"  in  the  county  of  Hampshire.  The  principal  defendants 
were  defaulted ;  and  several  persons  were  summoned  in  as  stock- 
holders, pursuant  to  the  Stat,  of  1851,  c.  315,  and  filed  answers, 
upon  which  trials  were  had  in  the  Court  of  Common  Pleas  in 
Hampshire. 

The  plaintiffs  proposed  to  prove  by  the  records  of  the  Union 
Tool  Co.  that  the  respondents  were  stockholders  therein.  The 
respondents  objected  to  the  admission  of  this  evidence  be- 
fore the  existence  of  the  corporation  had  been  shown,  and 
unless  it  was  shown  that  it  was  a  manufacturing  corporation 
whose  stockholders  might  become  liable  as  such  for  its  debts. 
Morris,  J.,  ruled  that  it  was  not  necessary  for  the  plaintiffs  to 
prove  the  existence  of  the  corporation,  that  being  admitted  by 
the  default,  but  that  it  was  necessary  to  show  that  it  was  such  a 
corporation  that  its  stockholders  might  become  individually  liable ; 
and  admitted  evidence  that  the  company  had  made  by-laws  and 
done  other  acts  as  a  corporation,  and  the  respondents  had  attended 
meetings  as  stockholders,  without  proof  that  the  company  had 
ever  been  incorporated  by  the  legislature,  or  by  articles  of  asso- 
ciation in  writing,  setting  forth  the  amount  of  the  capital  stock, 
and  the  purpose  of  their  establishment,  as  required  by  Stat.  1851, 
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c-  i33>  §§  1-3-  Verdicts  were  taken  for  the  plaintiffs,  and  the 
respondents  alleged  exceptions.  The  other  facts  sufficiently  ap- 
pear in  the  opinion. 

These  cases  were  argued  at  Northampton  in  September,  1858, 
and  decided  at  Boston  in  April,  i860. 

IV,  Allen,  Jr.,  for  the  respondents. 

C.  Delano  and  S,  T.  Spaulding  for  the  plaintiffs. 

BiGELOw,  J.  There  can  be  no  doubt  that  the  burden  of  proof 
was  on  the  plaintiffs  to  show  the  legal  existence  of  a  corporation 
of  which  the  persons  summoned  in  the  action  were  members  and 
for  the  debts  of  which  they  were  personally  liable.  This  is  the 
precise  issue  which,  by  Stat.  1851,  c.  315,  §  2,  it  was  intended 
should  be  open  to  a  stockholder  on  his  being  admitted  to  defend 
the  action  as  therein  provided.  It  is  to  be  made  to  appear  that  he 
is  liable  in  the  action ;  otherwise,  he  is  entitled  to  judgment  in  his 
favor  "  upon  the  issue  joined."  It  has  already  been  determined 
that  under  this  provision  an  alleged  stockholder  cannot  be  allowed 
to  make  a  general  defense  to  an  action  against  a  corporation,  by 
calling  in  question  the  validity  of  the  debt  which  is  sought  to  be 
recovered,  or  disputing  the  amount  averred  to  be  due,  but  that 
he  has  a  right  to  a  hearing  and  adjudication  on  the  question 
whether  he  is  a  member  of  a  corporation  and  liable  as  such  for  its 
debts.  Holyoke  Bank  v.  Goodman  Paper  Manuf.  Co.,  9  Cush. 
582.  It  is  obvious  that  the  trial  of  the  issue  which  is  thus  opened, 
to  an  alleged  stockholder  necessarily  involves  the  question  of 
the  legal  existence  of  the  corporation  for  the  debt  of  which  he  is 
sought  to  be  charged,  because  his  liability  depends  on  the  nature 
of  the  corporate  body  and  of  the  powers  and  duties  with  which  it 
was  clothed  by  law.  Until  these  are  shown,  it  cannot  be  known 
whether  the  stockholder  is  legally  chargeable  or  not.  Doubtless 
there  may  be  cases  where  the  existence  of  a  corporation  and  the 
character  and  description  of  its  functions  and  privileges  may  be 
shown  by  prescription  or  long  user.  In  such  case  a  charter  or 
legislative  grant  of  corporate  powers  may  be  presumed.  But  no 
such  inference  or  presumption  can  exist  in  the  present  cases,  nor 
do  the  plaintiffs  attempt  to  maintain  their  claims  to  charge  the 
persons  summoned  on  any  such  ground.  On  the  contrary  their 
whole  case  rests  on  the  allegation  that  the  respondents  are  liable 
as  stockholders  in  a  corporation  created  and  established  under  the 
recent  statute  entitled  "  An  Act  relating  to  joint-stock  companies."  \ 
Stat.  185 1,  c.  133.  But  it  seems  to  us  that  the  evidence  offered  at 
the  trial  fails  to  show  that  the  alleged  corporation  ever  had  any 
legal  existence.  By  reference  to  the  first  section  of  the  statute,  it 
will  be  found  that,  in  order  to  establish  a  corporation  under  it, 
it  is  necessary  that  not  less  than  three  persons  should  enter  into 


1936  UTLEY  X/.  UNION   TOOL  CO.  [CHAP.  XlIU 

"  articles  of  agreement  in  writing,"  for  the  purpose  of  carrying  on 
business  of  the  nature  specified  in  the  statute.  By  these  articles, 
it  is  provided  in  sees.  2  and  3,  the  amount  of  the  capital  stock 
shall  be  fixed  and  limited,  and  the  purpose  for  which  and  the  place 
in  which  the  corporation  is  to  be  established  shall  be  distinctly  and 
definitely  set  forth.  By  sec.  4  it  is  further  provided  that,  before 
commencing  business,  a  certificate  shall  be  made  of  the  name, 
purpose,  capital  stock,  and  other  particulars  concerning  the  con- 
stitution and  objects  of  the  corporation,  to  be  published  and  re- 
corded as  therein  required.  And  by  sec.  5  it  is  provided  that 
"  when  such  persons  are  organized  as  aforesaid  " — ^that  is,  by 
articles  of  agreement,  as  above  set  forth — "  they  shall  become  a 
corporation,  with  all  the  powers  and  privileges  and  subject  to  all 
the  duties,  restrictions,  and  liabilities  set  forth  in  the  thirty-eighth 
and  forty-fourth  chapters  of  the  Revised  Statutes."  There  can 
be  no  doubt  of  the  construction  which  ought  to  be  given  to  these 
provisions.  The  implication  is  clear  and  unavoidable  that,  until 
the  organization  is  completed  according  to  the  requirements  of 
the  statute,  the  association  does  not  become  a  corporation,  and 
does  not  possess  corporate  rights  or  privileges,  nor  is  it  subject  to 
the  duties  and  liabilities  of  a  manufacturing  corporation,  among 
which  is  the  liability  of  the  stockholders  for  corporate  debts,  if 
certain  provisions  of  law  are  not  complied  with.  There  is  an  ob- 
vious reason  for  making  such  organization  by  written  articles  of 
agreement  a  condition  precedent  to  the  exercise  of  corporate 
rights.  It  is  the  basis  on  which  all  subsequent  proceedings  are 
to  rest,  and  is  designed  to  take  the  place  of  a  charter  or  act  of 
incorporation,  by  which  corporate  rights  and  privileges  are  usually 
granted.  If  there  were  no  such  requirement,  there  would  be  an 
absence  of  any  provision  by  which  the  right  to  exercise  corporate 
power  could  be  definitely  fixed  and  established,  and  there  would 
be  no  means  of  ascertaining  the  rights  of  stockholders  or  of  per- 
sons dealing  with  such  associations. 

Upon  an  examination  of  the  evidence  adduced  at  the  trial,  there 
is  nothing  to  show  that  any  articles  of  agreement  were  ever  en- 
tered into  for  the  formation  of  a  corporation  under  the  statute. 
That  some  organization  took  place  with  a  view  to  establish  a  cor- 
poration is  abundantly  shown.  But  the  essential  fact  is  wanting 
to  show  that  the  persons  engaged  in  the  enterprise  ever  complied 
with  the  condition  precedent  to  their  right  to  assume  the  name 
and  functions  of  a  corporation.  It  is  not  a  case  of  a  defective 
organization  under  a  charter  or  act  of  incorporation,  nor  of 
erroneous  proceedings  after  the  necessary  steps  were  taken  to  the 
assumption  of  corporate  powers,  but  there  is  an  absolute  want  of 
proof  that  any  corporation  was  ever  called  into  being,  which  had 
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the  power  of  contracting  debts  or  of  rendering  persons  liable 
therefor  as  stockholders. 

We  are  not  called  on  now  to  say  whether  the  plaintiffs  have  any 
remedy  for  the  collection  of  their  debt  against  those  who  partici- 
pated in  the  transactions  connected  with  the  attempted  organiza- 
tion of  the  supposed  corporation.  It  is  sufficient  for  the  decision  / 
of  this  case,  that  the  respondents  cannot  be  held  liable  in  the  actioty 
for  the  debts  of  a  corporation  which  has  never  had  any  legal  exj 
istence. 

Exceptions  sustained. 


EATON  et  al.  v.  ASPINWALL. 
In  the  Court  of  Appeals  of  New  York,  March  Term,  1859. 

[Reported  in  19  New  York  Reports  119.] 

Appeal  from  the  Superior  Court  of  the  city  of  New  York.  The 
action  was  against  the  defendant  as  a  shareholder  in  the  capital 
stock  of  the  "  Mexican  Mail  and  Inland  Co.,"  alleged  to  have 

under  an  act  for  the  incorporation  of  com- 
panies formed  to  navigate  the  ocean  by  steamships,  passed  April 
12,  1852,  to  recover  the  amount  due  upon  three  several  promis- 
sory notes,  given  by  the  company  to  the  plaintiffs.  Upon  the  trial, 
before  a  referee,  it  appeared  that  on  January  8,  1853,  seven  per- 
sons acknowledged  and  filed  in -the  office  of  the  clerk  of  the  county 
of  New  York,  and  in  the  office  of  the  Secretary  of  State,  in  pur- 
suance of  the  act  aforesaid,  a  certificate  that  they  thereby  formed 
themselves  into  a  corporation  by  the  name  of  the  "  Mexican 
Ocean  Mail  and  Inland  Co.,"  the  capital  stock  of  which  was  to 
consist  of  $1,500,000,  divided  into  shares  of  $100  each.  The  ob- 
jects of  the  company  were  properly  specified  in  the  certificate, 
from  which  it  appeared  that  the  principal  office  for  managing  its 
affairs  was  to  be  in  the  city  of  New  York.  The  ten  per  cent,  of 
the  capital  stock  required  by  the  general  act  to  be  paid  in  was 
not  paid  in;  yet  the  company  elected  its  officers,  hired  an  office 
in  the  city  of  New  York  and  went  into  actual  operation  there,  as  a 
corporation,  in  January,  1853.  ^^  the  28th  of  March,  in  that 
year,  the  defendant  became  the  owner  of  two  hundred  and  fifty 
shares  of  the  stock,  a  certificate  for  which  was  duly  issued  and  de- 
livered to  him,  as  appears  by  the  stock  certificate  book  of  the  com- 
pany. In  April  following  the  company  employed  the  plaintiffs  to 
furnish  coaches,  etc.,  which  they  furnished  and  delivered  to  the 
company,  and  for  which  the  company,  by  its  president,  in  the 
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name  of  the  corporation,  gave  the  plaintiffs  several  promissory 
notes. 

In  May  following,  the  defendant  attended  a  meeting  of  the 
stockholders  and  took  part  as  a  stockholder  in  their  proceedings. 

A  judgment  was  recovered  upon  these  notes  in  favor  of  the 
plaintiffs  against  the  "  Mexican  Mail  and  Inland  Co.,"  on  the  30th 
of  June,  1854,  in  the  Supreme  Court  of  this  State;  upon  which 
execution  was  issued  and  returned  wholly  unsatisfied.  The  ref- 
eree reported  in  favor  of  the  plaintiffs  the  amount  due  upon  the 
notes.  The  judgment  entered  on  his  report  was  affirmed  at  Gen- 
eral Term.    The  defendant  appealed  to  this  court. 

W,  M,  Evarts  for  the  appellant. 

H.  C.  Van  Vorst  for  the  respondent. 

Gray,  J.  The  act  authorizing  the  incorporation  of  companies 
to  navigate  the  ocean  by  steamships,  by  its  second  section,  pro- 
vides that  where  the  certificate  provided  for  in  its  first  section 
shall  have  been  filed  as  therein  required,  and  ten  per  cent,  of  the 
capital  named  paid  in,  the  persons  who  shall  have  signed  and  ac- 
knowledged the  same,  and  all  others  who  shall  thereafter  become 
holders  of  any  share  or  shares  of  said  capital  stock,  and  their 
successors,  shall  be  a  body  politic  and  corporate,  in  fact  and  in 
name,  by  the  name  stated  in  such  certificate.  Sees.  6  and  8  of  the 
act  make  each  stockholder,  upon  a  failure  to  collect  of  the  corpo- 
ration, liable  to  its  creditors  to  an  amount  equal  to  the  stock  held 
by  him. 

The  certificate  required  by  the  first  section  of  the  act  was,  in 
all  respects,  properly  made  and  filed.  As  to  that,  no  question  is 
made ;  and  if  ten  per  cent,  of  the  capital  stock  had  been  paid  in, 
the  "  Mexican  Ocean  Mail  and  Inland  Co."  would  have  been  a 
corporation  de  jure.  No  question  could  have  existed  in  relation 
to  the  defendahf^s  liability.  It  is,  nevertheless,  a  coropration  de 
facto,  and  may  carry  on  its  business,  and  sue  in  its  corporate  name. 
If  the  plaintiffs  had  failed  to  deliver  their  coaches,  and  for  that 
reason  had  been  sued  by  the  corporation,  and  they  had  set  up  pre- 
cisely the  defense  which  the  defendant  has,  or,  in  other  words, 
pleaded  nul  tiel  corporation,  a  production  of  the  certificate  which 
had  been  filed  and  proof  of  user  (if  not  of  user  alone)  would 
have  been  sufficient,  prima  facie,  to  establish  it  a  body  corporate, 
in  fact  as  well  as  in  name.  Snow  v.  Peacock,  2  Carr.  &  Payne,' 
215;  Dutchess  Co.  Manf.  Co.  v.  Davis,  14  John.  238,  245;  U.  S. 
Bank  v.  Stearns,  15  Wend.  315.  When  its  corporate  existence 
had  been  thus  established,  the  plaintiffs  would  not  have  been  per- 
mitted to  prove,  as  a  defense  for  them,  the  facts  relied  upon  by 
'the  defendant,  for  the  familiar  reason  that  the  right  of  a  corpo- 
ration to  sue  cannot  be  inquired  into  collaterally.     McFarlan  v. 


CHAP.  XIII.]     KAISER  V.  LAWRENCE  SAVINGS  BANK  et  aL       I939 

The  Triton  Ins.  Co.,  4  Denio,  392-397.  Thus,  it  will  be  seen  that/ 
this  corporation,  though  not  a  valid  corporation  in  point  of  law,' 
may  carry  on  its  enterprises,  have  its  day  in  court,  and  divide 
its  revenue  among  the  holders  of  the  shares  of  its  capital,  until 
the  State  shall  interpose  and  ask  that  it  be  dissolved;  and  that 
the  only  real  necessity  of  complying  with  the  statute  in  relation  to 
the  payment  of  the  ten  per  cent,  was  to  prevent  proceedings  in  be- 
half of  the  people  to  put  an  end  to  its  corporate  functions. 

This  company  had  a  public  office  in  the  city  of  New  York,  in 
which  they  transacted  what  purported  to  be  the  corporate  business 
of  the  "  Mexican  Ocean  Mail  and  Inland  Co. ; "  officers  were 
elected  by  the  shareholders;  books,  usual  and  proper  for  such  a 
corporation,  were  kept,  in  which  its  proceedings  were  entered ;  to 
the  public,  it  had  all  the  external  indicia  of  being  the  corporation  \ 
it  assumed  to  be,  and  valid  in  point  of  law.  The  defendant  was  a  ' 
shareholder  of  its  capital  stock ;  and  that  was  apparent  from  the 
books  of  the  corporation  before  the  plaintiff  gave  it  credit.  This 
credit  was  given  upon  the  faith  not  only  of  the  liability  of  the 
corporation  as  such,  but  ultimately  of  the  several  shareholders  of 
its  capital.  The  plaintiffs'  case,  therefore,  rests  upon  much  stronger 
ground  than  did  either  of  the  cases  of  Ellis  v,  Schmoeck  & 
Thomas,  5  Bing.  521 ;  Doubleday  v,  Muskett  &  Lousada,  7  id, 
1 10 ;  or  Harvey  and  others  v,  W.  Kay,  Bart.,  9  Barn.  &  Cress.  356. 
In  each  of  these  the  defendant  was  held  liable.  It  would  be 
palpably  wrong  to  permit  the  defendant,  who  is  one  of  the  owners 
of  the  capital  stock  of  this  corporation,  which  operates  and  sues 
for  his  benefit,  to  set  up  the  failure  of  its  organizers  to  perform 
a  duty  initiatory  to  its  legal  existence,  when  the  plaintiffs,  if  sued 
by  the  corporation  for  the  defendant's  benefit  could  not  set  up  the 
same  fact  as  a  defense  to  them. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred  in  this  conclusion,  except  Strong,  J., 
who  took  no  part  in  the  decision. 

Judgment  affirmed. 


KAISER  V.  LAWRENCE  SAVINGS  BANK  et  al 
In  the  Supreme  Court  of  Iowa,  June  Term,  1881. 

[Reported  in  56  Iowa  Reports  104.] 

Service  in  this  case  was  made  only  upon  the  defendant  Hoag. 
The  plaintiff,  in  April,  1877,  became  a  creditor  of  the  Lawrence 
Savings  Bank  by  reason  of  a  deposit  of  money  made  by  him  in 
the  bank,  which  bank  was  located  and  doing  business  in  the  city 
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of  Lawrence,  Kansas.  As  such  creditor  he  seeks  to  recover  of  the 
defendant  Hoag,  upon  the  ground  that  the  Lawrence  Savings 
Bank  was  a  partnership  or  unincorporated  company,  and  that 
Hoag  was  a  member  of  it.  Hoag  does  not  deny  his  ownership, 
but  denies  that  the  Lawrence  Savings  Bank  was  an  unincor- 
porated company  or  partnership,  and  avers  that  the  same  was 
duly  incorporated  under  the  laws  of  Kansas,  by  reason  whereof 
he  was  exempt  from  persohalTiaMtty-for  the  debts  of  the  bank. 
There  was  a  trial  without  a  jury  and  a  judgment  for  the  plaintiff. 
The  defendant  Hoag  appeals. 

Hanna,  Fitzgerald  &  Hughes  for  appellant. 

Hoffman,  Pickler  &  Brown  and  L.  M.  Fisher  for  appellee. 

Adams,  Ch.  J.    The  evidence  tends  to  show  that  certain  indi- 
viduals attempted  in  good  faith  to  become  incorporated  under 
the  laws  of  Kansas  for  the  purpose  of  doing  business  as  a  savings 
bank,  and  subscribed  for  shares  in  the  supposed  corporation.    For 
several  years  they  did  business  as  a  savings  bank  under  the  sup- 
position that  they  were  duly  incorporated.    Prior  to  the  time  that 
plaintiff  became  a  creditor  of  the  bank,  the  defendant  Hoag  pur- 
chased an  interest  in  the  bank,  and  remained  the  owner  of  such 
interest  from  that  time   forward.     The  question  presented   is 
whether  the  shareholders  so  far  complied  with  the  incorporation 
laws  of  Kansas  as  to  become  incorporated  and  secure  an  exemption 
[from  individual  liability,  and  if  they  did  not  strictly  become  in- 
corporated, whether  the  fact  that  they  did  business  as  a  corpora- 
)  tion,  not  only  with  the  general  public,  but  with  the  plaintiff,  was 
/  sufficient  to  secure  to  them  exemption  from  individual  liabilit}-. 

If  the  Lawrence  Savings  Bank  became  incorporated,  it  did  so 
under  a  general  incorporation  law,  and  not  by  reason  of  the  grant 
of  a  special  charter.  The  general  incorporation  law  of  Kansas 
constitutes  c.  23  of  the  statutes  of  Kansas.  Sec.  8  provides  that 
"  the  charter  of  an  intended  corporation  toust  be  subscribed  by 
five  or  more  persons,  three  of  whom  at  least  must  be  citizens  of 
this  State,  and  must  be  acknowledged  by  them  before  an  officer 
duly  authorized  to  take  acknowledgment  of  deeds."  Sec.  9  pro- 
vides that  "  such  charter  shall  thereupon  be  filed  in  the  office  of 
the  Secretary  of  State." 

A  certificate  of  the  Secretary  of  State  of  the  State  of  Kansas 
was  introduced  in  evidence,  showing  what  papers,  and  what  only, 
had  been  filed  in  his  office  pertaining  to  the  incorporation  of  the 
Lawrence  Savings  Bank.  The  certificate  shows  that  there  were 
filed  in  his  office  what  are  denominated  articles  of  association. 
The  statute  requires  that  a  charter  shall  be  filed.  We  are  inclined 
to  think,  however,  that  the  fact  that  the  paper  filed  is  denominated 
articles  of  association,  instead  of  a  charter,  is  not  sufficient  to 
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invalidate  it.  We  proceed,  then,  to  inquire  whether  the  paper 
complies  with  the  statute  in  other  respects,  and  we  conclude  that 
it  does  not.  The  statute  requires  that  it  shall  be  subscribed  and , 
acknowledged  by  five  or  more  persons.  The  paper  purporting 
to  be  articles  of  association  is  so  informally  drawn  and  executed 
that  we  cannot  say  that  it  is  subscribed  by  any  one.  The  paper  \  ■ 
consists  of  eight  articles.  The  first  six  articles  purport  to  be  ; 
subscribed  by  twenty-three  persons,  but  the  seventh  and  eighth  ^ 
articles  are  not  subscribed,  and  the  seventh  article  is,  under  the 
statute,  material.  But  if  the  articles  had  all  been  subscribed,  they 
would  be  fatally  defective  for  want  of  acknowledgment  by  the 
subscribers  or  a  sufficient  number  thereof  to  comply  with  the 
statute. 

The  defendant,  however,  insists  that  neither  a  charter  nor^y 
articles  of  incorporation  are  necessary  to  the  incorporation  of  a  I 
savings  bank.    In  §§  127,  128,  129^  and  130  of  the  general  incor< 
poration  law  are  provisions  in  relation  to  savings  banks.    Sec.  130 
provides  that  "  before  any  such  corporation  (a  savings  bank)  shall 
commence  business  a  majority  of  the  shares  thereof  shall  be  sub- 
scribed for,  and  the  entrance  fee  thereon  shall  be  paid  in,  and  the 
president  and  secretary  thereof,  under  their  hands  and  seals,  shall 
make  a  certificate  which  shall  specify,  first,  the  corporate  name  of  i 
such  association;  second,  the  name  of  the  city  or  town  in  which 
such  corporation  is  to  be  located;  third,  the  amount  of  capital 
stock  and  the  number  of  shares  into  which  the  same  shall  be 
divided ;  fourth,  the  names  and  places  of  residence  of  the  stock- 
holders, and  the  number  of  shares  held  by  each;  fifth,  the  time 
when  such  incorporation  was  organized;  which  certificate  shall 
be  acknowledged  before  a  notary  public  and  recorded  in  the  regis- 
try of  deeds  for  the  county  in  which  such  corporation  is  to  be 
located." 

The  defendant  insists  that  the  making  and  recording  of  such  i 
certificate  constitutes  the  act  of  incorporation.  But  it  seems  to  us 
otherwise.  The  making  and  recording  of  the  certificate  is  by  the 
terms  of  the  provision  a  condition  precedent  to  the  commencement 
of  business.  We  see  very  little,  if  anything,  to  indicate  that  it  is 
to  be  deemed  the  act  of  incorporation.  The  certificate  is  to  be 
made  by  the  president  and  secretary.  Before  it  can  be  made, 
then,  there  must  be  a  president  and  secretary.  But  there  cannot 
be  a  president  and  secretary  until  such  officers  have  been  duly 
chosen  by  a  body  of  persons  who  have  become  associated  under 
an  agreement  to  become  incorporated  under  a  law  authorizing 
them  to  become  incorporated.  Now,  the  agreement,  which  must 
not  only  precede  the  making  of  the  certificate,  but  the  choice  of 
the  president  and  secretary,  who  are  to  make  the  certificate,  it 
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appears  to  us  would  more  naturally  be  deemed  the  act  of  incor- 
poration, and  we  see  nothing  in  the  incorporation  laws  of  Kansas 
inconsistent  with  this  view. 

Again,  the  certificate  must  state  the  time  when  the  corporation 
was  organized.  This,  to  our  minds,  implies  quite  clearly  that 
before  the  certificate  is  made  organization  must  have  taken  place. 
Now,  if  organization  must  precede  the  making  of  the  certificate, 
such  organization  must  be  effected  by  compliance  with  sec.  8,  and 
other  sections  pertaining  to  general  incorporations,  and,  as  we 
have  seen,  sec.  8  was  not  complied  with. 

There  are  two  other  considerations,  either  of  which,  it  appears 
to  us,  is  still  more  fatal  to  the  defendant's  theory  of  individual 
exemption. 

If  we  were  to  suppose  that  incorporation  could  take  place  by 
the  simple  making  and  recording  of  a  certificate  by  the  president 
and  secretary,  we  should  fail  to  find  incorporation  in  this  case, 
because  we  fail  to  find  such  certificate  as  the  law  requires.  We 
have  set  out  above  what  the  certificate  must  show.  The  certificate 
upon  which  the  defendant  relied  is  in  these  words :  "  We,  Andrew 
Terry,  President  of  the  Lawrence  Savings  Bank,  and  John  K. 
Rankin,  Secretary  of  said  bank,  do  hereby  certify  that  10  per 
cent,  of  the  capital  stock  of  said  bank  has  been  paid  in."  Not  one 
of  the  five  things  required  to  be  certified  to  is  certified  to. 

The  certificate,  to  be  sure,  as  set  out  in  the  abstract,  follows  the 
so-called  articles  of  association.  It  is  possible  that  the  certificate 
was  endorsed  upon  or  attached  to  the  articles  of  association.  If 
so,  it  may  be  that  the  parties  thereto  considered  that  the  articles 
were  adopted  into  and  made  part  of  the  certificate.  But  it  appears 
to  us  that  we  should  not  be  justified  in  importing  into  the  cer- 
tificate something  not  referred  to  by  it,  and  which  seems  to  have 
been  made  for  an  entirely  different  purpose. 

Again,  if  the  certificate  were  in  due  form,  it  would  fail,  we 
think,  to  create  an  exemption  from  individual  liability,  because 
,  no  exemption  from  individual  liability  is  provided  specifically  for 
stockholders  in  savings  banks,  but  for  stockholders  in  corporations 
in  general,  and  in  connection  with  the  provision  for  the  incor- 
poration of  associations  by  the  adoption  by  the  corporators  of  a 
charter  or  articles  of  association. 

The  defendant  insists,  however,  that  in  order  to  establish  the 
corporate  existence  of  the  Lawrence  Savings  Bank  as  against 
plaintiff  it  is  sufficient  to  show  authority  to  create  the  corporation, 
a  bona  Me  attempt  on  the  part  of  the  corporators  to  become  in- 
corporated, and  the  doing  of  business  as  a  corporation.  In  sup- 
port of  this  proposition  the  defendant  cites  The  Buffalo  &  Alle- 
ghany Railroad  Co.  v.  Carey,  26  N.  Y.  yy.    In  that  case  the  court 
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said :  "  That  if  the  papers  filed  are  colorable,  but  so  defective  that, 
in  a  proceeding  on  the  part  of  the  State  against  it,  it  would  for 
that  reason  be  dissolved,  yet  by  the  acts  of  user  under  such  or- 
ganization it  becomes  a  corporation  de  facto,  and  no  advantage 
can  be  taken  of  such  defecfln  its  constitution  collaterally  by  any 
person."  Substantially  the  same  doctrine  was  enunciated  in  Kurtz 
V.  The  Paola  Town  Co.,  20  Kansas,  403,  and  Pope  v.  The  Capital 
Bank,  20  Kansas,  440.  It  should  be  observed,  however,  that  in 
those  cases  the  defendant  set  up  a  want  of  incorporation  of  the 
plaintiff  and  sought  to  escape  liability  upon  that  ground.  In  the 
case  at  bar  the  defendant  sets  up  exemption,  averring  that  the 
attempt  to  become  incorporated  and  the  doing  of  business  under 
a  claim  of  incorporation  were  sufficient  to  create  the  exemptioa. 

It  will  be  seen  at  once  that  the  principle  involved  in  those  cases 
is  essentially  different  from  that  in  the  case  at  bar. 

It  is  hardly  necessary  to  say  that  where  incorporation  has  once 
taken  place  no  act  of  forfeiture  can  be  set  up  in  a  collateral  action 
until  forfeiture  has  been  judicially  declared  in  an  action  brought 
for  that  purpose.  See  Angell  &  Ames  on  Corporations,  sec.  636, 
and  cases  cited.  But  the  principle  involved  in  those  cases  is  essen- 
tially different  from  that  in  the  case  at  bar. 

In  Humphrey  v,  Mooney,  i  Colorado,  193,  a  creditor  of  an 
assumed  corporation  sought  to  hold  a  member  as  a  partner.  It 
was  held  that  as  his  right  of  action  was  based  upon  an  express 
contract  with  the  assumed  corporation  he  was  estopped  to  deny 
that  it  was  in  fact  a  corporation.  The  doctrine  of  that  case  is 
substantially  that  relied  upon  by  the  defendant.  But  it  seems  to 
us  that  it  is  not  sustained  by  the  weight  of  authority.  The  court 
cited  in  support  of  the  decision  Eaton  v,  Aspenwall,  19  N.  Y.  121, 
and  Buffalo  v,  Carey,  26  N.  Y.  yy^  but  neither  of  the  cases,  it  ap- 
pears to  us,  is  in  point. 

There  may,  indeed,  be  certain  irregularities  or  omissions  to 
comply  with  provisions  merely  directory  which  would  be  sufficient 
to  sustain  an  action  brought  to  declare  a  forfeiture,  but  insufficient 
to  sustain  a  collateral  action  brought  to  enforce  an  individual 
liability  of  a  member.  But  where  the  attempt  at  incorporation  is 
under  a  general  law,  and  there  is  a  non-compliance  with  the  law 
in  a  material  respect,  there  is,  we  think,  such  want  of  incorporation 
that  exemption  from  individual  liability  is  not  secured.  In  Moke- 
lumne  Hill  Mining  Co.  v.  Woodbury,  14  Cal.  424,  the  court  said : 
"  There  is  a  broad  and  obvious  distinction  between  such  acts  as 
are  declared  to  be  necessary  steps  in  the  process  of  incorporation 
and  such  as  required  of  the  individuals  seeking  to  become  incor- 
porated, but  which  are  not  made  prerequisites  to  the  assumption 
of  corporate  powers.    In  respect  to  the  former,  any  material  omis- 
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sion  will  be  fatal  to  the  existence  of  the  corporation,  and  may  be 
taken  advantage  of  collaterally  in  any  form  in  which  the  fact  of 
incorporation  can  properly  be  called  in  question." 

Hurt  V,  Salisbury,  55  Mo.  310,  was  an  action  brought  upon 
a  promissory  note,  purporting  to  be  executed  by  the  directors  of 
the  North  Missouri  Central  District  Stock,  Agricultural,  and 
Mechanical  Association.  The  action  was  brought  against  the 
directors  upon  the  ground  that  the  association  was  not  incor- 
porated at  the  time  the  note  was  given,  and  that  the  directors 
were,  therefore,  individually  liable.  It  appeared  that  the  associa- 
tion at  the  time  the  note  was  given  was  fully  incorporated  in  every 
respect,  except  that  it  had  failed  to  file  its  articles  of  incorporation 
with  the  Secretary  of  State,  as  the  statute  required.  It  was  held 
that  the  directors  were  individually  liable. 

In  Bigelow  v.  Gregory  et  ai,  73  111.  197,  the  defendants  were 
liable  as  partners  for  goods  sold  to  an  assumed  corporation  of 
which  they  were  members.  The  defect  in  the  incorporation  con- 
sisted in  a  failure  to  file  the  articles  of  incorporation  with  the 
clerk  of  the  city  where  the  corporation  was  to  transact  its  business. 
In  that  case  the  court  said :  "  There  is  a  manifest  difference  where 
a  corporation  is  created  by  a  special  charter,  and  there  have  been 
acts  of  user,  and  where  individuals  seek  to  form  themselves  into 
a  corporation  under  a  general  law.  In  the  latter  case  it  is  only  in 
pursuance  of  the  provisions  of  the  statute  for  such  purpose  that 
corporate  existence  can  be  acquired.  And  there  would  seem  to  be 
a  distinction  between  a  case  where,  in  a  suit  between  a  corporation 
and  a  stockholder  or  other  individuals,  the  plea  of  nul  tiel  cor- 
poration is  set  up  to  defeat  a  liability  which  he  may  have  con- 
tracted with  the  other,  and  the  case  of  a  suit  against  individuals 
who  claimed  exemption  from  individual  liability  on  the  ground 
of  their  having  become  a  corporation  formed  under  the  provisions 
of  a  general  statute.  In  the  latter  case  a  stricter  compliance  with 
statutory  requirements  will  be  required  than  in  the  former."  This 
is  a  late  decision,  and  seems  to  have  been  made  with  a  full  recog- 
nition of  the  authorities  claimed  to  hold  an  adverse  doctrine. 

See,  also,  Abbott  v,  Omaha  Smelting  Co.,  4  Neb.  416,  and 
Harris  v.  McGregor,  29  Cal.  125. 

In  our  opinion,  the  proprietors  of  the  Lawrence  Savings  Bank 
failed  to  become  incorporated,  and  there  was  nothing  in  what 
they  did  or  claimed  which  can  properly  be  held  as  sufficient  to 
secure  them  exemption  from  individual  liability.  The  judgment, 
therefore,  of  the  District  Court  must  be  affirmed. 
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JOHN  R.  MONTGOMERY  and  Another  v,  GEORGE  E. 

FORBES. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  July  2, 

1889. 

{Reported  in  148  Massachusetts  Reports  249.] 

Contract,  to  recover  the  price  of  goods  sold  and  delivered. 

At  the  trial  in  the  Superior  Court,  before  Dewey,  J.,  the  only 
question  was  whether  the  goods  were  sold  to  a  corporation  called 
the  Forbes  Woolen  Mills,  or  to  the  defendant  as  doing  business 
under  that  name.  The  plaintiffs  introduced  evidence  tending 
to  show  that  subsequently  to  May,  1885,  they  received  an  order 
for  the  goods  by  a  letter,  written  upon  paper  with  the  printed 
heading,  "  Incorporated  1885.  Forbes  Woolen  Mills.  George  E. 
Forbes,  Treasurer,"  and  signed,  "  Forbes  Woolen  Mills,  by  Geo. 
E.  Forbes,  Treasurer";  that  they  thereupon  shipped  the  goods 
to  the  Forbes  Woolen  Mills  and  received  in  payment  therefor 
three  promissory  notes,  together  equal  to  the  price  of  the  goods, 
signed  "  Forbes  Woolen  Mills,  by  Geo.  E.  Forbes,  Treasurer  " ; 
that  when  they  sold  the  goods  and  took  the  notes,  they  under- 
stood from  their  correspondence  with  the  defendant,  as  well  as 
from  information  gained  from  a  commercial  agency,  that  the 
Forbes  Woolen  Mills  were  a  corporation,  and  made  all  charges 
on  their  books  against  them  as  a  corporation,  and  took  the  notes 
from  the  defendant  as  the  notes  of  a  corporation ;  and  that  after 
they  sold  the  goods  and  received  the  notes  they  became  satis- 
fied there  was  no  such  corporation  as  the  Forbes  Woolen  Mills ; 
and  contended  that  they  were  entitled  to  recover  the  price  of 
the  goods  from  the  defendant  personally. 

The  defendant  contended  that  the  Forbes  Woolen  Mills  was 
a  corporation,  and  testified  that  he  purchased  the  goods  as  treas- 
urer of  the  Forbes  Woolen  Mills,  but  admitted  that  they  had 
not  been  paid  for  except  by  the  notes,  which  themselves  had  not 
been  paid ;  that  in  May,  1885,  for  the  purpose  of  limiting  his  per- 
sonal responsibility,  and  because  the  tax  laws  of  New  Hampshire 
were  more  favorable  to  corporations  than  the  Massachusetts 
laws,  he  went  to  Nashua,  New  Hampshire,  to  form  a  corpora- 
tion for  the  manufacture  of  woolen  goods;  that  he  employed 
an  attorney-at-law  of  Nashua  to  incorporate  the  company  in  a 
legal  and  proper  manner,  under  the  laws  of  that  State,  and  sub- 
sequently paid  him  for  his  services  and  disbursements  in  the 
premises;  that  he  went  to  Nashua  again,  and  with  the  attorney 
and  three  other  persons,  selected  and  secured  by  the  attorney, 
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signed  and  executed  an  agreement  of  association,  which  was 
dated  May  6,  1885,  and  was  duly  recorded  in  the  office  of  the 
Secretary  of  State  of  New  Hampshire  on  May  12,  1885,  and  in 
the  office  of  the  clerk  of  the  city  of  Nashua  on  May  13,  1885, 
and  recited  that  the  subscribers  associated  themselves  for  the 
purpose  of  forming  a  corporation,  to  be  called  the  Forbes  Woolen 
Mills,  the  amount  of  the  capital  stock  to  be  twenty  thousand 
dollars,  divided  into  four  hundred  shares  of  fifty  dollars  each; 
and  that  the  object  of  the  corporation  was  to  manufacture  and 
sell  woolen  and  other  goods,  and  the  places  of  business  were 
Nashua  in  New  Hampshire,  and  East  Brookfield  in  Massachu- 
setts. 

The  defendant  further  testified  that,  subsequently  to  the  exe- 
cution of  the  agreement  of  association,  one  or  more  meetings 
were  held  by  the  signers,  at  which  he  was  elected  president  and 
treasurer  of  the  corporation,  and  such  other  officers  and  directors 
were  elected  as  were  necessary  under  the  laws  of  New  Hamp- 
shire; that  the  attorney  had  been  recommended  to  him  as  a 
reputable  and  reliable  man  and  attorney,  and  he  left  everything 
in  his  hands,  and  supposed  he  did  ever3rthing  necessary  and 
proper  to  establish  the  corporation  in  a  legal  manner;  that 
records  of  the  meetings  were  kept  by  the  attorney,  and  that 
there  was  a  stock-book  and  certificates  of  stock  were  issued; 
that  all  the  stock  was  issued  to  the  defendant,  and  that  no  other 
person  was  interested  in  it;  that  fifty  per  cent,  of  the  capital 
stock  of  the  corporation  was  actually  paid  in  by  him  in  cash 
and  supplies;  that  after  the  organization  of  the  corporation  he 
hired,  as  treasurer  of  the  corporation,  a  mill  in  East  Brookfield 
belonging  to  his  mother,  Roxanna  Forbes,  and  himself,  and 
began  the  manufacture  of  woolen  goods;  that  he  purchased  the 
necessary  supplies,  including  those  named  in  the  plaintiffs'  ac- 
count, and  placed  them  under  the  direction  of  a  superintend- 
ent, employed  to  supervise  the  manufacture  of  the  goods;  that 
there  was  no  manufacturing  done  in  Nashua,  nor  any  other  busi- 
ness except  the  holding  of  corporate  meetings,  and  possibly  the 
sale  now  and  then  of  a  bill  of  goods  in  the  ordinary  course 
of  business;  and  that  the  principal  place  of  business  of  the  cor- 
poration was  in  East  Brookfield ;  that  he,  as  president  and  treas- 
urer of  the  corporation,  continued  to  manufacture  woolen  goods 
for  about  four  months,  and  sent  the  goods  to  commission  houses 
in  New  York  to  be  sold ;  and  that  at  the  end  of  said  four  months 
he  was  unable  to  continue  the  business  and  gave  it  up,  and  no 
further  business  was  done  by  him  or  by  the  corporation. 

The  following  sections  of  c.  152  of  the  General  Laws  of  New 
Hampshire  of  1878,  were  introduced  in  evidence : 
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"  Sec.  I.  Any  five  or  more  persons  of  lawful  age  may,  by  writ- 
ten articles  of  agreement,  associate  together,  for  agricultural,  edu- 
cational, or  charitable  purposes,  or  for  carrying  on  any  lawful 
business,  except  banking  and  the  construction  and  maintenance  of 
a  railroad;  and  when  such  articles  have  been  executed  and  re- 
corded in  the  office  of  the  clerk  of  the  town  in  which  the  principal 
business  is  to  be  carried  on,  and  in  that  of  the  Secretary  of  State, 
they  shall  be  a  corporation,  and  such  corporation,  its  officers  and 
stockholders,  shall  have  all  the  rights  and  powers,  and  be  subject 
to  all  the  duties  and  liabilities  of  similar  corporations,  their  officers 
and  stockholders,  except  so  far  as  the  same  are  limited  or  en- 
larged by  this  chapter. 

"  Sec.  2.  The  object  for  which  the  corporation  is  established, 
the  place  in  which  its  business  is  to  be  carried  on,  and  the  amount 
of  capital  stock  to  be  paid  in,  shall  be  distinctly  set  forth  in  its 
articles  of  agreement." 

Upon  this  evidence,  the  defendant  asked  the  judge  to  rule  that 
the  plaintiffs  were  not  entitled  to  recover,  that  the  account  in 
question  had  been  paid  by  the  notes  of  the  Forbes  Woolen  Mills 
as  a  corporation,  and  that  therje  was  no  evidence  to  authorize  the 
jury  to  find  for  the  plaintiffs. 

The  judge  declined  so  to  rule,  and  submitted  the  following 
questions  to  the  jury:  "  i.  Did  the  Forbes  Woolen  Mills  and 
the  members  of  said  alleged  corporation,  including  said  Forbes, 
at  the  time  of  said  alleged  organization,  intend  to  carry  on  its 
business  as  a  manufacturing  corporation  (other  than  holding 
meetings  of  its  members  and  officers)  in  whole  or  in  part  in  the 
city  of  Nashua,  New  Hampshire?  2.  Was  there  an  attempt 
in  good  faith  on  the  part  of  the  defendant,  Forbes,  to  organize 
the  corporation  of  the  Forbes  Woolen  Mills  ?  3.  Did  said  Forbes, 
at  and  prior  to  the  time  the  goods  in  controversy  were  ordered — 
namely,  at  all  times  after  May  12,  1885,  during  his  dealings  with 
the  plaintiff — believe  that  the  organization  of  said  Forbes  Woolen 
Mills  was  a  valid  corporation  ?  " 

The  jury  answered  the  first  two  questions  in  the  negative,  and 
the  third  in  the  affirmative. 

The  judge,  being  of  the  opinion  that,  upon  the  findings  of  the 
jury  and  the  uncontradicted  evidence  in  the  case,  the  plaintiffs 
were  entitled  to  recover,  directed  the  jury  to  return  a  verdict  for 
the  plaintiffs,  and  reported  the  case  for  the  determination  of  this 
court. 

W.  B.  Harding  and  H.  F.  Harris  for  the  plaintiffs. 

B.  W.  Potter  and  M.  M,  Taylor  for  the  defendant. 

Allen,  J,  The  apparent  corporation  was  not  a  corporation. 
The  statute  of  New  Hampshire  requires. five  associates,  and  the 


1948  MONTGOMERY  AND  ANOTHER  V.  FORBES.     [CHAP.  XIII. 


articles  of  agreement  must  be  recorded  in  the  town  in  which  the 
principal  business  is  to  be  carried  on,  and  the  place  in  which  the 
business  is  to  be  carried  on  must  be  distinctly  stated  in  the  articles ; 
otherwise  there  is  no  corporation.  The  defendant's  pretended  asso- 
ciates were  associates  only  in  name ;  he  alone  was  interested  in  the 
enterprise.  The  articles  of  agreement  were  recorded  in  Nashua, 
and  stated  that  the  business  was  to  be  carried  on  there ;  but  it  was 
not  in  fact  carried  on  there,  and  was  not  intended  to  be.  The  de- 
fendant took  all  the  shares  of  the  capital  stock,  and  paid  in  to  him- 
self as  treasurer  only  fifty  per  cent,  of  the  amount  thereof.  This 
is  not  a  case  where  there  has  been  a  defective  organization  of  a 
corporation  which  has  a  legal  existence  under  a  valid  charter. 
Here  there  was  no  corporation.  It  was  just  the  same  as  if  the 
defendant  had  done  nothing  at  all  in  the  way  of  establishing  a  cor- 
poration, but  had  conducted  his  business  under  the  name  of  the 
Forbes  Woolen  Mills,  calling  it  a  corporation.  The  business 
was  his  personal  business,  which  he  transacted  under  that  name. 
Fuller  V,  Hooper,  3  Gray,  334,  341.  Bryant  v.  Eastman,  7 
Cush.  III. 

The  jury  found  that  he  did  not  in  good  faith  attempt  to  organ- 
ize the  corporation,  but  that  he  believed  it  to  be  a  valid  corpora- 
tion.   His  belief,  in  view  of  the  facts  of  the  case,  is  immaterial. 

/^Under  this  state  of  things,  the  defendant  bought  goods  of  the 
)    plaintiffs  for  his  own  sole  benefit,  adopting  the  name  of  the  ap- 

/  parent  corporation,  which  had  no  real  existence,  and  which  repre- 
sented nobody  but  himself.  He  cannot  escape  responsibility  for 
his  purchases  by  the  device  of  putting  such  a  mere  name  between 
himself  and  the  plaintiffs.    The  purchase  was  in  substance  by  and 

V^for  himself  alone,  ^^he  plaintiffs  might  have  repudiated  the 
transaction,  and  maintained  replevin,  if  they  had  learned  the  facts 
in  time.  They  may  also  treat  the  transaction  as  a  sale  to  the 
defendant  personally.  Fay  v.  Noble,  7  Cush.  188,  194;  Kelner  v. 
Baxter,  L.  R.  2  C.  P.  174,  183,  185 ;  2  Kent  Com.  (13th  ed.)  630. 
Since  the  notes  represented  nothing,  the  plaintiffs  were  at 
liberty  to  treat  them  as  void,  and  recover  on  the  original  contract 
for  goods  sold.  Melledge  v,  Boston  Iron  Co.,  S  Cush.  158,  171. 
Verdict  to  stand. 
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ANDREW  J.  FINNEGAN  v.  FREDERICK  D.  NOEREN- 

BERG  et  al. 

In  the  Supreme  Court  of  Minnesota,  January  13,  1893. 

[Reported  in  52  Minnesota  Reports  239.] 

Appeal  by  plaintiff,  Andrew  J.  Finnegan,  from  a  judgment  of 
the  District  Court  of  Hennepin  County,  Smith,  J.,  entered  May 
24,  1892,  that  he  take  nothing  by  his  action. 

Plaintiff  commenced  this  action  against  defendants,  Frederick 
D.  Noerenberg,  Charles  S.  Axtell,  George  Huhn,  Joseph  P.  Al- 
laire and  many  others,  alleging  in  his  complaint  that  they  were 
copartners  doing  business  under  the  name  of  "The  K.  of  L.  Build- 
ing Association."  That  in  December,  1888,  at  Minneapolis,  he  at 
their  request  furnished  materials  and  did  plumbing  to  the  value 
of  $599.50  for  them  upon  a  building  they  were  erecting.  That  he 
had  not  been  paid,  and  he  demanded  judgment  for  the  amount 
with  interest.  Noerenberg  answered,  denying  these  allegations 
and  alleging  that  the  materials  were  furnished  and  the  work  done 
for  a  corporation  de  facto  known  as  The  Knights  of  Labor  Build- 
ing Association,  and  not  for  the  defendants  as  partners.  Plaintiff 
replied  denying  the  existence  of  such  corporation. 

The  issues  were  brought  to  trial  January  2y,  1892,  before  the 
court  without  a  jury.  It  was  shown  in  evidence  that  on  June  15, 
1886,  a  number  of  men  adopted  and  signed  articles  of  incorpo- 
ration pursuant  to  Laws  1870,  c.  29.  The  name  adopted  was 
"  The  K.  of  L.  Building  Association."  The  general  nature  of 
its  business  was  buying,  owning,  improving,  selling  and  leasing  of 
lands,  real  and  personal  estates  and  property,  and  the  construc- 
tion of  a  building  in  Minneapolis  as  a  hall  for  the  Knights  of 
Labor.  Its  capital  stock  was  fixed  at  $100,000,  divided  into  shares 
of  $5  each  to  be  paid  in  as  the  board  of  directors  should  direct. 
Its  officers  were  to  be  seven  directors,  a  president,  a  secretary  and 
treasurer.  They  obtained  subscriptions  to  the  stock  and  adopted 
by-laws  which  were  filed  and  recorded  in  the  city  clerk's  office. 
They  purchased  lots  four  (4)  and  five  (5)  in  block  seventy  (70) 
of  the  original  town  of  Minneapolis  and  erected  thereon  a  brick 
building,  known  as  "The  Labor  Temple,"  three  stories  high,  with 
a  large  hall  on  the  third  floor.  Plaintiff  furnished  materials  and 
did  plumbing  thereon  to  the  value  of  $599.50  at  the  request  of  the 
board  of  managers.  The  defendant  Noerenberg  subscribed  and 
paid  for  ten  shares  of  the  stock.  The  other  defendants  were  also 
stockholders.  The  association  became  insolvent  and  owed  over 
$40,000,  which  it  was  unable  to  pay.    The  attempt  to  incorporate 


I950  FINNEGAN  V.  NOERENBERG  et  uL        [cHAP.  XIII. 

was  made  in  good  faith,  and  the  defendants  believed  they  were 

■  duly  incorporated,  and  that  they  were  only  liable  as  stockholders, 

not  as  partners,  for  the  debts  contracted.  When  the  plaintiff  fur- 

;  nished  materials  and  did  the  plumbing,  he  believed  he  was  dealing 

with  the  corporation  and  not  with  a  copartnership. 

The  plaintiff  claimed  that  the  attempt  to  incorporate  was  in- 
effectual because  Laws  1870,  c.  29,  under  which  the  attempt  was 
made,  is  entitled  "  An  Act  in  relation  to  the  formation  of  co-opera- 
tive associations,"  and  does  not  express  its  subject  as  required  by 
,  the  Constitution,  Art.  IV.,  sec.  27 ;  and  because  the  association  is 
not  within  the  scope  of  the  statute,  and  does  not  conform  to  its 
requirements.  He  claimed  that  the  stockholders  were  partners 
and  individually  liable  for  his  demand.  The  trial  court  thought 
otherwise  and  gave  judgment  for  the  defendants. 

Savage  &  Purdy  for  appellant. 

Ankeny  &  Irwin  for  respondents. 

GiLFiLLAN,  Ch.  J.  Eight  persons  signed,  acknowledged,  and 
caused  to  be  filed  and  recorded  in  the  oflSce  of  the  city  clerk  in 
Minneapolis,  articles  assuming  and  purporting  to  form,  under 
Laws  1870,  c.  29,  a  corporation,  for  the  purpose,  as  specified  in 
them,  of  "buying,  owning,  improving,  selling,  and  leasing  of 
lands,  tenements,  and  hereditaments,  real,  personal,  and  mixed 
estates  and  property,  including  the  construction  and  leasing  of  a 
building  in  the  city  of  Minneapolis,  Minn.,  as  a  hall  to  aid  and 
carry  out  the  general  purposes  of  the  organization  known  as  the 
Knights  of  Labor.* "  The  association  received  subscriptions  to 
its  capital  stock,  elected  directors  and  a  board  of  managers, 
adopted  by-laws,  bought  a  lot,  erected  a  building  on  it,  and  when 
completed,  rented  different  parts  of  it  to  different  parties.  The 
plaintiff  furnished  plumbing  for  the  building  during  its  construc- 
tion, amounting  to  $599.50,  for  which  he  brings  this  action  against 
several  subscribers  to  the  stock,  as  copartners  doing  business  un- 
'  der  the  firm  name  of  the  "  K.  of  L.  Building  Association."  The 
theory  upon  which  the  action  is  brought  is  that  the  association 
having  failed  to  become  a  corporation,  it  is  in  law  a  partnership, 
and  the  members  liable  as  partners  for  the  debts  incurred  by  it. 

It  is  claimed  that  the  association  was  not  an  incorporation  be- 
cause, first,  the  act  under  which  it  attempted  to  become  incor- 
porated, to  wit.  Laws  1870,  c.  29,  is  void,  because  its  subject  is 
not  properly  expressed  in  the  title ;  second,  the  act  does  not  au- 
thorize the  formation  of  corporations  for  the  purpose  or  to  trans- 
act the  business  stated  in  the  articles;  third,  the  place  where  the 
business  was  to  be  carried  on  was  not  distinctly  stated  in  the  ar- 
ticles, and  they  had,  perhaps,  some  other  minor  defects. 

It  is  unnecessary  to  consider  whether  this  was  a  de  f\fre  cor- 
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poration,  so  that  it  could  defend  against  a  quo  warranto,  or  an 
action  in  the  nature  of  quo  warranto,  in  behalf  of  the  State ;  for, 
although  an  association  may  not  be  able  to  justify  itself  when 
called  on  by  the  State  to  show  by  what  authority  it  assumes  to  be, 
and  act  as,  a  corporation,  it  may  be  so  far  a  corporation  that,  for 
reasons  of  public  policy,  no  one  but  the  State  will  be  permitted 
to  call  in  question  the  lawfulness  of  its  organization.  Such  is 
what  is  termed  a  corporation  de  facto — ^that  is,  a  corporation  from 
the  fact  of  it  acting  as  such,  though  not  in  law  or  of  right  a  cor- 
poration. What  is  essential  to  constitute  a  body  of  men  a  de  facto 
corporation  is  stated  by  Selden,  J.,  in  Methodist,  etc.,  Church  v, 
Pickett,  19  N.  Y.  482,  as  "(i)  the  existence  of  a  charter  or  some 
law  under  which  a  corporation  with  the  powers  assumed  might 
lawfully  be  created ;  and  (2)  a  user  by  the  party  to  the  suit  of  the 
rights  claimed  to  be  conferred  by  such  charter  or  law."  This 
statement  was  apparently  adopted  by  this  court  in  East  Norway 
Church  V.  Froislie,  37  Minn.  447;  35  N.  W.  Rep.  260;  but,  as  it 
leaves  out  of  account  any  attempt  to  organize  under  the  charter 
or  law,  we  think  the  statement  of  what  is  essential  defective.  The 
definition  in  Taylor  on  Private  Corporations,  145,  is  more  \ 
nearly  accurate :  **  When  a  body  of  men  are  acting  as  a  corpora- 
tion, under  color  of  apparent  organization,  in  pursuance  of  some 
charter  or  enabling  act,  their  authority  to  act  as  a  corporation, 
cannot  be  questioned  collaterally." 

To  give  a  body  of  men  assuming  to  act  as  a  corporation,  where 
there  has  been  no  attempt  to  comply  with  the  provisions  of  any 
law  authorizing  them  to  become  such,'  the  status  of  a  de  facto 
corporation  might  open  the  door  to  frauds  upon  the  public.  It 
would  certainly  be  impolitic  to  permit  a  number  of  men  to  have 
the  status  of  a  corporation  to  any  extent  merely  because  there  is 
a  law  under  which  they  might  have  become  incorporated,  and 
they  have  agreed  among  themselves  to  act,  and  they  have  acted, 
as  a  corporation.  That  was  the  condition  in  Johnson  v,  Corser, 
34  Minn.  355 ;  25  N.  W.  Rep.  799,  in  which  it  was  held  that  what 
had  been  done  was  ineffectual  to  limit  the  individual  liability  of 
the  associates.  They  had  not  gone  far  enough  to  become  a  de 
facto  corporation.  They  had  merely  signed  articles,  but  had  not 
attempted  to  give  them  publicity  by  filing  for  record,  which  the 
statute  required. 

"  Color  of  apparent  organization  under  some  charter  or  enabling\ 
act "  does  not  mean  that  there  shall  have  been  a  full  compli-^ 
ance  with  what  the  law  requires  to  be  done,  nor  a  substantial  com- 
pliance. A  substantial  compliance  will  make  a  corporation  de 
jure.  But  there  must  be  an  apparent  attempt  to  perfect  an  organ- 
ization under  the  law.     There  being  such  apparent  attempt  to 
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perfect  an  organization,  the  failure  as  to  some  substantial  require- 
ment will  prevent  the  body  being  a  corporation  de  jure;  but,  if 
there  be  user  pursuant  to  such  attempted  organization,  it  will  not 
prevent  it  being  a  corporation  de  facto. 

The  title  to  chapter  29  is  "  An  Act  in  relation  to  the  formation 
of  co-operative  associations."  Appellant's  counsel  argues  that 
the  body  of  the  act  does  not  contain  a  single  element  of  "co- 
operation/' as  that  term  is  generally  understood.  But  how  it  is 
generally  understood  he  does  not  inform  us.  In  a  broad  sense, 
all  associations,  whether  corporations  or  partnerships,  are  co- 
operative, for  all  the  members,  either  by  their  labor  or  capital, 
or  both,  co-operate  to  a  common  purpose.  There  is  undoubtedly, 
in  popular  use  of  the  terms,  a  more  limited  sense,  though  the  pre- 
cise limits  are  not  well  defined.  There  is  no  legal,  as  distinguish- 
able from  their  popular,  signification.  In  the  Century  Diction- 
ary the  term  "  co-operative  society  "  is  defined,  "A  union  of  in- 
dividuals, commonly  laborers  or  small  capitalists  formed  .  .  . 
for  the  prosecution  in  common  of  a  productive  enterprise,  the 
profits  being  shared  in  accordance  with  the  amount  of  capital  or 
labor  contributed  by  each  member."  Taking  the  distinctive  fea- 
ture of  a  co-operative  society  to  be  that  it  is  made  up  of  laborers 
or  small  capitalists,  it  is  manifest  that  the  chapter  intends  to  deal 
with  just  that  sort  of  associations.  Not  only  does  it  contemplate 
that  the  operations  of  the  corporations  shall  be  local,  but  the 
capital  stock  is  limited  to  $50,000,  the  stock  which  one  member 
may  hold  to  $1000.  No  one  can  become  a  shareholder  without 
the  consent  of  the  managers,  and  no  one  is  entitled  to  more  than 
one  vote. 

The  provisions  in  the  body  of  the  act  are  in  accoi:d  with  the 
title,  and  it  is  therefore  not  open  to  the  objection  made  against  it. 

The  purposes  for  which,  under  the  act,  corporations  may  be 
formed,  are  "  of  trade,  or  of  carrying  on  any  lawful  mechanical, 
manufacturing,  or  agricultural  business."  The  main  purposes 
of  the  act  being  to  enable  men  of  small  capital,  or  of  no  capital 
but  their  labor  and  their  skill  in  trades,  to  form  corporations,  for 
the  purpose  of  giving  employment  to  such  capital  or  labor  and 
skill,  the  language  expressing  the  purposes  for  which  such  cor- 
porations may  be  formed  ought  not  to  be  narrowly  construed. 
Giving  a  reasonably  liberal  meaning  to  the  word  "trade"  in  the 
act,  it  would  include  the  buying  and  selling  of  real  estate,  and, 
upon  a  similar  construction,  the  word  "mechanical"  would  in- 
clude the  erection  of  buildings.  The  doing  of  the  mason,  or 
brick,  or  carpenter,  or  any  other  work  upon  a  building  is  cer- 
tainly mechanical.  There  can  be  little  question  that  corporations 
might  be  formed  to  do  either  of  those  kinds  of  work  on  buildings, 
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and,  that  being  so,  there  is  no  reason  why  they  may  not  be 
formed  to  do  all  of  them.  There  is  no  reason  to  claim  that  such 
a  corporation  must  do  its  work  as  a  contractor  for  some  other 
person.  It  may  do  it  for  itself,  and,  as  the  act  authorizes  the 
corporation  to  "take,  hold,  and  convey  such  real  and  personal 
estate  as  is  necessary  for  the  purposes  of  its  organization,"  it  may 
instead  of  working  for  others  as  a  contractor,  make  its  profit  by 
buying  real  estate,  erecting  buildings  on  it,  and  either  selling  or 
holding  them  for  leasing. 

The  omission  to  state  distinctly  in  the  articles  the  place  within 
which  the  business  is  to  be  carried  on,  though  that  might  be  es- 
sential to  make  it  a  de  jure  corporation,  would  not  prevent  it 
becoming  one  de  facto. 

The  foundation  for  a  de  facto  corporation  having  been  laid  by 
the  attempt  to  organize  under  the  law,  the  user  shown  was  suffi- 
cient. 

Judgment  affirmed. 


SOCIETY  PERUN  v.  CLEVELAND. 

SOCIETY  PERUN  v,  HAY. 

In  the  Supreme  Court  of  Ohio,  January  Term,  1885. 

[Reported  in  43  Ohio  State  Reports  481.] 

On  the  28th  of  January,  1874,  the  city  of  Cleveland  conveyed 
to  Perun  (an  incorporated  school  and  library  society)  certain 
real  estate  situated  in  that  city,  and  to  secure  the  unpaid  purchase- 
money  therefor,  Perun,  on  the  same  date,  executed  and  delivered 
to  the  city  its  four  promissory  notes  and  a  mortgage  upon  the 
premises  conveyed. 

The  city  neglected  to  file  this  mortgage  for  record  until  the 
2 1  St  day  of  October,  1879.  In  February,  1874,  certain  persons 
attempted  to  organize  a  mutual  benefit  association  under  an  act 
supplementary  to  an  act  to  provide  for  the  creation  and  regula- 
tion of  incorporate  companies,  passed  May  i,  1852  (S.  &  C.  Stat. 
271),  passed  April  20,  1872  (69  Ohio  L.  82),  under  the  corporate 
name  of  Society  Perun.  Thereafter,  in  May,  1874,  Perun  de- 
livered to  Society  Perun  its  deed  purporting  to  convey  to  the  lat- 
ter the  premises  theretofore  mortgaged  to  the  city.  From  that 
time  forward,  and  prior  to  the  filing  of  the  city's  mortgage  for 
record.  Society  Perun,  acting  in  its  supposed  corporate  capacity^ 
from  time  to  time,  executed  and  delivered  deeds,  mortgages,  and 
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executory  contracts  of  sale,  purporting  to  convey,  encumber  and 
sell  parcels  of  these  mortgaged  premises  to  various  parties,  who 
were  made  defendants  in  the  action  below,  and  some  of  whom  (in- 
cluding Amasa  Stone,  a  mortgagee,  and  who  had  paid  taxes  upon 
the  premises  mortgaged  to  him)  are  cross-petitioners  in  error. 
Thereafter,  in  June,  1880,  in  a  proceeding  in  quo  warranto,  in  this 
cdurt,  instituted  by  the  Attorney-General,  Society  Perun  was  ad- 
judged not  to  have  become  incorporated  in  conformity  to  the  laws 
of  this  State,  but  that  its  pretended  incorporation  was  in  violation 
thereof ;  and  it  was  accordingly  ousted  of  all  rights  and  franchises 
to  be  a  corporation. 

These  proceedings  in  qtio  warranto  were  had  pending  and  prior 
to  the  final  judgment  in  the  action  below,  which  was  brought  by 
the  city  to  foreclose  her  mortgage,  and  also  to  foreclose  her  sup- 
posed vendor's  lien  on  the  mortgaged  premises,  as  against  these 
subsequent  grantees,  mortgagees,  and  purchasers. 

The  cause  was  appealed  from  the  Court  of  Common  Pleas  to  the 
District  Court,  wherein  it  was  tried  upon  the  issues,  the  court 
finding  among  other  things,  that,  as  to  the  city  of  Cleveland, 
Society  Perun  was  not  a  corporation  either  in  law  or  in  fact, 
and  that  the  conveyance  to  it  by  Perun  was  void  as  against  the 
city ;  and  that  the  mortgages  and  other  liens  and  claims  of  all  the 
defendants  (except  the  lien  of  Amasa  Stone  for  taxes,  and  the 
claims  of  certain  defendants  for  improvements  on  the  premises) 
were  subsequent  and  inferior  to  the  lien  of  the  city,  in  whose  favor 
the  court  adjudged  the  second  lien,  and  subsequent  only  to  the 
lien  of  Amasa  Stone  for  taxes  paid  by  him,  but  of  equal  rank  and 
merit  with  the  holders  of  liens  for  expenditures  on  account  of  im- 
provements above  mentioned. 

By  the  judgment  in  the  qiio  warranto  proceeding  it  was  by  this 
court  in  form  adjudged  that  the  defendants  (the  pretended  incor- 
porators) ever  since  their  pretended  incorporation,  had  unlawfully 
and  without  authority  exercised  the  franchises  of,  and  usurped 
the  right  to  be,  a  body  corporate;  that  the  pretended  organization 
of  these  defendants  as  a  corporation  was  wholly  void  and  of  no 
effect,  and  vested  in  them  no  corporate  rights,  powers,  privileges, 
or  franchises  of  any  description  whatever. 

It  was  further  in  form  adjudged  that  the  defendants  never  had, 
nor  had  any  of  them,  the  authority  or  lawful  right  to  be  a  body 
corporate  or  to  exercise  or  hold  any  of  the  powers,  rights  and 
liberties,  privileges,  functions  or  franchises  of  a  body  corporate ; 
hut  that  they  and  each  of  them  in  the  use  and  exercise  of  the  same 
were  and  had  ever  been  usurpers  thereof.  The  sole  ground  upon 
which  this  judgment  of  ouster  was  rendered  was  that  while  the 
statute  required  that  they  should  set  forth  in  their  certificate  of 
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incorporation  (among  other  things)  the  manner  of  carrying  on 
the  business  of  the  association,  the  attempted  compliance  with 
this  requirement  was  in  these  words: 

"  Third.  That  the  manner  of  carrying  on  the  business  of  said 
association  shall  be  such  as  may  be  from  time  to  time  prescribed 
by  the  by-laws  of  such  association ;  provided  that  the  same  shall 
not  be  inconsistent  with  the  laws  of  the  State  of  Ohio." 

Upon  the  trial  below  the  plaintiff  gave  in  evidence,  against  the 
objection  of  defendants,  the  record^of  the  quo  ziE/arraii/a-proeeed- 

ings. 

The  defendants  offered  ih  evidence  the  writing  which  was  filed 
with  the  Secretary  of  State  as  the  certificate  of  incorporation  of 
Society  Penm. 

They  also  offered  to  prove  that  the  pretended  incorporators 
proceeded  to  comply  strictly  with  the  requirements  of  the  stat- 
utes ;  that  they  elected  trustees,  prepared  a  certificate  of  incorpo- 
ration stating  explicitly  the  manner  of  carrying  on  the  business ; 
that  this  was  forwarded  to  the  Secretary  of  State,  who  submitted 
it  to  the  Attorney-General  for  examination  and  approval ;  that  the 
Secretary  of  State  returned  this  paper  with  another  form  of  cer- 
tificate which  had  been  approved  by  the  Attorney-General  and  Sec- 
retary of  State,  and  which  was  the  identical  certificate  actually 
filed  with  the  Secretary  of  State,  and  under  the  supposed  authority 
of  which  an  organization  was  in  good  faith  attempted,  and  that 
they  proceeded  in  good  faith  to  act  and  transact  its  business  under 
the  supposed  authority  of  such  incorporation. 

All  this  was  excluded,  and  the  defendants  excepted.  To  re- 
verse this  judgment  the  present  proceeding  is  prosecuted. 

The  alleged  errors  chiefly  relied  upon  are  the  exclusion  of  the 
evidence  offered  to  prove  an  attempt,  in  good  faith,  to  incorporate 
Society  Perun ;  the  finding  and  holding  of  the  court  that  Society 
Perun  had  never  been  in  law  or  fact  a  corporation ;  that  as  against  I 
the  city  the  deed  from  Perun  was  void ;  and  adjudging  the  city's  I 
lien  to  be  prior  to  the  rights  and  liens  of  Society  Perun  and  its 
mortgagees,  grantees,  and  purchasers. 

Willson  &  Sykora  for  plaintiff  in  error. 

B,  R,  Beavis  for  the  executors  of  Amasa  Stone,  cross-peti- 
tioners in  error. 

A,  T.  Brinsmade  and  W.  E.  Shenvood  for  the  city  of  Cleveland. 

/.  H.  Webster  and  W.J.Boardman  for  other  defendants  in  error. 

Owen,  J.  The  defendants  below,  conceding  that  Society  Perun 
had  never  been  a  corporation  de  jure,  maintain  that  the  court* 
below  should  have  permitted  them  to  prove  that  such  society  was 
a  de  facto  corporation ;  that  it  attempted,  in  good  faith,  to  become 
a  body  corporate;  proceeded  to  act  and  transact  business  in  good 
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faith  under  the  supposed  authority  of  incorporation,  and  that  its 
acts  ought  not  to  have  been  declared  to  be  wholly  void  as  against 
the  city  of  Cleveland. 

The  judgment  of  ouster  was  an  adjudication  between  the  State 
and  the  society  upon  the  right  of  the  latter  to  exercise  corporate 
franchises.  For  the  purposes  of  such  adjudication  it  was  com- 
petent for  this  court  to  consider  and  determine  what  had  been 
its  status  from  its  first  attempt  to  incorporate.  But  it  had  no 
power  to  pass  upon  or  determine  the  rights  of  parties  not  before  it. 

It  was  not  competent  for  this  court  to  determine  in  that  pro- 
ceeding that  Society  Perun  had  never  been  a  corporation  de  facto, 
or  that  its  acts  and  business  transactions,  under  the  color  of  its 
supposed  charter  powers,  were  void.  The  authority  of  the  court 
in  that  behalf  was  derived  from  sec.  6774,  Rev.  Stats.,  which 
provides :  "When  a  defendant  is  found  guilty  of  usurping,  intrud- 
ing into,  or  unlawfully  holding  or  exercising  an  office,  franchise, 
or  privilege,  judgment  shall  be  rendered  that  such  defendant  be 
ousted  and  altogether  excluded  therefrom,  and  that  the  relator 
recover  his  costs." 

When  the  court  had  excluded  the  society  from  its  franchises  to 
be  a  corporation,  it  exhausted  its  jurisdiction  over  the  subject- 
matter.  It  had  no  power  to  speak  concerning  whatever  rights 
may  have  been  acquired  by  the  society  as  a  corporation  de  facto, 
or  by  third  parties  in  their  transactions  with  it  as  an  acting  corpo- 
ration. 

It  is  conceded  by  the  city  that  parties  who  had  recognized  the 
existence  of  the  society  by  their  transactions  with  it  as  a  sup- 
posed corporation  are  estopped  to  deny  its  corporate  existence. 
But  it  is  maintained  that  the  city,  having  engaged  in  no  trans- 
actions with  it,  IS  free  to  challenge  its  existence  as  a  corporation 
de  facto  as  well  as  de  jure.  The  argument  is  that  "  No  case  can 
be  found  where  it  is  held  that  there  is  a  corporation  de  facto 
against  persons  who  have  in  no  way  recognized  its  existence  as 
a  corporation,"  and  that  "  The  notion  of  a  de  facto  corporation 
is  based  on  the  doctrine  of  estoppel;  when  estoppel  cannot  be 
invoked  there  can  be  no  de  facto  corporation." 

The  theory  that  a  de  facto  corporation  has  no  real  existence, 
that  it  is  a  mere  phantom,  to  be  invoked  only  by  that  rule  of 
estoppel  which  forbids  a  party  who  has  dealt  with  a  pretended 
corporation  to  deny  its  corporate  existence,  has  no  foundation, 
either  in  reason  or  authority.  A  de  facto  corporation  is  a  realit>'. 
It  has  an  actual  and  substantial  legal  existence.  It  is,  as  the  term 
J  implies,  a  corporation. 

,  *'  It  is  a  self-evident  proposition  that  a  contract  cannot  be  made 
with  a  corporation  unless  the  corporation  be  in  existence  at  the 
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time.  A  real  contract  with  an  imaginary  corporation  is  as  im- 
possible, in  the  nature  of  things,  as  a  real  contract  with  an  im- 
aginary person.  It  is  essential,  therefore,  in  order  to  establish  the 
existence  of  a  contract  with  a  corporation,  to  show  that  the  corpo- 
ration was  in  existence,  at  least  de  facto,  at  the  time  the  contract 
was  made."  Morawetz  Priv.  Corp.,  §  137. 

It  is  bound  by  all  such  acts  as  it  might  rightfully  perform  as  a 
corporation  de  jure.  Where  it  has  attempted  in  good  faith  to 
assume  corporate  powers;  where  its  proceedings  in  that  behalf 
are  colorable  and  are  approved  by  those  officers  of  the  State  who 
are  authorized  to  act  in  that  regard ;  where  it  has  honestly  pro- 
ceeded for  a  number  of  years,  without  interference  from  the  State, 
to  transact  business  as  a  corporation ;  has  been  reputed  and  dealt 
with  as  a  duly  incorporated  body,  and  valuable  rights  and  in- 
terests have  been  acquired  and  transferred  by  it,  no  substantial 
reason  is  suggested  why  its  corporate  existence,  in  a  suit  involv- 
ing such  transactions,  should  be  subject  to  attack  by  any  other 
party  than  the  State,  and  then  only  when  it  is  called  upon  in  a 
direct  proceeding  for  that  purpose,  to  show  by  what  authority  it 
assumes  to  be  a  corporation. 

Proof  was  offeFed  upon  the  trial  below  to  show  (i)  that  the 
persons  seeking  to  incorporate  first  filed  with  the  Secretary  of 
State  a  certificate  which  fully  complied  with  the  requirements  of 
the  statutes,  and  free  from  the  defect  which  finally  proved  fatal 
to  its  existence,  but  which  was  disapproved  by  the  Attorney-Gen- 
eral; (2)  that  the  certificate  of  incorporation  which  was  finally 
filed  with  the  Secretary  of  State  recited  that  "  said  association  has 
been  formed  and  organized  for  the  mutual  protection  and  relief 
of  its  members,  and  for  the  payment  of  stipulated  sums  of  money 
to  the  families  or  heirs  of  the  deceased  members  of  said  associa- 
tion ;  that  the  officers  of  said  association  have  been  duly  chosen ; 
that  for  the  purpose  of  becoming  a  body  corporate  under  an  act 
passed  by  the  General  Assembly  of  the  State  of  Ohio,  entitled  an 
act  supplementary  to  an  act  entitled  an  act  to  provide  for  the 
creation  and  regulation  of  incorporated  companies  in  the  State  of 
Ohio,  passed  May  i,  1852,  passed  April  20,  1872; "  (3)  that  this 
certificate  was  approved  by  the  Secretary  of  State,  and  also  by  the 
Attorney-General,  as  provided  by  the  statutes  (69  Ohio  L.  150)  ; 
(4)  that  it  proceeded  in  good  faith  to  transact  business  peculiar 
to  corporations  provided  for  by  the  act  under  which  it  attempted 
to  incorporate. 

All  this  was  excluded,  and  the  decision  of  the  court  below 
practically  rested  on  the  proof  offered  by  the  city,  that  Society 
Perun  had  been  ousted  of  its  franchises,  which  was  evidently  con- 
strued as  determining  that  such  society  had  from  the  first  no 


1958  SOCIETY  PERUN  V.  CLEVELAND.         [CHAP.  XIU. 

corporate  existence,  either  de  jure  or  de  facto,  and  consequently 
no  capacity  to  receive  or  impart  any  interest  in  or  title  to  real 
estate  except  as  against  such  parties  as  were,  by  reason  of  their 
recognition  of  or  dealings  with  it,  estopped  to  deny  its  incorporate 
existence. 

Did  the  court  err?  This  fairly  presents  the  controlling  and 
very  important  question :  Was  it  competent  to  show,  as  against 
a  party  who  was  not  estopped  to  deny  its  corporate  existence,  that 
Society  Perun  was,  at  the  time  of  the  transactions  involved  in 
controversy,  a  corporation  dejacto? 

In  Attorney-General  ex  rel,  Pettee  v.  Stevens,  Saxton  (N.  J. 
Eq.)  369,  the  relator  sought  to  enjoin  the  Camden  and  Amboy 
R.  R.  and  Transportation  Co.  and  others  acting  under  its  author- 
ity from  erecting  a  bridge  over  a  navigable  stream.  The  claim 
was  that  the  act  authorizing  the  corporation  had  been  perverted 
and  disregarded,  and  that  there  was  no  legal  incorporation.  The 
relators  were  in  no  manner  estopped  to  attack  the  corporate  ex- 
istence of  the  respondent.    The  court  held : 

"  Where  a  set  of  men  claiming  to  be  a  legally  incorporated  com- 
pany under  an  act  of  the  legislature,  have  done  everything  neces- 
sary to  constitute  them  a  corporation,  colorably  at  least,  if  not 
legally,  and  are  exercising  all  the  powers  and  functions  of  a  cor- 
poration, they  are  a  corporation  de  facto,  if  not  de  jure;  and  this 
court  will  not  interfere,  in  an  incidental  way,  to  declare  all  their 
proceedings  void,  and  treat  them  as  a  body  having  no  rights  or 
powers." 

The  Chancellor,  speaking  for  the  court,  said : 

"  Here,  then,  is  a  set  of  men  claiming  to  be  a  legally  incorpo- 
rated company  under  the  act  of  the  legislature,  exercising  all  the 
powers  and  functions  of  a  corporation.  They  are  a  corporation  de 
facto,  if  not  de  jure.  Everjrthing  necessary  to  constitute  them  a 
corporation  has  been  done,  colorably  at  least,  if  not  legally;  and  I 
do  not  feel  at  liberty,  in  this  incidental  way,  to  declare  all  their 
proceedings  void,  and  treat  them  as  a  body  having  no  rights  or 
powers.  It  has  been  seen  that  the  court  will  not  do  this  where 
a  corporation  properly  organized  has  plainly  forfeited  its  privi- 
leges; and  there  is  but  little  difference  in  principle  between  the 
two  cases.  In  both  the  corporation  is  actually  in  existence,  but 
whether  legally  and  rightfully  so  is  the  question.  And  it  appears 
to  me  that  if  the  court  can  take  cognizance  of  the  matter  in  this 
case,  it  must  in  all  others  where  it  can  be  brought  up,  not  only 
directly,  but  incidentally." 

This  case  is  approved  and  followed  in  National  Docks  R.  Co.  r. 
Central  R.  R.  Co.,  32  N.  J.  Eq.  755,  which  held :  "  When  a  cor- 
poration exists  de  facto,  the  court  of  chancery  cannot,  at  the  in- 
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Stance  of  private  parties,  restrain  its  operations  upon  the  ground 
that  its  organization  is  not  de  jure.  In  such  case  the  proper 
remedy  is  by  quo  warranto,  or  information  in  the  nature  thereof, 
instituted  by  the  Attorney-General."  The  rule  of  estoppel  found 
no  place  in  this  case. 

In  S.  &  L.  G.  R.  Co.  v.  S.  &  C.  R.  R.  Co.,  45  Cal.  680,  it  was 
held  that  "  If  a  corporation  de  facto  is  in  the  actual  possession 
of  a  public  highway,  under  a  grant  of  a  franchise  to  improve  and 
collect  tolls  on  the  same,  a  mere  trespasser  cannot  justify  his 
entry  thereon  on  the  ground  that.it  was  only  a  corporation  de 
facto,  and  was  not  de  jure  entitled  to  the  franchise." 

In  Williams  v.  Kokomo-  B.  &  L.  Ass'n,  89  Ind.  339,  one  Leach 
gave  to  an  acting  corporation  his  mortgage  on  real  estate.  Sub- 
sequent to  the  execution  and  recording  of  it,  he  executed  another 
mortgage  on  the  same  land  to  Williamson.  In  a  proceeding  to 
foreclose  the  junior  mortgage,  Williamson  maintained  that  the 
pretended  corporation  had  no  legal  existence,  by  reason  of  defects 
and  omissions  in  the  proceedings  to  incorporate,  and  that  the  se- 
nior mortgage  was  void.  He  was  in  no  manner  estopped,  by 
dealings  with,  or  recognition  of,  the  first  mortgagee  to  deny  its 
corporate  existence.  The  court  held  that  "  A  junior  mortgagee 
cannot  defeat  a  senior  mortgage  by  showing  that  the  corporation 
to  which  the  senior  mortgage  was  executed  was  defectively  or- 
ganized, if  it  be  a  corporation  de  facto"  Elliot,  J;,  said:  "Where 
persons  assume  to  incorporate  under  the  laws  of  the  State,  and  in 
part  comply  with  their  requirements,  assume  corporate  functions 
and  transact  business  as  a  corporation,  private  persons  cannot 
collaterally  question  the  right  of  such  an  association  to  a  corpo- 
rate existence,  although  there  has  not  been  a  full  compliance  with 
the  provisions  of  the  statute.  Baker  v,  Neff,  73  Ind.  68.  This 
rule  is  not  limited  to  cases  where  one  by  contract  admits  corpo- 
rate existence,  but  is  a  rule  of  general  application."  It  is  not  easy 
to  distinguish  the  principle  of  this  case  from  that  of  the  case  at 
bar. 

In  Pape  v.  Capital  Bank,  20  Kan.  440,  Pape  and  wife  gave 
their  notes  to  "  James  M.  Spencer  or  bearer,"  and  their  mortgage 
on  real  estate  to  secure  them.  Spencer  transferred  the  notes  to 
the  Capital  Bank  of  Topeka,  an  acting  corporation,  with  this 
endorsement :  "  Pay  the  bearer,  without  recourse  on  me ;  James 
M.  Spencer."  The  mortgage  was  also  transferred  to  the  bank, 
which  proceeded  by  suit  to  collect  the  notes  and  foreclose  the 
mortgage.  Pape  and  wife  interposed  the  defense  that  the  bank 
was  not,  and  never  had  been,  a  body  corporate,  by  reason,  among 
others,  of  a  defective  organization.  The  bank  had  assumed  cor- 
porate functions  after  an  attempt,  in  good  faith,  to  incorporate, 
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and  for  a  number  of  years  was  in  the  actual  and  notorious  exercise 
of  corporate  franchises.  Pape  had  transacted  banking  business 
with  the  plaintiff  prior  to  the  purchase  of  the  notes  and  mort- 
gage, but  such  business  was  wholly  unconnected  with  the  notes 
and  mortgage  in  suit.  His  wife,  however,  had  not  in  any  manner 
recognized  the  existence  of  the  bank  as  a  corporate  body,  and 
the  doctrine  of  estoppel  was  not  invoked  to  aid  the  court  in  sus- 
taining a  judgment  of  foreclosure  against  Pape  and  wife.  Brewer, 
J.,  says :  "  The  corporation  is  one  de  facto;  and  only  the  State 
j  can  inquire,  and  that,  in  a  direct  proceeding,  whether  it  be  one 
i  de  jure,  .  .  .  There  must,  in  such  cases,  be  a  law  under  which 
the  incorporation  can  be  had;  there  ipust,  also,  be  an  attempt, 
in  good  faith,  on  the  part  of  the  corporators,  to  incorporate  under 
.such  law;  and  when,  after  this,  there  has  been  for  a  series  of 
years  an  actual,  open,  and  notorious  exercise,  unchallenged  by 
the  State,  of  the  powers  of  a  corporation,  one  who  is  sued  on  a 
note  held  by  such  corporation  will  not  be  permitted  to  question 
the  validity  of  the  incorporation  as  a  defense  to  the  action.  No 
mere  matters  of  technical  omission  in  the  incorporation,  no  acts 
of  forfeiture  from  misuser  after  the  incorporation,  are  subjects 

)of  inquiry  in  such  an  action.    This  is  not  upon  the  ground  of 
equitable  estoppel,  but  upon  grounds  of  public  policy.     If  the 
State,  which  alone  can  grant  the  authority  to  incorporate,  remains 
I  silent  during  the  open  and  notorious  assertion  and  exercise  of 

'  corporate  powers,  an  individual  will  not,  unless  there  be  some 

\         powerful   equity   on   his   side,   be   permitted    to   raise   the   in- 
quiry. 

In  Thompson  v.  Candor,  60  111.  244,  Willetts,  in  February, 
1858,  deeded  to  "Mercer  Collegiate  Institute,"  a  body  pretending 
to  be  a  corporation,  the  tract  of  land  in  controversy.  He  died 
in  March,  1858.  In  1868  his  heirs  quit-claimed  their  interest  in 
the  land  to  Thompson,  who  filed  a  bill  in  chancery  for  tlie  can- 
cellation of  the  deed  from  Willetts  to  the  "Institute,"  alleging, 
as  one  of  the  grounds  of  relief,  that  the  named  grantee  was  not 
legally  incorporated — ^had  no  capacity  to  take  the  title,  and  that 
the  deed  was  void.    The  court  held: 

"Where  parties  endeavor  to  organize  a  corporation  for  edu- 
cational purposes,  under  the  general  law,  adopt  a  name,  elect 
trustees,  and  organize  by  electing  a  president  and  officers,  and 
the  trustees  had  acted  for  years  in  managing  the  property,  had 
leased  and  mortgaged  it,  and  expended  a  large  sum  of  money 
in  its  improvement,  these  acts  constitute  it  a  corporate  body  de 
facto,  and  the  regularity  of  its  organization  cannot  be  questioned 
collaterally.  Such  irregularity  can  only  be  questioned  by  quo 
warranto  or  scire  facias." 
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Thornton,  J.,  says:  "In  1856  an  attempt  was  made  to  organize 
a  corporation  under  the  general  incorporation  law.  A  corporate 
name  was  selected,  trustees  were  appointed,  and  an  organization 
effected  by  the  election  of  a  president  and  proper  officers.  The 
trustees  thus  appointed  acted  for  years  in  the  general  manage- 
ment of  the  property,  leased  and  mortgaged  it,  and  expended  a 
large  amount  of  money.  Here  then  was  a  corporate  body  de 
factOf  which  had  been  engaged  in  an  undertaking  involving  im- 
portant interests.  The  regularity  of  its  organization  cannot  be 
questioned  collaterally.  Any  alleged  non-compliance  with  the 
law  can  only  be  inquired  into  by  the  writ  of  quo  warranto  or  scire 
facias.'* 

There  is  no  suggestion  throughout  the  entire  case  of  the  rule 
of  estoppel  as  an  element  affecting  its  disposition. 

In  Paper  Works  v.  Willett,  i  Robertson  (N.  Y.  Sup.),  131,  it 
is  held  that  formal  defects  in  proceedings  to  organize  a  corpora- 
tion are  not  available  to  defeat  an  action  brought  by  a  corpo- 
ration for  trespass  in  wrongfully  taking  property  out  of  its  pos- 
session. 

See  also,  as  illustrating  the  principle  under  discussion:  Smith 
V.  Sheeley,  12  Wall.  361 ;  Grand  Gulf  Bank  v.  Archer,  8  S.  &  M. 
151,  173 ;  Dunning  v.  R.  R.  Co.,  2  Carter  (Ind.),  437 ;  Dannebroge 
Mining  Co.  v.  Aliment,  26  Cal.  286;  Searsburgh  Turnpike  Co.  v. 
Cutler,  6  Vt.  315;  Mitchell  v.  Deeds,  49  111.  416;  Eliz.  Academy 
V.  Lindsey,  6  Ired.  476;  Darst  v.  Gale,  83  111.  136;  Rondell  v.  Fay, 
32  Cal.  354;  De  Witt  v.  Hastings,  40  N.  Y.  (Superior  Court)  463; 
Rice  V,  R.  R.  Co.,  21  111.  93;  Douglas  County  v.  BoUes,  94  U.  S. 
104;  The  Banks  v.  Poitiaux,  3  Randolph  (Va.),  136;  Goundie  v. 
Northampton  Water  Co.,  7  Pa.  St.  233;  Baker  v.  Backus,  32  111. 
79;  Tarbell  v.  Page,  24  111.  46;  Thornburgh  v.  R.  R.  Co.,  14  Ind. 
499;  Tar  River  Nav.  Co.  v.  Neal,  3  Hawks,  520;  Bear  Camp 
River  Co.  v.  Woodman,  2  Me.  404. 

In  Jones  v.  Dana,  24  Barb.  395,  it  was  held  that  if  a  company 
has  in  form  a  charter  authorizing  it  to  act  as  a  body  corporate, 
and  is  in  fact  in  the  exercise  of  corporate  powers  at  the  time  of 
taking  a  note  from  an  individual,  it  is,  as  to  him  and  all  third 
persons,  a  corporation  de  facto,  and  the  validity  of  its  corporate 
existence  can  only  be  tested  by  proceedings  on  behalf  of  the 
people. 

In  the  case  at  bar,  the  certificate  which  was  last  filed  by  the 
society  embraced  a  full  statement  of  the  objects  of  incorporation 
and  indicate  what  the  nature  of  its  business  must  necessarily 
be,  and  was  strongly  suggestive  of  the  manner  in  which  it  must 
necessarily  be  transacted ;  and  while  it  is  not  our  purpose  to  call 
in  question  the  action  of  this  court  in  the  quo  warranto  proceed- 
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ings,  we  have  no  hesitation  in  saying  that  if  we  were  now  called 
upon  to  determine  whether  the  corporate  life  of  Society  Perun 
should  be  taken,  the  question,  upon  the  facts  offered  in  proof 
at  the  trial  below,  would  not  be  free  from  doubt  and  difficulty.  It 
is  very  clear  that  the  proceedings  to  incorporate  were  colorable; 
rand  so  far  as  this  fact  is  a  test  of  the  existence  of  a  corporation 
I  de  facto,  it  is  most  amply  established.  That  there  was  proof  of 
user  is  manifest  from  the  evidence  which  was  received  without 
objection. 

That  the  judgment  of  ouster  did  not  and  could  not  have  a  re- 
troactive effect  upon  the  rights  of  the  society,  and  of  parties  who 
had  dealt  with  it  during  its  de  facto  existence,  is  suggested  by  the 
opinion  of  Wright,  J.,  in  Gaff  v.  Flesher,  33  Ohio  St.  115. 

The  evidence  which  was  offered  and  excluded  would,  if  credited, 
have  shown  Society  Perun  capable  of  holding  and  transferring  the 
legaLtitl^  to  the  lands  in  controversy.  Walsh  v.  Barton,  24  Ohio 
St.  43 ;  Darst  v.  Gale,  83  111.  136 ;  Shewalter  v,  Pirner,  55  Mo.  218 ; 
Nat.  Bank  v,  Matthews,  98  U.  S.  628;  Goundie  v.  Northampton 
Water  Co.,  7  Penn.  St.  233;  Barrow  v.  Nashville  Turn.  Co.,  9 
Humph.  304;  Kelly  v.  People's  Trans.  Co.,  3  Ore.  189;  Bogardus 
V.  Trinity  Church,  4  Sandf.  Ch.  758. 

The  public  and  all  persons  dealing  with  this  society  were  jus- 
tified in  assuming  that  the  certificate  filed  with  the  Secretary  of 
State,  and  by  him  admitted  to  record  in  his  office,  had  been  ap- 
proved by  him,  and  also  by  the  Attorney-General,  as  required  by 
statute  (69  Ohio  L.  150),  and  that  it  so  far  conformed  to  all 
legal  requirements  that,  as  provided  in  section  2  of  the  act  of 
incorporation  (69  Ohio  L.  83),  "a  copy,  duly  certified  by  the 
Secretary  of  State,  under  the  great  seal  of  the  State  of  Ohio,  shall 
be  evidence  of  the  existence  of  such  association." 

It  would  seem  that  such  approval,  record,  and  certificate,  fol- 
lowed by  uninterrupted  and  unchallenged  user  for  nearly  six 
years,  of  all  of  which  proof  was  tendered,  would  constitute  a 
corporation  de  facto,  if  such  a  body  is,  under  any  circumstances, 
entitled  to  legal  recognition. 

The  highest  considerations  of  public  policy  and  fair  dealing 
protest  against  treating  such  an  organization  as  a  nullity,  and 
all  of  its  transactions  void. 

The  principle  of  the  above  cases  is  to  be  distinguished  from 
a  case  where  a  mere  corporation  de  facto  attempts  to  assert  the 
power  of  eminent  domain  by  the  appropriation  of  private  prop- 
erty to  public  use.  It  has  been  held  that  the  exercise  of  tWs 
right  (which  is  but  a  delegation  of  the  sovereign  power  of  the 
State)  depends  upon  the  sufficiency  and  legal  validity  of  the  cer- 
tificate of  incorporation  and  public  record  of  its  organization. 
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R.  R.  Co.  V.  Sullivant,  5  Ohio  St.  276;  Atkinson  v.  R.  R.  Co., 
15  Ohio  St.  21. 

The  case  of  Raccoon  River  Nav.  Co.  v.  Eagle,  29  Ohio  St.  238, 
is  relied  upon  by  the  defendant  in  error.  It  was  an  action  to 
recover  upon  a  stock  subscription.  A  plea  of  nul  tiel  corporation 
was  interposed.  The  plaintiff  claimed  to  be  organized  under  an 
act  to  authorize  the  incorporation  of  companies  "  for  the  purpose 
of  improving  any  stream  of  water  .  .  .  declared  navigable 
by  any  law  of  the  State  of  Ohio."  On  the  trial  the  plaintiff 
offered  in  evidence  a  certificate  by  which  it  appeared  that  the 
company  was  formed  for  the  purpose  of  improving,  etc.,  Big 
Raccoon  River.  Unfortunately  there  was  no  navigable  stream  in 
Ohio  by  that  name.  No  other  testimony  was  offered.  There 
was  no  proof  of  user.  There  was  no  defect  in  the  form  of  the 
proceedings  to  incorporate,  but  an  attempt  to  organize  and  in- 
corporate for  a  purpose  impossible  of  accomplishment.  There 
was  neither  a  de  jure  nor  de  facto  corporation.  Judgment  was 
properly  rendered  for  defendant. 

In  excluding  proof  of  what  was  actually  done  looking  to  the 
incorporation  of  Society  Perun,  and  of  the  subsequent  acts  of 
user,  which  was  offered  in  evidence,  there  was  error,  for  which 
the  judgment  in  the  first  entitled  case  (as  well  as  that  in  the 
same  plaintiff  against  Hay  et  aL,  which  was  tried  with  it  and 
involves  the  same  general  questions)  is  reversed.  Numerous 
other  questions  are  presented  by  the  voluminous  records  in  these 
cases,  but  as  they  all  depend  upon  the  one  central  and  controlling 
question  discussed  above,  and  as  the  disposition  here  made  of 
the  cases  must  lead  to  a  retrial  in  the  light  of  the  principles  in- 
dicated in  this  opinion,  they  are  not  separately  considered. 

Judgment  reversed. 
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An  asterisk  indicates  that  the  reference  is  to  a  dictum.    When  a  dictum  is 
referred  to,  the  reference  is  to  the  page  on  which  the  dictum  is  found. 


AGENCY. 

Authority  of  agent ;  how  established,  477. 

ASSIGNMENT. 

Right  of  directors  to  make,  for  the  benefit  of  creditors,  1577. 
Assignability  of  charter,  or  rights  acquired  under,  112,  118,  135. 

ATTACHMENT. 

Shares  of  stock,  where  and  how  attached,  745,  855. 
Attachment  of  shares  as  property  of  transferor  before  transfer  on 

books,   1080,  1088,   1893. 
"       "         "         "  "   transferee     before     transfer 

on  books,  1095. 

ATTORNEY,  POWER  OF.     (See  Transfer  of  Shares  of  Stock.) 

Right  of  innocent  holder  of  certificates  of  shares  of  stock  delivered 
under  a  blank  power  of  attorney  in  fraud  of  owner,  iioo,  11 11, 

1 1 13. 
Certificate  having  been  stolen,  1134. 
When  new  certificates  have  been  issued,  1121. 

Rights  of  owner,  how  affected  by  the  forgery  of  a  power  of  attorney 
authorizing  a  transfer  of  shares  of  stock,   1139,   1143, 

1 144,  1 145,  "69. 

"        and  liabilities  of  holder  of  certificates  of  shares  of  stock 
issued  on  faith  of  a  forged  power  of  attorney,  1143,  1144, 

1 145,  1148,  1 170. 

BILLS  OF  EXCHANGE.     (See  Negotiable  Paper.) 

BONDS.     (See  Negotiable  Paper.) 

BOOKS  OF  CORPORATION.     (See  Transfer  of  Shares  of  Stock.) 

BY-LAWS. 

Implied  power  of  corporation  to  make,  744,  745. 
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CAPITAL  STOCK,     {See  Shares  of  Stock.) 

As  distinguished  from  property  of  corporation,  845,  1242*,  1321^. 
Right  to  reduce  amount  of,  861,  1245. 

"      "  increase     "       "    868*,  873*,  874. 
What  amounts  to  an  increase  of,  870. 
Power  of  directors  to  increase  amount  of,  867. 

CHARTER.     {See  State  Control.) 

Acceptance  of,  as  a  condition  of  incorporation,  62,  71. 

Time  of  acceptance,  77. 

Place  "  "  71. 

Revocability  of  offer  of  charter,  62. 

Granting  of,  a  question  of  legislative  intention,  64. 

As  a  contract,  139,  180,  212,  264. 

Constitutionality  of  general  laws  for  the  incorporation  of  companies* 

8S,  91. 
Necessity  of  complying  with  conditions  imposed  by  general  laws,  90. 

Effect  of  charter  containing  provisions  unauthorized  by  law,  91. 

"      "  obtaining  charters  in  two  or  more  States,  105,  107  note  i. 

Construction  of  in  favor  of  State,  157,  189*,  271. 

Effect  of  fepeal  of,  192. 

CITIZEN.      {See  Inhabitant,  Resident.) 

Corporation  as  a,  of  a  foreign  State,  48. 

CONSOLIDATION. 

Right  to  consolidate,  454,  1473,  1495  note  i. 

Three-fold  aspect  of,  109*. 

Effect  of  upon  pre-existing  rights,  96,  107. 

As  a  source  of  corporate  existence,  96,  105,  107. 

Necessity  for,  and  effect  of  consolidation  by  two  or  more  States, 

129,  135. 
Effect  of  upon  stock  subscriptions,  1271. 

CONSTITUTION.      {See  Charter ;  State  Control.) 

CONTRACT.     {See  Charter— Simple  Contracts.) 

CO-PARTNERSHIP.     {See  Partnership.) 

CORPORATE  POWERS.     {See  Powers  of  Corporation.) 

CORPORATION. 

Distinction  between  de  jure  and  de  facto,  4*,  1849. 
Creation  of  by  implication,  68*,  100*,  113*. 

Effect  of  statutory  declaration  that  organization  is  not  a  corpora- 
tion, 9,  15*. 
Language  necessary  to  creation  of,  16*,  20. 
As  an  entity  distinct  from  its  shareholders,  28,  33,  36,  40. 
Attributes  of,  12*,  23*,  24*,  146. 
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CORPORATION— Coti/«ni«^(/. 

How  far  individual  liability  of  members  consistent  with  existence  of 
corporation,  9,  14. 
/'      "    the  right  to  a  substitution  of  shareholders  consistent  with 
the  existence  of  a  corporation,  20. 

CORPORATION.     (De  facto,) 

Distinction  between,  and  corporation  de  jure,  4*. 
What  is  necessary  to  existence  of,  1849. 
Power  of  to  take  and  convey  title,  1953. 
Liability  of,  in  tort,  1829. 

of  members  of,  as  stockholders,  1934,  1937. 

debtors  or  partners,  1939,  1945,  1949- 
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COUNTERSIGNING. 

Effect  of  requiring  certificates  of  shares  of  stock  to  be  counter- 
signed, 915. 

CREDITORS.     (See  shareholders.) 

Relation  of,  to  corporation,  1665,  1677,  1683. 

Jurisdiction  of  equity  over  property  of  corporation  at  suit  of  unse- 
cured creditor  whose  claim  has  not  been  reduced  to  judgment, 
1682,  1683. 
Right  of  creditor  to  require  a  reconveyance  of  property  obtained 

fraudulently  from  corporation,  1677. 
to  compel  payment  by  shareholder  of  difference 
between  subscription  and  par  value  of  stock, 
976,  1240. 
in   distribution   of  assets   of   corporation,    1695, 
1858,  1880. 
Extent  of  shareholder's  liability  to  any  one  creditor  suing  because  of 
assets  withdrawn  from,  or  subscriptions  owing  to  corporation, 
1858,  1868,  1880. 
Right  of  creditors  against  shareholder  to  whom  shares  of  stock 
have  issued  as  a  gift  or  in  exchange  for  property  taken  at  an 
overvaluation,  976,  1887,  1890. 
Shareholder's  right  of  set-off  in  suit  by,  to  enforce  payment  of 

stock  subscriptions,  1873. 
Rights  of  creditors  where  directors  have  been  given  security  by 

an    insolvent    corpora- 
tion for  advances  made 
by  them,  1691. 
"        "         '*  "  "         who  are  also  creditors  have 

been    given    a    prefer- 
ence   by    an    insolvent 
corporation,  171 1,   1718. 
in  equity  on  the  dissolution  of  a  corpora- 
tion, 1742*. 
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CKEDITORS— Continued. 

Effect  of  the  repeal  of  a  statute  imposing  a  liability  on  directors. 

1749- 
death     "      director   after   action   begun   to   enforce 

statutory  liability,  1750. 
judgment  obtained  to  en- 
force statutory  liabil- 
ity, I75i. 
Right  of  creditor  to  sue  in  foreign  jurisdiction  on  judgment  obtained 

against  director  to  enforce  statutory  liability, 

1754- 
Against  what  directors  statutory  liability  may  be  enforced,  1763. 

Effect  of  cessation  of  business  upon  duty  of  directors  to  file  reports, 

1763. 
Conditions  precedent  to  enforcement  of  statutory  liability  of  share- 
holders, 1783,  1800,  1801,  1806,  1824. 
Effect  of  cessation  of  business  upon  shareholder's  statutory  liability, 

1810,  1815,  1817. 
repeal     "  statute  imposing  liability  upon  shareholders. 

1777. 
death       **  shareholder  upon  statutory  liability,  1788. 

Right  of  creditor  to  enforce  statutory  liability  of  shareholder  in  a 

foreign  jurisdiction,  1783,  1847. 
When  statutory  liability  of  shareholder  must  be  enforced  in  equity, 

I77i»  1836,  1838. 
Effect  upon  creditors'  rights  of  the  filing  of  a  creditor's  bill,  1817, 

1826. 
When  suit  to  enforce  statutory  liability  can  be  brought  at  law,  1783. 
Constitutionality  of  legislation  giving  creditors  a  remedy  against 

shareholders,  1780. 
For  what  claims  statutory  liability  of  shareholder,  may  be  enforced, 

1791,  1795. 
Who  to   be  regarded  as   shareholder  for  purposes  of  statutory 

liability,  1803. 

What  stockholders  under  statutory  liability,  181 7. 

DEBTS.     {See  Creditors— Shareholders.) 

Contracting  of,  by  corporation  in  purchase  of  property  not  needed 

for  immediate  use,  504. 
Right  of  corporation  to  contract  a  debt  in  the  borrowing  of  money 

needed  in  business,  507,  510  note  i. 

DIRECTORS.     {See  Officers.) 

As  fiduciaries  of  corporation,  1501,  15 10,  15 16. 

Running  of  statute  of  limitations  in  favor  of,  against  corporation, 

1501. 
Right  of,  to  contract  with  corporation,  1507,  1510,^1516. 
Degree  of  care  required  of,  1544,  1548,  1566,  1573. 
Liability  of,  for  error  of  judgment,  1548,  1555,  ISSS,  1566. 


INDEX.  1969 

DIRECTORS— Continued, 

Good  faith  of»  as  a  defense  for  misappropriation  of  assets,  1548,  1558, 

1571*. 
Liability  for  acts  of  co-directors,  1573. 

**        of,  to  shareholders  at  law,  1526. 

Right  of,  to  buy  shareholder's  stock,  1534. 

"      "   to  exercise  all  corporate  powers,  867,  1577,  1581. 

As  fiduciaries  of  creditors,  1540,  1543. 

Review  of  business  judgment  of,  by  court  of  equity,  465. 

DISSOLUTION  OF  CORPORATION. 

Action  for,  brought  by  State,  353,  363*,  373*,  374- 

Methods  of,  369*. 

Lapse  of  time,  as  a  defense  to  action  for,  356. 

Waiver  of  right  to  insist  on,  372. 

Effect  upon  corporate  existence  of  the  abandonment  of  business, 

358,  368. 
By  repeal  of  general  law  under  which  corporation  was  organized, 

387,  389.  392  note  I. 
When  statute  defining  grounds  for  dissolution  is  self-executory, 

393,  410. 
Who  to  determine  whether  there  is  a  cause  for  dissolution,  397. 
What  must  be  established  beyond  violation  of  charter,  410,  426*. 
Exercise  of  discretion  by  court  on  application  for  dissolution  of  a 

corporation,  405,  439. 
Jurisdiction  of  equity  in  proceedings  for,  380. 
Effect  of,  upon  franchises  and  property,  196*,  228. 

DIVIDENDS.     (See  Preferred  Shares  of  Stock — Guaranteed  Dividends.) 

As  a  debt  or  trust  fund,  934*,  1327,  1342.  1413. 

Upon  whom  loss  falls  where  fund  set  apart  for  the  payment  of,  is 
lost,  1330. 

Source  of  dividends,  1281,  1286,  1295,  1324*. 

Declaration  of  stock  or  property  dividends,  1302,  1310,  1322*. 

How  declared,  1346. 

Revocability  of  vote  declaring  a  dividend,  1338. 

Running  of  statute  of  limitations  in  favor  of  corporation  against  col- 
lection of,  1342. 

Recovery  of,  by  action  at  law,  1330. 

Right  of  stockholder  discriminated  against  in  the  declaration  of,  1416,  \^H, 

Jurisdiction  of  equity  to  compel  the  declaration  or  payment  of,  1368^ 
1421.  1429. 

Who  entitled  to,  1368,  1408,  141 1. 

' ELECTIONS.     (See  Voting.) 

EMINENT  DOMAIN. 

Taking  of  corporate  property  under,  192,  1495  note  i. 


franchise    "        174. 
"   title  under,  by  corporation,  539. 
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ENTITY.     {See  Legal  Entity.) 

EXECUTION. 

When  corporate  property  subject  to,  1723,  1728. 

FOREIGN  CORPORATION. 

Right  of  State  to  impose  conditions  under  which  foreign  corpora- 
tion may  engage  in  business,  335.  342,  348. 

FORGERY.     {See  Attorney,  Power  of.) 

FRANCHISE. 

When  grant  of,  not  exclusive,  157. 

Destruction  of,  under  power  of  eminent  domain,  174. 

"  "        "     police  power,  180,  200*,  201,  207,  212. 

Assignability  of,  228. 

GUARANTEED  DIVIDENDS. 

Rights  of  holders  of  shares  entitled  to,  1354,  1381,  1384. 

INCORPORATION.     {See  Charter.) 

INHABITANT.     {See  Resident.) 
Corporation  as,  56. 

JOINT  STOCK  COMPANIES. 

Liability  of  members  as  a  basis  of  distinction  between,  and  corpora- 
tion, 9,  14. 
Distinction  between,  and  corporation  in  creation  of,  14,  20. 

JUDGMENT. 

Validity  of,  obtained  against  corporation  after  dissolution,  1733,  1745. 

LEGAL  ENTITY. 

Corporation  as  a,  28,  zZf  36,  40. 

LEGISLATURE.     {See  State  Control.) 

LIMITATIONS,   STATUTE  OF.      {See  Directors,   Dissolution,   Divi- 
dends, Shareholders.) 

MANDAMUS.     {See  State  Control.) 

As  a  remedy  to  compel  corporation  to  account,  1416. 

MEETINGS.     {See  Voting.) 

Validity  of,  held  in  foreign  States,  1436. 
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MORTGAGE. 

Power  of  corporation  to  execute,  to  secure  past  indebtedness,  648. 
"      "  "  "        ''        "       •*      an  indebtedness  created 

when    mortgage    is 
given,  650,  659. 
"      "  *  •*        ''        *'       "      future  advances,  656. 

Power  of  corporations  owing  duties  to  the  public,  to  mortgage  prop- 
erty, 600,  655*. 

NEGOTIABLE  PAPER. 

Power  of  corporation  to  issue,  in  course  of  business,  508,  510  note  i, 

514*. 
**      *'  "  "      "     accommodation  paper,  513. 

Liability  of        **  **  innocent  holders  of  accommodation  paper, 

454,  508,  S13. 

NEW  ENTERPRISE. 

Right  of  majority  shareholders  to  enter  upon,  when  authorized  by 
State,  1480,  1487,  1495  note  i. 

NOTES.     (See  Negotiable  Paper.) 

OFFICERS.     (See  Directors.) 

Right  of,  to  compensation,  1501,  1507. 

PARTNERSHIP. 

How  creation  of,  differs  from  that  of  a  corporation,  i,  4*. 
Tests  for  distinguishing  between,  and  corporation,  i,  3,  9. 
Power  of  corporation  to  enter  into  a,  414,  661,  669,  674,  678,  683. 

PLEDGE.     (See  Mortgage.) 

POWER  OF  ATTORNEY.     (See  Attorney,  Power  of.) 

POWERS  OF  CORPORATION. 

Extent  of  implied  powers,  146*,  446,  450,  454. 
Increase  of  business  as  a  test  of,  446,  454,  457. 
Distinguish  and  excess  and  abuse  of,  467*,  508,  734. 
Right  to  engage  in  an  independent  business,  469. 

"      "       "       "  business  incidental  to  or  ancillary  to  main  busi- 
ness, 471*,  472,  476*,  477,  479,  493, 

635,  1291*- 
"      "       **       "        *'        to  prevent  property  being  unproductive, 

472,  479. 

PREFERRED  SHARES  OF  STOCK. 

Power  of  corporation  to  issue,  921,  929,  936. 

Right  of  holders  of,  in  distribution  of  assets,  931,  952,  1384. 

When  entitled  to  payment  of  dividends,  1348,  1354,  1368,  1381,  1383*, 

1384.  1399- 
Guaranteeing  and  securing  payment  of,  1354,  1381,  1384. 
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PRIVATE  CORPORATIONS. 

As  distinguished  from  public  corporations,  159. 

PROMISSORY  NOTES.     (See  Negotiable  Paper.) 

PROMOTERS. 

Relation  between,  and  corporation,  1903. 
Right  of,  to  contract  with  corporation,  1903. 

"      "    "  compensation,  192 1. 
Liability  of  corporations  for  debts  or  contracts  of,  1918,  1924,  1926. 

PROPERTY. 

Power  of  corporation  to  lease  or  sell  all  of  its  property,  608,  618,  624 
note  I,  630,  634  note  2,  637*,  641.  1473. 

PROXY.     (See  Voting.) 

Right  to  vote  by,  1440,  1442  note  i,  1449  note  i. 

When  agreements  to  give,  regarded  as  against  public  policy,  1461, 

1465. 

RESCISSION.     (See  Ultra  Vires  Contracts.) 

Right  of,  when  an  ultra  vires  contract  remains  executory  in  whole  or 

in  part,  749,  762,  768,  773^ 
777.  781. 
"      "       "      "      "        "  *•        has  been  wholly  performed  on 

both  sides,  756,  766,  787. 
788*. 

RESIDENT. 

Corporation  as  a,  48,  745,  855. 

SET-OFF. 

Right  of,  when  stockholder  sued  on  stock  subscription,  897,  1009. 

SHAREHOLDER.     (See  Shares  of  Stock — Transfer  of  Shares  of  Stock 
— Stock  Subscription — Voting.) 

Nature  of  interest  of,  858*,  859*,  1558. 

Consent  as  the  basis  of  the  creation  of  the  relation  of,  1022. 

When  subscription  constitutes  one  a,  996,  1009,  1018,  1033. 

"      books  of  corporation  determine  question  of  who  is  a,  looi, 
1003,  1006,  1015,  1 186,  1224. 
Right  of,  to  contract  with  corporation,  1507,  1510. 

"    in  distribution  of  assets  of  corporation,  1695,  1742*. 
"      "to  sue  on  behalf  of  corporation,  1588,  1602*,   1605,   1632, 
1639,  1647,  1656. 
Effect  upon  shareholder's  right  to  sue  on  behalf  of  corporation  that 

he  is  representing  a  rival  interest,  1600. 
Necessity  of  making  corporation  a  defendant  when  suit  is  brought 
by  stockholder  on  behalf  of  corporation,  1631. 
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SHAREHOLDER— Coif /in«^rf. 

When  plaintiff  in  a  suit  brought  on  behalf  of  corporation  entitled  to 

a  decree  directing  payment  of  money  to  him,  1662. 
Liability  of,  for  debts    of    corporation  in  the  absence  of  statute, 

17*.  18*, 
**         "    a  corporation  as  a,  727,  734,  737. 

SHARES  OF  STOCK.     (5"^^  Shareholder— Transfer  of  Shares  of  Stock 
— Stock  Subscription — Voting.) 

As  distinguished  from  capital  stock  of  corporation,  851. 

"     property  of  corporation,  847,  858*,  859*. 
certificates  of,  851,  1009,  1018,  1050. 
Invalidity  of,  issued  in  excess  of  authorized  capital  stock,  874,  897. 
Liability  of  corporation  to  holders  of,  issued  in  excess  of  authorized 

capital  stock,  874,  909,  915. 
Right  to  issue  below  par,  954,  962,  964,  967,  976,  989. 

for  money's  worth,  957,  1240*. 
of  corporation  to  purchase  its  own  shares  of  stock,  685,  689, 

694. 
"  make  a  conditional  sale  of  shares  of  stock, 

705. 

"  take  its  own  shares  of  stock  in  extinguish- 
ment of  a  debt,  687*,  699. 

"  purchase  shares  of  stock  of  another  cor- 
poration, 706,  722,  731*,  737.  794- 
take  shares  of  stock  of  another  corporation 
in  extinguishment  of  a  debt,  717,  728*, 

732*,  737.  740*. 
Or,  in  exchange  for  property,  730,  815. 

SIMPLE  CONTRACTS. 

Power  of  corporation  to  make,  496,  501,  544. 

STATE  CONTROL.     (See  Charter.) 

Right  of  State  to  alter,  amend,  or  repeal  a  charter,  139,  180,  212,  264. 
Legislative  power,  when  right  reserved,  186,  228. 
Exercise  of  police  power,  207,  212,  246,  253,  264,  282,  291. 
Right  of  State  to  discriminate  between  corporations,  297. 

"      "      "      "  compel,  by  writ  of  mandamus,  the  performance  of 

corporate  duties,  311,  323. 

STOCK  SUBSCRIPTION. 

Right  of  corporation  or  shareholders  to  disregard  terms  of  subscrip- 
tion and  demand  payment  for  stock  at  par,  1197,  1212,  1216,  1240. 

When  subscription  conditional  on  all  shares  being  subscribed  for, 
1245,  1258,  1260. 

Running  of  statute  of  limitations,  in  favor  of  subscriber,  897. 
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1974  INDEX. 

STOCK  SUBSCRlFTlO^-^ontinued. 

Illegality  of  purpose  of  incorporation  as  a  defense  by  subscriber^ 

1277. 
Effect  of  reduction  of  amount  of  capital  stock  upon  liability  of  sub- 
scriber, 1260. 
"       "  change  in  business  of  corporation  upon  liability  of  sub- 
scriber, 1262,  1266,  1 27 1. 

STOCKHOLDER,     (See  Shareholder.) 

TITLE.     (See  Eminent  Domain.) 

Power  of  corporation  to  hold  property,  544. 

"      "  corporations  to  take  a  fee,  515. 
What  words  necessary  to  convey  a  fee  to  a  corporation,  518*. 
Power  to  acquire  title  by  devise,  556. 
Acquisition  of  title  in  excess  of  charter  powers,  519,  554,  565,  567. 

571.  594- 
Right  of  grantor  to  question  corporate  power,  538*. 

tort-feasor  to  question  corporate  power,  519,  539*. 

foreign  corporation  to  take  and  hold  real  estate,  522,  531 » 

556. 

TORT. 

Liability  of  corporation  for  torts  of  agents  or  servant  acting  within 

scope  of  corpor- 
ate business,  823. 
824,      828,      874. 

909.  915- 
"       "      "       "       "   servants    ultra    vires 

the  powers  of  the 
corporation,    833^ 

835,  841. 
Effect  of  ratification  of,  841. 

TRUST. 

Right  of  corporation  to  enforce  a  trust  of  land  in  excess  of  its  cor- 
porate powers,  589. 

TRUSTEES.     (See  Directors.) 

TRANSFER  OF  SHARES  OF  STOCK. 

Necessity  of  transfer  on  books  of  corporation  as  a  means  of  acquir- 
ing title,  874,  1080,  1095. 
Right  of  corporation  to  object  to  transfer  of  stock  because  of  motive 

prompting    the    trans- 
fer, 1039.  1055. 
"      "  "  "       "       "        "        because  of  indebtedness  of 

shareholder,  1053*. 
Power  of  transferor  to  confer  title  upon  a  second  transferee,  first 
transfer  not  having  been  made  on  the  books  of  the  company,  874. 


INDEX.  1975 

TRANSFER  OF  SHARES  OF  STOCK-^ontinued, 

Relation  of  holder  of  certificate  of  share  of  stock  with  blank  power 

of  attorney,  to  transferor,  1065,  1088,  1093. 
Relation  of  holder  of  certificate  of  share  of  stock  with  blank  power 

of  attorney,  to  corporation,  874.  894,  1069,  1073,  1076,  I095- 
Effect  of  transfer  of  shares  of  stock  upon  liability  of  shareholder  for 

calls    or    assessments, 
1 175,  1 180,  1 183,  1 186, 
1 191,  1224. 
"      "         "        "       "       ''     "         "     statutory  liability  of  share- 
holder to   a  creditor, 
1216. 
''      ''   neglect  of  corporation  to  transfer  shares  on  books  upon 
shareholder's  liability,  1229. 
Liability  of  transferee  for  calls  or  assessments,  1233. 

ULTRA  VIRES  CONTRACTS. 

Contractual  liability  under,  454,  457,  460,  469,  504,  618,  641,  787,  794> 

799»  8",  819. 
Qsion-contractual  liability  arising  out  of,  629*,  648*,  811,  815*. 

Right  of  corporation  to  rescind,  678. 

Attorney-General  to  intervene  because  of,  484*,  489*. 
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VOTING. 

Number  of  votes  shareholder  entitled  to,  1440. 

Right  of  corporation  to  vote  on  shares  held  in  another  corporation, 

1454. 
trustee  of  corporation  to  vote  on  shares  of  corporation, 

1453. 
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